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trbac  fliall  be  recoverecL        -            -            Y.  a.  522 

In  Adlions  by  Sanrivor.            •            -            Y«  a.  3.  514 
Evidence.  In  what  Cafes  Jointenancy*  Src*  may 
be  given  in  Evidence  on  a  general  Iflue.  See 
Trial(F.f) 

Eqoity.            -  .         -             -             -               Z.  a.  5tj 

Tenant  by  the  Cortefy;  Of  what  Eftate,            •        I.  284 

Pleading  the  Plea  of  jointenancy.  54  £.  1.  i.            A.  b.  526 

Abatement  of  Writ;  In  what  Cafesin  Part,  or  in  alL  A.  b.  2.  529 
No  Plea.   In  what  Cafes  Jointenancy  is  a  good 

Plea  or  not.        -             -        -            •            B.  b.  530 

Pleading  jointenancy  by  Fine  ;  Oood  or  not.     B.  b.  2.  533 
At  what  Time  Jointenancy  mav  be  pleaded  ;  And 
where>  alter  a  ibnucr  fike  Plea  by  ttie  J>tfend- 

ant*                -                  -                 •                C.  b.  533 

How.           -               *            -           -            D- 1^  S3^ 

Of  whole  Gift.               •                 •               £.  b.  536 

Replication.     Good.                 •                -            G.  b.  538 

Procefs  npon  the  Statate,  In  what  Cafes ;  And  how.  F.  b.  537 
Damages  by  the  Sutote  34  £.1.  1.  See  (A.  b) 

Several  Tenancy  good  Plea ;  In  what  Cafes.          H.  b.  538 

Sole  Tenancy.     Pleadings  thereof;  And  when        I.  b,  539 

%Mnttttfi  mat  3|oiiiture^ 

•    Jointure. 

What  is.                -                *                •                A.  540 

Jointrefs.     Difpates  between  her- and  the  Heir.           C.  542 

Creditors  or  Purchafors.               -             -            D,       '  543 
Jointrefs  reftrained  or  favoured;   In  what  Cafes.  * 

See  WaAe  (Q^  a)                -                  r                B,  540 
Jointure. 

Agreement  to  the  Jointure.    What  is.          •         O.  545 

Refufal.    In  what  Cafes  it  may  be.                «        E.  543 

What  is  a  Refufal.                  •                •            F.  544 
Barr  of  Dower. 

in  what  Cafes.         -                •                •        H.  54; 
forfeiture  by  1 1  H.  7.  20.         •            r                 I.  549 
See  Difcontinaance  of  Eftate  (D) 
Waived ;  by  what  ^St  ;  an4  who  muft  tfdce  Ad- 
vantage of  it.         »             -            •             K.  556 
Equity.              •           -               •           -L,  557 

What  it  k,  and  how  to  proceed.         «            •          A.  558 

Lie.    In  what  Cafes.                 -                »                B.  558 

Who  (hall  have  it,  and  aeainft  whom,            ^            C.  56 f 

In  what  Court,  and  at  what  f  ime.            9               p.  a.  563 

Pleadings  in  a  fecond  Writ.             -               <» .        D.  563 

Judgment;  and  what  (hall  be  recoveredf           »        £•  565 

Sfjfo  ipa(t0^            .           .           t           At  566 

How  far  boond  by  EngGib  Statutes^           «             A.  566 

Writs.    What  Wriu  may  go  mto  Irekmd.        •         B,  567 

f  ower  of  Englifh  Couru  over  the  I^nis  14  Irehi^    C.  567 

pver  tl^  ferfpi^s  of  IriOuneiif              f              p.  s^^ 

Judgment 
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lady  A  TABLE  of  the  fcvcral  TITLES, 

Judgments  in  Courts  there;  How  hr  fnbjedto 
Couru  her^  -  -  -      ,   B.  569 

3(ffue.' 

Ifiiie,  or  Heirs  of  Bodjr. 
Where  they  give  Eftate  by  Purchafe  or  Dc- 
fcent>  by 

wai. 

Deed.  ... 

Where  they  are  (mly  Defignado  Perfonie. 

In  their  own  Caafe. 

In  what  Cafes  they  may  be. 
Demeanor.  .  .  » 

What  is  too  high  for  them  to  determine* 

What  he  may  do  extrajudicially. 
Who  ihall  be  faid  to  have  jndicial  Power. 
Who  Jodge  or  Officer?  And  in  what  Cafes  other 

Perfons  than  Judges  of  the  Courts  at  Wefbninfter* 

lee.  as  BiQiop,  Sheriff  ihall  be  faid  to  a&  as  Jud- 

fes«  or  only  as  Miniflers.  See  Sheriff, 
odges  of  Record,  who»  and  their  Power. 
How  coniUtuted  or  difcharged. 
Ceruficate  by  Judge  of  what ;  And  How. 

See  Trial  (S.  b) 
Fees,  &c  due  to  Judges ;  In  what  Cafes^         • 
Puniihable.    For  what* 
How.    See  Aftions.  ((^b) 

3[tit©ment^ 

Where  a  Man  may  pray  and  have  Judgment  againfl 
himfclf.  -  -         **     . 

Where  Partis  found  againft  lum. 
Ag^nft  whom  it  ihall  be. 

Where  two  are  fued,  and  one  acquitted* 
For  whom  Judgment  fliall  be  given.  • 

In  what  CsSes,  after  a  Verdi£l,  Judgment  Ihall  not 
be  given  upon  the  Verdid,  but  upon  the  Deda- 
ration.  Plea,  or  other  Part  of  the  Record.  See 
Trial  (G.  g.  4)  .  .  ,  D.  585 

Hindrcd  after  Verdia  See  Trial  (K.  g) 

By  what  Thing  ;  Entire  Damages.  -        E.  588 

See  Damages  (B)— Trial  (I.  g.  3) 
Where  a  Releafe,  or  Nolle  Prosequi  of  Part» 

will  be  a  Releafe  of,  or  to  all.  -  6«     .       59^ 

Collateral  A6^>  viz.  Releafe  to  one  Defendant, 
&c^  Where  feveral  Defendants  plead  fe- 
veral  Pleas.  .  .  F.  591 

Aided  by  Releafe  of  Damages,  or  what  elie  wonld 

make  Error«  -  •  •         G«  a*        59} 

See  Error  (K)  (S.  b.)  &c* 
Conditional. 

In  what  Cafes*  *  v  ?         H.  $9; 

Given. 
When, 

For  the  Debt,  Sec,  on  Pleaj  bat  not  ibr  Damages 


A. 
B. 

c.    . 

570 
57» 

57* 

A. 

B.C.D. 
E. 
G. 
H. 

573 

•  577 

578 
580 

580 

H.2. 

I. 
I.  s. 

580 
5«« 

F. 

5«» 
579 

A. 
B. 

584 

0.2. 
C. 

605 
584 

M.  2. 

as. 

T.  2. 

T.3. 

6oi 
C96 

61J 

E. 

N. 

602 

N.2. 

603 

1.3. 
H.  2. 

59* 

I. 

596 

E.  2. 

S9' 

With  their  Divifions  and  Subdivifions. 
3ttfcinntnt.  I'^ge 

oil  the  other  Pka  tried.  ^  -  L.  597 

In  General  upon  the  Pleadings,  -  L.  2.        60Q 

lifamediately. 
Upon  what  Plea  of  one  of  the  Defendants.    M.  600 

Where  there  are  fevdral  Defendants  and  a 
Verdift  is  given  againft  one,  where  Exe- 
cution (hall  flay  till  the.IiTue  is  tried  againfl 
the  other.  -    . 

Of  one  Thing  by  the  Name  of  another. 
In  what  Court.  -  -  - 

By  feveraly  where  one  had  no  Authority. 
How. 

And  in  what  Cafes  two  Judgments  fhall  be 

given  in  the  fame  Aftion. 
When  a  Plea  is  good  for  Part,  and  ill  for  Part. 
In  what  Cafes  it  ihall  be  given  for  what  is 
good.  -  - 

Againil  the  Plaintiff;  that  the  Writ  (hall  abate> 

or  that  Demandant  be  barred. 
Of  AfTets  Quando  Acdderint. 

See  Executor  (B.  b.  2) 
Nil  Capiat  per  Breve. 
Kefofed  to  be  fijiven  by  the  Judges. 

In  what  Caics*        -  -    ^  • 

One  or  feveral. Judgments. 

And  what  IhaU  be  faid  one,  and  what  feveral 

Judgments.  -  -  -  T-  6iz 

In  what  Cafes,  though  the  Judgment  be  feveral* 
yet  but  one  Execution.  See  Execution  (N) 
When.  See  (L)  Sec. 
Place.  See  (T.  z)  and  (G»  a.  3) 
Haftened. 
in  what  Cafes  it  may  be,  by  Releafe  of  Damages, 
either  to  a  Sole  De^ndaot,  or  to  one  where 
there  are  fevcraL  -  -  O.  601. 

By  Prayer.  -  -  -  P.  606 

RdatioQ  to  what  Time.  See  Warranty  (A)  W.  616 

Bar. 
Judgment  in  one  A£lion. 
Where  a  Bar  in  another  Afiton 

In  General  -  -  -         P.  2.        6oy 

Againft  one  Obligee,  &c.  where  a  Bar  in  ano- 
ther A&ion  againfl  another  Obligee,  Sec,         P.  3.        607 
In  what  Anions  it  being  given  fhaU  be  a  Bar  of 
other  kind  of  Adtions*        -  -  Q^  608 

See  Bar  (D). 
Or  Recovery,  where  a  Bar  in  another,  though 
brought  in  a  different  Coaoxj  of  the  fame 
Thing.  -  -  .  Qj^j.        6og 

Though  brooght  by  the  fame,  or  by  different 
Peribns.  See  Bar  (D.  2)     •  •  <2^4.        619 

lo  one  Com-t  what  a  Bar  in  another  Court.    And 

what  judgment.  ...  Q^s*        608 

la  what  Cafes  it  wiU  bar  a  new  AOioii. 
In  Cafe  of  the  Kise%  «  ^  {U  611 

How 


towi  A  TABLE  of  th«  fcveral  TITLES,  &c. 

3(i*ffmtnt^  P«g« 

How  to  be  pleaded  in  Bar  aad  withoot  Exfcimon 
or  not,  «  -  •      .    R»2.        6il 

Where  the  PlaintiiF  fhall  have  Judgment,  though 
his  Tide  it  deftroyed.  S«e  Abatement. 
Ceflet  Executio. 
Where  one  Defendant  only,  who  pleads  feveral 
Pleas,  and  one  is  found  agaiaft  him;  in  what 
Cafes  the  Plaintiff  may  have  Judgment  with 
Ceffet  Executio.  •  •  M.  }•        6c2 

Folt  Judgment  given.    When.  •  .  S,  612 

New  Judgment.    In  what  Cafes  to  be  gives,  and 
where  and  how.  See  Record  (I)  U.  613 

See  Error  (C.  b)  (D.  b) 
Reveried, 
For  what  in  General.  «  *  X.  3.        621 

For  Fraud  in  obtaining  it,  and  How.  -        W.  2.        617 

In  part  or  in  all.  .  .  «  X.  6»8 

In  what  Court,  and  when ;  and  where  the  Jndg* 
ment  (hall  be  faid  Reverfed,  or  only  the  Exe- 
cntion.  -  •  •  •        X.  2.        62a 

Where  by  reVeriing  the  Judgment  ngaiaft  the 
PlaintiiF  the  Original  (hall  revive* 
Revived  by  fcire  facias.  •  • 

Signed  and  Entred.    When.  -  • 

Rules  as  to  Signing,  &c. 
According  to  the  late  Afts. 
Without  a  Rule  or  Motion,  in  what  Cabf  • 
Upon  Nil  Dicit.  -  -  - 

Arretted.    In  what  Cafes.  See  Trial  (H.  g)  Sec 
For  what ;  How  and  when ;  -  . 

Motion  to  Arreft  Judgment;  when.  Sec  Trial. 
Set  afide  for  what  Caufes. 
Irregularity  in  Signing  it. 
Want  of,  or  InfufHciency  in  a  Plea*  • 

Not  paying  for  the  IITue,  &c. 
Not  diA:harging  the  Summons. 
Want  of  Notice  of  Writ  or  Declaration. 
Motion  to  fet  it  afide ;  when  to  be  made. 
Void. 

Or  only  Erroneous.  ... 

In  refpeA  of  the  Place,  or  Court  in  which. 
In  refped  of  the  Authority  or  CommiiSSon  of  the 
Judge.  ..    -  -  -  - 

Affirmed  in  what  Cafes;  by  bringing  Error  or  Falfe 

Judgment.  -  .  . 

Of  ConfeiBn?  Judgments  upon  Conditii>o»  &c.  and 

how  to  Acknowtedge  a  Judgment.         * 
Vacated,  *       ,     -  •  * 

Final.  .  «  • 

Tranfire  in  Rem  Judicituoi;  in  whatCnfet  itfliall 
^(kidfo.  ^  <•  «  M.  a^       63; 
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A.  5. 
V. 

z. 
z.*. 

A.  a. 
B.t. 

621 
6*1 

621 
62c 
625 
627 
628 

C.». 

'628 

D.S. 

629 

D.  a.  X. 
D.  a.  3. 
D.  a.4. 

£.a. 

F.a. 

630 
631 
632 
633 
635 

G.a. 
G.  a.  3. 

63+ 

G.tux. 

63i 

H.a. 

635 

La. 
K.a. 

636 
63/ 

d^ame. 


(A)  Penalty  of  killing   Game;   and  how  to  be 

recovered,  and  Pleadings. 

I.    nT  12  R.  2.  cap  13.     Nhne  unqualified Jhatt  keep  dogs /or 
-^  Jport^  or  ufe  nets,  ^c.  who  have  not  40s.  per  aim.  or  dejtrof 
gentlemen*!  game  on  pain  of  a  years  imprifonment. 

2.  II  H.  7.  cap.  17.  Nof^e  may  take  pheafants,  or  partridges 
with  nets  in  another's  freehold  on  pain  of  10  L 

3.  19  H.  7  cap.  II.     Infii^s  a  penalty  of  lol.for  every  ftallpng 

•  cfgame. 

4.  14  fcf  15  //.  8.  fi7^.  10.    None  to  kill  hares  in  Ac  inow,  CH 

pain  of  6s.  8d, 

5.  25  i/.  8.  cap.  11.  §.  2.  7«//(3i  a  penalty  of  one  year*  s  imprtfon- 
ment  and  to  forfeit  4^.  for  every  wild-fowl  taken  with  netSy  or  other 
engineSy  within  the  times  limited  byftatute, 

6.  23  Elix.   10.  §.  2.    Penalty  of  20s-  for  dejiroying  every  ^?^^^ 

pheafant,  tf;7i  los.  for  every  partridge  tn  the  night*  ^^^  ftatuca 

for  tjkinf  paririffg^s,  it  was  laid  to  be  cumrctiUi  but  held  per  tot.  curiam  to  be  ill,  for  that  IhortI 
are  no  fuch  words  as  cum  rctiis.    Pafch.  14  J.  i.  3  Buls.  178.  the  King  v.  Rivctt. 

5.  3.  The  forfeiture  for  dejiroying  of  pheafants  and  partridges 
JhaU  be  recovered  in  any  court  of  record,  and  divided  betwixt  the 
lord  of  the  liberty  or  manor  where  the  offence  is  committed^  and  the 
profecuter  j  4?ut  in  cafe  the  lord  JhaU  dijpence  with  the  offender^  the 
poor  of  the  parijh  are  to  have  his  moiety^  to  be  recovered  by  any  of 
the  church  wardens, 

§.  4.  None  to  hawk  or  hunt  in  ftanding  com  or  lying  in  the 
fwarth  on  pain  of  ^os., 

§.  6.   Saving  for  tranuUers^  if  they  let  the  game  go. 

7.  I  Jac.  I.  cap.  27.  §.  2.  None  to  kill  or  dejiroy  the  game  or 
any  pidgeon  on  pain  of  20s..  or  three  months  imprifonment. 

§.  3.  y/ny  perfon  not  having  loL  per  ann.  or  200l.  in  goods^ 
keeping  dogs  or  nets  io  forfeit  4.0s.  or  be  imprifoned  for  3  months 
unufs  thefon  and  heir  apparent  of  an  efquire,  or  of  higher  degree. 

^.  4.  forfeitures  for  buying  to  fell  again^  or  felling  deer  40s. 
hare  los.  pheafant  20s.  or  partridge  los. 

Vol.  XIV.  B  §  5-  ^^"^ 
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§.  5,  Nonejhall  by  anyfimur  law  Juffer  tunijbnunt  for  the  fame 
offences  for  which  hejhall  be  punijhed  by  this  taw* 

Two  juftices  of  peace  may  hear  and  determine  thefe  offences^ 

8.  T  Jetc»  1.  cap.  II.  §.2.  Any.  per  Jin  htivJking  ^imntsng 
pheafanC  or  partridge  between  the  ift  of  July,  and  the  laft  of 
Aueuft  to  forfeit  40s.  and  20s.  more  for  every  bird  talen^ 

Salification  by  i  Jac.  I.  repealed.  * 

§.  ^.  Every  lord  of  a  manor^  and  every  freeholder  having  jloL 
perann.  or40oil  in  goods,  may  take  pheafants  and  partridges  in  their 
^n  lordjhips  and  freeholds  between  JkBchae&nas  ana  Chriftmas. 

S.  8.  Inferior  perfons  killing  pheafants  or  partridges  to  be  com* 
fnittedfor  3  months^  or  pay  20s,for  every  bird  taken. 

S,  9.  Conflable    to  fearcb  for  dogs  and  nets    by   the  juflices 
warrant.   ■ 
Trefpaft  g.    22  fcf  23  Car.  2.  cap.  25.  /  2.     Impowers  lords  bf  mahors 

for  break-    ^f  ^ther  royalties  to  make  game-keepers  to  take  away  gunSj  dogs  and 

ing  and  .  9  r  ^  e  o 

beuje^  and  taking  uwny  a  pin  ;  the  defendant  jttftified  by  virtue  of  the  Aatute  1%  k,  23  Car.  %.  cap* 
2$.  for  preferving  the  gamty  fettin^  forth,  that  the  lords  of 'manorSf  and  other  royalties^  vacf 
depute  game-keepersy  who,  by  Tirtueof  fuch  deputation,  may  feife  guns,  4cc.  and  by  warrant 
from  a  juftice  of  peace,  may  fearch  the  houfes,  &c«  of  fufpedted  perfons,  kc.  and  feife  iheta 
for  the  ufe  of  tholord  o(  the  manor,  &c.  and  fo  brings  his  caiie  within  the  "ftatace,'and  juftifies 
the  feifing  the  gun,  'Uc.  it  ^*wM  held  that  there  was  no  occafion  of  fetttng  forth  aiitlUs  matter  1 
.  hecaufe  the  defendant  a6ted  under  a  wa^aAt  from  a  juftice  of  peace,  and  in  fucb  cafe  he  might 
have  pleadad  the  general  iflues  but  if  he  had  a£!ed  as  a  game-keeper  oniv,  aiid  without 
fuch  warrant,  then^  he  muft  have  pleaded  fpecially.  Nets.  Ahr.  to^j.  J(^infihition  (CJ  pL 
17.  cites.  \  Lutw.  150a.  Bowkley  v.  Williams.  ^  *  In  the  report  nothing  appears  of  the 

opinion  of  the  court  and  the  words  are  only  (it  feems)  which  is  the  opinion  of  the  reporter. 
a  Lut^v.  i5o6.~^  This  is  mentioned  only  as  a  quxre  of  the  reporter. 

The  defendant  in  his  juftification  fet  forth,  that  J.  VV.  was  feifed  in  fee  bf  the  hundred  of 
B.  and  h^d  a  court  leet  there,  and  that  he  had  a  warrant  of  a  juftice  of  peace^  to  !earch>  &c. 
the  reporter  makes  a  quaere,  if  a  hundttdwtb  a  ccurt  Ita  is  within  the  words  (inanbrSi  or  other 
royalties)  for  if  not  then  (ns  it  feems]  it  ought  to  have  been  alleged  that- the  houfe  of  the 
ptauitfff  was  within  ^^  manor  of  the  lord  who  deputed  the  game- keeper  to  ftize  thegUb* 
'  becaofe  the  ^n  was  feifed  to  his* ufe ;  and  that  if  ir  was  within  the  fame,  or  any  other  liianor 
"of  tSe  faid  lord,  it  was  to  no  purpofe  to  mention  the  trandred  and  court  leet.    i5o6.ia  S.C.     ' 
G'Mm-kiepfr  takes  away  a  gu/i,  he  ought  to  have  had  a  warrant  from  a  judice  of  the  peaee^ ^ 
and'an  authority  from  the  lord  of  the  manor  is  not  fuflicieat.    Cumb.'iS3.  TrixL  3  W.  Jc  M* 
Bt  R.  Carpenter  v.  Ad.tms. 

*5.  3.  Game^ieepers  may  fearclr  the  houfer  of  ft^ihdpeifons  by  a 
jujlice*s  warrant. 

S:  9.  Ghes'ttfcaf  to  tie  quarter pjjfons. 

10.  '4^5  'r.  '^  M.  cap.' 22*  A  3-  Impowers  cwijlahle  '  to 
^  r<hirch  *rt^  houfe  of  a  poacher.  And  ifjgame  be  found  there^  he  Jbali 
forfeit  afum  not  exceeding  20s.  for  every  hare,  &c. 

S.  4.  Indemmfies  game*keepcr  refiJKng  offender  in  the- night. 
It  if  S.  7.  No  certiorari  to  be  allowed  without  a'hkdofsol'f^^faymtnt 

eoacled  by  ^f^^jfj^ 

W.  &  M.  10.  againft  dcer-ftealcfs,  that  no'ceH'or^  Oikll  be  altoived^'lo  Yemoire  iay  plpcccd- 
ings  on  that  a«,  unleft  the  party- Cbnviabe6)tee*Mwi'w*6^W^<fiiri  M50I.  w/fty]/W/ii^« 
iuftl  JamagiSf  within  one  morith*  after  the  contidtibo  Aiall  be  conflrroed,  or  a  procedendo  praatsd. 
1  Hawk.  PI.  C,cap;a7»  f.  60.  Slid  ibid.f^,  61.  The  ferjeant  fays,  that  ft)c^nke  In  elfea  is 
ena^ed  by  4  &  5  W.  &  M.  23.  and  5  Anii«,Teif.  %'.  ^p.  i^.'ia  tdUioa  to xdaViaioasontboftfias 
of  offences  concemmg  the  ga^e. 

In  trcfpafs  S.  10.  "^ Inferior  ^tradefnihC  committing  trefpajfes  in  foOawihg  thi 
X^'*     gom^toyayfullQoRs. 

tradejman^  for  entering  his  dofe  and  rrampUfig  hii  grafst  «^  time  &f  iMm  in  elanfo  fraSJJ. 


vtiuuusfuit  ^  oka  fnomrni  Vc.  tmur^  Uitom,  t^€.  md  ttafrs  firmtm  JLuutif  fstc.    Aftcf  a  general 

Ytrdift 


^trSi£t  ftft  the  plaintiff^  it  was  moved  in  arreit  of  judgment^  that  part  of  the  a^Hon  was  for 
atrefpafeat  ^nUDoniaw^  .^pdpare  upon  tbe'^atutCy  and  that  contra  formam  itatuti  goes  to 
the  whole  ;   and  tool?  notice  of  the  a^  9^1^  K.  2.  cap.  'iy    and  that  of  22  Sc  23  Car.  a.  ic. 
and  chat  it  was  enaAed  the  lame  year  chat  if  thejvn-y  ^ads^mtgis  tfnirr  40s.  in  anient  ofrr^fjpaJSf 
tht  ptaiMtijf  flmiid' recover  'm^mmMc^t^  and  if  more  9Xt  awarded,  the  jed^ment  fhall  be  void, 
that  the  tiitme  ^f  4  ^5  IV  ^  M.   ehaAed  chat  ailamiev^y  lavi^  ami  Jatittt  now  in  fotct,  for 
the  htsttr  prtft^^raticH  Y  tlx  gumt,  JhuU  l>€  duly  tut  in  cxecutiaif  and  that  after  comes  a  ciaufcy  that 
inftr'mr  traijmtm^  ^c^frtfuming  to  bunt,  6f*-.  wjI/  bejuhje^  to  the  penalties  ify  tbit  a<!f,  and  may  he  Jued 
fir  trefpjji  in  roming  on  tmy   maiCt  iand,   and  if  found  gui/ty  the  plaintiff  Jhall  not   only  recover  his 
iamaga  titreby  fojumwd^  but  hit  fuU  cofii  of  JMt^  Ve.  and  in(iAed  that  this  was  a  repeal  of  the  %% 
ft  2 3  Car.  a.'  which  gives  no  more  cofts  than  damages.    As  to  the  matter  of  c«/?f  it  was  faid» 
that  this  was  au  independent  claofe,  and  tho  plaintiff  ihould  have  declared  that  dtfiniunt  hunted  being 
mn  inf trior  tradejmm,  which  hjld  been  fnt&cient  to  intitle  him  to  colts  upon  a  general  law ;  and 
the  beft  way  had  been  to  omit  contra  formam  (latuci.    But  this  being  moved  in  Hillary  term,  the 
court  was  of  opinion,  that  where  a  ftatuic  makes  au  offence,  the  conclufiou  muft  be  contra 
formam  ftatuti ;  but  tfus  was  an  offence  before  that  adt,  which  only  repeals  that  claufe  of  aa 
li   23  Car.  a.  and  therefore  the  declaration,  thbogh  it  concludes  contia  formam  Itaruci,  it 
Wrtft  enough;  and  the  plaiutitf  had  judgment  nifi  caufa.     5.  Mud.  307.  Mich.  8  W.  3  B.  R» 
Bennet  v.   Talbot*  i   Salic,    aia.  S.  C  and  the  court   held,  that  contra  formam  Jiatutip 

Ihouid  be  applied  only  to  the  later  part,  which  was  really  againft  the  ftatute,  and  that 
Iknce  the  haoting' and  breaking  could  not  be  Separated >  the  pliHmiff  fhould  have  his  cofts^ 
according  to  the  new  itmite,  and  judgment  for  the  pLiintiit.  Hill.  "8  W.  3."  B.  R.— ^Carth. 
3ga.Trin:  S  W.  3..B.  R.  S.  C.-: — S.  Pi  Carth.  424.  Mich.  9  W.  3. Shadow  v.  Pafhtcr.— And 
mother* exception, "becaufe  it  is  not  laid,  that. the  defendant  hkafed  and  killed  game,  but  onlf 
that  he  i6(sr«i/ generally.     Sednon  allocatur.     Ibid. 

5.  II.  No  heath  or  ferity  ^c.Jo  he  cut  or  burnty  from  the  2d  (f    [  3   1 
J^ehrsufry  to  Midfummer. 

li.  5  >/»«;  cap.  11^  f  2.  Higlcr  or  viduaJler,  having  any 
garni  in  their  keeping  to  forfeit  .5I.  for  ev^ry  harcy  i^c.  .and  the  lord 
of  the  manor  wSercy  t^c.  or  juftice  of  peace  may  take  it  from  him. 

No  certiorari  allowed  till  yA.fecurtty  given  to  pay  cofls. 

S.  3.  jfn  offender  againfl  the  ^ame  a^h  difcovefing  a  carrier, 
or  viBualler  offending^  Jhau  he  difcharged  <f  ^he  pains^'^scl 

»^.  4.  Unqualified  per/on  keeping  or  ufing  dog  Or  net,  h  forfeit  ^\.     Theoffenca 
-•'       4<       ..««»      .■^.         ."..  "*    ^       T        for  which 

the  ftatate  gives  the  forfeiture,  is  the  keeping  of  dogs  and  nets,  bjit  not  the  killing  haretf  ^Cm 
nSWsi  ns'an  not  qualified  goes  a  hunting  and  hUs  never  fo  wtany  bares  uton  the  fame  day,  he 
fkrftizi  bmtom^,  For  it  IS  but  one  ollence ;  but  If  he  hunts 'fe^ral  day^  and  Idlls,  it  ihouid  be 
laid,  that,  he,  fuch  a  dny,.  kept  dogs  and  killed,  ^c.  and  then  again  fuch  a  day,  and  fo  by  laying 
uftiveroHy,  the  offence  is  fevered  ah^  he  .fhall  forfeit  5/.  for  eRch  offienee ;  pe^  Cur.  10  Mod.  97« 
in  cafe  of  the  Queen  v.  Matthews. 

This  was  a  convidlion  upon  the  4&  $  of  Annas  for  tBe  prefervation  of  game;  exception  was 
taVen  that  the  charge  feipng  fonh  that  the ' defendant  IVt.  m*  being  a'^^nfoandfo  qualified^ 
and  ei0merjting  iRjtinQly  the  feverdl  ^alificafiont '  Hi  Ae  a3  of  Car,  a.  for  the  prefcYvation  of  the 
same  omitteel  a  -new  fualijicafion  alloWed  by  this  aft,  viz.  that  he  was  not  a  perfon  qualified  bf 
a  lerd  or  lady  of  a  .manor  to  kill  game  for  their  ufe  \  per  cur.  had  it  been  laid  generally  thus» 
that  he  ncC  being  i  perfOn  auoHjied  aetprding  to  tht  lavt  it  had  beeh'  enoCigh  \.  t>ut  the  quali- 
ficatioQS  being  diftindtly  ^d  leveraliy  me^tiooe^,  oflali&on  of  one  £atal.  lo  Mod;  a6,  27.  Trio, 
xo  Anne  B.  R.  Queen  v.  Matthews. 

Whether  keepi^ig  a  gua  barely  without  uAng,  or  intention  laid,  is  within  this  aft  it  fcemt 
not.    Trin.  ii&^aGe5.a\KingV.  Gjrdiner.*     •  '>     '      '     •     ^       <  ' 

Aftion  of  debt  fti  tarn,  Uc  was  brought  by  a  common  infornur  on  the.ftatute  5  Ann«  14.  for 

15/.  wherein  the  plaioti^'  declared  on  tiuo fiveral  countt,  one  for  loU  fir  hVtf:g  tvto  partr  idges,  the 

other  for  5I.  for  kufing  an  engine  to  defiroy  the  game  not  being  qualified,  virtute  Aatutorum  hujiis 

regni  t  upon  nihil  Jebet  pleaded,  the  plaintiff  had  a  verdidl  for  5/.  only,  and  it  was  now  n>oved 

that  be  miibt  entef  the  verdidl  on  either  of  the  counts ;  becaufe  the  defendant  intended  to  move 

in  arreft  brjodgmem*,  W  though  he  might  not  bft  iioaliiied  by  the.  Aat'utcspf  this  land  to  keep 

a  gun,  yet  if  he  is  otherwife  qualified  by  Lv>,  he  isnot  fubject  to  this  penalty.    Now  he  may 

be  qualified  bf  law  as  being  a  hunfjhian  to  A  nobUman,  who,  in  coming  up  to  the  parliament 

may  kill  a  deer  in  any  of  the  king's  forcfis,  and  this  he  may  do  by  the  foreft  law  which 

is  part    of  the  law  of  this  res^lm ;  and  for  this  reafon  the  plaintiff  was  ordered  to  enter  hit 

lAftmoM-   '^  M6d.  z^i:  Sliipton  V.  Hoj^tonZ-^TIiis  wSMefi  is  givbn-hy  the  ftat.  8  Goo.  19. 

Vwhfcbitis  em^M',  that^W^rrr  anofftmljBallbeeommtttdagahji/lany^forprtfervingtbt  gamty 

rn4Ae,9ftnMr  ik^bU  to  pay  a  pecuniary  ptnalty  upun  a  ccnviffien  Won  •juJtiCt.  my  ^f  Ton  mayfutfcr  ii 

V-A/^fi^T/.    f*W:a38.Parc£ioi5eo.i^i5.9.*C^ '     '  ^     '-'^        ,  .    ^. 


3  ^ame. 

Jjufttci  afpeace^  w  lord  of  a  manor  maj  take  ganufrom  unqua-^ 
lified  perfonsy  andfei%e  dogs  and  nets, 

G2me''kecpeTS  filling  ganuy  to  be  committed  3  months* 
PfT3  Juft.       The  conviSfion  Jhall  be  made  within  3  months  after  the  offence^ 
ITl^"^     tt/^fl»  the  oath  of  one  credible  witnefs. 

offence  is  fuflicient  convi^on»  though  the  (Vatiite  dire^U  it  to  be  upon  oath,  and  fo  if  it  had 
beea  made  any  where  elfei  and  not  to  the  juilice  of  peace  if  fuch  confeflioa  had  been  proved 
the  juftice  of  peace  might  have  convi^ed  the  offender.  But  Eyre  J.  coatra^  beciufe  by  i% 
Car.  a.  he  ti^  kffps  a  grty. bound  is  puniihable,  and  the  eonvi^ti  h  to  be  by  oatb^  or  confejion  ef 
the  party f  tvhich  ftatute  is  tmfirmed  by  tbis  of  5  Annx,  fo  tliat  tbefe  JLtutet  jfbali  fiand  boib 
torrctho'j  and  the  (latute  5  Annx  tiaving  direAed  the  conviction  to  be  upon  oath,  whereas  the 
other  is  by  confefdon  or  oathy  it  feems  intended  by  this  lafl  adty  that  the  manner  of  convidtion 
by  confeffion  (hould  Hill  be  on  the  ilatute  of  22  Car.  a.  For  by  the  5  Anns  the  conviction  is  to 
be  on  oath ;  for  if  a  man  might  be  convidted  on  this  laft  aCt  on  his  own  confeflion,  tliere  had 
betn  no  occafion  of  confitining  the  ilatute  of  22  Car.  a.  8  Mod.  64.  HilL  8  Geo.  the  King 
V.  Gage.  \ 

12.  9  Ann*  cap.  25.  /.  I.  But  one  game^keeter  fhall  he  for 
one  manor  J  and  he  to  be  regijiered  by  the  clerk  of  the  peaccj  ana  he 
and  every  other  perfon  unqualified^  who  fhall  fell  any  game  to 
forfeit^. 

S.  2*  Unqualified  perfon  having  game  in  his  pojfefflony  fhall  he 
deemed  an  expofing  tofale^  and  fhall  forfeit  accordingly, 

S,  3.  Any  perfon  whatever  killing  game  in  the  nighty  to  incur 
the  like. 

13.  3  Geo.  I.  cap*  II.  f  !•  Lords  to  appoint  game-keepers 
qualified  or  their  ownfervants^  or  thofe  whom  they  immediately  employ 
to  kill  game  only  for  their  ufe. 

And  if  any  other  under  colour  of  deputation^  fhall  kill  garni  or  keep 
gunS)  dogs,  or  nets,  they  fhall  forfeit  as  other  offenders. 

14.  8  Geo.  I.  cat.  19.  /  i.  Perfons  may  fuc  at  law  for 
penalties  incurred  by  the  game  aSis, 

15.  9  Geo.  I.  cap.  4.  The  penalty  of  any  officer  orfoldier  killing 
game* 

[  4  1  i6»  9  ^*^^-  '•  ^f^'  3L2.  /  !•  Stealings  killings  wounding^  or 
bunting  game  in  difguifcy  made  felony  in  what  cafes. 

iy\  Goods  diflrainedon  a  conviSlion  of  keeping  dogS9  nets,  and 
ferrets  to  catch  conies,  bv  a  perfon  not  qualified,  were  replevied  i 
the  court  would  not  fet  aiide  the  replevin,  but  made  a  rule  to  (hew 
caufe  why  an  attachment  fhould  not  go  asainft  him  that  granted  it* 
8  Mod.  208.  Mich.  la  Geo.  1724.  the  Aling  v.  the  Town  Clerk 
of  Guildford. 

18.  7  Geo.  2.  cap.  2.  /  37.  Soldiers  howi  refirained  from 
takings  or  dejlroying  game. 


(B)  Profccution,  when,  and  how,  and  by  whom 

tjyed. 

X.  23  Eliz.  lOf/  J.  Juftices  rf  eifftfe^  and  jufiices  of  ptace  in 
their  fejfions  and  Jiewards  of  leetSy  isfc.  have  power  to  bear  and 
determine  offences  relating  to  the  dejhrojing  partridges  and  pheafaHtu 

and; 


6amingft 

mid  one  jufttce  of  peace  may  examine  fuch  offender^  and  bind  him  over 
with  good  furettesy  to  anfwer  it  at  the  next  general  fejjionsy  if  the 
offenee  be  not  before  determined  at  the  ajfifes^  or  in  a  leet, 

3t.^  7  yac.  I.  II.  Deftroyers  of  the  game  Jhall  he  profecuied 
tuitbin  6  months  afier  the  offence  committed. 

3.  In  fome  place,  a  man  may  ftand  in  one  county  and  flioot 
into  2  or  3  fb  diat  it  muft  be  where  the  offence  was  committed, 
and  that  is  where  the  party  flood  when  bejhot^  not  where  the  objedt 
was  whfch  he  fhot  at.  Mich,  3  W  &  M.  Show  339.  King  v, 
AUbp« 


^mm^^^^^^^'mr^mmm^f^mm^m*^'  ■  i      (■■    ■■>         i    i    n  ip^m^.— ^^n^i 


Naming. 

(A)  Rcftrained  by  Common  Law  or  Statutes. 

I.  33  /f.S.  ATO  perfon  of  what  degree  or  condition  foever^  Jhall 
cap.  9.  §.  11.-^^ h J  bitnfelf  fa6ior^  deputy^  feruant^  or  other  perfon^ 

for  his  or  their  gain^  lucre^  or  livings  keep^  hold^  exercife 
or  maintain  any  common  houfe^  alley ^  or  place  of  bowlings  coytingy  coyl/bj 
cayles^  halfbowly  tennis j  dicing  table,  or  carding,  or  any  other  manner  of 
game  prohibited  by  anyflatute  heretofore  made,  or  any  unlawful  new 
gamty  now  invented  or  made,  or  any  other  new  unlawful  game,  here^ 
after  to  he  invented^  found,  had,  or  made,  on  pain  of  ^Os.  a  day,  for 
every  day  he  keeps  or  fuffers  any  fuch  game  to  be  played, 

5-  12.  And  every  perfon  re forting  to  fuch  houjes,  and  there  playing^ 
to  forfeit  fir  every  offence  68.  od. 

§•  14.  -4  JHftice  of  peace  may  enter  fuch  houjes,  and  commit  the 
offender Sy  until  they  findfureties  not  to  offend  again. 

§•  1 5-  yuftices,yc.  negle£iing  to  Jearch  fufpeiSfed  koufes  to  forfeit 
40s.  a  month. 

^.  16.  And  no  artificer  or  handicraftman,  hujbandman,  apprenticcy 
labourer,  fervant  at  hujbandry,  journeyman,  or fervant  of  artificer,  ma" 
rineryfifherman,  waterman,  or  ferving  man,  Jhall  play  at  tables,  tennisy 
dicey  cards,  bowls,  clajh,  quoiting,  logating,  or  any  other  unlawful  games 
out  efChriftmaSy  on  pain  of  7,0s.  for  every  offence,^  and  in  Chrijlmas, 
to  play  in  their  maflert  houfes,  or  prefence,  and  no  perfon  Jhall  at  any  f  r  1 
tjmeplay  at  bowls,  in  any  open  place,  out  of  his  garden  or  orchard,  on 
pain  of  6s»  8d,  for  every  offence^  And  all  juflices,  mayors,  Jheriffsy 
tend  bead  officers,  are  authorifed  to  commit  every  offender,  without  bail 
ormainprtzey  until  they  be  bound  infuchfums  as  the  faid  juflices,  i^c^ 
JkaU  think  fity  not  to  ufefuch  unlawful  games, 

§•  17.  ASl  former  Jlatutes  againji  unlawful  games  are  hereby 


^   17. 

Tfftafed^ 


B  ^  %  li^  And 


» 


^,  iS^  jtni  tohere  any  fiieh  forfeitures  Jhall  be  found  within  any 
franchiji  or  leetj  the  lord  Jhall  have  One  moiety  thereof^  and  the  other 
Jhdtfgo  txthe  trofecutor ;  and  luhtre  itJhaU  be  found,  out  tf  the  fxari^ 
chife  or  leet^  toe  forfeitures  fljaU  be  divided  between  the  ktng  and  the 
frofecuior :  and  this  a£f  Jhall  be  proclaimed  onci  a  qtfarter  in  every 
ptariet  town^  by  the  refpktive  mayors^  Jh(sriffs^  Brother  headofficersy 
and  at  every  ajifes  andfefftons* 

«  §«  22.  Provided  that  tt  Jhall  h  lawful  for  any  mafier:,to  Ucence 
bisjervant  to  play  at  cards^  dice^  or  tables^  with  their  faid  mafier 
or  any  other  gentleman  repairing  to  him  openly  in  his  houfe  or 
pretence, 

\.  7,X.  Perfons  having  xooKperann.  may  licenfe  their  fervants 
to  play  tn  their  own  houfes  or  yards, 

2.  2  £sf  3  P.  &f  ^.  cap,  9.    Every  licence^  placard^  or  grant  made 
for  keeping  of  any  bowling  allies,  dicing  houjesj  or  other  unlawful 

games  J  Jhall  be  void, 

3.  j6y  17  Car,  2.  cap»  y.  f  2.  They  that  by  fraud  or  ill 
pra£fice  in  playing  at  cardsy  dice^  tables^  tennis^  bowleSy  iittleSyJboveU 
boardy  or  in  cock-fghtings^  horfe^races,  dog^matcheSy  or  foot-races^  or 
other  pajiime  or  gameSy  or  by  bearing  a  tart  in  theJiakeSy  wagery  or 
adventuresy  or  by  betting  on  thejides  of/uch  as  playy  a3y  ride,  Qc.  and. 
acquire  to  thewfelvesy  or  otherSy  money  or  things  of  vabtCy  jBdll  ipfo 
feclo  forfeit  the  treble  value,  one  half  to  the  kingy  the  other  io  the 
lofer  profecuting  within  6  kt: lender  monthsy  and  in  default  of  fucb 
profeciitiony  that  moiety  to  ibem  that  HjuiU  fue  within  a  year  cper  ihi 
6  months  expired, 

A  ring  of  5.  Z^^If  ^^y  pcrjon  play  at  the  faid  gameSy  or  other  pa/limes 

iol.  vaki     (other  than  for  ready  money)  or  bet  on  other  meii's  Jides  and  jhall  lofe 

was  loii  at     •     .   -  --/  ^       1   "^^  1  '  !•  ^t     ^        •    .•  » 

play » and  9i\y  i\xm  of  money  or  other  things  exceeding  1 00/.  at  one  time  qf 

paid,  at\d  mectingy  they  Jhall  not  be  compelled  to  make  good  the  fame  \  batjiech 

loft'Ilfb^at  '^^^^^^^h  ^nd  all  fecurlties  for  the  fame  Jhall  be  void,     the  perfon 

the  fame  winning  the  fame  Jhall  forfeit  the  treble  value  (ffuch  moneyy  or  other 

time  100/.  things  won  above  idol,  one  half  to  the  kingy  the  other  to  the  profecutor 

upon  credit  fuing  witbin  a  year, 

hwd  given  for  the  looi,  Windham  and  Morton  J,  held  that  this  was  within  the  (latute.  Bo^ 
Keeling  and  Twifden  e  contra ;  and  afcerwat  ds  Windham  hcing  dead,  it  was  adjudf^ed  hf 
Keeling  and  Twifden,  that  (he  bond  was  good,  Mortoa  contradiceaie.  Sid«  394*  HiU.  lolc  ax 
Ci^r^  !•  B.  R.  Panvers  t.  ThifUetbwaite* 

4*  Winner  (ball  not  recover  for  money  won  at  phv  againft  ah 
^ceptor  I  but  an  indorfee  of  a  bill  {hall,    i  Salk.  344.  Mich.  8  W, 
3.  Hufley  V.  Jacob.     Carth.  356.  S.  C.  5  Mod.  175.  S,  C. 
Ib  debt  on         5.     g  yfrin.  cap,  l\,f,  I.     iands  incumbred  for  money  won  at 

danfpleaX'  P^^y^  ft^f^f^ ,P^P  ^^  ^*^  ^^^^  of  him  in  reverjiojiy  and  all  conveyanceSy  or 
ed  'twas       ofherJecuritieSy  where  the  whole  or  any  part  of  the  conjideration  is  fir 

for  moncjT  jo/oney  won  at  play  or  lent  or  advanced  at  fuci  time  (hall  be  void, 
won  at  ' 

play,  plaintiff  replied  *twxs  not  for  money  won  at  play ;  it  is  not  good,  biJt  hetiniift  a4d,  nor  an^ 
part  thereof  and  therefore  judgment  was  for  the  defendant.  8  Mod.  57.  Mich.  8  Geo.  \ix%% 
pqleburn  v»  Stuckdale,     . 

*  •      •        » 

y,  2.  Any  perfon  lofing  lol.  at.  one  time  may  recover  it  as^ain  of 
the  winner  by  a^ion  of  debt.  And  in  drfauH  thereof  a  jirange^ 
may  recover  it  with  treble  value. 

S.  %.  aUiget 


S,  3.  ObRgts  offenders  to  anjwer  upon  oath  to  bill  preferred  againJI 
them  fir  Mfcovery, 

S,  5.  rerjins  cheating  at  play^  or  winning  above  lol.  and  being  But  wh<»re 
tonfoi&id  tberevf  on.an  if^onkation  or  indi^ment  tp  forfeit;  5  timies  an  india- 
the  value  of  their  winnings  to  the  informery  and  Juffer  corporal  Jbundby^ 
^ifimunt  as  for  perjury,  the  graid. 

jury,  aiul, 
it  was  qiiaftied  fbr  infafficienqr*  an  information  was  afterwards  denied ;  for  another  bill  misht 
be  found.    8  Mod.  i&t.  Mich*  to  Geo.  1 714^  Anon. 

^.  6.  Two  juflicis  may  commit  common  gamejlers  till  tbey  find    \   6   \ 
fuurity  for  their  good  behaviour^  ^ 

5.  8.  jind  any  perfon  challenging  another  for  money  won  at  play^ 
to  forfeit  his  perfonal  eftatcy  andfuffer  two  years  imprifonment. 

$•  9.  Saving  fir  petfons  playing  in  tie  royal  palaces, 

6.  5  Geo.  24.     No  gamejfler  to  have  benefit  tf  tjie  a^U  of 
bankruptcy.  / 

7.  1%  Geo.  %,  Prohibits  lotteries  and  games  of  the  ace  of 
beaits,  pharoab,  baiTet,  and  hazard. 

Every  adventurer,  in  any  of  the  faid  gameSj  lottery^  or  lotteries^ 
faU  4r  falesy  or  whojhall  play^  fet  atyfiake^  or  punt  at  either  of  the 
fiii  garni Sy  and  be  thereof  convicted  as  aforefaid  Jhall  forfeit  50!, 

&uch  faUs  Jhall  be  voidy  and  the  houfesy  hsndsy  Qc*  fofct  up  and 
ixpofed  tafak  Jhall  k^  forfeited  to  any  perjon  who  Jhall  fie  for  tho 
fame. 

Perjons  agrieved  may  appeal  to  the  next  quarter  feJJionSy  (:fc. 

No  canviffion  or  judgment  upon  this  aSly  Jhall  be  Jet  afidefor  want 
of  form. 

No  certiorari,  or  other  procefsy  Jhall  iffue  to  remove  the  record  of 
anyfuch  convi£lion  from  the  quarter  fejfuiny  into  the  courts  oflVeflmin-- 
fiery  but  upon  lOo\.  fecurity. 

Offenders  mi  having  Jufficient  goods  and  chatties  whereon  to  levy 
the  ^penalties  infli£fed  by  this  aily  or  who  Jhall  not  immediately 
payy  or  give  ficurity  for  the  famty  Jhall  be  committed  to  goal  for 
6  months, 

Juflice  of  peace  negle^fingy  i^c.  Jhall  forfeit  lol.  one  moiety  thereof 
to  the  perfon  who  Jhall  fue  for  ity  and  the  other  moiety  to  the  poor. 

This  or  any  firmer  a£ly  not  to  hinder  any  games  within  his  majejlfs 
royal  palace.  Nor  Jhall  affe£t  any  ejlatcy  t^c.  in  manor Sy  landsy  i!fc, 
legally  allottedy  or  held  by  any  allotment  by  lots. 

Every  a^ion  upon  this  a6}  to  be  commenced  within  3  months  after 
tbefatt  commited. 

bifendant  may  plead  the  general  ijjficy  £5f  f , 

8.  13  Geo.2»  £na£ts  that,  the  game  ^  pafTage,  and  every 
other  game  invented^  or  to  be  invented  with  one  or  more  die  or  dice^ 
or  awi  other  injlrumenty  engincy  or  devifcy  in  nature  of  dice 
(backgammon  and  other  games  now  played  with  the  backgam/non 
tables  excepted)  ^allbe  within  the  intent  of  the  a^  of  12  Geo.  %. 
againfl  gaming. 


B.  4.  (B)  What 


^dntfttg^^ 


(B)  What  Gaming  is  within  the  fcvcral  Statutes* 

1  Salk.  344-  X.  TX7  ^  G  E  R  concerning  Ac  right  manner  of  flaying  is  not 

0  ^h©"°'  widiin  the  ftatute,  becaufe  it  was  a  mere  collateral  matter^ 
chance  but  which  happened  on  a  mere  chance^  and  the  event  of  it  did  not 
on  the  right  depend  on  the  fucccfs  of  the  game,  and  the  ad  exprefsly  prohibits 
of  the  play,  ^^gers  on  the  parts  or  hands  of  the  players,  and  had  they  intended 

other  wagers,  it  is  probable  that  mention  would  have  been  made  of 
them.     Lutw.  487.  Mich,  5  W.  &  M.  Pope  v.  St.  Lcgcr. 

1  Mod.  175.  2.  If  A.  wins  100/.  of  B.  and  A.  being  indebted  to  C.  100/. 
^•^'  appoints  B.  to  give  bond  for  the  100/.  to  C,  this  is  a  good  bond; 

for  C.  is  an  innocent  perfoHj  and  if  A.  be  bound  with  B.  it  will  be 

the  fame  thing,  per   Holt  Ch.  J.  who  fays,  *tis  the  only  cafe 

he  knows  where  it  ihall  not  be  void,  and  which  he  fays  has  been 

adjudged  both  on  the  ftatute  of  gaming  and  iifiiry,  and  that  if  A* 

loies  100/.  to  C.  and  A.  and  B.  become  bound  to  C.  for  the 

money,  the  bond  is  void  as  to  both.     I  Salk.  344.  Mich.  8  W.  3. 

Hufley  V.  Jacob. 

809 1%  3.  At  play  H.  may  lofe  100/.  to  A.  and  100/.  to  B.  becaufe 

Mod.  158.     »tjs  a  fiverat  contrary  fccus  if  it  were  a  joint  contraft.     It  was 

Walker  V.    ^^^^  ^^  *®  ^^^  ^f  ♦Danvers.  V  Thistleworth  that  if  H. 

Walker.—    lofes  200o/.  in  ready  money  and  after  lofe  100/.  on  note  more,  the 

V  '^r^Ch.  ^^^^  ^^  goo^Jj  b"^  all  beyond  it  is  void,  per  Holt.  Ch.  J.  I   Salk^ 

f.Sid?%5.,  345-  Mich.  12  W.  3.  in  an  anon.  cafe. 

but  Twifden  e  contra^—  *  Lev.  ^44.  Trin..  ao  Car.  1.  B.  R. 

r  iy   1  4.  Lodng  *  more  than  lOoL  to  feveral  perfons  at  one  fitting  is 

per  Holt.  "°^  within   the  ftatute,   unlefs  they  go  Jhares  fraudulently  and 

Ch.J.  la  join  in  the  ftakesj  for  then  as  to  the  chance  of  the  game  they 

Mo^54o.  are  as  one  perfen.     j  Salk.  345.  Mich.  13  W.  3.  B.  R.  Dickfon 

J,  \o^\n%  abovi  Joo  /.  M  iick  si  me  fitimg  tbuigb  toftverai  ftrjonif  is  void  by  Che  ftatutCf  fecus  if  at 
feveral  times,    a  Show.  185.  Noel  v.  ReynoUU. 

If  one  lofe  uprntardi  of  looh  M  iwo  at  one  fatimg  both  the  fams  would  be  void.  But  if  one  lofe 
^.  10  wf«  0m/  then  M  pyrpofi  to  avoid  it  lofes  xo/.  to  S,  there  A.  may  fpecially  fet  out  the  fraud, 
and  fo  avoid  it,  per  Cur.  zx.  Mod.  X58.  Mich.  10  W.  3 .  1698.  Walker  v.  Walker. 

1%  Mod.  5.  If  40I.  be  fairly  won  and  66  1.  with  falfe  dice^  this  will  not 

SSu^      tvoid  the  40i  debt,  unlefs  he  was  party  to  the   fraud,     i  Salk, 
J.  Trio,  is    345'  P«r  Holt  Ch.  J,  in  cafe  of  Dickfon  v.  Pawlet. 
w.  3.  s.  p. 
Anon. 

(C)  Adions  and  Pleadings, 

If  T  N  debt.    A.  won  %oL  at  one  meeting,  of  B.  and  for  which 
B.  gave  fecurityj  and  then  they  appointed  another  meetings  and 
won  70/.  more  of  B,    The  queftion  was,  whether  this  was 

withm 


mthin  the  ftaCute.  The  court  was  divided,  which  the  plaintiflF 
perceiving,  dilconttnued  his  a&ion,  but  the  better  opinion  was, 
that  it  was  not  within  the  ftatute,  though  if  it  had  been  pleaded^ 
that  tbifeveral  meetings  were  purpofely  appointed  to  elude  thejiatutey 
it  might  be  otherwife.  2  Mod*  54.  Hill.  27  Car.  2.  C.  B.  Hill  v. 
Phea^t. 

2«  jl.wim  looL  ofB-  at  play,  and  A.  owing  Q  100/.  brings  C. 
to  B,  who  owned  the  debt,  and  B.  gave  C.  a  bond  for  the  100/.  G 
JM/  being  privy  to  the  matter,  accepted  the  bond,  and  afterwards 
put  it  in  fuit.  The  obligor  pleaded  the  ftatute,  but  the  plaintiff 
difclofing  the  whole  matter,  the  court  were  of  opinion  upon 
demurrer,  that  it  was  not  a  cafe  within  the  ftatute ;  and  gave 
judgment  for  the  plaintiff.  2  Mod.  279.  Mich.  29  Car.  2.  Cf.  B. 
Anon. 

3.  In  debt  upon  articles  for  100/.  won  at  a  horfe  race  defendant  Vent,  z  $3. 
pleaded  the  covenants^  by  which  it  was  farther  agreed,  that  the  s.c.  by 
plaintiff  at  tKe  requeft  of  the  defendant,  would  ruri  his  horfe  again,  Hedgcbor- 
at  another  day  and  place  for  200/.  more^  and  then  pleads  the  ftatute ;  row  v. 
Ac  plaintiff  replied^  that  the  defendant  did  not  make  fuch  requeft.  Roflcnden. 
But  upon  demurrer,  the  defendant  had  judgment.     For  .though  i^contr^ 
the  ftatute  allows  the  loling  of  100/.  yet  in  this  cafe  the  100/.  \sintirey 
was  not  loft    [before]  a  fecurity  given  to  run  for  more.     And  though  the 
though   there  was  but  100/.  adhially  loft,  yet  the  contract  being  X/^7  t^ 
[originally]  made  for  more^  it  was  void  for  the  whole  ab  initio,  no  pan  of 
and  can't  be  made  good  by  the  fubfequent  event.    2  Lev.  94.  •  p^* '"oney 
Mich.  25  Car.  2.  B,  R-  Edgebury  v.  Rofendale.  , .  abie'T' 

Salk.  175.  cites  Rcftington's  cafe.— —The  cafe  of  Edgebury  v.  Rofmdale,  cited  5  Mod.  352.  m 
the  cafe  of  Sunhope  v.  Smith,  is  dated  to  have  been  upon  articles  of  agreement,  concerning  a 
horfe  m^tdii  wherein  the  defendant  agreed  to  rir»/o«rAea«,  at  fcv oral  days  for  ^oi  I'ucb  beat,  and 
this  was  held  by  my  Lord  HalCf  to  be  but  on*  affnemcnt,  though  to  be  run  at  jtvcral  ttmet^  and  the 
defendant  in  that  cafe  had  judgment. 

4.  Indebitatus  aJL  lies  not  for  ♦  money  at  play,  but  there  ought  S.  P. 

to  be  a  fpecial  declaration ;  it  was  faid  by  two  of  the  judges,  that  J|^""j^  ^ 

rrradveniure,  by  fpecial  pleading,  a  good  replication  may  be  made,  confidera. 
utw.  180.  Whitgrave  v.  Chancy.  tion;  it 

being  but 
txent^ry,  per  Holt  Ch.  J.  5  Mod.  14.  in  cafe  of  Walker  v  Walker.— -i  Salk.  23.  Hard's  cafe— — 
S.?.  6  Mod.  129.  Pafch.  3  Annx  B.  R.  Smith  v.  AikrY)  notwithftanding  the  faid  cafe  of 
Ecclefton  v.  Lewin.  For  per  Holt  Ch.|J.  There  is  no  wuy  in  the  world  to  recover  movey  won 
at  play,  but  by  fpecial  alTumpfit.  And  the  a6lion  fhould  be  brought  upon  tl^  agreement  of  the 
parties.  'Tis  true,  when  two  agree  to  play  for  fo  much  money,  that  is  an  a^ual  promife;  but 
if  either  win  there  is  no  debt  arifes  ;  for  mtbin^  but  a  meritorimis  valuable  confideration  can  rmfe  a 
debt,  ibid.  129.  12  Mod.  81.  S.  P.    But  for  monty  jlukedon  a  wager,  it  lies  ;  for  being  in  a  third 

perfon's  hands,  the  wining  the  wager  f  determines  the  property.— •  2  Show.  82.  contra • 

V.  Sterne.  3  Lev.  118.  contra.  Eggleton  v.  Lewin. «— 2  Vent.  157.  contra.  Sherbom  v. 
Colbatch.  A  general  indebitatus  will  not  lie  on  a  wager,  or  money  nvc^  at  pi. a ;  but  it  mail  he 
laid  by  way  of  mutual  promifes  fpecially,  and  fo  a  judgment  was  rcverfed.  But  the  chief 
reafon  was,  becaafe  the  court  would  not  countenance  g.iming,  by  giving  fo  eafy  a  remedy  ;  and 
though  the  precedent  of  Ecleton  v.  Lewin  was  fhewn,  in  which  judgment  was  affirmed 
ia  Cam.  Scacc  yet  it  would  npt  prevail.  Garth.  338,  Jackfon  v.  Colegrave.  An  exp>,f  p/omij'e 
will  fapport  anaAion.  Per  Parker  Ch.  J.  xo  Mod.  3x1.  Pafch.  z  Geo.  B.R.  4«r    ${   1 

5.  In  an  a£Hon  upon  a  note  for  money  won  at  plav,  defendant 
pleaded  the  ftatute,  a{id  fet  forth,    that  at  one  fitting  he  loji  85/.  to  , 
the  plaintiff^  and  ^oL  more  to  TV.   But  upon  demurrer,  judgment 

W4S 


S  0wxdii^ 


6%  Ai  if  A-  kfes  95/.  u  B»  and  £.  rtfif/mi  U  pJay  any  Imgir  wi^ 
htm,  j/.  lofes  loL  to  d  at  the  {ame  fitting,  yet  this  fhall  not  defeat 


wai  i^Tenr  for  thf  jdauitiS';.  for  tho  flotute  intaod^  »  rtcM^ 
where  more  than  lOoL  is  loft  to  one  perfon,«ai}dat  one  fitting;  Imi^  if 
it  be  loft  to  feveral,  it  \%  not  widuA  tiie  auft*  5  Mod.  351.  Trin»  S 
W.  J.  B*  R.  Staidiope  t.  Smtdi* 

This  fecond        '       -    .  -  .     .  ^  ^ 

lofingybeing 

purpose  to  K  of  the  money  which  he  lawfully  won. '  5  Mod.  ^z,  in  qife  of 
avoid  the     Stanhope  V.  Smith. 

lirft  debt 

of  the  95/.  B.  mdyffi  wt  the  fraud  f^gclally  andfo  atfiiid  k.  it  Mod.  %fi.  in  cafe  of  Walker  ▼• 
Walker.—— Ihit  Trillin  a8  Car.  a.  B.  R.  where  A.  had  loftto  B.  at  one  fort  of  s^rae  90/.  and  to»C 
at  aflother  fort  of  game  ^.  and  to  D.  at  anottier  fort  of  game  SoL  and  in  an  a^iton  of  debt  oa 
bond  brought  [for  one  of  the  fams,]  defendant  pleaded  the  ftatute,  and  that  he  loft  the  fever^l 
fomsy  as  abovet  at  the  fame  time  it  was  demurred  to,  becaufe  it  did  not  afpgar,  that  the  fiveral 
wimurt  were  parties  togetbetf  or  in  tnififv  om  amtier^  and  that  the  datote  only  veids  debli  wof^ 
where  they  are  parties  or  trofted  for  each  other,  and  not  to  different  gamefters.  But  it  w^ 
adjudged  for  tl»  defeadaoti  the  ftatute  being  to  be  estteaded  againU  pisjr*  %  Kcb.  67<i.  Httdfpn  t. 
Malim* 


(D)  Cafes  in  Ei^iuty< 


i.   A   Bill  was  exhibited  to  be  nEivtd  againft  a  bond  vMicfor 
•^^  money  won  at  £u^  die  defendant  vrotild  have  been  difi&illed» 


5.  P.  Toth. 
Si.«ites  44 
Eliz  HuSb 

bard\.  Ld.   but  ordered'  to  anfwer  it    Toth.  8x,  cites  %%  May,  38  Etiz^ 
Coinpton.     Cromer  v.  Cbampnej. 

2.  A  perpetual  injundflon  ¥ras  granted  to  an  a£Hon  at  law  for 
40/.  unduety  won  at  dice,  10  Car.  i.  fo.  609.  Chan.  R.  88« 
Blackwell  v.  Redman. 

3.  The  bill  being  to  dlfeover  what  money  the  defendaat  wm  at 
Jicoj  or  play,  of  the  pbfntiffi  demurrer  over-ruled,  and  an 
injunSlion  to  ftay  fuit  upoh  a  bond  entered  into  for  [the]  money, 
Toth.  84.  cites  11  Car.  Sucklyn  v.  MorIe|r. 

4.  A  bill  to  be  relieved  upon  articles  ^  agreement^  but  (becaule 
the  barg^n  was  at  dice)  would  not  decree  it  Toth.  86.  cites 
Mich.  14.  Car.  Delabarr  v.  Cox. 

a^em.  7q»       5*  A.  won  a  great  fum  of  money  of  B.  which  A.  carried  away 
^6M^'i?'    ^^^  ^^^^  ^^  ^^^  befides,  another  great  fum,  which  B.  re-took  by 

fendant  *'  fi^^'  ^^^  A. A.  brought  aflion  at  law,  for  taking;  from  him 

finding        forcibly  this  bag  of  guineas. B.  exhibited  his  bill,  and  Ld.  Chan, 

^e  court      granted  injunStion^  *till  the  hearing  caufc.    Mich.  1687.  VcrUf 
S'him  489-  Firebrace  v.  Bret, 

(propounded  with  the  plaintiff. 

6.  In  an  ji£Uon  brought  on  an  exorbitant  wager,  in  B.  R.  in 
Ld.  Ch.  J.  Hale's  time,  his  lordihip  declared  he  would  givi  th^ 
drfiendant  leave  to  imparlefrom  time  to  time^  cited  per  Ld*  JefFeries* 
Trin.  1688.  2  Vern.  70.  as  the  cafe  of  Sir  Cecil  Biibpp  v.  Sir  John 
Staples. 

7.  One  apprentice  wins  5oil  at  cards  of  another  a(^rentice,  and 
gets  a  bond  for  the  money f  but  decreed  to  be  delivered  up.  '^rin« 
x693«  2  Vera.  291.  WoodroiFev.  Faridiama 

(A)  Caul. 


(A)  CBaol. 


1.  nEHz.  "t^Irefls  kno  prlfcneri  tit  tammn  gmok  art  ta  hi 
tap.$.f.  37.     '—^  relieved  hy  raits  made  at  the  quarter  f,JJit!nt. 

2.  it  is  iiuiJtnttaa  court  to  have  a  gaol,  as  a  court  ofpy-powdcrs 
to  a  bat,  tnd  a  gaol  h  not  in  a  place  certain,  but  goes  with  the 
peribn  of  the  gaoler.  Cro.  E.  168.  Smith  v.  Hellier. 

3.  3.  Vaf.  l.f.  10.  Direi}Sy  hew  charges^  in  fending  offendert  if 
ggaifiallh  defrayed. 

4.  Every  county  has  iwa  flirts  of  gaols,  viz.  one  for  debtors, 
whicit  the  Uiefiff  may  appoint  in  any  houfc  where  he  will ;  and  the 
other  gaol,  for  breakers  c^  the  peace,  and  mattefs  of  the  crown, 
wbichis  Ihc  county  gaol.     Lat.  16.  Anon. 

5.  The  Owners  of  the  gnehoufe  prifon  have  no  charter  to  fue  a 
emwifpen  »f  giol  delheryy  and  it  is  hard  to  maintain  a  right  tO  a 
gaol,  without  fuch  a  liberty,  and  there  is  an  a£t  of  parliament,  that 
aH  felons  fliould  be  committed  to  the  county  gaolj  and  the  meaning 
of  it  is,  if  ther<£  be  not  a  firanchlfe  and  power  to  fu^  for  gaot 
delivery,  and  fiich  fult  mufl  be  made  in  Chancery,  per  Halt,  rair* 
31.  Trio.  I  Annz.  6.  R.  Anon. 


(B)    Belong  to  whom. 

I.       14.  E.  i.r~yJOLS  which  were  want  to  be  in  the  ftieriff's  J^^^^*, 

Stat.j>tef.  10.  ^-^  eu^odjy  fhaU   he   again    rejtMned    to    their  "yn!a.T9 

bailiwich,  and  they  Jhall  put   in  fuch  keepers  H.  7.  "F- 

far  whom  they  wili  anftuer.  "J-  H™"^' 

a.      I J  R.  %■  cap,  15.  The  King's  cajHes  and  gaoh,  which  were      '    Jj"'.* 

WNtt  to  be  joined  ta  the  bodies  of  the  counties^  ""^  <"''  "^^  fevered^  6.— Upon 

firall  h*  rejoined  to  the  fame,  thi*  ft»'«ij. 

3.     19.  H.I.  cap.  10.  The  Jberiff"  of  every  county  Jhall  have  the  "e™that 

ietpimg  of  the  eommon  gaol  there,  except  futh  as  are  held  by  inheri-  p-anci  of 

lanee  or  fucceffion.     And  all  Utten  patent^  of  the  iteping  of  gaols  eudodies  of 

for  lit  tdandvoid;  bowbe it  neither  the  King's  K^l'-'^X 

BfcOt  U  be  in  the  tujlodj  afanyPerlff;  and  the  by  K.H.S, 

*ateii  ey,  E.  of  Dcvonmire,  and  John  Morgan,  •"■  »"«■■ 

Jorki  ckotcd.  *  ('^"'f'" 


sst 


divirfe  per., 
t  inifmuch  ai  the  cuIIinIt  oT  Ihem,  helnngciJ  Ln  the  office  of 
cer  to  the  king's  count,  null  anfiver  lur  ercapec,  and  ftuU  b« 
IS  not  the  bndy  m  ctHirt  u^n  fimcrrs  10  him  diteiftiKl,  lie.  it  it 
rj  oif  the  fiiid  gaolj,  for  whom  ho  will  nnfwer,  aecdrdlng  to  Iba 
■raul<lbeunr:eiro(iableror  himcodo,  if  mother  (hould  have  the 
%  Rif.  ]V  cittd  (j  tbe  lepoitet  as  ailjuJpiJ  bj  Uw  two  chief 


9t 


^aol* 


jufticeff  and  all  the  jaftices  of  England*  Biich.  39  &  40  Eliz.  the  cafe  of  Gaols.— i»S.  C  cited 
hf  Raymond  J.  who  iaid,  that  fo  the  gaols  of  bba-Hes  are  ituulem  #0  the  lo;d  of  the  liheny 
Eayni:42  7. 

The  affifes  had  ufoally  been  kept  in  York  caillcy  and  Q.  Eliz.  granted  the  cujtody  of  aU  perfms 
iaken  within  the  county  of  York,  and  to  be  in  prifon,  and  kept  in  prifonv  in  the  cafile'of  Jork  if  the 
patentee,  to  whom  the  laid  caftle  was  then  granted,  and  upon  diverfe  prifoners  being  taken  by 
the  iberiff,  it  was  demanded  of  the  Mailer  of  the  Rolls,  the  Cb.  J.  of  B.  R.  and  the  Chief  Baron, 
whether  the  patentee  (hould  have  the  cuftody  of  them  or  not ;  and  they  held  that  the  patentee 
(keeper  of  the  caftle)  had  nothing  to  da  with  them,  but  that  the  iberiff  ooght  to  have  the  cuftody 
of  all  perfons  taken  by  him,  by  virtue  of  any  commandment  or  writ,  ifliiing  Qut  of  any  court  of  re« 
cord  for  debt,  outlawry,  or  other  caufe  whatfoever  j  becaufe  it  is  his  office  to  apprehend  fuch  perfons, 
and  to  keep  them  at  1^  peril ;  for  he  is  the  immediate  ofticer  to  the  court  out  of  which  the  com- 
mandment iflues,  and  chargeable  to  the  party,  if  the  prifoner  is  fet  at  large.  And  it  being  farther 
demanded  of  them,  whether  if  the  common  gaot  of  the  coitnty  badheen  in  part  of  tbt  cafiUf  time  ota  of 
mud,  (Sfc,  the  keeper  or  patentee  of  the  caftle,  might  bar  the  (herifF  of  having  the  plice  * 
accuftoroed  for  the  common  gaol,  and  cuftody  of  the  prifoners.  As  to  this,  they  thought  it  was 
convenient  to  have  it  allowed  to  the  ftieriffs,  and  that  by  the  law.  it  ought  to  be  fo  obferved; 
and  upon  comparing  the  ftatutes  of  14  E,  3.  sjfi.  16,  and  i^,  H,  j.  cap,  lo.  they  held  as  above* 
I  And.  345,  346.  pi.  320.  The  (heriffof  York's  cafe. 

Serjeant  Hawlcins  fays,  it  feems.  that  fince  the  ftatute  of  14  E.  3.  caf,  10.  the  gnuit  of  the 
King  to  private  perfons  to  have  the  cuftody  of  prifoners  ctmmited  by  fujlicet  of  peace  is  void,  a 
Hawk.  PI.  C.  118.  cap.  z6.  f.  7.-^— None  can  claim  a  prifon  as  a  franchife,  unlefs  he  have  alfo 
a  gaol  delivery  of  felony ;  and  therefore,  where  the  Dean  and  Chapter  of  Weftminfter  have  no 
fuch  gaol  deliveiy,  ihey  ought  to  fend  a  calendar  of  their  prifoners  to  Newgate,  and  return 
habeas  corpus's  to  B.  R.  with  a  claim  of  their  franchife.  per  Holt.  Ch.  J.  i.  Salk.  343.  Trin.  1  Annaq 
B.R.  The  QuciK  v.  Taxi.our«-^7  Mod.  31.  Anon,  but  feems  to  be  S. C.  and  fays,  that  it  i^ 
hard  to  maintain  a  right  to  a  gaol,  without  fuch  a  liberty. 

*•  J  4*  11(3^12^3.  cap*  19.  /  3.  All  murderers  and  felons  Jball 
be  imprifoned  in  the  common  gaoly  and  the  Jheriffjhall  have  the  keeping 
of  the/aid  gaol, 

S.  4.  Saving  the  right  of  all  perfons  having  any  common  gaol  by 
inheritance  for  life  or  years, 

S.'y.  ffifere  any  county  gaol  of  England  or  Wales  isfituate  on 
lands  belonging  to  the  crown^  fuch  lands  fhall  not  be  aliened  from  tbt 
crown^  but  be  for  the  publick  Jervice  of  the  county, 
^^t^h^l        5. 9.  This  a£f  to  continue  ten  years^  and  to  the  end  of  next  fefjioni 
o^^.i,Lp.  f  parliament. 
19. 

(C)    Repaired,  at  whofe  Expence. 

I.  II  £^  12  ^.   iMpoivers  juftices  to  alter  and  enlarge  thi  countf 
3.  cap,  19.  /  I.  -*  gaolsy  and  raife  money  and  defray  the  charges. 

S,  2.  The  money  to  be  levied  by  dtftrefs^  ifrefufed. 

And  the  faid  juflices  are  authortfed  to  conftitute  a  receiver  or 
receivers  of  the  money  fo  affeffed^  taking  a  fecurity  for  their  being  ac» 
countable  :  and  if  the  faid  receivers^  conjlablesy  ^c.  Jhally  by  the  fpace 
of  four  daysy  nfufe  to  account^  the  faid  juflices  may  commit  them  *tiU 
they  do  account ;  aTui  the  receipt  of  the  receiver  jhaU  be  a  fufficient 
dijcharge  to  the  conftahlcy  l^c,  as  the  receipt  of  the  juflices  JhaU  be  . 
to  the  receiver.  And  the  juflices  are  impowered  to  contra^  with  any 
perfonfor  building  and  repairing  the  gaoL 

S,  5.  Provided  that  this  aSi  JhaU  not  charge  any  inhabitant  of  a 
liberty^  city^  or  town  corporate^  which  have  common  gaols  for  fehns^ 
and  commjffioners  of  affijcy  or  gaol  delivery^  for  trial  offelonsy  with 
an  afjejfment  for  tb(  county  gaol. 

S.  9*  Provided 


S.  8.  Provided  m  colldior  Jhall  enter  into  the  boufe  of  a  peer  or 
peirefs  to  diftrain  for  the  duties  aforefaid. 

S.  9*  This  aii  to  continue  ten  yearSj  and  to  the  end  of  the  next 
feJUJions  of  parliament* 


(D)    To    what  Places   Offenders  arc  to  be  com- 
mitted, and  where  kept, 

I.  5.  H.  4.  cap.  10.   J^ONE  to  he  imprifoned  by  jujiices  of  peace 

-^  ^  but  in  the  common  gaoL 
a.  ii  W  la^.  3.  cap.  19./  3.  All  murderers  and  felons  /hall 
he  imprifinod  in  the  faid  common  gaol^  and  the  Jheriff  JhaU  have  the 
keeping  of  the  faid  gaoL 


<l5aoler.  [ "  ] 

(A)  Who. 

I.  TpHE  courfe  of  all  corporations  is,  that  the  mayory   who  is 
^    the  judge,  is  the  gaoler  alfo;   fo  the  flierifFs  of  London 
have  a  court  in  tfie  Guild- hall,  and  are  officers  and  gaolers  to  it. 
Cro.  E.  168.  Hill.  23Eliz,  B-  R.  Smith  v.  Helliar. 


(  B)  His  Power  and  Duty. 

I.  4.  Ed.  3.  iO.f^A0LERS  Jhall  receive  felons  without  taking 

^^  anything, 
2.  Gaoler  cannot  detain  prifoner  for  his  diet^  and  fo  is  8  £•  4.  but  Gaoler  is  ia 
for  his  fees  he  may.    But  in  adion  of  debt  upon  contraS  for  his  *  "*y."fj* 
diet,  he  fliall  not  wage  his  lawy  becaufe  it  is  a  work  of  charity.  fiXu^f^Jah 
Roll.  R.  338.  Atldnfon  v.  Hobbs.  for  his  pri« 

fonersy  and 
tberefore  the  prifoaer  Ihall  not  ^ua^e  bis  lout  in  fuch  cafe.    9  Rep.  87.  in  Pinchon's  cafe.  ■ 

PL  C  68.  a^  ■  Holt  Ch.  J.  faid,  that  the  gaoler  is  not  bound  to  find  his  prifooer  with  meaC 

afiddrinki  and  denied  9  Rep.  88.  Pinchon's  cafe,  and  he  cited  PLC  68.  a.    See  12  Mod. 
683.  And  he  (aid,  that  while  the  prifoner  is  in  his  charge,  the  g^ioler  ctmnot  take  any  fecuntf 

fit  kit  vighioli  from  the  prifoner  himfelf ;  for  that  a  bond  from  him  in  that  cafe  wonid  be,  ip^. 
fado^  votdy  and  therefore  itoce  he  is  difabled  to  take  other  fecurity  from  him  than  only  a  promife^ 
it  were  hard  to  allow  the  prifoner  to  clear  himfelf  by  bis  oath;  and  that  it  is  for  the  prifoner's 
benefit  ooc  to  be  pnt  npoa  it|   for  the  gaoler  muft  make  out  his  charge,  and  not  put  the 
priiboer  cobisoat^    Ibid, 

3.  Prifoner 


3.  ,Prl(pncr  was  delivered  por  Cur.  without  paying  fijr  ,|iis 
dietj  bccaufe  his  imprifomrunt  vizs  .not  lawfuL  ^RoJlp  11.  339. 
Qiiver's  cafe. 

4.  A  gaoler,  who  hzd  felons  in  his  cuftody,  findSng  ..that  the 
felons  were  breaking  off"  their  fetters  j  went  to  them  with  a  hatchet  | 
and  they  aflaulted,  and  beat  him ;  the  gaoler  killed  two  of  them 
with  the  hatchet.  Refolved  by  all  the  council  that  it  was  well 
done.    Jenk,  ag.  pi.  42. 

5.  Twifden  J.  cited  my  Lord  Hob.  that  a  gaoler  could  not 
take  a  bond  of  his  prifoner  for  a  juft  debt  \  but  Hale  faid,  that 
feems  bard, .  be(:au(e.  he  takes  it  in  anodier  capacity ;  but  he  cannot 
take  a  bond  f orchis  fees;, heca^k  it  would  give  him  xipportu^ity  tf> 
pctprt    Vejit.  237.  Mofedeil  v.  Middltton.  Obiter. 

6.  2^jGr^0..2.22.:§.  3.  Gaolers  n^  permit. prifoner s  to  findAr 
visuals  from^^iviat  place  they  fleafey  ana  to  have  fueh  ieddmgf^^^* 
as  they  Jhall  think  fit. 

§.  4.  None  hut  lawful  fees  to  he  taken  of  prifoner s  till  further 
fettlement* 

Tables  to  be  made  ofthefees^  and  of  gifts  for  prifoner s^  and  to 
be  bung  up  in  every  gaoL 

§.  5.  Courts  at  Weflminflery  every  Mich,  term^  jhall  enquire  afier 
the  fees  and  orders^  and  at  ajftfes  Jhall  give  fuch  inquifition  in  charge 
to  the  grand  jury. 

§.  6.  Judges  may  bear  petitions  in  afummary  way. 


[  12  ]      ^C)  ^PHpIflxaWc  for  Efcapcs  of  FcJons,   &c. 

The  reafon  X.  T:F .  nbils  brMtta  goali  b  tbat  the-  prifoners  .ef9ipe,.  the  gaoler 
isjbccauTe  1  jg  liable;  but  itis jptbcJiwiire.^oiF  enemies.  Vent  249.  m  the 
Sfl'^^   cafe  of  Morfe  V.  Slue.  ^^  ^ 

bit  remedy  over,  but  not  in  the  Uft  cafe.  Ore.  £•  8x5.  in  cafe  of  Southcot  v.  Bcanet.  Cit^ 

3j  H.  6.  i< 


b* 


2.  If  a  perfbn,  conviSled  df  a  mifdemeancrj  .efcapes  and  h 
retaken  before  the  gaoler  is  indi£fed  for  it,  he  fhall  not  be  troubled 
&)rthe  deape.  *r2  Mod-aaj.  Tlje^KingVAFell. 

3*  Q^ojer  de  facio  is  punifhable  for  fu(Fcring  an  efcape»  % 
Hawk/ PL'  C.  cap.- 1 9.'  f.  V23.  ^ 

4.'  If  a  prifoner'  be  -acquitted^  uxiA.deUuned  finlytfor  bisfees^iiit 

Mdll  not  be  erimimd  to  fuiFer  him  (to^efcape,  though-  tbe  ji^in<Uit 

were  that  he  be  difcharged  paying  Usufees;  .fo.ibat.^t|lI  Jlhey.^bc 

^•paid»4he  fyft.^imprijbninent  <;Qntin^.ed  lawful, as  before;   fpr  as 

-CDucli  ast  he  isdebained  not  as  a  criminal,  but  Qply^jis.a.  .debjor  $ 

^  yet,  -if  a  perfon,  convUfed-of  a  erimey^  be  aofidenpud  to  imprtfimmat 

*,  tor,  a  certain,  timey^and  am  (ill  h .poy  his  feesj  apd  he  ^^/  after 

.fueb  time  is .  elapftd  vUHtbQut  paying,  themy  jpejl^s  .iuf:^ 

fnay  be  crifx^inal  -,  for  dial  it  was  part  of  •  the.  puniflunent .  tbatVtoe 

imprifonment  be  continued  till -the  fees  be  p^id;  but  it  feems,  that 

^this  is  to  be  intended,  where  the  fees  are  due  to  others^  as  well  as 

4  to 


to  thegndiri  for  <ytherwiie&e  -gadeni^m  \e  only  fufferer  by^tfae 
tfc^fftj  and  itwill'be  hard  to  ^punifli  Ucn^for  fuffi;ring  an  injury  to 
Mmfelf  cmly  in  the  fion  payment  ftf  -a^eht  in  his  power  to  releafe. 
il  Hawk.  PI.  C.  '129.  S.  4. 


(C.  2.)  Puniihablc  for* other  Offences  than      ^^.%^. 

Efc^pCS.  ofaureisky 

14  Bdn^  3.  ^r.  X.  c.  10.*^-^  /«  r«»*^//  prifofurs  to  appeal^  Jhall.be 

^untjhed. 
1.  Gaoler  for  life  commhs  afirfeiture^^  in  reveffion  -ih^l  have 
the  naming  another  in  his  room.    2  Lev.  71.  the  King  v.  Lady 
Broughton. 

3.    3  Gei.  !•  1 5./ 10.  JKuftsh(m)(gadirs  Jball  hepunijbtd  fir 
huyingyJilBngyOr  farming thiir  offices. 

.4.  Gaolers  are  not  only  punifhable  by  attachment,  as  all  other 

'Officers  are  by  the  couns*to  which  tk^n^ie  immediately' bdong, 

forainy'erOfs  mtibehavioiir  on  their  taiecs,  or  "contempts  of  the 

rules  of  liich  courts,  but  they  su'e  alfo^punifldiUer^tf.Tfy'^^^r'rMrr/x 

'for  di/oiifing  fvrifs'of'bzht^s  corpus  tiwaried  iy  iuch  comris^  and 

'ndtbrioging  up  the^prifoner,  nu  the  day  prefexea  by  fiieh  writs* 

aHawk.  PLC.  151.S.31. 

5.  -2  Geo.  2.eop.a2.Jl-i6.  tnfii^s  -a  penalty  if' ^oL  on  gaJer 
for  not  perndtting prijiners^  to  ftndfor  vi&uds  frvm^v^mt^flace  thty 
plipfe^  9r  to  bmu  fucb  hedJ&ng^  <^r.  at  rt/f  think  ft. 


(D)      *    AlbwamCeS.  •SwFees, 

'^      ^  (B)pl.  I. 

I.  X17HERE  a  gioler  brings  aprlfonerinto*B.1i.  by  reafon^a  writ 
^^    of  errwTy  or  to  reverfe  outlawry j  he  ihall  have  for  his  labour 
by  difcretion  df  the  court,  which  is  out  of  the  cafe  of  the  ftntute* 
Br.  Fees,  pi  6.  cites  21  H.  7.  16. 

'2  Andif  ilhtriS  takes  of  tf^eprtfonor  his  tbitbs^  or  money  mt  of 
his  purjef  in  Jpite  tf  his  teethy  it  is  out  of  the  cafe  of  the  ftatute^  [   I3  1 
Vcade  trefpaJsBes.    Br.  Fees,  pi.  6.  cites  21  H.  7.  16. 

3.  On  a  hab.  corp.  the' gaoler  irbound  to  bring  the  body^  diough  Apder 
he  has  not  his  charges  tendered  him ;  but  he  may  move  the  courty  *^»own 
and  they  will  vule  2iat  be  fhalljiave  bis  charges. 6xtL    2  ^ow.  broogtacafi 
'172.  Mich.  33*  Car.  2.*  BirR.*the'Kiag  v.  Qreoiway.  s  prifonef 

UpOQA 

kftMf  emfmt,  and  the  prifoner  refiifing  in  court  to  refy  thegaokr,  he  wai  remanded  by  rule  of 
coaft.CQfflb.  36.  Mich,  a  J«c.  a.  B.  R.  anon^  Gaoler  may  detain  a  prifoner  after  a  M. 

^pb?dkeAt4  -CO  liim  for  his  feis,bat  tot  'for  eimmhtr  rent,  AcCumb,  109..  P^ch.  x  W.  fc  M. 
R.  Che  Warden  of  the  Fleet's  Cafe.        ■■      The  pbititiiTcaufed  th^  defa^idant  to  be  kr^u^ioi  ef 
'  fy  Mte/  rmyn^ffm-  Sti^df  and  oowt be  fMlf r  tnov«d'«to*be«  allowed  his  tbar^ts  for  bringing 
;liimnp;  tNirthe  eodrt  laid  hd  ihoiddbave,'^Breed>Mritb  «he  plainaff.  befcre-be  brought  him. 
*  Holt  bid  him  to  take  bis  aAion  againft  ibe  plaiatiff  for.  hil  obliges. «  Cvoib.  z%^.  MUh.  5  W. 
MA,  B.  R.  Grammar  y.  Thompfon. 

4.  8  and 


13  ^at^elkinti^ 

4*  8  and  9  W.  3.  cap.  a6.  /  14.  Na  prif9nir  JhaU  hi  compiUalU 
to  pay  rent  for  any  chambfr  in  qny  prifonyfor  any  longer  time  than  he 
Jball  be  in  poffejfion  thereof^  nor  fg  pay  above  2  J.  W.  a  week  far  fuch 
chamber^  and  the  marfialy  vjarden  or  other  keeper  demanding  or  taking 
more  Jball  forfeit  20/. 


(E)     Securities  taken  by  him. .   What  may  be. 

i.  8  and  9  W.  3.  26./  5.  This  afl  Jhall  not  extend  to  make 
voidfuch  -fecurities  as  prifoher  JhaU  give  for  their  lodgings  within 
the  rides  ofthefaidprifons^fo  that  fuch  fecurity  be  not  taken  for 
the  enlargement  of  a  prifoner  out  of  or  beyond  the  rules. 


(F)     Pleadings. 

,  1.  f  N  debt  againjl  a  jeaoler,  hit  JhaU  not  Jhew  how  he  was  gaoler  i^ 
f-  for  it  lies  againft  a  gaoler  in  poffeffton  there.     Br.  Count,  pi. 
82.  cites  1 1  H.  4*  72. 
cf^'iAb!^'       ^*     ^  and^W.  3.  cap:*  27./  6.  Ena£U  that  no  retaking  on 
\x^t\Ti\<l\^^  frijh purfuit  fnallbe  given  in  evidence  on  the  trial  of  an  iffue  in  any 
gate's  Abr.    aHion  of  efcape  againjl  the  marjhal  or  warden^  or  any  other  keeper 
and  Kebhes  of  any  Other  prifon^  unlefs  the  fame  be  fpeciaUy  pleaded  \  nor  JhaU  any 
itV*6."^^*  J^^^W/'"'^  ^^.  I'^ceivedy  unlefs  oath  be  made  in  writing  by  the  marjhalj 
Cff.  and  jiled'i  that  the  pnjoner  did,  without  his  confenty  privity  or 
knowledge^  make  fuch  efcape  \  and  if  fuch  affidavit  JhaU  appear  to  be 
falfcy  and  the  marjhaly  ^c.  be  convicted  thereof  fuch  marjhal-^  i^c. 
JhaU  forfeit  500/. 

S,  17.  Any  perfany  fmd  for  putting  in  execution  any  power  given 
by  this  a£ly  may  plead  the  general  iffue  y  and  if  the  plaintijfs  be  non^ 
.  fuity  i^Cr  fuch  dejendanf  JhaU  have  double  cojls. 


^>   . 


•     .  •  < 


(A)^  Antiquity  thereof^   and  of  what  regard  in 

Law. 

V  ft 

I.  T.  A  ND    in  gavelkind  is  held  in  focagCy  and  not  in  chivalry, 
^  and  this  land  is  partible  between  the  males,  and  not  the  land 
which  is  held  in  chivalry,  &c.     Br.  Cuftoms,  pi.  57.  cites  9  H.  3. 
and  Fitzh.  Prefcription,  63. 

2.  The 
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2.  The  ciiftsfm  ofdevijing  is  a  mcer  collateral  cujl^m^  and  no  part 
of  the  cuftom  of  gavelkind ;  per  three  juftices,  but  Windham  J. 
contra.  Lev.  791  8o.  Mich.  14  Car.  2.  B.  R.  Wifcman  v. 
Cotton. 

3.  All  the  lands  in  England  before  the  conquejly  and  for  fome  Wms'sRepV 
time  after  (contrary  to  Coke's  opinion)  were  generally  gavelkind;  j^Q^g'  » 
but  foon  after  the  conqueft,  for  the  better  ftrength  and  fupport  of  $.  c.  and  P- 
the  crown,  knight  fervice  tenure  was  introduced,  and  the  courfe  —Pig.  of 
of  defcent  altered;  per  Holt  Gh.  J.  6  Mod.  120.  in  cafe  of  ^^^^'^'^ 
Clement  v.  Scudamore.—— cites  Lamb.  Sax.  Law.  167.  Seld.  Hale  is  of  ' 
Eadmer.  opinion, 

that  /.// 
Kmrfohns  time  the  hereditary  fuccefllon  to  the  eldeft  fon,  was  not  fettled.  But  this  muft  be 
underftood  oijocage  land ;  for  from  the  conqueror's  time,  the  fcodal  tenures  of  knight's  fcrvice 
>^-ere  introduced,  and  there  tlie  eldeft  fon  inherited ;  and  this  held  till  the  flatute  de  don  is, 
'When  the  lords  and  great  men  being  fond  of  perpetuating  their  names,  and  handing  dowu  their 
ofbtes  to  cbcir  families,  by  that  ibuute,  created  thdfe  e&ites  tail.    Pig^  of  Recuv.  4.  5* 

4.  The  law    takes  notice  of  borough-englifh    and    gavelkind 
cttfloms.  6  Mod.  121.  in  cafe  of  Clement  v.  Scudamore. 


(B)     Defcent.     How. 

!•  U  ENT  or  common  out  of  land  in  gavelkind^  burgh-englifli,  l*^*'^^* 

*^  or  die  like,  which  has  continued  from  ancient  time,  fhall  p|  g^^cTtes 
be  of  the  nature  of  the  land^  as  feme  to  be  endowed  of  the  moiety,  14  H.  8. 7. 
&c.    Contra  of  rent  neviAy  granted.     Br.  Guftoms,  pi.  58.  cites  4  E. 

3-  351- 

2.  In  gavelkind,  burgh-englifh  or  the  like,  a  man  may  have  S.C.  atcd 

fermtdonfortbeyoungefloftbeland  tailed  i  for  though  the  tail  be  thc^cafcof 
by  ftatute^  yet  diis  &all  not  change  the  nature  of  the  land ;  but  it  Taniftry.— . 
mall  go  to  all  die  fons  in  the  one  cafe,  and  to  the  youngeft  in  |"^^'J5^  ?* 
the  o£er  cafe.     Br.  Cuftoms,  pi.  62.  citesi  11  £.3.  and  Fitzh.  Age,  Si. and 
Formedon,  30.  and  Fitzh.  Garanty  94.  2  EUz.  x76« 

3.  ^ttod  ei  deforceat  was  brought  by  two  men  as  heirs  in  tail  m  **• 
gavelkind,  and  awarded  good.  •  And  fo  note,  t4iat  notwithftanding 
die  tail  be  by  ftatute,  yet  the  inheritance  of  the  land  Jhall  go  to  all 
the  fins  according  to  the  cujlom  of  the  land.    Br.  Taile  &  Dones,  &c. 
pi.  o.  cites  46  E.  3.  21.  and  Fitzh.  Formedon  30.  11  E.  3. 

4.  Wher^  there  is  lord  mefne  and  tenant  in  gavelkind,  the  rent  Br.  Rents, 
end  fervices  of  the  mefne  mall   not  be  intended  of  the  nature  ai  H.  a!?!* 
of  the  land,    if  it  be  not  fpecially   ihewn;   quod  nota.  M.  3 

£.  3.  as  it  was  faid  there.    Br.  Cuftoms,  pi.  24.  cites  21  H.  6. 
10,  II. 

5.  At  the  common  law,  if  a  man  had  made  a  leafe  for  years  oJF 
two  acres  of  land,  the  one  in  borough-englifh,  and  the  other  in 
gavelkind,  rendering  renty  and  he  had  iftue  two  fons,  and  died ;  in 
this  cafe  die  rent  (hould  be  apportioned  \  becaufe  the  rent  defcendcd 
to  them  by  courfc  of  law.  Arg.  D.  4.  b.  5.  pi.  5.  Mich.  25  H. 
S.  Anon. 

Vol.  XIV.  C-  6.  If 


i4t  €$atteHitnO« 

S.C.  cited        6.  If  I  give  land  in  gavelkind  or  borough-cngliflx  to  J.  S.  fit 

?>e^cafe'o?  ^^fiy  remainder  to  the  right  heirs  of  W.  R.  the  true  heirs  fliall  take 

Taniftry—  it.     For  this  IS  out  of  the  cafe  of  cuftom,  and  fo  muft  run  to  the* 

B^  if  I  give  heir  at  common  law.  Hob.'^i.  cites  37  and  38  H.  8.  Br,  Defccnts, 

^n  59.  &  Done  42.     ' 

y,  S.  and  tU  heirs  male  of  bis  hiiy^  and  he  has  ilfuc  four  fons ;  all  the  fons  Ihall  inherit,  x  Rep> 
T02.  b.  103.  a.  cites  this  Jiverfity  uken  by  Ld.  Broek.  Br.  Done»  pi.  41.  37  H.  6.  between  a 
Claim  by  defceat  and  by  purchafe. 

7.  If  A.  be  feifed  of  lands  in  foii  fee,  and  gavelkind^  and  grants 

a  rent-charge  out  of  them  to  B,  in  fee^  and  B.  dies,  having  ifllie 

three  fons,  Uie  eldeft  fon  {hall  have  all  the  rent  Adjudged.  Noy.  15. 

Randall  v.  Roberts. 

r    J  -   1       8.  A  rent  charge  was  ^ranted  out  of  gavelkind  lands  to  A.  and 

L     8    s.  ^^'^  heirs\  and  it  was  held  by  Hale,  Rainsford,  and  Wild,  that  the 

c.  by  name  ^^^^  Ought  to  defcend  to  all  the  brothers,  according  to  the  defcent 

of  Randall    of  the  land ;  becaufe  the  rent  is  part  of  the  profits  of  the  land,  and 

v.Writtie     iflues  out  of  it;  and  they  gave  judgment  accordingly.   Mich.  25 

by  Twif-      ^^'  ^-  ^*  ^*  Mod.  96.  Randall  v.  Jenkins. 

den,  to  have  been  adjudged.  Mod.  1x2.  pi.  7.  Anon.-.— Br.  Rents,  pi.  13.  cite^  za  AIT.  78.  acc« 
S.  P.  Jeok.  193.  pi.  100.  and  005.  pi.  3a.  cites  26  U.  8.3. 

9.  In  cafe  of  gavelkind^  if  a  man  has  three  fons^  and  purchafes 
land  in  gavelkin<i,  and  ^tyoungeji  fon  dies  in  the  life  of  the  father^ 
and  leaves  iffue  a  daughter^  there  is  no  doubt  but  the  daughter  fliall 
inherit)  perHoIt,  Ch.  J.  in  delivering  the  opinion  of  the  court.  6  Mod* 
I2I,  Hill.  2  Anns,  B.  R.  in  cafe  o7  Clement  v.  Scudamorc. 
.  10,  But  if  the  purch^fe  ha4  been  ta  himfelf  and  the  heirs  male 
efhis  hody^  the  daughter  had  been  excluded  per  fprmam  doni ;  but 
tiie  cuftom  making  it  defcendible  to  the  heir  male,  makes  room 
for  his  reprefentative.  Per  Holt,  Ch.  J.  6  Mod.  121.  Hill.  2  Ann9S« 
B.  R.  in. cafe  of  Clement  v.  Scudamore. 

J  I.  A  will  vras  made  of  gavelkind  lands  by  a  grandfather  in 
favour  of  hif  eldeft  grandfony  the  fathers  of  each  being  dead  (they 
being  by  feveral  venters)  bvit  upon  proof  that  the  ttflator  aftor^ 
wards  cancelled  his  willy  the  grandfon  by  the  fecond  venter  recovered 
a  moiety.  8  Mod.  2o8«  Mich,  xo  Geo^  ^724*  Turner  v. 
Turner* 


(C)  Difpofcd  of.  How  ;  And  who  fball  take  by  the 

Limitation. 

twnf°^I  I.  'T^HE  cuftom  of  gavelkind  is,  that  an  infant  at  IS  years  of 

7K  cites*  ,            agemaymakefioffhient'y  bat  he  Cannot  declare  his  wiil*upon 

s.c— -  It,  that  his  feoffees  mall  make  fuch   eftate,  &c.   and  therefor* 

*^'''g'  fubpsena  does  not  lie  thereof;  per  Cur.  for  a  cuftom  fliall  be  taken 

t  OHg.  ftridlly ;  and  per  Jenney,  J.  leafi  and  releafe  is  not  warranted  by 

ieau}  but  this  ^ufl'om ',  and'  per  UygSLT^  xbo  ufe  of  land  npm  feoffinent  of 

§  trufb 


'ttraft  of  bttrgh'englifli  fliall  go  to  theyoungeft  Ton,  and  die  fame  inthelaft 
in  gavelkind.    Br.  Cuftoms,  pi.  50.  cites  ai  E.  4. 24.  5f '[jj";'  '""* 

year  b<^.olc  it  is  (truft.)  —  An  infant  p/*  15  ycart  old,  feifefiot  lands  in  f^avelkind  in  Kent 
^  il.f.eKfj  may  feU  bis  faid  land,  und  wukt  fcfsjfment  of  it  to  the  vendee.  Nota,  that  Hale,  ferjeanC 
faid|  thj£  this  was  the  cul^om  there,  Bendl.  33.  pi.  cz.  Hill.  a£.  6.  Anon.  ■  *  But  to  make 
feofJmenty  tuiihaa  a  fait  ofit^  is  not  goo4  by  the  faid  cudora.  Ibid.— ^cr  can  fuch  infant  make 
feoffment  of  any  fuch  land,  of  vohieb  be  has  a  rtverfion  only  Aefet^ing  on  a»  ejiatt  for  life.    IbiJ«  ^ 

Nor  of  hfuli  fmrehafed  hy  iimfcif  vntlAn  age  that*     Ibid. 

2.  Where  a  man  feifed  of  land  in  gavelkind  VMkc^feoffinent  to 
the  ufe  §f  hin^elf  and  bis  femt  in  tailj  the  nmainder  i9  his  right 
heirsy  this  remainder  fhall  go  as  the  cuftom  of  the  land  is ;  by 
the  beft  opinioa  of  the  court.  Br.  Cu{h)ms»  pi.  i.  cites  20 
H.8.4- 

3^  $0  of  rent  granted  9ttt  offtuh  land^  by  die  beft  opinion  of  the 
court;  but  Shelljr  contra  for  tne  prefcriptlon  of  gavelkind;  and  that 
the  land  in  gavelkind,  and  all  land  in  nature  of  gavelkind  is  held 
in  focage,  and  is  partable  between  males,  &c.  and  therefore  the 
prcfcription  ihaU  not  go  to  the  rent;  contra  by  two  other  juftices. 

4.  And  it  was  hdd  there,  that  if  a  man  gives  land  of  gavelkind  in 
tail,  tQ  Md  of  him  in  chivalry^  yet  it  (hall  be  departibU.    Ibid. 

5.  A,  feiied  of  gavelkind  in  fee,  devifed  it  t«  A.  and  At  hiswife^  Neis.  Abr. 
fir  term  rf  their  iivesy  the  remainder  proximo  haredi  mafiulo  de  ^.')4-  P^-  3 
^orptriius  fuit  legitime  procreato  in  perpetuum.  They  have  ijfue  adjt,V^H* 
thrtf finsyzod^  die.  This  point  was  argu,ed  two  feveral  terms  by  that  tho  * 
feveral,  but  no  judgment  or  opinion.  See  D«^  133.  b«  pi.  5,  •I'ic^ftfnn 
Mich.3&4P.&M.  *^°;;^,»<* 

vholc ;  but  no  fadi  judgment  is  there,  nor  did  the  coort  give  any  opinion.  But  this  feems  (aken 
<rom  Hughes's  Abr.  tit,  Gavelkintf, pl*  7*   '        '      '*  '^'  f  1 6  1 

6.  It  was  found  by  a  jury  of  the  county  pf  Kent,  that  gavelkind  Cro.  c.  5(^1, 
lands  were  not  devifable  by  cuJiom\  and  11^  all  the  cafes  produced  j^^^'^,^****^* 
of  devifes  of  fuch  lands  on  which  verdidls  had  been  found  for  fuch  broocs*  ^' 
devifeeSy  it  appeared  that  fuch  devifors  made  fioffhunts  to  the  ujf  of  See  (E) 
ihar  u/ills^  though  the  wills  took  no  notice  of  the  feoffment;  and  ^l*"""*^^* 
though  the  court  (hewed  their  diflike  of  the  verdidl,  by  reafon  of 
feveral  audiorities  cited,  yet  the  jury,  after  confideration  thereof,    . 
aflirmed  their  verdicl,    Fafch.  1659.  ^*  ^*  ^  ^^4*  ^53  ^^  ^55* 
Brown  v.  Brokes. 


(C.  2)  Forfeitures  of  Gavelkind  in  General. 

I.  'Tp  HE  cuftom  of  gavelkind  is,  that  if  the  father  be  attainted 
^  and  banged^  yet  the  Jin  JhaU  inherit ;  centra  clfewhere  if  he 
be  mt  put  to  execution  \  and  in  this  cafe  the  feme  Jhall  have  doner  \ 
antra  if  he  abjures^  or  be  outlawed  of  felony,  a:id  is  not  put  to 
execution  ;  for  cuftom  is  tzkcnjiri^fy.  ^x-  Cuftums,  pi.  54.  cites 
22  £•  3.  and  Fitzh.  Prcfcription,  40. 

C  a  (DJ  Dower, 


i6  €^adel&mo^ 


(D)  Dowtr,  and  Tenancy  by  the  Curtefy  of  Gavel- 
kind.  How.     And  how  forfeited. 

I.  17  £.  Cf^HE  klngJbaU  have  all  the  goods  of  felons  and  fugitives^ 
2.  l6.  ^    and  the  jear^  day^  andvjnjl  af  their  tands^  and  them 
the  iaxdJhaU  he  dtUvered  te  the  Iwd  rftbefee^  wf>9  may  alfoy  (if  hi 
plea/e)  c^mpeund  with  the  king  for  the  yeary  day^  and  waft. 

Here  ceftain  lands  in  Kent,  called  gavelkind,  are  excepted ',  where 

the  father  may  ge  to  the  how^  and  yet  the  fon  t9  the  plough ;  and  in, 

gavdktnd,  aU  the  heirs  male  Jhall  divide  the  inheritancej  and  h 

/hall  the  female  ;  tut  women  Jbail  not  make  partition  with  men.     Alfr 

a  W9man  Jhall  he  endowed  of  the  moiety^  and  ifjhe  commit  fornication 

in  her  widewbocdy  or  marry^  Jhe  Jhall  lofe  her  dower. 

Me.  tCo.  2.  Dower  of  gavelkind  land  is  of  a  moiety^  and  muft  be  fo  demand- 

gt.40S.Ono.  ^jj^  j^jjj  jj^  othcrwifc.     And  it  is  qiunndiumn  mariiata  remar^erit^ 

cJc^dft.  Lc-  62.  pL  83.  133.  pL  182.  HilL  30  £Uz.  C«  B.  Hunt  v. 

108.  pL  i|.   Gilborn. 

S.C^— Sar. 

)!•  pi.  i68.  fetcaa  to  De  S.  C— ^Cro.  £.  825.  S.  P.  Davis  v.  Selby. 

Co.  Lttt.  3.  Of  land  in  gavelkind,  Aefon  cannot  endow  his  wife  ex  affenfu 

55*>^s.P.  fatrisj  becaufe  there  is  a  poffibility  of  his  not  continuing  heir. 
Ecf.  38.* '   6  Rep,*  22.  a.  Arg.  in  Amb.  Gorge's  cafe. 

per  Cur.  obiter,' in  Ratcli£fe*s  cafe. 

4«  If  one  takes  a  wife  diat  is  feifed  of  gavelkind  lands,  and  Jhe 
£es  without  iffue  by  her  hu(band,  her  hufband  Ihall  be  tenant,  by 
the  curtefy  dhalfctthe  lands ^fo  long  as  he  Jhall  live  unsnarriedi 
but  if  he  marry  again,  he  (half  forfeit  his  eftate  in  the  land.  M. 
22  Car.  B.  R*  This  is  by  the  cuftom  of  Kent  \  hut  by  the  fame 
cuflom,  if  he  had  iffue  by  his  wife,  then  he  (hall  be  tenant  by  the 
curtefy  of  ail  the  lands  bis  wife  was  feifed  of;  and  although  he  do 
marry  again,  he  (hall  not  forfeit  his  eftate.  Mich.  22  Car.    Quzre 

tji^  1  whether  in  the  former  cafe  he  (hall  forfeit  his  tenancy  by  the 
'    ^  curtefy,  rf  he  do//V/  ifudhtinently^  as  the  wife  (hall  her  dower  by  a 
Iikccu(lom?  L.  P.  R.  627. 


(E)  Alteration  of  the  Cuftom;  In  what  Cafes  j 

And  How. 

^aL  13.     J.  >yi  H  E  cuftom  of  gavelkind  goes  with  the  land^  and  is  by 
Jh'j^M.^*  rf^«  of  the  land'y  for  though  lands  in  Kent  were  held  i» 

s.  p.  Anon.  y3f^7^^  in  gavelkind  at  the  beginning,  and  now  much  of  it  is  held 
and  the        ,';,  chivalryy  yet  the  ♦cuftom  of  it  remains  as  before  5  per  Mounta- 

•'aSc  to  U  g«e  Ch.  J,  Dal.  12.  in  pi.  21.  Tafch.  7E.  6.  Anon. 

Leia  mtafi/t     Ibid. 

2.  31  Hi 
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* 

A*    31  H.  8,3.  The  numor  ^c.  cfThtmas  Lord  CromweB^  ^d  My  Lord 
Mcrs  within  the  county  of  Kint^  being  gavelkind  land j  ft)all  hereafter  xYAW^'Ctixt 
defcend  as  lands  at  the  common  law.  fbiute,  a 

great  pan  of  Kent  is  made  dcfcendible  to  tlie  eldefl  fon,  according  to  t!ic  coarfe  of  the  common 
liw,  for  chat  by  the  means  of  ttvat  cnnom,  diversr  ancient  and  <);rrat  familiej,  afcer  a  fe^v  defceuis, 
came  to  very  little  ornocbiog.    Co.  Lit.  140.  b.  The  ftaiotcs  lor  dif^avcll.-ig,  do«rf  dtjiyoy 

the  f-nril<^»  of  the  tenurtf  as  the  power  of  devifing,  but  only  the  manner  of  the  defcent,  which  was 
the  only  thing  looked  opon  a$  a  grievance,  and  petitioned  ngamft.  Sid.  135*  &c.  Wifeman  v.  Gotten* 
— ^Aid  per  Wyndham  J.  if  the  parhament  had  intended  to  take  away  all  gaTelkind  cuftoms, 
they  would  have  nieatioaed  more  th:)n  only  the  partible-ticfs ;  and  Twifden  J.  acctirdcd,  and  tie 
denied  the  opinion  of  Lambert,  that  if  the  K.  purcbuji  g^xfdkmdf  tlLtt  it  iball  go  to  all  h:s  fons,  for 
Lambert  had  it  out  of  Plowden  247.  a.  from  Soutbcote's  opinion ;  and  he  from  35  H.  6. 18.  a.  And 
Mallet  and  Foiiler  of  the  iSme't>pJnion,  and  judgment  ace.  Raym.  76.  S.  C*  For  clfe,  inAead  of 
a  benefit  ivhich  the  a6%s  intended  them>the  owners  would  be  greatly  prejndiced  by  the  )ofs  oC  their 
fonner  privileges,  as  in  cafe  of  forfeiture  for  fela»y>  &c  Hard.  325.  Pafch.  15  Car.  a.  B.  R.  Cotton 
T.Wifeman. 

3-  If  land  in  gavelkind  defcend  to  the  K.  and  his  brother j  they  See  the 
fliail  each  of  them  take  a  moiety.    PL  C.  247.  per  Brown  J.  Trin.  ^^"^  P** 
4  Eliz.  in  cafe  of  Willion  v.  Barkley. 

4.  But  if  the  King  has  twofons^  anddies^  the  moiety  of  the  King 
{hall  not  defcend  to  his  two  fons>  but  the  eldcft  alone  {hall  have 
it  by  prere^tive^  for  the  quality  of  the  perfon  there  alters  the 
defcent;  but  not  the  eftate;  for  tne  eftate  is  as  it  was  before,  be 
it  fee  (imple,  or  fee  tail ;  ib  that  the  eftate  fhall  be  in  the  King, 
as  in  another.  Per  Br6^n  J.  PI,  C.  247*  in  cafe  of  Willion  v« 
Barkley. 

5.  A  difference  is  taken,  where  cuftom  runs  with  the  feigniory^  and  Gavelkind, 
where  with  the  tenancy ;  for  where  cuftom  runs  with  the  tenancy,  c[Jft^JJj|^ 
it  fhall  not  be  deftroyed  by  conveyance  according  to  the  courje  of  which  ftx 
the  ctmmm  law^  Dav.  36.  b.  Hill.  5  Jac.  B.  R.  in  the  cafe  of  ^'^  order 

T««:Ar^,  anddefccnt 

T*^*«T^-  of  inherit.. 

ancesy  can  be  altered  no  othenvife  thhn  by  parliament.  Jenk.  220.pl.  70; 

6.  As  \{  fine  be  levied  of  land  in  gavelkind;  for  though  it  be  •I>»i79- 
made  a  quaere  in  Dyer  72.  b.  whether  the  courfe  of  inheritance  be  ^non.*^' 
altered  and  made  defcendible  to  die  heir  at  common  law,  yet  it 

was  agreed  by  the  juftices  here,  that  the  cuftom  was  not  altered. 
Dav.  36.  b.  cafe  of  Taniftry.  ■  »And  cites  2  Eliz.  ♦  Ut  179.  b; 
that  it  was  fo  held  of  lands  m  borough-englifh* 


(F)  Declaration  and  Pleadings.      In  what  Cafes  it  [  18  ] 

muft  be  pleaded ;   And  How. 

I.  T  N  error  it  was  amed,  that  releafe  ofthi  anceftor  in  gavelkind 
^  is  a  bar  to  all  the  co-heirsy  but  the  warranty  is  no  bar  but 

to  tbeeldefi^  wb0  is  heir  at  common  laWn    Br.  Barre.  pi.  62.  cites  21 

E.  3. 21. 
2.  In  affife,  title  was  madij  in  as  much  as  all  the  hnds  wert 

iepar libit  bycufiom\  the  tenant  faidj  that  this  land  is  not  departibic| 

ior  the  tcrtcnants  Jiad  only  one  fon  time  ou(  Qf  piind^   & 


^8  ^abelllno* 

lion  allocatur  (  for  if  the  reft  of  the  vill  be  departiUe^'fhis  fktWhe 
departible  likcwife,  and  (hall  be  of  the  (ame  nature ;  and  where  it 
'  is  confeiTed  that  vill  or  manor  has  fuch  a  cuftom,  it  is  no  p!ea^  that 
fuch  land  there  has  not  the  cuftom^  "without  Jpeeial  matter  Jhewn\ 
for  cuftom  fhall  be  general  \  quod  nota«  Br.  Cuftoms,  pi.  66.  cites 
,    23  Aff.  12. 

3.  Where  there  is  lord^  mefne^  and  tenant^  and  the  land  is  held 
in  gavelkind^  yet  the  rent  and  fervices  of  the  mejne  may  he  held  at 
common  law^  unUfs  it  he  fpecialfy  Jhewn^  that  the  rent  is  of  the 
nature  of  the  land.  Br.  Aiae,  pi.  80.  cites  M.  30  E.  3. 
itPrcfcrip-  ^  One  houfe  in  B,  cannot  he  gavelkind  and  departible,  where  the 
^tSlIcf^'  r^  of  the  vtll  is  otherwife;  per  Caund.  to  vdiich  Finch,  and 
Thorpe  agreed  j  by  which  Belk.  faid,  that  this  part  of  the  vill  was 
of  the  fee  of  H.  C.  and  in  ancient  time  W2(s  a  vill  merchant,  wliich 
time  out  of  mind  has  been  deviiable,  &c.  but  per  Thorp>  this  is  not 
of  record;  and  the  Juftices  were  in  opinion  to  have  given  judg- 
ment againft  the  plamtifF;  by  which  he  was  nonfuit^ ;  quod  npta* 
And  per  Caund.  ail  the  ancient  boroughs  of  England  appear  in  die 
Exchequer  of  Record,   Br.  Cuftoms,  pi.  37.  cites  40  All.  27. 

5.  Of  land  tailed  in  gavellund  and  Durgh-englifh,  the  Writ  Aidl 
I^  general,  and  the  count  Jhall  exprefs  the  cuflom.  Br.  Tail  &Dones, 
pL  o.  cites  46  £.  3.  ;ij.  and  Fitzh.  Formiedon,  30.  11  £.  3* 

6.  In  dower  de  medietatCy  the  cuftom  Jhall  be  declared  in  the  count  i 
So  in  a<Siion  for  burgh-engliih  or  gavelkind,  &c.  and  this  at 
common  law;  but  contra  in  their  cujiomary  tourts  in  the  country ^ 
for  there  it  is  their  common  law  known ;  contra  in  the  courts  d[ 
common  law  of  tlie  realm.  Br.  Cuftoms,  pi.  69.  cites  2  £•  4.  ^9• 
&M.  sE.  4.  8. 

Br.  Count.        7.  Where  a£tion  is  brought  by  co-heirs  in  gavelkind  or  burgh- 

pl.65.  cites  englifll,  they  ought  to  Jljew  the  cujlom^  and  prefcribe  in  it;  fo  of  a 

feme  who  demands  dower  of  the  moiety ;  for  it  is  as  a  law,  and  varies 

from  other  cuftoms.    Bn  Cuftom,  pi.  44.  cites  5  E.  4.  ^.  per 

tot.  Cur. 

It  was  8,  The  Court,  of  themfelves,  will  not  take  cognizance  that  lands 

S'^^thatrf     ***  Kent  are  gavelkind,  unlefs  fomething  be  alleged,  ox  found  of 

Jands  *re       rccord  to  provc  it ;  and  fo  is  Litt.  S.  265.  and  the  Lord  Cdke,  inliis 

*allfg€df     comment  upon  it,  that  the  declaration  Jhall  mention  the  land  to  he  of 

t^uVy^of       '*^  cujiom  of  gavelkind  i  but  he  fays  that  he  Jhall  not  frefcribe  in  it, 

Mtl^'^i        and  that  fo  it  is   of  borough-englifti ;   and  thofe    two  vary  in 

Ihaiibc^^  this^ point  from  other  cuftoms;  for  when- they  are  gencndly  alleged, 

fumed  tb        ^^  ^^  ^11  jjj^^  cognizance  of  them,  but  where  it  is  not  allegea^ 

«niefs  tlie     oll^  as  in  the  principal  cafe  it  is  not  it  iball  not  be  intended  to  b^ 

contrary      gavelkind.  Lutw.   754.  755.  HiU.  35  &  36  Car. -2.  Humfry  v« 

be  proved,    g^thurft.  '^ 

But  as  for 

tue  \fp€cialcufitmii9(id€Kt  togavtlUmif  ihtj^miffihiJ^twttiasihiihBroD  fliall  be  tenant  bytlie  ciyi^f* 
ivithout  iflue,  and  that  feme  fhall  be  endowed  of  a  nioiety.  s  Sid.  153.  Pafch.  1%^  3«R* 
Brown  v.  Brokes.— •  Sid.  138,  Pafch.  .15  Car.  a.  Wifeman  r.  Cotton,  f  1  Mod.  98.  A^. 

Wrtte'sTtep.  47^.  AVg.-«— .f  Cno.  C  561,  562.  S,P.  Mich.  15  Car.  B/R*  I-fcuader  v. 
Broc^Ks  Ce  all  .  .    So  of  tb^cttftoai  of  devifiag*  per  3  ]•  l^ev.  791  80.  MicU.  1)  Cur.  akrB.*]U 


i9 


mft. 

(A)  What  fhall  be  faid  a  Gift. 


J.  A    Gift  is  at.  the  will  Bfthe  Jonor^  and  therefore  cannot  be  pre* 

^^  fcrihidfor.     See  Prefcription  (K)  pi.  2.  g^.  ^  ^- 

2.  It  a  man  futz  a  robe,  or  other  garment  on  bis  firvant  to  ufe^  pafs.  pL  93. 
this  is  a  gift  in  law.  Bn  Done,  &c.  pT.  9.  cites  11  H.  4.  31.  ^.  c. 

'  3«  If  an  adulterer  cloaths  the  woman^  the  baron  may  take  his  Br.  Tref- 
wife  and  die  apparel,  and  juflify  both.    Br.  Done,  pi.  9.  cites  11  Pf^s-pi-93« 
H.  4*  31.  ^^^  "  • 

4*  A.  borrowed  100  /•  of  B.  and  at  the  day  brought  it  in  a  bag, 
and  caft  it  on  the  table  before  B.  and  B.  faid  to  A.  being  his  ncphew» 
/  will  not  have  ity  take  it  youj  and  carry  it  home  again  with  you* 
Per  Cur*  diis  is  a  ffood  gift  by  parol,  being  caft  upon  the  table  ; 
for  then  it  was  in  Sxe  polieffion  of  B.  and  A.  niieht  well  wage  his 
law.  But  it  had  been  othcrwife,  if  A.  had  only  ottered  it  to  S.  for 
then  it  was  a  chofe  en  a&ion  only,  and  could  not  be  given  without 
a  writii^.    If  oy.  67.  Flower's  cafe. 

5.  A  gift  of  any  thing  without  a  conjideration  is  good ;  but  it  is 
revocable  before  the  delivery  to  the  donee  of  the  thing  given.  Donatio 
ftrficitur  poffijpotte  accipientis.   Jenk.  109.  pi.  9. 

6.  If  I  have  a  horfe  in  London,  and  I,  being  at  a  great  diftance  '^J}^ 
from  London,  give  my  horfe  to  J.  S.  he  may  have  trefpafs  without  a^glf/*^' 
other  pollef&on.  1649.  Coram  Thorp.  Clayt.  135.  in  cafe  of  Wil-  ^Wris 
by  v..  &>wer.-^cites  F,  N.  B.  14a  Perk.  30.  21  E.  4.  25.  21  H.  not  good 
7.  39.  21  H.  6.  43-  /;^,^^ 

Yet  it  is  othcrwife  io  our  Uw.    Per  CoVfi  Ch.  J.  Roll.  R.  6i|  62.  Mich.  12  Jac.  B.  R.ia  cafo 
«f  Wroces  v.  CUftoa. 

7.  A.  made  tl  prefent  of  a  jewel  to  a  lady  whom  he  corirtc^dj  but  S.  P.  18  & 
Ae  marriage  not  taking  effeft,  he  brought  an  aftion  of  detinue  cary's^Rcp. 
againft  her,  and  (he  taking  it  to  be  ^Lgift^  Oilcred  to  wage  her  law,  77.  Youag 
but  the  .court  was  of  opinion  that  the  property  was  not  changed  by  v.  Burrei. 
this  gift,  being  to  a  fpeciiical  intent,  and  therefore  would  not  admit 

'her  to  do  it ;  cited  per  the  Ch.  J.  2  Mod.  141.  Mich.  28  Car.  2. 
C.  B.  in  cafe  of  Beaumont  v.  -*— 

8*  If  the  Kingj  being  appriftdofthe  value^  lets  a  thing  for  years^ 
&C  worth  500/.  per  ann.  rejirving  only  5/.  per  ann.  this  is  not  a 
letn'ng  to  hrni^  but  a  gift.  Skin.  151.  in  tlic  Exchequer.  Arg« 
Mich.  35  Car.  2.  B.  R. 

C  4  <B\tlt 


Ht 


<5Wit^ 


(A)  Glebe  in  general.     And  in  what  Cafes  it  dull 

pay  Tithes. 

I.  O  L  £  B  E  iV  a  portion  of  land,  meadow  or  pafturc,  belonging; 
^^  to,  or  parcel  of  the  parfonage  or  vicarage,  over  and  above 

[  the  tithes.  GcKJolph.  Rep.  409. 

20  1       31'  Lfafe  of  a  re£lory  excepting  the  glebe  is  a  void  exception  \  for 
■■  no  reflory  may  be  without  glebe. — But  he  may  except  parcel  of 
the  glebe.— So  of  a  manor  excepting  the  demefnes.  Mich.  19  Jac. 
I.  per  Hpbert.  Winch.  23..Mabies  cafe. 

3.  If  a  parfon  hath  land  fowed  with  com,  and  grants  the  landj 
the  com  Jhall  fafs  inclufive.  2  Buls.  184.  in  cafe  of  Moyle  v. 
Ewer. 

4.  So  if  the  parfon  grants  the  reffory^  referving  the  landy  he 
fhall  pay  tithes  to  his  grantee.  2  Buls.  184.  in  cafe  of  Moyle  v. 
Ewer. 

5.  If  the  endo^^Tnent  of  the  vicarage  has  ipecial  words,  that  the 
vicar  fliall  have  minutas  decifnas  of  the  glebe,  he  (hall  have  it. 
Note,  it  ought  to  be  ancient  glebe  at  the  time  of  the  endowment. 
Mo.  910.  1  rin.  38  Eliz.  Blinco's  cafe. 

6.  As  lung  as  the  vicar  occupies  the  ^lebe  land  in  his  own  hands, 
he  {hall  pay  no  tithes.  But  if  he  demtfes  it  to  another,  the  leilee 
ihall  pay  tithes  to  the  parfon  that  is  impropriate.  Brownl.  69.  Harris 
V.  Cotton. 

Cro.  E.  7*  LeJJee  of  the  glebe  fhall  pay  tithes  to  the  paribn,  if  it  be  at  a 

261.  Per-  ypcy  Jq^  jpgjj^^  otherwife,  if  at  a  rack-rent  \  fed  quaere  of  the  divcr- 
Rind!^'       ^ty-  Noy  35.  Perkins  v.  Wilde. 

though  the  rent  was  expreifed  to  be  ^  for  all  exaSions,  and  ttcmanis. '^^^^ii  Rep.  13.  b.  in  cafe  of 
Pridijle  v.  Napper-— Lefl*ee  of  glebe  (hall  pay  tythe.  Fin.  ljw»  8vo.  88.  Great  tythes  to 
the  parlon  and  imall  tythes  to  the  vicar.  Mo.  000.  BlincQ*s  cafe.      ■■    *  Le  300.  Stde  v. 

Miller. 

•D.  43.  a.        8.  If  the  parfon  of  a  church  not  impropriate  leafes  his  glebe,  the 

f jys!"thaV  "*  '#^  ^^^^  P^y  '^'^^^*  ^"^  otherwife  it  is,  if  it  had  been  an 
the  juf^ices  impropriate  church,  becaufe  of  the  ftatute  of  32  H.  8.  of  diflblutions^ 
and  fcr-       Noy  1 32.  cites  it  as  the  cafe  of  Brewer  v.  Vefey.  cites  D.  43.  9t 

jcants  were   .  #  .      **f 

in  ftveral  opinions  whether  he  ihoiUd  or  not;  and  it  is  left  a  quxre. 


(B)  Power 


^Ithz^  '  2% 


(B)    Power  of  the  Parfon  In,  or  as  to  the  Glebe, 


J.  28  H.  8.  cap.  J  NOJMBENT  may  devife 
XI*  £  6.         **  growing  on  bis  ghh. 


cornfown  by  hlm^   4ind  Godolpb, 

Watf. 
Comp.  Inc.  8vo.  cap,  4«»' 


2.  A  prohibition  was  granted  to  ftay  \^(b,  -on  a  fuggeftion,  that 
the  parfon  plowed  up  the  ancient  glebe-land.  Cumb.  59.  Trin.  3 
Jac.  2.  B.  R.  Anpn. 

3*  And  agreement  was  about  glebe-lands  inclofedy^Xii^  the  parfon» 
&c*  to  have  an  equal  quantityy  and  as  good  in  another  place.^-'Tbc 
agreement  was  decreed.  5  Car^  i.  Chan.  Rep.  41.  Morgan  v« 
Clark. 

4,  Parfon  exchanges  his  glebe-land  and  dies;  the  fuccej/ir  enters 
into  the  exchanged  land,  and  takes  the  profits;  yet  the  fuc- 
ceObr  is  bound  for  his  time ;  &  adjornatur.  It  is  clear  th^  exchange 
ihould  not  have  been  good,  ifit  had  been  made  ^)^^r  13  Eliz,  But 
the  exchange  in  this  cafe  was  before.  Noy.  5.  Turther's  cafe. 

5.  Prohibition  was  moved  for  to  a  parfon  for  digging  new  ofal 
mines  in  his  glebe,*  and  alfofor  felling  trees',  for  it  is  waft  and 
prohjbitable  by  the  ftatute  de  non  profternend'  arbores^  &c.  th^ 
court hdd)  it  lay  not  for  the  mines;  for  then  no  mines  in  glebe 
could  ever  be  opened.  Lev.  loy.  Trin.  15  Car,  ^«  B.  R,  £«  of' 
Rutland's  cafe. 


(C)  Entry  on  it,  at  what  Time.  [  ^l  1 

1. 28  H.  8.    2p  FE  R  T  Jucceffor^  on  a  month* s  warnings  after  tn^ 
cap*  1 1.      "^-^  du£iiony  may  have  the  manjion  houfe^  and  the  glehf 

belonging  tberetOy  notfown  at  the  time  tjf  the  predecejjor^s  death. 

2.  He  that  is  inftituted  may   enter  into  the  glebe-land  before  SeePrefeoU 

induiiiony  and  has  right  to  have  it  againft  any  ftranger.  per  Coke  ">c"^  C^* 

Ch.  J.  RoU.  R.vi9a.  ^Iti.:: 

■    ■Before  indu^on  (^ere  is  no  pofleflioa  or  freehold  in  himi  of  |;lebe  or  hoafei  or  tithes.  Fia: 
JLaW|8vo.  89.    PI.  €.528. 


(A)  ColofmiflHi 


9t 


•  Sec  For* 
lery(A) 
yL  i4»  %$. 


(A)  *  <i5oU)toiit!)fl(  mtts. 


f .  6  jtMnay  c^»  "^ft. /T'g,  7  j#;r«^,  r^r^.  j,f  61.  ^muf  3  (7r#;  i« 
rd|^«  8.  f.  44.  £na£b  that^  during  the  continuance  of  the  hankj  «# 
^0^  politick^  enStedor  to  be  ereSfedy  (other  than  the  fatdiank)  nor  any 
0therferf§ns  united  or  to  be  uniteJ  in  partnerfi>ip^  exceeding  the  Tutmbtro/ 
fie  ptrfmsjjballj  in  Englandy  borrow  anyfums  of  money  on  their  bills  or 
notts^  petyabU  at  dememd^  or  in  left  thanjix  months  from  the  borrowing 
thereby 

.  2.  A  note  of  one  foUfmith  was  taken  in  by  another  goldfmith,  who 
"gave  bis  note  for  toejartufum^  and  fent  his  dimner  many  rimes  for 
the  money,  buc  at  length- the  goldfmith  foiled.  The  fecond  gold- 
^nith  -was  decreed  to  pay  the  money,  though  his  note  given  by  him 
Vfzsfor  Jo  much  received  on  account^  and  that  he  had  entered  m  the 
.fMargin  of  the  other  note,  whom  he  had  received  it  of,  and  fq  Lord 
Keeper  affirmed  a  former  decree  made  at  the  Rolls.  Mich.  Jjio* 
•Abr.  Equ.  Cdfes.  375, 376.  TroWdl  v.  Sir  Step.  Evam. 

3.  A  goldfmidi*s  note  was  gi'Ven  in  part  of  payment  on  a  Saturday^ 
-and  nc4  Offered  till  the  Monday  fQH^wing*  to  the  drawer,  when  the 
cafhier  of  the  drawer  cancelled  the  note,  but  not  having  money  to 
pay  it,  gave  a  new  note  of  the  fame  date  with  the  former.  This  is 
no  new  credit  given  to  the  drawer,  but  that  the  indorfer  is  fiiU 
liable.    9  Mod.  6o.  Mich.  10  G.  i.  in  Cane.  Mead  v.  Cafwell^ 


4^00))  Be|)a))iottt. 


(A)  What  it  is. 

7.   A    Binding  to  the  g9od  behaviour  is  not  by  way  of  puniihmenl^ 
-^^  but  it  is  to  fiew^  that  when  one  nas  broke  the  good 
behaviour,  he  is  not  to  be  trufted.  per  Holt  Ch.  J.  Trin.  i  Amue^ 
B.  R.  Farr.  29.  in  cafe  of  the  Queen  v.  Rogers^ 

(B)  In 


^<iti  ^efiattiour.  m 


(fe^  In  what  Cafes,  and  of  what  Perfons,  and  by 

whom. 

1.  t  N  appialofmaihemy  the  court  took  fur ety  of  peace  of  the  one 
•*  fart  and  of  the  other^  of  their  difcretion  by  four  mainpernors, 
'till  the  ftroke  of  the  plaintiiF  was  healed,  each  in  40/.  to  the  King* 
Br.  Peace,  pi.  21.  cites  21  AfT.  27* 

2.  Pledges  were  found  by  the  defendant  in  hill  oftrefpafs  in  C,  B,  ^5'*  Surety. 
for  bis  good  behaviour^  and  Keeping  the  peace,  anci  that  he  (hould  do  s/^  °^^ 

nothing  to  the  plaintiff  in  private,  nor  iapublick  by  hiinfelf,  nor  by 
others.    Br.  Pledges,  pi.  17.  cites  30  Alt  14. 

3.  34  Ed,  3.  I.    Impowers  juftices  of  peace  to  cbajiife   rioters^  Thisflatotc 
iarretors^  and  other  offenders^  and  alfo  to  impri/on  and  punijh  them  **^s  p«»*- 
according  to  lawy  and  by  difcretion  and  good  advifernent  j  alfo  to  general 
bind  peopU  of  evil  fame  to  'the  good  behaviour^  and  to  hear  and  de-  words 
termine  felomesy  and  trefpajes  done  in  the  fame  county  according  to  '*""^  *** 

**"*'•  tneafureto 

hare  left  it  m  the  ♦  dtfcrttloH  of  juflieet  of  peace,  to  determine  what  perfons  arc  fit  to  be  bound  to 
their  good  beh  iviuur,  and  confeqiiently  feems  to  impower  them,  not  only  to  bind  over  thofe,  whA 
feem  ro  be  notorioofly  troublelome,  and  likely  to  break  the  peace,  as  f  tva-Aropperty  &c.  bnt 
alfo  ctiofb  who  are  pubHckly  fcandaloo*  or  contemners  of  juftice,  &c.  as  baunttrs  of  banody  bottftsp 
or  kapift  cftfAfd  wuomtH  in  their  own  houfes^  common  ^nktrds^  or  thofe  t\\2X.Jh^p  in  the  dty,  a/A 
go  ahr%aiin  th  nighty  or  fuch  as  keep  fufpicious  cotrrpany,  or  fuch  as  are  generally  ^/ir/]f>«c7rr/aj  rnhheri^ 
orfocb  2sfpeak  i^Htemptuous  nuords  ofirtferiour  nm^I/ifates,  as  juftices  of  |  eace,  mayors,  $c6.  not  being 
in  the  a^lual  execution  of  their  offices ;  or  of  inferior  ofiiceiTS  of  jufticc,  as  conftablei,  Sec  beios 
in  the  adual  execution  of  thtir  office;  6ut  it  feems,  that  t*i-/h,  ^uarrLifomef  oi  unrnamnfj ly'wvnis^ 
ljx)ken  by  one  private  prrfm  to  amtbtr,  unlefs  they  diredlly  tt* ud  to  a  breach  of  the  peace,  'ai'0  noc 
ti?f)icient  caufe  to  bind  a  man  to  his  go(xl  behavionr.  t  Hawk.  PI.  C.  Abr.  153.  cap.  61.  S. «« 
The  book,  at  large^  SeA*  a,  3,  4.  cites  as  follows^-~-*4  Inll.  181.  a  H<<^.  2.  b.  3.  a«  Lamb. 
115,  Jcc.  Date.  cap.  75.  Cro.  £.  78.  Lev.  5a,  53,  ]07«  11  Rep.  98.  Roll.  R.  2a4»  Lit.  220.  Cro.  B« 
6^9.  Contra  Palm.  130.  Roll.  R.  227,  8.3  Buls.  139,  140.— —«t  2  RoU.'R.  199,227.  Palm.  lai^ 
Dalt.  75*  Roll.  R.  130.  2  Vent.  22,  23,  24.— —{  Cro.  C.  498>  9.  Cro.  £.  86.  Mo*  249.^ 

4.  If  a  man  is  afraid  of  being  beaten  by  y»  S,  he  (hall  have 
furet}'  of  the  peace  ;  and  contra  if  he  is  afraid  of  imprifonment\  for 
be  may  have  falfe  imprifonmeiit.  Br«  Peace,  pi.  22.  cites  17 
E.  4.  4« 

5.  Note,  that  C  B.  has  no  power  of  furety  of  peace,  unlefs  of 
furety  to  be  before  themfelves ;  quod  nota  bene.  Br.  Peace,  pl« 
12.  cites  2  H.  7.  I. 

6.  A.  offers  money  to  a  woman  with  child  to  buy  poifon  to  kill  the 
child.  This  is  good  caufe  to  bind  A.  to  his  good  behaviour.  Trin. 
a8  £]iz.  B.  R.  Cro.  £.  49.  in  cafe  of  Sir  Thomas  Cockain  and 
Ux.  V.  Witnam. 

7.  If  one  do  affront  any  court  ofjujlice^  this  is  a  good  caufe  to  He  wh« 
*md  the  party  tj  his  good  behaviour.  Pafch,  24  Car.  B.  R.  for  fhg" ,1"°;^ 
the  affronting  of  juftice  is'apublick  iniClemeanor,  and  not  a  pHvate,  ,„  iVehmn* 
although  it  Be  clone  but  to  the  pcrfon  of  one  man,  as  to  the  judge  priMiu 
of  a  court,  a  juftice  of  peace,  &c.  becaufe  fuch  perfons  arc  publick  ^'*"J?^^*m 
foiniflers  of  Jufticei  and  aci  for  the  commonwealth.   L.  P.  R.  be^bounUio 

behariour. 
Hiwlcpl.  C.  38.  cap.  XI.  f.  9.  dtes  i  Lev.  T07.  1  Keb.  538. 

8.  A  juflice 


8.  A  Juftice  of  peace  cannot  bind  one  ta  the  good  bdiarioor 
vpon  a  general  informationj  or  commit  him  to  prifon  for  refuting  to 
find  fureties  for  his  good  behaviour  upon  fuch  information.  Sti.  i6.. 
Paiich*  35  Car.  I.  Sir  William  Bronker's cafe. 

9.  Per  Holt,  Ch.  J.  by  law  mm  can  be  compelled  to  find  furety 
lor  his  good  bduiviour>  except  it  be  by  ancient  cujlam  within  a  leetj 
§r  for  vagrancy  or  feme  cfrfain  offence  i  and  here,  one  being  com- 
mitted thus  \  whereas  A.  has  been  convidled  of  a  mifdemeanory 
and  cannot  find  fecurity  for  his  good  behaviour^  therefore  &c^ 
and  here  could  be  no  certiorari,  there  being  no  record  of  the  con« 
Tidlion^  the  party  being  broi^ht  up  upon  habeas  corpus,  was  dif> 
charged  on  motion.  Per  Cur.  Trin.  12  W.  3.  B.  R.  12  Mod 
413.  Anon. 

1^1  10.  If  one  lives  extravagant  and  high,  who  has  no  vijtble  way  of 
3  ^  getting  iij  it  may  be  reafonable  to  enquire  how  he  lives,  and  may 
be  liable  to  find  luredes  of  the  good  behaviour ;  but  if  a  man  lives 
in  a  reafonable  quiet  manner^  it  js  hard  to  hold  him  to  it.  Per  Holt, 
Ch.  J.  Mich.  13  W,  3.  B.  R.  12  Mod.  566.  in  Efaabcth  Cbxton's 
cafe. 

H.  Lewd  and  dlforderty  terfons  may  be  held  to  the  good  beha-* 
viour;  per  Holt,  Ch.  J.  Mich.  IJ  W.  3.  B.  R.  12  Mod.  566. 
£Iiz.  Claxton's  cafe. 

12.  If  a  witnefs  is  infalenty  we  may  commit  him  for  the  immediate 

contempt,  or  bind  him  to  his  good  behaviour,  but  we  cannot  xxi&St 

him  for  it,  and  that  is  accordtrg  to  the  common  law  of  England  ; 

per  Holt  Ch.  J.  Trin.  i  Anns,  B.  R.  Farr.  29.  in  caie  of  th^ 

Queen  v.  Rogers. 

•Hawk:  13.  Surety  for  the  good  behaviour  maybe  required  offcandahus 

JU  C-  cap.    turbulent fufpicious  perfonsy  as  of*  forcible  enterersy  or  f  olfcene  writers^ 

i^bU.  cap.  ^  t  r^c^fontSy  but  not  in  refpeft  of  bare  wordsy  unlefs  Uiey  tend  to  a 

7j.  pi* 9.  '  breach  of  the  peace,  or  fcandal  of  die  government.  Hawk.  PI.  C« 

J  Ibid.  cap.  cap.  6i.  See  pi.  i,  2,  3,  4. 

P^*  i^         14.  An  appeal  by  one  difabUd  to  be  an  approver y  was  a  good  caufe 
to   bind    to  the    good  behaviour.    %  Hawk,   Pl«  C.  cap.   t^y 


(B.  2)  In  what  Cafes,  for  Words,  &c.  ofjufiices  of 

Peace,  &c. 

T.  A.  was  committed  to  Newgate  by  the  mayor  of  London  for 
celling  B.  an  alderman  of  Londony  fool  and  knavcy  upon  the  Royal 
Exchangey  in  the  prefence  of  divers  %  upon  a  habeas  corpus,  it  was 
certified,  that  the  cuflom  of  London  was,  upon  fuch  a  mifdemeanor, 
to  commit  any  citizen  to  prifon,  &c.  but  by  aflent  of  the  whole 
court,  he  was  difcharged.  And  Walmfley  J.  faid,  that  if  juftices 
df  peace  require  fureties  of  the  peace,  not  having  good  caufe  (oi 
to  do,  and  the  party  refufes,  and  is  committed  to  prifon,  falfe  im- 
prifonment  lies.  For  ttitjlatuti  of  34  &  35  E.  3.  which  gavei 
♦  ihea\ 


«ooti  TBebauiout;  23 

^eixi  that  authority,  is  principal^  for  vagrant  perfans^  &c.  and  is 
not  intended  for  erery  private  abufe.  And  Anderfon  faid,  be 
could  not  fee  how  the  cuftom  could  be  maintained,  and  that  a  man 
may  be  imprifoned  for  a  contempt  done  in  but  not  for  one  done  out  (f 
€%urt.    Cro,  E.  689.  Trin.  41  Eliz.  C,  B.  Dean's  cafe. 

2«  One  was  indi£led,  for  that  he  fcandalofe  &  contemptuofe 
propalavit  &  publicavit  verbal  fequentia,  viz.  that  none  of  the 
jvjli^es  rf peace  undirftand  tbs  fiatutes  for  the  excife^  unkfs  AIn  jL 
&  andot  under/lands  but  little  of  them -y  no,  nor  many  parliament 
men  do  not  underftand  them  upon  the  reading  of  them.  ^  And  it 
was  moved  to  quad  the  inditStment,  for  that  a  man  could  not  be 
indi^d  for  fpeakingfuch  words;  and  of  that  opinion  was  the  Couit 
but  they  faid  he  might  be  bound  to  hi$  good  behaviour.  Pafch* 
ai  Car  2.  B.  R.  Veat.  16.  the  King  v.  Burford. 

3.  In  an  a^lion  on  the  cafe  for  malicioufly  profecutlng  an  indiSf^ 
Tnent  of  perjury  of  which  he  was  acquitted.  Upon  not  ^iltj 
pfcaded,  it  appeared  on  the  evidence,  that  the  defendant  was  a  juji'ia 
cfpeaciy  emd  procured fome.  as  tuitneffes  to  appear  againjl  the  plaintiff*^ 
and  bis  own  name  was  indorfed  on  the  indiSiment  to  give  evidence* 
The  Court  agreed,  this  did  not  make  him  a  profecutor ;  for .  if  ^ 
juftice  of  peace  knows  any  perfon  that  can  give  evidence  againft 
one  indided,  he  ought  to  caufe  him  to  do  it.  But  it  was  proved 
on  the  defendant's  nde,  that  this  indit^ment  was  drawn  up  hy  an 
Older  of  the  feffions.  Keyling  Ch.  J.  faid,  the  plaintiff  defervcd  to 
be  bound  to  his  good  behaviour  for  bringing  this  a&ion.  Mich« 
ai  Car.  z.  B.R.  vent.  47.  Girlington  v- ritfield. 


(C)  How.  [  24  ] 

l«  \VT  HERE  one  is  arretted  to  the  peace,  the  juflice  is  not 
^^    b9und  to  demand fnrety^  hut  the  party  ought  to  offer  furety^ 
odierwife  the  juftice  may  award  him  to  gaoL  Br.  Peace,  pi.  7.  cites 
24  fL  7.  8. 

2.  'Note  ¥fherejiipplicavit  of  peace  is  direfied  to  the  juftices  Bift^'itrt 
df  peace,  tSe  ju/lice  to  whom  the  writ  is  firft  delivered^  Jhuii  alone  i^i^^ices  rf 
note  precept  to  take  the  party  to  find  furety^  and  it  (hall  be  re^  ^^V^ng 
tunusbU  before  him  onfyy  and  he  only  ihall  take  fureties,  and  (hall  a  'w.-trram 
make  the  return  alone  without  the  others.    Br.  Peace,  pi.  9  cites  ofpeate^  acd 
21  H.  7.  20.  Per  Fineux  Ch.  J.  '^.^H  ^ 

and  ic  is  at  bis  eleBim  to  appear  btfore  what  jujliee  hs  will  \  if  the  officer  will  not  permit  him  t<i 
apf>ear  before  fuch  juilice  as  he  would,  the  party  (hall  have  falje  imprijiip>r.>nt  a^ainft  him;  per 
Fineuz.  But  Brook  makei  a  quaere  thereof,  if  tlie  officer  cannot  carry  him  before  what  juflice 
•C  peace  he  will,  and  if  the  juftice  cannot  award  ibe  precept  or  warrant  ictuiiubie  before  luni« 
IcUottIf  )  and  faysi  U  feems  chat  be  may.    Ibid. 

3.  The  court  was  moved  to  grant  the  good-behaviour  againft  He  tint 
the  Lord  Foliot,  bccaufe  he  was  indifted  for  a  foul  battery  at  the  ^I"^^^;;^"^^ 
ieffions  in  London,  and  die  bill  was  found  againft  him;  but  per  fworn  in 
Roll  Ch.  J.  it  cannot  be  granted  on  a  motion^  but  you  muft  prefer  court,  defire 
artielei  e>gainfl  bim.here  onoatby  and  then  you  may  move  for  it;  ^^^^^ 

and 


74  4S00B  TB^fftd^Uf, 

paitr>         and  if  there  appears  caufe  in  the  articles^  It  (hall  be  gnuited.    Stu 

articles  are  fwom,  may  be  bound  tbereupcm  to  the  good  behaviouri  muil  ex^rrfs  fmefpeeial  master 
in  thofe  articles*  ipv  which  he  ouglic  to  be  bound  to  the  good  bchavio^ir ;  for  if  the  articles  b? 
only  general^  the  good  behaviour  is  not  to  be  granted  upon  them.  (Mich.  22  Car.  B.  R.)  For  a 
feneral  accufation  is  no  accufacion  for  the  incertainty  of  it,  and  the  part/  cannot  tell  what  anfwer 
to  make  to  facb  a  general  accuiation.  L,  P.  R.  650.-*-«-The  articles  mtjl  heteaJinthe  prefince  of 
tiift  Qtlwr.  Paich.    5  AnoaCf  B.  R*  6  Mod*  13a.  Deoois  v.  I>r.  Lane. 

4*  1000  L  bond.majrbe  required  for  keeping  the  peace,  as  the 
cafe  may  ftand,  viz.  if  the  party  to  be  bound  be  a  dangerous  pirfon% 
per  Rolf.  Ch.  J.  Pafch.  1652.  B.  R.  Sti.  322.  Anon. 

<•  The  return  of  the  recognizance  ought  to  be  certified  by  the 
penon8  who  took  it,  and  if  by  any  other,  as  die  iherifF,  &c.  it  i$ 
not  good.  Trin.  21  Jac.  i.  B.  R*  Cro.  J.  669.  Leonard  Ford 
V*  the  Kins. 

6.  By  me  courie  of  the  court,  a  perfbn  bound  to  keep  the 
peace,  ought  to  continue  upon  bis  recognizance  fir  a  year\  per  Holt 
Ch.  J.  12  Mod.  251.  Mich.  10  W.  3.  B.  R. 


♦  See  Cer* 

liiorah. 


(D)  *  Difcharged,  or  fuperieded. 


A  roan  who  X.  T  N  error>  wheo  the  feau  is  granted  in  B,  R.  and  ^l^txfteper^ 

IfT^'^'^  A^tf  J  of  the  chancery  comes  to  them^  ipfo  fafto  their  power  ia 

inC.  B^was  ^>^^^  IS  expired,  and  the  party,  agaiaft  whom  it  was  awarded,  is 
ifi  t9  Uii,  difcharged  againft  them  of  the  bank ;  per  all  the  juftices.  Br. 
and  at  the     peace,  pi.  17.  cites  21  E.  4.  40. 

day  came  »  r        /  t    -r  ^ 

and  cjkfi  f^iftdias  of  the  cbanctryy  making  mention  that  he  had  found  furety  In  the  chancery^  and 
Becauia  he  who  is  in  bail  is  in  prifin  by  the  law,  and  he  who  if  prifoner  in  C.  B.  cannot  And 
Airety  in  the  chancery^  therefore  the  fuperfedeas  was  -  difallowed.  Br.  Peace,  pi.  5.  cites 
ai  H.  6.  59. 

.^M  if  the         2.  And  when  a  man  has  found  furety  to  keep  the  peace  againft 

tJ^lJ^'^'  J'  ^"  ^"^  ^^  '*'  ^'"^'^  peoplcj  the  party  cannot  reteafe  it  after, 
9xJ^t  becaufe  others  have  interejl  in  it  5  but  Brook  fays,  it  is  ufed  other- 
facial  is        wife  now.    Ibid. 

tmturdtd 

apinfi  boHf  there  the  party  eamiot  reJeafe  llie  paace.    Ibid. 

r  2  C  I  3-  ^^^  if  ^^  P^^  ^^^  moneyy  vet  he  flisdl  be  awarded  to  prifon, 
till  he  fnds  furety  again  r  for  the  firft  recognizance  is  now  de- 
termined, and  he  appears  to  be  a  trgfpaiTor  of  the  law;  and 
if  die  fureties  dicy  there,  upon  furmife  of  the  king's  attorney, 
the  court  ihall  award  procefs,  to  compel  the  party  to  Jind  ntiu 
fureties  \  per  all  the  juftices,  and  by  others  e  contra,  for  the  exe- 
cutors are  obliged,    ibid. 

4.  And  by  fome,  if  a  man  finds  furety  of  the  peace,  and  «» 
day  is  limited^  there  none  can  releafe  it,  i>i|t  he  is  bound  during 
his  life^  and  therefore  it  is  good  to  find  furety  till  iuch  a 
day.    Ibid. 

5*  A  mw  king  cannot  take  the  forfeiture  of  mainprife  taken  ia 
the  time  of  the  Jcing  lus  pi^edecefibf.   Tcfnpore  ]^.  3.  tif. .  Re- 

atuchmenc 


attachment  in  Fiteh.  i8.  and  fuch  mainprife  was  anno  i  H.  7. 
20.  and  the  opinion  of  the  Court  was,  that  by  the  death  of  tho 
king  it  is  difcharged,  and  that  every  furety  of  the  peace,  and- 
mainpernor,  for  keeping  of  day  in  the  time  of  another  king  are 
c-f: barged  by  the  demtfe  of  the  king  in  every  court.  Quod  fuk  cpn- 
ceiFum  of  furety  of  peace,  for  it  is  fervare  pacem  mjlram^  viz.  of 
thai  kings  and  his  peace 'is  determined  by  his  death.  Br.  Peace^ 
pi.  15.  cites  I  H.  7.  2.  and  i  E.  5.  i.  and  Fitzh.  Reatt.  j8. 
accordingly. 

6.  Where,  on  reading  aiRdavits,  and  examining  the  matter,  it 
appeared  to  the  court,  that*  the  binding  to  the  good  behaviour 
was  vpBin  malice  and  for  vexation,  B*  R.  difcharged  thenu  Hill* 
1652.  B.  R.  Sti,  364.  Sir  Thomas  Reveirs  cafe. 

7.  Note,  the  king  cannot  difcharge  a  recognizance  taken  for 
furety  of  the  peace,  but  after  it  is  broken  he  may.  Hill.  I  &  2 
W.  &M.  C.  B.  i  Vent.  131.  cites  11  H.  7.  I2.  and  in  Marg. 
3  M.  238.  Vaugh.  334. 

8.  A  hufband  was  bound  tQ  the  peace  for  a  year,  upon 
articles  exhibited  againft  him  by  his  wife,  and  on  motion  to 
difcharge  the  recognizance,  upon  fuggeftion  that  the  wife  was 
confentingy  it  v^s  denied  per  Holt,  who  laid,  how  can  we  difcharge 
it  before  the  condition  is  performed?  Pafch.  6  Anns,  B.  R.  il 
Mod.  109.  the  Queen  aeainft  Lord  George  Howard. 

9.  It  hath  been  •  holden,  that  a  certiorari  to  remove  a  recog'^  t^elr. 
nizance  for   the   good  behaviour,  will  fuperfede  its  obligation;  *o7-Trin.^ 
but  diis  would  be  highly  inconvenient,  and  the  contrary  opinion  feoffe^Pic, 
fcems  to  be  fupported  with  the  better  f  authority.   2  Hawk.  PI.  rj  This 

C.  294.  cap.  27.  §.  65.  cites  as  follows  i  ♦  2  R.  a.  922  (F)  pi.  %  "^°"^<*^ 
12.  Dalt,  cap.  75. tCraJac.  282.  P^Wi 


<E)  Breach. 

1*  T  F  a  man  is  bound  to  keep  die  peace,  and  menaces  J.  N. 
^  liing  prefenty  it  is  a  breach  of  the  peace,  contra  by  fome, 
if  J.  M  be  abfent  when  the  other  menaces  him,    Br.  Peace^  pi. 
16.  cites  18  £.  4.  28. 

2.  If  a  man  is  bound  to  the  peace,  and  procures  another  to  break 
tht  peace^  it  is  a  forfeiture  of  his  bond,  as  it  was  faid  in  the  time 
of  H.  8.  Br.  Peace,  pi.  20. 

3.  Beine  arreted  on  a  fufpicion  of  felony^  though  no  felony  S.  P.    And 
was  committed,  yet  if  he  makes  his  efcape,  whidi  is  a  mifbehaviour,  ^^^i^  *' 

it  if  a  forfeiture  of  recognizance.  .  Godb.  22.  Pafch.  26  £liz.  lu^^thac 

i'*  B«  a  felony 

was  com- 
mtreJ.    For  per  eoc.  Cur.  tf  a  fubjedt  be  arrefted  bjr  a  lawful  officer,  it  is  not  lawful  for  him 
to  efcape;  but  he  ought  to  Aaoil  to  the  bw,  and  to  aoTwer  to  what  be  is  charged  with*  -  2  Le. 
M.  pL  199.  Pafch.  a6  £liz.  B.  R.  Crabdell's  cafe. 

4.  To  the  breach  of  fuch  bond,  fome  zA  ought  to  be  done,  *  Cro.  E. 
wbjcb  imporu  intcation  tp  do  violence  to  his  body,  as  to  fay,  86.  King's 

/  It'/// 


25  :f:  tf  ooii  IBsgabiour; 

^irtpr  [nt9  I  will  meet  ibee.  But  'tis .  not  broke  by  ♦  eniry  into  a  tlfe^ 
forfe^  othcrwife  of  taking  things  from  his  per/on^  vi  &  arnusm  Mich.  29 
Trin.*2'i       Eliz*  B,  R.  Mo.  249.  pi.  395. 

Jac  B.  R.  5,  Battery  was  after  a  conditional  pardon ;  and  the  perlbn  was 
SiTkik?'*  ha^ed*    Pafch,  39  Eliz.  Sec  Mo.  466.  Cole's  cafe. 

T.  Ford* 

r  26  1  ^'  ^^  ^^  drunk  is  breach  of  good  behaviour,  but  cboUrick 
Cro  E.  86.  ^^^'^^  hcing  provoked  by  another  is  not,  per  Haughton  J.  and 
Kins*scafe!  Chamberlaine  J.  accordingly.  But  per  Mountague  J.  Words 
— s.  P.        that  are  actual  and  vicUnt  and  not  vocal  are  a  breach.    Miqh.  18 

STicUit^v!  J^^-  ^*  ^'    ^  ^°"-  ^'  ^^  Stamper  v.  Hide. 

Hey  ward.— Gibing  a  man  the  lye  in  Weftminfter  hall,  or  in  any  great  coacourfe  of  people^  is 
h  breach ;  per  Holt  Ch.  J.    Farr.  19.  in  cafe  of  the  Queen  v.  R(^ers. 

7.  tf  one  that  is  bound  to  the  peace  break  his  recogniiance,  he 
may  be  indited  upon  it,  for  'ds  a  new  offence,  per  Roll  Ch.  J. 
Fafch.  1653.  C.  B.     Sti.  369.  Anon. 

8.  Such  a  recognizance  (hall  not  only  be  forfeited  for  fuch 
a^ual  breaches  of  the  peace,  for  which  a  recognizance  for  the 
peace  may  be  forfeited  ;  but  alfo  for  fome  others,  for  which  fuch  a 
recognizance  cannot  be  forfeited,  as  for  going  armed  with  great 
numbers  to  the  terror  of  the  people,  or  fpeaking  words  tending  to 
(edition.  And  alfo  for  all  fuch  aSfual  nujbehavioursy  which  are 
intended  to  be  prevented  by  fuch  a  recognizance,  but  not  for  barely 
giving  caufe  of  fufpiciony  of  what  perhaps  may  never  a£hially 
happen.    Hawk.  Pi.  C.  cap.  62.  pi.  6» 


(F)     Pleading. 


X.  T  F  a  man  be  bound  to  the  good  behaviour  with  fureties,  and 
^  for  his  appearance  in  B.  K.  at  a  day  certain,  and  he  dies 
before  the  day^  and  for  non-appearance  the  recognizance  be 
efireated,  and  procefs  made  againft  the  fureties,  the  fureties  mu/i 
Jhew  hy  plea  all  this  matter  before  they  can  be  difcharged ;  and  if 
the  Attorney  General  will  confefs  it,  'tis  enough ;  otherwife,  if  he 
will  take  iilixe'  oil  the  death,  it  mud  be  tried.  Pafch,  25  Eliz. 
B.  R.  Savil.  53.  pi.  1 14.  Ualf-hyde's  cafe. 

2.  Set,  fa.  on  a  recognizance  for  the  good  behaviour  taken  in 
the  Crown  Office.  The  breach  afliened  was,  that  he  aiTaulted 
and  beat  fuch  a  one  fuch  a  day,  and  &ys  not  vi  V  armis.  And 
for  this  caufc,  after  verdi£l:,  the  exception  was  taken,  and  judg- 
ment ftayed.  Cro.  J.  412.  Mich.  14  Jac.  B.  R.  I'he  King  v. 
Hutchins4 


•  ^  •  t 


(G)  Proceedings^ 
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(G)     Proceedings* 

I.  1  F  recognizance  of  peace  be  taien  6f  juftices  of  peace^  it  may 
-*•  he  certified  by  certiorarlj  though  the  juftice  of  peace  does 
not  bring  it  to  the  feflions,  nor  to  the  cuftos  rotuloruni)  and  if 
fuferfedeas  he  returned  to  thefejffionSy  and  no  recogniTMnce,  then  cer- 
tiorari may  be  awarded  to  the  fame  juftice  to  certify  the  recogni- 
zance ;  but  fee  the  ftatute  of  3  H.  7.  cap.  3.  that  the  jultice 
forfeits  xoA  if  he  does  not  certify  the  recognizance  at  the  next 
feffions.     Bn  Peace^  pi.  ii.  cites  2  H,  7.  ii. 

2.  Tis  a  common  courfe  in  cafes  of  perfons  bound  to  their 
good  behaviour  to  indiSf  them,  which  will  be  evidence  in  a  Set.  fa. 
on  the  recognizance.  Hill.  30  Eliz.  B.  R.  Cro.  £•  86.  King's 
cafe. 

3.  Capias  againft  A.  to  findfureties  de  fe  bene  gerendo.  Sheriff 
may  hreak  the  hoide  to  arreft  the  party,  as  upon  a  cap.  utlag. 
Trin.  42  Eliz.  B.  R.  Mo.  6o6.  pi.  837. 

4.  To  have  fecurity  of  peace  of  one,  you  muft  make  affidavit 
pf  the  caufe  of  fear,  and  exhibit  it  in  articles^  and  then  make 
affidavit  that  you  demand  this^  not  of  any  ill  will  or  malice,  but 
put  of  fear  of  fome  bodily  hurt.  Mich.  13  W.  3.  B.  R.  12  Mod. 
565.  Anon. 


■■MMNIMaMMitfV 


(A)  d^rammar^  [  27  ] 


1.  npHO*  maUt  grananatica  non   vitiat   inftrumenta^   yet   in 
^    expofitione  inftrumentorum  mala    grammatica,  quoad  fieri 
potefi^  vitanda  eft.    Pafch.  3  Jac.  C.  B.  6  Rep.  38.  b.  Bellamy's 
cafe.  Als;  Walker  v.  Bellamy. 


i«ai 


(A)  ♦  d^ranD  gjerjeantp.  )^^^ 

SpelxxL  Gloft.   Verbo  Scrjeaatia. 

!•  'T'  H  E    tenure   of  grand    ferjcanty  was    created  by  King 
^    Edward  the  2d.    Cro.  Car.  484.  Mich,  13  Car.  Mou* 
lin  V.  Dalifom 

Vol.  XIV.  j3^  «tanw. 
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^rdnt0. 

(A)     By  what  Names  the  Grantors  may  grant- 

Corporafions. 

Cro.  E.  [  !•   T  F  ^^  ^^^  ^^^  chapter  in  Exeter^  being  incorporate  by  the 

i^^J  '■'  name  aforefaid,  leafe  land  by  the  name  of  the  dean  and 

Rep.ao.  chapter  of  Exetrr^  yet*  it  is  a  good  leafe^  for  this  is  no  material 

A  fci.  fo«  variance.     H*   32  Eliz.   B.  R*   adiudged  between   Germin  and 

was  abated    yxrivr,^  1  • 

for  the  like   WUllS,J 

variance  of  (of  for  im.)  Br.  Corporat'on,  pl«  \y  cites  15  B.  141  15.  ■  Cbilft  Church  in 
Oxford  was  incorporated  by  the  name  of  the  tuan  and  eb^ur  of  tb<  cathedral  church  of  Cbrifl  cf 
OxftJrdf  and  made  a  lealb  hf  the  name  of  the  dmn  and  ehapter  of  the  cnthedraf  church  of  Cbrifl  in  the 
univcrjity  of  Oxford ;  and  it  wat  adjodsed  food  bf  all  the  judges  of  B.  R*  Becaufe  the  fubftance 
of  the  corporation  is  inferted  in  the  words  of  the  lc9fe«  Mich.  36  and  37  Eliz.  Mo.  36i.Ld. 
North's  cafe.— For  (Oxford)  and  the  (mlvtrfity  of  Oxford)  nre  by  intendment  the  fame.  Crtb 
£.  338.  S#  C.  by  the  name  of  Button  v.  Wightman.  ■        Peph.  56.  S.  C. 

[2.  If  a  num  Uafe  land  for  years  kf  a  antrary  name  of  baptifmj 

yet  it  (hall  be  a  good  leafe  j  for  it  is  not  grounded  merely  upon 

the  indenture,  but  partly  upon  the  demife,     H.  32  £K  B*  R.  ] 

Le.  146.  [  3*  -^^  if  yohan  leafe  land  by  namtofyane  (admitting  that  they 

Hedd  V.       are  feveral  names)  yet  it  is  good  leafe^  for  the  caufe  aforefaid.     H« 

^^"//-     37  Ek  B.  R,  adjudged  between  Hidd  and  Chaloncr.  ] 

Wray,  the  names  are  both  the  fame«  and  faid»  that  fo  it  had  been  adjudged  upon  confereiic* 
with  gr<tmm&iians«    Cro.  £«  176.  S.  C. 

A  grant  by      4.  Gftuit  by  an  ahlwt^  without  other  name,  is  good.    Hob.  32* 

anaWbotor   cites  ID  H.  4.  5. 

provoit,  by  ^  -^ 

tlie  name  of  abbot  or  piOToft  wUbotd  tht  mm  •f  baptifm,  is  good.    Bro.  GrantSy  pi.  xi6.  cites 

12  H.  4.  5* 

r    28    1       5*  -^  Sf^nt  of  an  annuity  by  an  abbot  ly  the  name  of  the  fo$tn» 

^  dationj  without  his  name  of  baptifm,  is  good,  if  there  be  not  any 

more  abbots  in  England  of  the  fame  name  of  foundation,  fo  as 

the  certainty  may  be   known  who  is  the  grantor.    Peck.  i6.  S. 

36.  citefr  8  £^  4r  X4» 

So  of  i  mayor       6.  Where  1711  abbot  and  all  their  monh  by  proper  names^  and  not 

andcommo'     \^y  names  of  their  corporation,  make  a  bond  under  the  covent  feal^ 

r^llLs^^'    it  (hall  not  bind  the  fucceilbr,  becaufe  the  covent  is  not  named  by 

v^orpora-  xy     r>  •  %  -  r^  ' 

tions,pi.32.  jhe  name  of  covcnt,    £r.,Corporation>  pi.  31.  cites  15  E.  4.  i. 

c.ics  15  £• 
4.  I. 

If  a  college       7.  If  a  dean  and  chapter  make  a  leafe  in  thefe  words,  Sciatis 

^c  '"corpo.  „^j  decanum  fcf  capitulum^  &c.  dcmifilTe,  &c.   without  fliewing 

I^,mc  of  the  proper  name  of  the  dean^  the  leafe  is  void,  per  tot.  Cur.     Br. 

%i,\v Jutland  Corpor*  pi.  59*  and  73.  cites  18  E.  4.  8. 

frii'jiK'  ,  nnd  , 

not  bv  any  chrifUaa  name>  it  is  reafoaable  they  fiiould  purcbafe  and  kafe  by  fucb  name  without 

'  mf 
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any  chriftlan  nivne;  per  Andcrfon  Ch.  J.  Le.  307.  Carter  v,  Claypole.— ^— .If  a  prehendary . 
nuks6  a  leafr,  and  in  tb:  ipidenture  it  ii  faid  to  be  with  the  aj/cnt  of  R.  the  hilhop  and  of  the  citon 
wtJ  t'vpter  of  the  (aid  churcfi,  without  mentioning  tbt  nams  of  tbt  dta/u    Quere,  whether  this  be  4 
gocd  coofirmatioQ  of  the  leafe.    Dy.  106.  pi.  2 1. 

8.  Grant  by  the  mafltt   EsT  confr aires  ftve  focios   de  D.    and  ' 
the  name  of  the  corporation  is  mafter  ^  confr aires  only^  is  good, 
notwithftanding  die  furplufage ;  for  it  is  the  name  and  more,  and 
t^t  furplufage  is  void,  per   Choke  jufticej  quod   non  negatur. 
Br.  Corporations,  pL  62-  cites  20  E.  4.  12. 

9.  Where   a  warden   and   chaplain,   mayor  and   commonalty,  Contrayofthe 
dean  and  chapter,  &c.  are ;  the  warden,^  mayor  nor  dean  alone  cannot  pJ}-!!'"^-^^ 
make  a  leafe  alone  nor  dtfcontinuance  \  for  it  (hall  be  by  the  whole  l^^  '  ^^'-^  ^ 
corporation,  and  by  deed,  othcrwife  it  is  void ;  for  he  cannot  re-  frow ;      ,/ 
Icafc  nor  make  leafe  but  with  the  reft,  &c.  Quod  nota  per  tot.  '/'^  '  ;  - 
Cur.    Br.  Corporations,  pi.  66.  cites  21  E.  4.  76.  ih^^L^^' 

Bn:  nhht  «r  bi/hy  may  J'fccKhKue\  for  they  ZTC  fi.Ie  feijed  in  ftCy  SiC.  Contra  of  thepasfon  j  for  he  hat- 
QOC  the  fee  iimplc  to  every  intent.    Br.  Ibid. 

10.  The  dean  and  chapter  of  Eaton^  by  name  of  the  dean  and  J;^"^-  '3-  S.  ^ 
chapter  of  the  college  of  E atony  made'  a  leafe,  whereas  they  were  in-  pv7i4,'(8"-?1- 
corporated  bv/the  name  of  the  dean  and  chapter  of  the  college  of  s.  c..^ — ^ 
&t,  Mary  of  Eaton  \  for  which  reafon 'twas  agreed  to  be  void.  Jcnk.  2x4. 
And.  23-  ph  47.  Eaton  College's  cafe.  ^^*  ^^' 

ir.  Soofz  leafe  made  by  the  dean  and  chapter  of  the  cathedral  -^  *cafe  by 
church  of  Peterborough^  where   they  were   incorporated   by   the  ]l^,J,rlftbe 
name  of  the  dean  and  chapter  of  the  cathedral  church  SanSii  citLdmi 
Petri  Burgenfis  (or  Peterburgenfis).     This  was  held  a  void  leafe;  '^'*'^'^.^^ 
for  they  ou^ht  to  be  named  by  their  name*  of  incorporation,  as  ^-i^^l ^"^ 
they  were  founded  without    omijjion  of  any  part   material  of  it.  miyatCur^ 

*  And.  23.  pL  47.  cites  P.  3  &  4  P.  &  M.  // ^madeby 

^   *^     ^f  ^     ^  the  name  of 

ita^i^  the  cathedral  church  of  the  Holy  Trinity  in  Cariflcy  and  the  'whok  chapter  ftf  the  fa'id  dM,r^hy  and 
aJjuJged  good,  notwithilanding  the  vanance ;  per  ftx  judges  againlt  three.  Dy.  irS.  pL  1. 
•  Bendl.  45.  pi.  80.  S.  C— Mo.  13, 14.  cites  S.  C.  contra,  that  it  was  not  void, 

12-  The  dean  and  canons  of  Windfor  were  incorporated  by  ^^^20  ]' 

ad  of  parliament,  by  this  name,  the  dean  and  canons  of  the  King's  ^^  ^^  "* 

free-chapel  of  his  caflle  oflVindfor\  and  thev  make  a  leafe  by  name  ieportrihia 

of  the  dean  and  canons  of  the  Kin^s  Majefifs  Free-chapel  of  cafe,  cited   . 

the  caflU  of  Windfor,  in  the  county  of  Berks.     This  leafe  was  held  {'jj'^f  ^^^^^J' 

gpod  enough  by  all  the  juftices,  notwithftanding   the  vanance.  i^^o.^n. 

ror  diough   the   King  himfelf  in  parliament  (hould  call  it   lis  corporated 

caftle,  vet  when  another  fpeaks  of  it,  it  is  more  proper  to  call  it  ^^^^^^*);f '"*- 

the  caftie,  and  diough  there  are  more  words  in  the  leafe  than  in  the  Kcw w»id- 

coords  of  incorporation^  yet  it  is  not  prejudicial,  if  every  word  is  lor  by  the    . 

true.    As  if  he  had  added  of  the  caftlc  of  New  Windfor,  where  ^^^^^^^^ 

rile  chapel  is  of  St.  George  the  Martyr,  becaufe  it  is  true,  and  ,^^"^fj,^' 

there  is  not  any  other  Windfor  ♦  Anoivn,  or  any  other  St.  George  K^fr's  Free^ 

the  Martyr,  and  though  it  might  be  otherwife,  yet  it  fcall  not  be  ^'^^>'';  ^^'} 

i^inded.    Mo.  71.  pi.  195.  Trin.  6  EUz.  Anon.  the\[,n?o? 

Qocm  Mary,  made  a  leale  by  the  name  of  dean  and  camms  of  the  Kinv  and  ^neni  Free  CLtp-J. 

w  ^Vrndfor,  aod  that  ii  was  void Hob.  124.  cites  S.  C.  und  that  it  was  ir-ade  in  King 

*'JMlip*j  (ime  j  and  Hobert  fays,  that  this  was  a  variance  in  the  body  and  fubftance  m.the  name; 
Uot  ia  tt  excref^eace)  though  )i  wa«  in  fome  fort  Irue,  and  cilss  it  as  cte  cafe  of  Hale  v.  Win« 

j)-%  gate* 


29  ^tdnt0« 

tate.'  ■  Le«  T6t.  cites  S.  C.  and  fays  it  was  incorporated  hjr  E.  4.  but  reci'et  the  variance 
urtMigy  (as  it  feems)  but  faysi  that  it  was  held  tu  be  a  variance  in  fubftance,  29  Eliz.  B.  R* 
Hall  V.  VVingate*  to  Rep.  124.  b«  cites  Mich.  19  and  ^o  Eliz.  B.  R.  S.  C.    That  tho 

words  (Kin;;  and  Queen's  Free-chapcl,  &c.)  was  a  variance  in  rubftanCe,  but  that  the  other  were 
var.ances  in  fyllable^  and  words,  and  not  in  iubftancC}  te  parum  differunt  fi^  re  ciuordant» 

m 

The  grants,       1 3.  A  corporation  may  be  knov:n  hy  two  natms^  and  if  it  hath 

^oratioi^*^"  been  fo  known  time  cut  df  mindy  a  grant  made  by  either  of  the 

inua  be  bv  names   is   good.    Cro.    E.   351.   Vaughan  v.  E.    of   Bedfordy 

the  name  of  Bifliop  of  Lnondon,  &  al. 

incorpora- 
tion ;  for  it  is  as  the  name  efhafnifw,  which  e.tnnat  te  ebarged',  per  all  the  judges  of  C.  E.  R^odU 
45.  pi.  80.— —S.  P.  And.' 197.  in  cafe  of  Fi(her  v.  B«ys. 

te.  159.  s.        14.  A   corporatibn,  being  incorporated   by  the  same  of  die 

c.  by  the  rrui/ier  and  chaplains  of  the  hofpital  cf  the  &avoy^  made  a  leafe.by 

NUrrirt^v  ^^  name  of  the  mfifter  and  chaplains  cf  the  hofpital  called  the  Savoy  ; 

rlfchalL-i  suid  per  two  judges  agaiuft  one,,  the  kade  was  held  void,  but  a 

And.  S02.  ^rit  of  error  was  Drought,  and  the  parties  compounded.     Hill.  aQi 

s  c.— -  £jj^^  y^^^  ^^g^  Fanfliaw's  cafe. 

riom  *a|^« 

fiiys  this  was  a  hard  judgment ;  for  things  (hall  be  fuppofed  to  be  named  according  to  truth. 

■  I      ■      S.  C.  cited  10  Rep*  123*  b. 

• 

15.  Merton  college  in  Oxford  was  incorporated  bv  the  name^ 
of  the  warden  and  jcholars  of  the  houfe  or  college  of  Merton  in  the- 
univerfity  ofQicford\  and  made  a  leafc  by  the  name  of  the  warden 

*  rf  the  hoHfe  or  college  of  Merton^  and  the  fcholars  ofthefaid  houfe  irt 
Oxford^  mifplacing  the  word  (fcholars)  and  leaving  out  the  word 

•  And.  196.  (*  univerfity)  but  it  was  adjudgpd,  that  it  being  the  (ame  in  fub* 
s.Cfays,  ftance9  the  variance"  is  not  materiaL  Trin.  30  £liz«.Mo.  266.. 
tMai  for  this  Fiflicr  V.  Boys, 

Tanancethe  '  ^ 

Itafe,  as  he  htd  heard,  was  adjudg^ed  void ;  for  the  college  (in  the  mnvtrfty  of  Otjmd)  and  th*' 
coHege  (in  Oxford)  are  net  the  fame  in  fenfe,  nor  does  Che  one  contain  the.  other,  and  though  in 
U&.  the  (univerfity  of  Oxford)  and  (Oxford)  were  the  fame,  and  the  one  conuined  the  othery 
yet  as<hey  may  be  d.fferent>tbe  couit,  who  are  to  judge  upon  the  matter  before  them,  cannctc 
intend  them  to  be  the  fame.  ■  ■  &>  C.  according  to  And.  196*  cited  Le.  i6t.  in  cafe  of 
Marriot  v.  Pafchail.  ■     10  Rep.  115.  a.  cire«  S.  C.  and  fays  the  leafe  was  held  void  for  the 

oiniflion  of  the  word  (icholars)  after  tlie  word  (college)  the  name  of  incorporation  bein{*(warden 
and  fcholars  of  the  houfe  or  college  of  fchotars  of  Merton^  Jcc.)  But  that  the  oroiflion  of  the 
word  (univerfity)  and  the  mifpLicing  of  the  word  (fcholars)  were  held  not  material,  md  that 
the  reporter  was  counfel  in  the  cafe.  Hob.  125.  cites  S.  C.  as  adjudged  upon  the  omifiion  of 
the  woro  (fcholars)  according  to  jo  Rep.  115.  and  caPs  it  a  hard  cafe ;  for  fince  they. were  named 
the  fcholars  of  the  houfe  in  one  pait  of  the  name,,  it  niiXt  follow,.that  it  was  the  houfe  of  the 
fame  fchokrs  (which  was  aU  that  was  wanted)  as  ijm^g\lfei  •f  Lyw»)  implied  that  Lyons  was  ft. 
borough. 

Kgerton  Solicitor  General  faid  arg.  that  ht  was  a  counfel  in  Merton  College's  cafe,  (al.  Fiiher 
vkBoy«)  and  tie  knew  that  the  jud^ment^  in  the  cafe,  was  not  given  for  the  caufe  alleged  \ff 
Cook,  bnt  becaufe  that  this  woiid  (fcholars)  was,  left  out  ttf  the  Itafe*.  Lt.  16^  in  caie  q£ 
>f«rriot  V.  Pafchall. 

16.  The  provofty  fellows  and  fcholars  of  ^een\  College  in  Oxford^ 
are  guardians  of  the  hofpital^  or  maifon  de  dteu  in  ^uAampton> 
and  they  make  a  leafe  of  land  parcel  of  the  faid  hofpiul^to  H.  fi>r 
a  term  of  years,  by  tke  name  pratofttus  focii  l^Jcholares  collegir 
reginalis  in  Oxonia  guardianus  hypitaUs^  ^4,  Judgment  being 
given  in  ejeAment,  it  was  objedea  in  arreft  thereof,  that  the  word 
guardianus  ought  to  have  been  guardiani :  becaufe  the  college 
confiils  of  many  perfons,  and  every  perfon  25  capable,  ao<i  is  not 


like  an  abbot  and  covent.  But  per  tot  Cur.  the  exception  was 
not  good ;  but  that  as  well  the  leafe  as  the  declaration  was  |ood ; 
for  £e  college  is  one  body,  and  as  one  perfon,  and  (o  guardianus 
is  good  enough,  i  Le.  1 34.  Hill.  30  £liz.  Queen's  college  in 
Oxford's  cafe. 

17.  Adafter  ef  the  houfe  or  eoUfge  of  St^  Thomas  of  Acorn  in 
London^  made  a  leafe  by  the  name  of  mafler  of  the  houfe  or  hofpitaly 

f^c.  (bine  of  the  juftices  conceived  that  there  is  not  any  material   fool 
variance,  (but  if  the  parties  would,  it  might  be  found  by  fpecial   **    ^      "* 
verdid)   for  by  them  college  and  bofpttal  are  all  one.    Le«  215. 
Mich.  32  &  33  £liz.  C.  B.  Cheiiy  v.  Smith. 

18.  If  a  town  be  incorporated,  and  afterwards  is  made  a  city 
and  they  grant  land  by  the  name  of  a  city^  it  is  good,  per  Cur. 
Mich.  36  &  37  Eliz.  Cra  E.  338.  in  cafe  of  Button  v. 
Wjghtman.  * 

19.  A  corporation  incorporated  by  the  name  of  minijler  Dei  Though 
pauperis  domus^  made  a  leafe  by  the  name  of  miniver  pauperis  ^^^^.  ^, 
Jtmus  Dei',  whether  this  variance  was  fatal  or  not,  the  court  was  Uafitham 
divided  f  Mich.  37  &  38  Eliz.  Mo.  539.  Sherborne  v.  Lewes,  in  the 

Goldfb.  121.  S.  C. Afterwards  by  two  judges  againft  worUsofiW 

one  it  is  a  good  leafe.     Hob.  124.  S.  C.  by  the  name  of  Pitts  v.  y^'Ula 

James.  Mo.  865.  S.  C«  not  vitiate 

if  every 
^rord  be  tn/t,  per  Cur.  Mo.  72.  pi.  195.  Anon.*— —  .\nil  a  lenfc  hy  the  fald  coUeg^e  was  made  bf 
the  confenc  of  ii^  whoU  chtiptir  of  tbc  faid  boufc,  inftead  uf, being  faid  to  be  made  bv  the  dtan  und 
tbafitr^  which  was  a  miftake  of  the  clerk.    Toth.  192.  cites  Brook  v.  Dean  aud  cliapccr  of  ibf 
cathc<lral  church  in  Oxon  and  DanieL    But  lays  not  how  decreed. 

ao.  Prefiient  and  fcholars  of  Corpus  Cbrifii  college  in  Oxford^ 
by  the  name  of  the  prefident  and  fcholars  of  Corpus  Chrifti 
college  in  Oxford,  in  the  county  of  Oxford^  made  a  leafe  to  the 
plaindfi^  This  was  held  not  to  be  a  material  variance  to  make 
the  leafe  void  Cro.  £.  815,  816.  Pafch.  43  Eliz.  Dumper  v» 
Syms. 

21.  Tht  prior  of  St,  John^s  of  Jerufalem  omitted  Jerufalem  in  A  Rrantbf 
the  gnuit,  yet  the  grant  was  good.    Jenk.  214.  pi.  54.  (where  he  f-^^'^j*" 
much  reprehends   die  avoiding  leafes  for  the  mifnofmer  of  the  andchapter 
corporation  granting  it.)  and  again,  (233.pl.  6.)  (235.  pi.  10.)  mayor  and' 

(and  27a  pL  88.)  commonaU 

Ufing  9/ what  ^Lice^  is  not  good ;  per  Popham  Ch.  J.  Poph.  56.  in  cafe  of  Button  v«  Wrishtroan* 
■  ■■  The  name  of  the  place  is  HJu  a  Juriutme  of  a  maii|  which  muft  bt  iuf«rted  to  nuke  the 
gnatgfiodt 


(A,  2)     What  is  a  Grant, 

1.  ^  H  E  dean  and  chapter  of  Briftol  made  fundry  leafes^  mifre- 

^    reciting   die  name  ef  their  corporation^  and  an  intricate 

cife  of  liindnr  fuch  leafes  made  of  one  thing  to  divers  men; 

wfaerdn  the  Ix>rd  Chancellor  (aid,  that  it  was  fit  to  help  fuch 

kaics  in  Chaaceryi  being  for  reafonabU  time  and  upon  good  eon^ 

'03  ^ration  I 


3°'  .  ^tanw. 

^erathni  contra  of  long  leaies,  without  conTuleratioa  of  fine 
or  good  rent ;  and  that  judges  might  have  done  well  at  the  firft  to 
have  expounded  the  law  fo,  with  averment  that  they  were  the  fame 
parties^  and  fo  was  the  old  law  till  now  oflate^  efpecially  where  the 
mijlaking  roje  on  their  part  who  had  the  keeping  of  the  tvidences, 
the  which  the  lefTee  could  not  (ee,  but  muft  take  a  leafe  by  the 
college  clerk.  In  a  writ  where  you  may  have  a  new  one^  it  is  no 
harm  to  abate  it  for  a  mifnomer  j  and  yet  in  that  cafe  fometioies  in 
old  timeS)  an  averment  of  conus  per  le  un  ou  le  auter>  where  they 
were  fued  by  others,  and  not  named  fo  by  themfelves.  Cary  s 
Rep.  44,  45.  cUes  23  Nov.  i  Jac. 

2.  That  cannot  be  a  grant  which  is  made  by  one  who  has  no 

interejl  in  himfelf  to  grant ;  and  an  authority  only  is  not  fufScieAt^; 

per  Holt  Ch.  J.  in  delivering  the  opinion  of  the  court.  Trin.  10 

W.  3.  12  Mod.  2Q0.  in  cafe  of  Saunders  v.  Owen. 

^•in  cafe  of       j.  So  a  rent  aHigned  in  lieu  of  a  dower  may  be  by  parol  without 

rM?beTf-     ^^^^'  though  it  be  a  freehold  created  de  novo,  and  though  a  rent 

figned/>r      Hes  in  grant ;  becaufe  this  is  not  properly  a  grant,  but  an  appeiat- 

•yfiiiyof       ment.    Trin.  10  W.  3.  12  Mod.  201.  Saunders  and  Owen* 

•  partition,  " 

-if  there  be  thr€t  paiteners^  and  rent  afligned  to  two,  if  it  were  a  granC,  they  would  be  jointetianfs, 
and  the  rent  would  furvive;  where-«.  it^beins  but  an  /ippoinimm,  if  either  of  them  dies,  tbe 
rent  (hall  go  to  ihe  heir  of  tiie  dcceafcd,  and  not  fuyvivc.  Trin.  lo  W.  3,  ix  Mod,  aoi. 
Saunders  and  Oweii. 

(A.  3)  By  what  Names  of  Corporation  a  Grant 
may  be  made  to  a  Corporation^  and  not  avoided 
by  Mifilofmcr, 

A  devife  lo    !•  A  Grant  made  to  a  corporation  by  other  than  their  true  namt 
a  college  by       •^*'  is  void  5  for   they  know  their  own  name.    Jenk,  214. 

though  it  be  not  by  the  ver}'  name  of  the  coq>oi'ation,  is  good«    Hob;  32.  in  cafe  of  Ooonden  v« 
Clcrke.**— -ciies  10  Rep.  57.  the  Uiiiveriity  oi  Oxtuiu  s  caie. 

2.  Variance  in  the  name  of  a  corporation^  fhall  not  lole  the 
oblieation,  if  it  be  of  one  and  the  fame  effe^.  Br,  Variance,  pL  80, 
by  Brook* 

3.  Js  in  debt  the  writ  was  praecipe  W*  W.  prior  of  the  boajb 
ofSt^  Mary  and  St.  Thomas  the  Martyr^  de  novo  loco  juxta  Guila^ 
jfordj  in  the  county  of  Surry^  and  tbe  obligation  wasy  we  R>  A*  prior 

of  the  priory  novi  loci  juxta  Guildford^  in  the  county  of  Surry y  and 
(ox^nt  of  tk$  fame  place  \  Pole.demanded  judgment  of  the  vrrit;  for 
it  (hould  be  (of  the  priory)  according  to  3ie  obligation,  and  not 
houfe ;  but  per  Prifot,  all  is  of  one  efFeft,  and  the  writ  (hall  be  ac- 
cording to  the  foundation  \  but  Pole  (aid,  yet  H  «ught  to  a(Scori 
with  an  alias  di^us.  But  per  Prifpf,  thjs  need  not  be ;  for  neither 
^e  fucceiTor  nor  the  plaintiff  are  eftopped,  and  tfae^e^rc  anfwer  | 
^uod  hota.  Br.  Variance,  pi.  8p,  ptes  ^8  ii.  b*  8. 
'    ^.  A  particular  patent  made  to  tbi  maywy  al^lfrmtn^  tmd  cemi 


mdnthy  of  S,  is  void,  if  there  was  no  mayor  at  the  time  of  die  grant. 
Br.  Corporations,  pi.  58.  cites  13  £.  4.  8. 

5.  Bondm^idc  to  the  mayor  of  London  is  not  good;  for  there  is  Arrbond 
fi#  fuch  corporation ;  per  CateH^.    Br.  Corporations,  pL  63.  cites  Rui^e  to  tha 
»i  E.  +.  7.  12.  27.  67.  •"J^-'^.fj 

bood  made  /o  7^-  -A^  nrayor  o/*!..  is  good,  bf  reafon  of  his  proper  name  «xpreffed*    Br.  Ibid. 

6.  The  chapel  of  St.  Stephens  was  incorporated  hy  the  nami  of 
deany  canonsy  and  vicarsy  and  after  a  man  granted  land  to  them  by 
name  of  preflnteris  five  catellanis  San£ii  Stephani  i^  fucceffiribus  fuis^ 
and  this  grant  was  adjuQged  void.    Br.  Cforporations,  pi.  65.  cite$ 
21  E.  4.  55,  56. 

7.  If  a  vill  be  incorporated  hy  name  of  m>iyor  and  hailiffsy  and 
after  they  have  confirmation  hy  name  of  mayor  and  hurgeffesy  the 
confirmation  is  void,  per  Brian  and  Wood.  Br.  Corporations, 
pL  35.  cites  14  H.  7.  I. 

8.  A  corporation  being   incorporated  by  the  name    of  the  ^f/u/ thou;;!i 
mayor  and  hurgejfes  of  the  Jting's  borough  of  Lynne  Regisy  a  bond  *"  '^®  . 
was  made  to  them  by  the  name  of  the  mayor  and  burgejes  of  Lynne  warex- 
Rjegisy  and  held  good,  for  the  words  (burgeflfes  of  Lynne  Regis)  preiTed,  tbji^ 
imply  that  (Lynne  Reeis)  is  a  borough,  and  the  words  (Lynne  '^y/-^''^^^^ 
Regis)  implies  It  is  the  King's  borough.     Mich.  11  Jac.  i.  10  named  by  tot 
Rep.  122.  b.    The  Corporation  of  Lynne  Regis's  cafe.  fame  name, 

andnot  LygiKi 
•ibtr  name,  ic  was  refolvedy  that  in  grants  and  conveyances  it  was  fiifficient,  if  the  name  of  the 
coq>oracion  be  the  fame  re  k  fenfu,  ihoogh  ic  be  not  fo  fyllabis  ft  verbis.  10  Rep.  124.  Mich,  it 
Jac.  C.  B.  S.  C— S.  C.  cited  Hob.  12c.— i  Brownl.  57.  has  a  (hort  note  of  the  S.  C. 

9.  Grant  inade  to  the  King  by  the  name  of  Sovereign  Lord  f    -5  2   J 
James y  omitting  die  word  (king)  is  good  enough*  xi  Rep.  21. 


(A.  4)    Good.     Made  by  genera/  Names,  as  Poor 

of  A.  &c. 

I.  "pvE  VISE  of  land  to  W.  N.for  lifey  remainder  to  the  church 
'^  of  St.  Andrew  in  Holborny  is  taken  good  to  the  parfon,  by 
the  words  aforeiaid;  quaere.     Br.   Corporations,    pi.   77.  cites 
Fitzh.  Devife,  27.  anno  21  R.  2. 

2.  In  ancient  time  a  grant  made  abbathiit  beata  Mariay  &c.  Br.  Gr.inf % 
et  monachis  ib.  Deo  feruientibus  had  been  eood;  fo  had  it  been  pi- 9.  cites' 
of  a  grant  made  ♦  Deo  bf  ecclejiay  of  fuch  a  place.  But  fuch  grants  |^  ^^-  ~ *• 
are  not  good  at  this  day,  becaufe  there  is  not  a  perfon  named  who  bV.  Grants ' 
can  take  by  force  of  the  grant.  Perk.  S.  55.  cites  39  AfT.  p.  20.  pi>  1^9. 
33  H.  6.  23.  ^^?  "^«  , 

•**  **  reafon  why 

the  ancient  deeU  is  good,  is,  becaafe  of  the  Img  continuMce  in  (fffiffi^fi*  ■*  S,  P,  Br.  Tail  ii 

Dnoes,  &c.  pL  at.  per  Brook,  contra  at  this  day,  unlefs  it  has  the  Vfordfttccfjors. 

3.  If  a  man  gives  land  per  dedi  &  conccffi  ecclefia  de  D,  this 
goes  to  the  paribn  and  bis  fucceilbrs,  per  Thirn,  ^r.  Eftates,  pL 
49*  cites  II  H.  4«  84. 

D4  4-  A 


32  <S^tant0« 

madcS^rf  ^  ^  gift  rfchaUels  to  tbi  parifiionert  of  D.  is  goo4  without 
^fmrlf  "hi  ^"y  Other  name,  and  the  churchwardens  (hall  have  a£Kon  j  for  it 
porijbk^s^  was  to  the  ufe  of  the  church,  though  thev  be  not  incorporatid,  per 
ofthepariih  Cur.  See  Br.  Grants,  pL  54.  and  Br.  Corporations.  pU  71.  cites 

in  fuch  a        37  H.  6.  30. 

place  is  not  good.    Perk.  S.  55.— —A  pft  ftjpedi  to  the  ufc  of  the  parifliionert  ii  good  ;  but  x 
jnffmcni  of  lands  to  the  ufe  of  the  parilhiooen  is  void ;  for  as  to  things  which  have  continuance^ 
at  feoffments,  leafes^  Sec.  they  have  no  capacity  to  take  by  that  name.     Br.  Feoffments  al.  Ufes, 
pi-  29.  cites  I  a  H.  7. 17.    ■  Bro.  Corpomtions,  pi.  5a.  cites  S.  C.  pU  77.  cites  37  H.  6.  30. 

——Br.  IX>Be>  &c.  pi.  50.  cites  12  H.  7*  18.— PJ.  17.  cites  37  H.  6.  30. 

Grant  of  5*  Note,  that  it  was  held  in  C*  B.  that  if  the  King  gives  land 

the  king,  in  fee  farm,  prebis  honunibus  of  the  vill  of  Daily  that  this  is  a  good 
niSSbus  of    ^corporation,    Br.  Corporations,  pi.  54,  cites  7  E.  4.  14. 

the  vill  of  Daley  which  is  not  incorporated  before,  rtmUritig  afte-farm^  is  good,  contra  without  a 
iee-farm  refervcd.    Note  the  diverfity«    Br.  Patents,  pi.  85.  cites  S.  C. 

6.  So  where  it  is  given  to  the  burgejfes^  citizens<,  and  community ; 
and  they  by  fuch  name  may  have  adion  of  things  touching  their 
farm,  and  the  writ  fliall  be  ad  refpond'  probis  hominibus,  &c.  and 
the  like.     Br.  Ibid. 

7.  A  grant  made  unto  the  Bifl^  of  tVincheJler^  without  other 
name,  is  a  good  grant ;  and  a  grant  made  unto  the  next  of  blood  of 

2.  5,  is  a  go(^  grant.    Perk.   S.  55.  cites  20  £•  4.   2*   12 

Toth.94.  8,  Qift  fQ  fijg  poQ^y  becaufe  it  is  no  corporation,  is  void, 

'  "  yet  was  relieved  in  chancery.    42  Eiiz.  Todi,  69,  Mayor  of 

Keading  v.  Lane. 
A  grant  9,  An  a£lion  of  debt  was  brought  upon  a  bond  made  guardianit 

ch^frchw '^^  fef  fuperviforibuf  pauperum  ^dderbury  \  the  defendant  pleaded,  that 
dens  of  fuch  there  were  other  churchwardens  not  named;  the  plaintiff  replied> 
a  church,  that  there  were  not,  and  upon  this  there  was  a  demurrer ;  and  it 
naini°**'of  ^^^  moyed  by  Pollcxfen,  that  the  defendant  might  anfwer  over; 
theirminies  ^^t  Blencow  on  the  other  fide  faid,  that  the  bond  was  made 
h  good.  guardianis  ecclefiae  paroch.  Adderbury,  &c.  and  no  perfon  namedj 
Perk. s. 55.  ^j^j  fQ  incertain;  for  it  ought  to  Jhew  who  were  churchwardens'^ 
t   33   J  ^"^  it  was  anfwered,  that  it  was  well  enough;  for  it  is  a  defcrip« 

tion,  as  to  the  Biihop  of  Ldndoii.    Mich,  i  Jac,  %•  Skin.  243, 

Polby  and  HarriSf 


(B)  By  what  Names  fuch  Pcrfbns  who  are  liable  to 
•  See (A)        Grant,    may  grant  [Name   of  *  Baptjfm   and 
^1-L  1,      P leadings. 1 
Fo.  43, 

^  -^  ■  '^  [  '•  T  F  a  nian  be  baptized  by  thf  name  of  y.  and  ts  known  kf 
i!s!c?£id  another  namey  if  he  grants  by  this  known  namf  it  is  eood, 

the  notes        46  E«  3'  *2*  ] 
there. 

X»^  fuch  2.  The  grants  of  fuch  perfons  which  are  good  without  name  of 

'Jiul  '       hpti/'Tfj  notwithftanding  diat  fuch  perfons  nana  tbimfehis  by  conn 
^-^   \  .  trarf 


®ranWt  33 

trarj  names  of  baptifin^  yet  their  grants  fhall  be  good.     And  i^very^z^    . 
therefore  if  an  abbot  grants  conunon  in  his  lands,  by  the  name  of  J^^^t^.jfjjl' 
Richard  abbot,  &c.  and  his  name  is  Robert,  this  is  a  good  grant,  ftandingche 
if  there  be  not  any  more  abbots  of  the  fame  name  of  foundation,  deed  ot 

tliat  by  contrary  nanm  of  bapiifm  of  the  feofibr,  and  by  coatrary  name  of  bapiifm  of  the  feuitec,  ic 
is  a  gmxl  feofnnent,  li  Bvtry  of  feifin  be  made  by  the  feoffor  uutn  the  feoffee,  and  it  takes  efte(^ 
by  the  livery,  and  not  by  the  deed,  &c.  Perk.  S  41.  ■  ^nd  if  a  man  pv$  uoto  me  hh  borf  by 
mytrdaud  mukes  to  me  a  nuruiiw  of  the  famc^  by  a  contrary  mamioi  haptifm,  and  by  my  conirar/ 
name  of  baptifm  it  is  a  good  gift  by  word,  bot  not  by  the  writing,  &<;.  Perk.  S.  42* 

3.  A  man  cannot  have  2  chrtftian  names^  as  A.  al.  B.  S,  Noy.  *  There  is 
135.    Loyd*s  cafe. — S.  P.  but  he  may  be  known  by  2  furnames.  jj^^rcnce 
£r,  Mifnomer,  pi.  47.  cites  i  H.  7.  28.-^Br.  Nofme,  pi.  22.  cites  between  % 
14  H.  7.  II.  pL  27.  cites  9  £«  4.  44,  per  Jenny.  miftake  in 

the  nimc  of 
h.ftijmy  and  in  the  fumame ;  for  a  man  ^  can  have  but  one  name  of  baptifro,  bot  may  have  z 
fumames.  Pafch.  29  £liz.  B.  R.  Cro.  £.  57.  Difply  v.  Sprac— -The  chriili.in  name  muft 
always  be  perfect.  Poph.  57.  in  cafe  of  Button  v.  Wriglitman.— •  S.  P.  per  Cokain.  Br. 
EAuppeL  pL  3.  cites  3  H.  6.  25.— Br.  Mifnofmer.  pL  a*  S.  P.  cites  2  H.  6.  5<— -f  Cro.  J.  $58. 
P.ii'ch.  M  jac.  in  Cam.  Scacc*  Watkius  v.  OUver.—Per  CLark  J.  Mo.  229«— Cro.  E.  328.  i« 
ufe  of  Humble  v.  Clover. 

4.  Debt  ^was  brought  in  London  agalnft  Edward  P.  (which 
was  his  right  name)  and  he  removed  himfelf  into  the  King's 
Bench,  and  put  in  bail  by  the  name  of  Edmund  P.  and  judgment 
was  had  againft  him  by  name  of  Edward.  It  was  faid,  that  be- 
cauie  he  had  removed  himfelf  by  the  name  of  Edmund,  he  is 
eftopped  to  by  the  contrary.  But  if  it  was  upon  an  original 
writ  here  in  B«  R.  it  were  other  wife;  and  afterwards  the  plaintiiF 
declared  againft  him  de  novo,  by  the  name  of  Edmund.  Trin. 
31  Eliz.  B.  R.  4  Le.  102.  Barlow  v.  Pierfon, 

5.  A  grant  to  one  not  naming  his  chrijiian  name  is  void ;  for  'f  a  perfoa 
it  is  uncertain  to  whom  the  grant  is,  except  it  be  one,  that  by  Jj^I^/'fi^,, 
reaibnofhis  dignity  01  office  it  is  known,  that  there  is  no  other  ^bemaybc 
of  the  iame  name ;  as  to  Popham,  Ch.  J.  or  Glanvill,  Serjeanjt  \  ctrtatniy 
and  yet  in  that  cafe  it  muft  be  averred^  that  there  are  no  other  of  ff^^^^ 
that  name.    Trin*  36  Eliz,  B.  R,  Cro,   £•   328.   Humble  r,  perfons,tho 

Glover*  omifllon,  or 

in  fome 
cife  the  mifprifion,  of  the  name  of  baptxfm,  (hall  not  avoid  the  granty  as  %\(t  omnibus  filiis  f .  S. 
«r  primosenito  filio  J.  S.  or  uxori  de  J.  S.  &c.  11  Rep.  at.  Dr.  Ayrey*s  cafe.         ■■$.  P.  Buls» 
ai  Pafch.  8  Jac.  in  cafe  of  Lord  Ewers  v.  Strickland. 

6.  A  conveyance  was  made  to  Jtadolph  Eivers^  Kt,  Lord  Ewersy  ^01(2  grant 
and  held  good,  notwithftanding  the  falfity  of  knight,  which  Ihall  j.^gt^l'l 
not  take  awav  the  defcription  of  the  true  perfon;  for  that  conftat  <,/V: where 
de  perfona,  he  being  fufficiently  expreiTed  by  the  name  of  Lord  his  name  is 
Ewers,    Pafch.  8  Jac.  Buls.  ai.  Ld.  Ewers  v.  Strickland.  ^''^  '^  V 

•^  good  granCf 

for  (here  is  but  one  bilhop  of  W.  and  tbereftire  he  is  fufficiently  drfiribed  by  that  addition.  Arc;. 
Mich.  8  W.  p  5  Mod*  30^  in  cafe  of  the  Kingv.  Biftiop  of  Chefter-^P— But  if  it  was  to  f.  S.  and 
M.  his  wifey  and  Jolm  bisjw,  where  his  name  is  Peter,  'tis  void  as  to  ttie  fon  for  tbo  miiuofmer  1 
but  if  he  only  faid  fon,  it  had  beea  good }  p^  Ayiiff  J.  4  I«e.  ^4. 


7.  Piers  and  Peter ^        Sander  $  and  Alexander^  ■  ^^*Joane  and  [    54.  1 
'Jane^  are  the  fiune  names.    But  Agnei  aqd  Ame^^'^GiUian  and  \v\fon  for 


>^'""  ;:S:L 
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153.  Tr-  J^^^^^f  ^fc  Afferent  names.  Pafch.  iS  Jac.  Cro*  J.  415, 
fon'scafe.  Gfiffidi  V.  Midditton.^^Randulphus  for  Randall  is  not  good, 
rcrci'tVd'  3  Buls.  162.  Cook  V.  Lancaftcn 

N.  Lutw.  8.  Ellen  for  Elianory  in  a  releafe,  was  pleaded  to  an  a^on  of 
a76.  in  cafe  debt  on  a  bond  entered  into,  by  the  name  of  Ellen ;  and  iffue 
iftS.*^  was  joined  upon  non  eft  fa&um,  and  found  by  verdi^  non  eft 
*— *Godb.  fadum;  per  omnes  J.  They  had  feveral  times  refolved,  that 
2S3.  pi.       none  can  make  obligation)  or  other  writing  by  a  contrary  name  of 


AmirToT"  ^^P^^fi^  ^'^  c*^  ^  known  by  2  narnes  of  baptifmy  and  faid,  non  ift 
^ii.^Ed'  faHum  was  an  apt  iflue,  and  the  jury,  in  nnding  non  eft  &9um, 
wtffM/bound  have  found  according  to  law;  and  it  the  jury  \aA  found  tbej^icial 
^tl  The  «^^''''  y«t  ^«  ^  fl^all  not  be  adjudged  to  bar  the  plaintiff, 
name  of  But  if  by  way  of  pleading,  it  fo  happens  that  the  party  may  relv 
E(iwar(i,'t\s  upon  a  conclufion  or  eftoppel,  then  he  may  be  aided,  otherwiie 

tofd?Mfch.  ^^^'    ^*"-  ^7  J*^-  M°-  ^97-  Panton  v.  Chowles. 

3a  and  33  Eliz.  Owen  48.— »-D.  279.  b.  Marg.  Leverfuch*s  cafe.—*  PlainUff  muft  fue  tbe 
defendant  by  tbe  name  he  is  bound  by,  and  if  he  appears,  and  pleads  non  ell  fadtum,  be  fliall  be 
concluded  by  the  bond.  D.  279.  Shotbolt's  cafe— — S.  C.  cited  Le.  3*2.—$.  P.  Br. 
Mifnomer.  pi.  50.  cites  5  E.  4.  46.  65.  For  he  cannot  plead  fuch  mifnofmer  contrary  thereto*— 
•  The  action  ought  to  be  brought  according  to  the  bond.  Cro.  J.  640.  Maby  v.  Shepherd*— -* 
Debt  on  ^o«/,  the  declaration  was  again fi  Sir  Robert f  namr^  him  jobti,  andjigned  Robert ;  non  cft 
factum  pleaded.  Verdidt  that  the  defendant  Sir  Robert  lealed  and  delivered.  Judgment  pro 
Qner*  but  reverfed  in  the  Exchequer  Ch.imher.  Scd  quaere  rationem.  Hill.  2  and  3  Jac.  a. 
£.  R.  2  Show.  504.  Ifted  v.  Clarke. Luiw.  894.  S.  C.  Gierke  v.  Ifted. 

9.  A  judgment  in  an  a£kion  on  the  cafe  was  fet  afidc,  becaufe 
the  adion  was  brought  by  the  name  of  Sibil-,  and  the  judgment  was 
entered  by  the  name  of  Ifabeh  Hill.  17  Jac.  B.  R.  Poph.  151. 
Wefterman  v.  Everfall. 

10.  'Tis  not  a  go©d  plea  in  abatement  for  a  defendant  to  fiiy, 
that  he  was  baptized  by  another  name,  but  he  muft  likewife^/irt*;, 
that  he  was  always  known  by  it^  and  not  put  the  plaintiflF  to  (hew 
how  his  name  was  altered  to  enable  him  to  fue  him.  Said  per 
Brothcrick  and  Darnell,  to  have  been  fo  held.  Hill.  2  Annae, 
B.  R.  6  Mod.  XI 6.  in  cafe  of  Waldeii  v.  Holman. 


(C)  To  what  Perfon  it  may  be  made. 

[  1. 1  F  an  Englifliman  goes  into  France^  and  there  becomes  a  moni^ 
^  yet  he  is  capable  of  any  grant  in  England;  becaufe  fuch 
profejfton  is  not  triable  5  and  alfo,  becaufe  all  profcffion  is  taken 
away  by  the  ftatute ;  and  by  our  religion  now  received,  fuch  vows 
and  profeflion  are  held  void.  I  have  heard,  that  this  was  refolvcd 
accordingly,  by  all  the  juftices  at  Serjeant's  Inn,  in  44  Eliz.  in 
one  Ley's  cafe.  ] 

2.  An  infant  may  be  a  grantee,  leflce,  obligee,  or  recognizee. 
Perk.  S.  47. 
•  3.  An  alien  born  may  well  purchafe  land,  and  the  purchafe  is 
good ;  but  the  king  may  feize.  But  religious  cannot  purchafe ; 
for  the  one  has  capacity,  and  the  other  not.  Br»  Corporationsi 
pi.  i6.  cites  1 1  H.  4.  26. 


4.  If  an  abbef  purcbafe  to  him  and  his  heirs^  and  after  is  de^ 
rained  and  dies^  his  heir'  ihall  not  have  the  land ;  for  he  had  not 
capacity  to  him  and  his  heirs  at  the  time  of  the  purchase  of  the  land. 
Br.  Eftates,  pi.  48.  cites  9  H*  5.  9. 

5.  Debt  by  the  vicar  of  D.  and  2  others  upon  an  obligation  \  the 
defendant  fatdy  that  the  one  of  the  plaintiffs,  who  is  namedVicar,  is 
a  chanon  profeffed  infuch  a  place,  in  fuch  religion,  under  the  obedi- 
ence of  fuch,  &c.  Judgment  if  he  (ball  be  anfwered^  and  the 
flaintiff  would  have  efiopped  him  by  the  obligation^  and  could  not. 
Br.  >Ionabilitie,  pi.  2.  cites  3  H.  6.  23. 

6.  But  it  was  held,  that  \i  fine  be  levied  to  a  numi  by  aflrange  f    <?  r  1 
wamiiy  that, this  ihall  conclude.     But  contra  of  an  obligation;  for  ^  . .     _ 
he  may  as  well  fay,  that  he  is  profeffed,  notwithftanding  the  obli-  heid/th^c^ 
gation,  as  he  may  fay  non  efl  fa6kum«    Ibid.  oUig.aiom 

made  to  a 


is  'joldf  for  want  of  capacity,  and  the  fovereign  fhall  not  fue  it.    Ibid.— «- And  if  a  ttutn^  w^m 
has  OH  obi.gatiM  enjers  into  relipoti,  his  CXeCUtor  ihall  fue  it.     Ibid, 


(C.  2)  By  what  Perfons,  and  to  what  Perfons, 
Corporations.  By  the  Head  to  the  Corporation, 
or  the  Corporation  to  the  Head. 

I.  'TpHE   majler  and  eonfreres  cannot  prefent  the  majler  to  a  fir.  Error. 
-*•    benefice ;  for  he  cannot  prefent  himfel^  nor  give  to  himfclf  pi.  ^3.  cites 
nor  can  the  mafler  and  confreres  infeoff  the  majler^  and  make  letter  '^  ^-  ^*  ^* 
of  attorney  to  deliver  feijin  to  him-,  for  though  he  has  two  capacities  held  to  be** 
to  take  of  another,  yet  none  has  this  capacity  to  take  of  himfelf.  a  void  pre. 
Br.  Corporations,  pi.  34.  cites  14  H.  8.  2.  29.  l*^a^^  a*^ 

Rieot  was  after  affirmed  U|)on  a  wric  of  error,    iz  Mod.  688.  Hill.  13  W.  3.  per  Holt  C,  J,  ia 
^c  of  the  City  of  London  v.  Wood. 

2.  The  dean  and  the  greater  part  of  the  chapter  make  the  cor-  s.  p.  For  if 
poration,  and  their  aft  is  the  s£t  of  all,  though  the  other  will  not  JJ^^f^»^«"^ 
agree;  and  therefore  the  dean  and  chapter  may  ^ii;^ /<?  one  of  the  fetafide, 
chapter^  becaufe  there  is  z  perfect  body  without  the  dean ;  but  *  the  yet  ftiiiit 
dean,  or  other  head  of  the  corporation,  cannot  be  fevered  from  the  ^^°"^^  ^^  a. 
corporation ;  for  then  it  is  not  a  perfeft  body.     Per  Moor  juftice.  ^onT^d 
hr.  Corporations^  pi.  34.  cites  14  H.  8.  2.  29.  when  the/ 

prefent  a 
member,  it  is  a  fetting  afide,  or  an  exdnfion  of  him,  for  that  purpofe  from  the  corporation. 
B-t  if  the  ma(ter»  who  is  the  head,  be  ict  afide,  then  it  ceafes  to  be  a  corporatiDn,  and  by  confe- 
(jusnce  cannot  do  any  corpdote  a^    Per  Holt^  Ch«  J.  12  Mod.  688.  in  cafe  of  the  City  of  Loa« 
ioa  V.  Wood...-^*  S.  P.  Jciik.  200.  pi.  18. 

3.  A  mayor  and  commonalty  cannot  enfeoff  the  mayor  by  deed, 
witn  a  letter  of  attorney.     Jenk.  200.  pi.  18. 

4*  But  they  may  enfeoff  ^«^  of  the  commonalty  \  for  the  corpora-  So  one  •/ the 
tion  remains  v.  ithout  him.     So  of  the  dean  and  chapter.  Jenk.  commoanity 

0Mdtbi  eomtmHaityi    Br*  Corporations,  p!.  4.  cites  3  H.  6.  43. 


the  mujur 


5.  If 


35  ^ttaitg, 

5.  If  mafter  or  prefident  of  a  foBege^  by  his  will  devife  any  land 

to  the  houfe,  of  which  he   is  prefident,  and  dies,  the  devife  is 

void,  and  without  their  bead  they  cannot  receive  to  die  ufe  of  their 

houfe  i  for  then  the  bodv  is  imperfe£^.    Per  Serjeant  Cholmly  &  aL 

s      and  Plowden.  3  £liz.  Dal.  31.  pi.  13. 


(C.  3)  By  Corporations  and  Colleges  to  Strangers. 

I.  "^'OTA.  It  was  agreed  by  all,  that  at  this  day,  corporation 
•*-^  of  mayor  and  commonalty^  or  of  bayliffs^  burgiffis^  ikc.  niay, 
by  their  common  feal,  grant  their  lands,  &c.for  life  or  ytarsy  or 
in  fee  \  and  this  fhall  be  good,  and  fhall  bind  their  fuccejjors*  Mich. 
15  Car.  2.  Sid.  162.  Anon. 


t  36  ]  (^'  4)     Grants,  to   what  Pcrfons  good.     Feme 

Coverts. 

5oitfeems  I*  T  ^  ^  ^fioffz  feme  covert,  and  after  the  baron  difagrees^  the 
wbtre  the  ^  feofFment  i.s  void,  per  Catefby ;  to  which  Brian  agreed ;  for 

^tmandant  ^^  feoffment  was  never  good  without  the  agreernent  of  the 

w'againft  baron.     Quaere  of  this  opinion ;  for  it  feems  that  'tis  good  *ti/l  the 

the  baron  baron  difagreesy  and  quaere  what  relation  the  difagreement  (ball 

\?d  ^*^Tn  ^'^  have ;  for  it  feems  that  the  profits^  tahn  mefne  between  the  difagree^ 

i^VofDIf  ^^^^  ^^^  ^^^  livery  J  JbaU  not  be  rendered  to  the  feoffor;  and  quaere, 

dtfagrumtat  if  a  pracxpe  quod  reddat  had  been  brought  againft  die  baron  and 

y^^^  f     f  ^^^^  ^^^^^  *^  livery,  and  then  the  baron  difagreed  pending  the  writj 

the°de-°'  ^  *'  feems  clearly,  that  the  writ  fhall  abate^  and  yet  the  177^  profits 

manUant  may  be  juftifiedy  for  this  is  executed^     Br.  Feoffment  de  terre,  pi. 

ttUers  be.      2b.  cites  I  H.  7.  l6. 

fore  the  *^  ' 

difagreement^  thero  'tis  executed  alfo.    <luo<}  nota*    Br.  Feofimeot  de  ttfrrci  i»l«  |6  §  dxit$  i 

U.  7*  16. 


(C.  5)  Good,  to  what  Pcrfons.     Perfons  not  in 
EiTe  at  the  Time,  in  Refpedt  of  the  Defcription. 

J,  T  F  a  man  purchafes  to  him  and  his  wife^  and  he  has  no  wife  at 
^  the  timey  &c.  though  he  afterwards  has  a  wife,  fbe  takes  no 
fftate.    Br.  Feoffment,  pi.  20.  cites  i  AC.  1 1. 
2«  But  it  is  (aid  if  it  be  ^  Uverj  of  feiiin>  it  is  otberwife.    Ibid» 


(D)By 


^ranttft  36 


(D)  By  what  Names  Grants  may  be  made  to  fuch 

Pcrfons. 

[  I.  T  F  a  man  be  haptifed  by  one  name^  and^  confirmed  by  another  Br.Mlfno- 
^  name,  he  may  be  grantee  by  the  name  confirmed,  \  46  ^<r  P*-  75- 
E.3.".b.]  .     ^'-i'. 

Brownl  49.  in  Sir  Edward  A(hfield's  cafe.— — f  Br.  Grants,  pi.  22.  cites  S.  C^  Where  2  man 
is  bapcized  by  one  name  and  confirmed  by  another,  he  Ihall  have  both  names  j  per  Frowikc  ; 
but  Fineux  contra ;  bat  he  does  not  (ay,  what  name  he  ihall  have.  Br.  Noftne,  pi.  !%•  cites 
14  H.  7*  II.— -—A  patent  of  certain  iandt  is  made  to  J*  8.  and  afterwards  J.S.is  confirmed  by 
the  b'dhop»  by  the  name  of  T.  S.  aotwithftanding  the  change  of  his  name,  the  land  remains 
with  T.  S.  But  if  after  the  confirmation  a  fatent  had  been  made  to  J.  S.  it  had  been  void ;  for 
confiraatioo  by  the  bifhop  is  a  fecoad  baptiifn,  and  changes  his  name.    Jenk.  100.  pi.  94. 

f  2.  If  confirmation  be  made  to  fuch  an  one  and  bis  wife^  Br.  Nofmey 
*  Without  naming  her  name  of  baptijnty  fhe  (hall  take  well  enough.  P^- 9-  cites. 
46E.3.a2.b.]  *jiis.^p. 

Br.  Koftne.  pi.  13.  cites  15  H.  7.  14.  Per  Vavafoo  Frowike»  and  Haflcet;  and^o  of  grant  to  tht. 
tldffi  fom,  without  other  name^  •Br.  Nofme,pl.  36.  cites  la  AfC  i6.  ■  S.  P.  Br.  Grants^  pU 
75.  cites  II  AS.  16^        Br.  Pleadings*  pi.  138.  cites  30  £•  3. 18. 

f  J.  If  confirmation  be  to  die  baron  and  Mariot  his  wife f  where  Br.Mlfnof- 
Aer  name  is  Mary^  (he   £hall  take  nothing  by   this  deed*  46  ^^^*S^'  '^^ 

£  ,  ^      Br.  Grants, 

JL*3.22.  J  pi.  22.  cites 

8. 0  If  bnd  is  given  nJ.S  and  bis  wife,  it  is  good  without  exprelfing  the  name  of  bis^ 

wife.    Br.  Fines,  pL  72. 

[4*  If  the  King  grants  to  T^and  Elen  his  wife^  where  her  name  1$  T  ^j  T 
EmeBnjjet  it  is  a  good  grant  to  them  s  becaufe  (he  is  named  the  ^^^  Kbftne. 
wife  of  T.    a  H.  4*  25.  adjudged.  ]  pl/^.  ekes  * 

s.c 

[5.  If  a  grant  be  to  J*  S.  knighty  of  a  thing  which  lies  merely  in  A  grant 
iranty  as  of  renc-charge»  if  he  be  mt  a  inigbt^  nothing  pafles.  ?^^^ 

4  H.  6.  I.  b.  ]  ^'hcre  he  it 

not  Knt.  is  void*  fi***  ai^  obligation  made  to  J,  S.  of  D,  where  there  is  mjiieh  viilf  is  good,  and 
(o  k  was  agreed.  And  fa  there  feenis  to  be  a  divirfity  between  an  adStion  which  goes  to  tbeferfdn, 
and  that  which  goes  to  the  vilh    Br.  Grants,  pi.  50.  cites  4  H.  6.  1.  Br.  Mifnnmer,  pl« 

38.  S.  P.  cites  S.C.«— ^He  that  is  a  rtfuttd  knigbt,  and  yet  is  not  a  knight,  cannot  take  by  that 
■ame ;  lor  where  a  man  takes  by  a  name  of  reputation,  there  mufl  be  fim  fouHdatiom  to  ground 
tkM  rtfitiation  tifw,  as  there  is  in  cafe  of  a  kajtwdf.  who  takes  by  name  of  a  fin,  but  there  is  no 
foondatioo  for  a  roan  to  be  a  knight  who  is  no  knight  zt  Mod.  186.  Hill.  9  W.  3.  The  Kin^ 
▼.  Bifliop  of  Chefter  le  al.— — .Jffjtf  it  may  be  obje^ed,  that  names  of  dignity  may  U  fuffparted  by 
reptttatton,  f«i  the  oUUft  fom  of  a  dnh  hath  the  title  of  marfutfs  or  earl.  Now  fuppofe  a  grant  was 
male  to  the  eldcft  Ton  of  a  duke,  by  the  name  of  roarquefSf  that  grant  would'be  good,  becaufe 
there  is  a  fomija/iom  for  it :  for  by  the  laws  ofUraldryf  t,serf  duke's  eKleft  foA  takes  place  as 
aBarqneft,  that  ity  after  aU  real  marquefles;  and  the  common  ujagg  of  the  realm,  gives  them  thofe 
titles  in  2^  writiags  nonv  C'davs;  but  tlie  old  comvtyamts  were  cautious  in  fo  doing,  they  called  them 
fach  a  o(\e  tfftiire  ammonly  tailed  marfuefsf  tec,  and  even  in  modem  conveyances,  they  are  always 
mentioned  to  be  the  tUefifom  o^fucb  a  one*  HilL  9  W.  3.  la  Mod.  186.  The  King  v.  Biihop  o£ 
Cbelleric  aL 

[  6.  If  a  nmainder  be  limited  to  y.  S.  where  these  is  noi  any  man 
blown  by  fuch  name  in  rcrum  natura,  it  is  a  void  remainder  39 
I.  3.  12.  1 

^  [7.  If 


17  0rant£p; 

Bui  if  J.  S.        [  7.  If  a  remainder  be  limited  to  the  fin  of  J.  S.  if  J.  S.  has  n^ 
jZ'iZ  T  ^^yfi^^  the  remainder  is  void.  39  E.  3.  11.  ] 

rent  is  granted  unto  tbefirftfin  cfj,  S*  and  not  by  any  other  name,  it  is  a  good  grant/  if  tlw  deed 
be  delivered.    Perk.  S.  54.  cites  30  E.  3.  t%.  2  E.  3.  1. 

But  if  J.  S.  hath  not  any  iffue,  and  a  rent  is  granted  uiaa  him,  whjhall  be  iUfoJ  ijfue  of  J,  S. 
whether  it  be  fon  or  daughter,  this  grant  is  void ;  cauia  patet.  Perk.  S.  54. 

fo"^ s'c.  f  ^"  ^^'^^^  remainder  be  limited  to  J.  S.  the  fin  ofW,  S.  though 
Ko'y.  3^/  he  be  a  meer  hajiard^  and  no  mulier  by  the  law  fpirituaJ,  yet  if  he 
s.c.6Rep.  be  known  for  his  Jon  the  remainder  is  good.  39  E.  3.  11.  M.  38 
^5-  3  i-*-  and  39  El.  B.  R.  agreed,  per  Cur'  between  Bloodwell  and 
^^-  Edwards.] 

Hob.  32-  [9.  If  ^ grant  he  to  A.  fin  of  S.  and  C.  If  he  he  their  hqftard,  it 

Contra.-^      IS  vord.     41  E.  3.  10.1 

ttjce  by.  name  of  foi^  or  daughter,  iffi  htown^  though  there  was  no  marriage  between  the  father 
and  mother.  Hob,  3a.  cites  »7  E.  3V  85.  a.  b.— —  But  then  he  muft  be  caliai  by  ajurname,  3  Le.  49. 

•  Br.  [  10.  But  ifB.  and  C  have  a  hajiard^  emd  xtfterwards  intermarry^ 

iT^^es  thisbaftard,^becaufe  he  is  a  mulier  in  the  fpiritual  law,  rnay  be  a  gran- 

9.C.  and  tee  by  name  of  their  fon.  *  41  E.  3.  19.  6  Rep.  65.  Sir  Moyle 

held  a  good  Finch's  cafe.  ] 

name  of 

purchafe  though  he  be  a  baflard,  and  the  more  fo,  becaufe  a  baflard  may  have  a  mother  cert^jn. 

J*r'  ^c^'  f  '  '•  ^^  ^'  makes  feofffnent  in  fee,  to  the  uft  ^  himfelffor  Kfej  the 

<oq»E-Tio.  ^^^^^  '^  '^^  J^^  ^^^^  of  one  Mary  Lloyd  of  her  body  iegotten 

S.  C.  Noy.    hy  A.  the  feoffor^  whether  it  be  lawfully  begotten,  or  othenwfe^fi  that 

is.  s.  c.  6     //  he  reputed  the  fin  of  the  faid  A.  and  fo  from  eldcft  iffue  to  feldeft ' 

?7-^77.^*       iffuey  and  to  the  heirs  of  the  body  of  the  fakl  iffue  \   it  is  fuflicient 

^  Origl        for  Ji*  S.  to  intitlehimfelf  to  this  *^  remainder,  to  fay  tha^he  is  the  fan 

Rent.  of  the  faid  A.  begotten  of  the  bpdy  of  the  faid  Mary  Lloyd,  and 

that  he  is  fo  reputed  in  the  common  reputation  of  the  country, 

though  he  ¥^s  not  born  aitd  in  eSe  ftt  the;  time  of  the  remainder 

granted,  and  though  peradventupc  ihcr«  are  lawfud  iffues  betweeiv 

*u  ,-^  them,  who  are  younger  than  the  baftard.     For  the  perfon  who 

•FoL  44.  fl^^'l  J^ve  it,  is' certainly  enough  dcfcribed.   For  a  bajiard  ofafhrny 

«^  -^-  _r  is  certainly  known  to  be  her  iffite^  and  this  is  limited  to  the  *  eldeft 

f    "JS    1  ^ffue,  and  a  baftard  may  bey  tn  reputati(m^  the  fin  of  man.     M.  38 

^    ^      "*  And  39  El.  B,  R.  between  Bloodwell  and  Edwards  ] 

[12.  If  an  eftate  for  life  be  made,  the  remainder  to  the  iffue  of  tht 
^^y  rfj'  ^*  ^  ^f^'^^  begotten  of  the  body  of  A.  5.  if  he  has  after* 
an  illegitimate  ijiie^  yet  this  iflue  fliall  never  take  this  remayider, 
becaufe  he  cannot  have  a  reputation  of  iffue  before  he  is  born.    Co*  ^ 
Lite.  3.  b.] 

[13.  But  if  a  man  has  a  hajiard^  and  after  by  continuance  of 
time,  he  is  known  for  his  reputed  fin^  then  a  remainder  limited  to 
him  after  by  name  of  reputed  fonis  good.  ,  Co.  Litt,  3.  b.  ] 
See  Fines  [  14-  If  a  man  gives  land  by  fine  to  R.  and  Sibil  his  tvifiy  where 

(L.  a  2)       his  wife  is  *  named  Ifahelj  ihe  /hall  not  take  any  eftate  by  this  fine. 
(Ajifell.)-  I  Aff.  II.  adjudged,  but  quaere.  ] 
l».C.  cited  Hill.  17  J.ic.  B.  R,  Pop.i.  151.  WoCerman  v.  Evcrfal|. 

[15.  TTfi 


[  X5,  7%  fright  hir  of  J.  S.  being  dead^  is  good  name  of  purchafe  •  Ori^. 
without*  mentioning  any  name  of  baptifm  of  him.     2  E.  3.  28.  b.   L^*!^/I}t 

1-    J      J  T?     -   o-    n  But  if  7. 5. 

adjudged  j  27  E.  3, 87.  J  tc  livirfg  at 

Che  time  of  the  grant  the  grant  is  nothing  worth ;  for  then  there  is  no*  fuch  pcrfon  at  the  time  o£ 
the  gnuit*   For  J.  S.  cannot  properly  have  an  heir  during  his  hfe.    PcrK.  $•  52* 

[  16.  Sir  William  Penfon  being  maife  a  herald^  and  by  the  patent 
he  is  called  Qajiir^  an  obligation  made  to  him  by  the  name  of 
Chefter  widiout  any  other  name  is  good ;  for  it  is  fufficient  to  ufe-     . 
jcribe  the  perfon  in  grants.     H,  5.  Ja.  B.  per  Curiam.  ] 

[17.  So  a  remainder  may  be  limited  to  the  right  heirs  of  J.  5.—  Bocaufe 
7.  S.  being  alive  at  the  time,  if  he  dies  having  an  heir  before  the  ^^^^^^  »  one 
aeath  of  the  leffce  27  E.  3. 87.  ]  ^^^^^^ 

who  may  izk.e  immediately  in  the  beginning  of  the  leafc ;  hut  if  an  immediate  eftate  is  granted 
to  the  right  heirs  of  J.S.  the  remainder  over  t«  a  ftranger,  the  remainder  over  is  not  good*  See 
Perk.  S.  s%f  55.  cites  S.  C 

[  i9.  If  a  grant  be  made  to  Robert  Earl  of  Pembroke,  where  "  Repbii. 

kis  name  is  Henry^  or  to  George  bijhop  ^Norwich,  where  his  name  JJ^'j^g 

is  John^  and  fo  of  an  abbot,  &c.  of  thefe  and  of  fuch  like,  there  s.c.a'tedl. 

may  be  but  one  name  of  dignity,  and  therefore  fuch  grant  is  good  s.  c.  cited 

though  the  name  of  baptifm  be  miftaken.     Co.  Litt.  3.]  of  tiw  ^^^"^ 

Rv>llf.  Pafch.  1723.  »  Wms's  Rep.  142.— -—(^«/  othcrwife)  a  grant  made  to  a  man  by  a  wre-^ 

^  ^(y^^r/Wi  not  in  the  plea  oiUy,  but  in  the  grant  itfelf. 


tbri/liam  nam  Cannot  be  good  ;  it  muft  conftart 

12  Mod.  186.  King  r.  Bifhopof  Cheiter  and  al.' 

A  grant  nude  to  R.  abba  cfD.  where  his  name  is  T,  is  good ;  for  his  name  is  lull  without  the 
word  R.    Br.  Corporation!,  pi.  8a  cites  27  £.  3.  85.  and  Fitzh.  Granti  67. 

[  10.  V  A.feifedofUht  manor  of  Blacon  in  fee  in  right  of  his  wife  Cro.  c. 
leafes  tt  for  years^  and  after  he  and  his  wife  die^  by  which  the  leafe  ^]'  ^  ^* 
is  void  in  law.      But  the  lejfee  continues  pojfejjion  by  colour  of  the  «.c-l.Ilill, 
leafej  and  after  D.  the  heir  of  the  feme  to  whom  the  land  is  defcended  Eftate  (Z. 
by  indenture  recites  thefaid  leafe  of  the  faid  manor  of  Blacon,  and  ^S^^'  ^' 
then  grants  the  reverjion  of  the  laid  leafe  of  and  in  the  faid  manor    '    * 
of  Blacon,  with  all  andjingular  other  thje  premijfes  (except  timber 
trets)  whereof  he  is  feifed  in  fee  to  E,  hahenJt  the  faid  manor  and  all 
and  lingular  other  the  premifles  with  the  appurtenances^  from  the 
time  that  the  faid  manor  Jhall  r evert j  to  the  hands  and  pofleffion 
of  him  or  his  heirs,  byway  of  furrender  of  the  faid  leafe,  for-* 
feiture  of  it,  expiration,  and  det«rmination  of  the  faid  term  of  years 
dierein  fpeciim,  or  otherwife,  till  the  end  of  the  term  of  60  years 
then  next  enfuing.    In  this  cife  this  is  a  void  grant,  and  Jhall  not 
enure  as  a  leafe  to  commence  immediately^  nor  to  have  any  effeSi ;  becaufe 
he  had  not  then  any  reverfion,  and  he  has  granted  the  reverjion  f    ^q   1 
ef  the  find  recited  leafe  where  there  was  not  any  fuch  leafe  and  though  L    i  7    J 
there  are  the  words  in  the  premifles  of  the  grant  (witli  all  and 
fiflgular  odier  the  premifles)  .yet  this  does  not  better  the  cafe; 
beaufe  the  manor  of  Blacon  is  mentioned  before,  and  therefore 
by  the  words  (ether  thepremiffos)  it  is  to  be  intended  another  thing 
than  the  maoor  which  was  mentiuned  before^  and  though  the  haben- 
dum be  habendum  the  faid  manor  of  Blacon  ^et  this  will  not  aid  it, 
ia  as  much  as  it  was  not  granted  in  the  premiffis  of  the  deed.  Hill. 

10  Car. 


39  (Statltfi. 

16  Car.  B.  R.  between  Miller  ^W  others  agalnft  Mainwarlng  ad- 
judged per  tot  Cur.  vix.  Jones,  Croke,  and  Barldey  in  writ  of 
error  upon  fuch  judgment^  to  the  fame  intent  in  Chefter,  which 
concerned  Sir  Kandall  Crew,  and  the  firft  judgment  afErmed  ac-- 
cordingly  I  being  of  the  council  of  the  plaintiff  in  error.  Intratur. 
Tr.  10  Can  Rot.  32 X.] 
^"''^^'  [  20.  If  zcafyhoider  makes  a  Ua/i  for  years  by  indenture  bf  licence 
'  of  the  lord  rcferving  a  rent,  ana  fititn  furrenders  the  reverfion  of 

the  copyhold  to  another  who  is  admitted  accordingly,  in  this 
cafe  the  furrender  by  the  name  of  the  reverfion  is  good  though 
the  leafe  was  not  made  by  furrender  but  by  indenture  \  for  it  is 
the  leafe  of  the  cooyhold  and  not  of  the  lord.  Hobart's  Reports 
239.  refolved  per  Cur.  between  Swinnertonand  Miller.  ] 
^Otfg,  (ai  £21.  If  A.  feifed  in  fee  ^X2nt%  tajiuram  of  the  cUfe^  the  dofe 
joilurc.)  pailes  *  the  pafture,  and  not  the  vefture  only  to  be  taken  by  his 
beafts ;  for  he  (hall  have  claufum  fregit*  Mich.  14  Ja.  B.  R. 
between  Mountjoy  and  Terdern,  per  Cur.  adjudged  upon  demurrer ; 
for  there  was  pleaded  that  A.  leafed  the  pwure  of  the  clofe  for 
years  without  deed,  and  adjudged  good  for  the  reafon  aforefaid. 
Intratur  Tr.  14 Car,  Rot.  l^()U^ 

[  22.  If  an  abhot^  before  the  dilToIution,  feifed  in  fee  of  a  re^ory 
atpropriate  of  D.  to  him  and  his  fucceflbrs  granted  to  J.  S.  advoca^ 
ttonem  isf  patronatum  D^  by  thofe  words,  the  advowfon  cannot  pafs, 
and  the  appropriation  cannot  be  fevered  from  the  abbot  and  his 
fucceflbrs,  Mich.  23  &  24  £1.  in  the  Exchequer,  between  Boftock 
and  Monyns  adjudged  upon  a  demurrer  for  tlve  church  of  Walder* 
Ihare  in  the  county  of  K^ent.  ] 

23.  A^feiftdofa  rent  charge  in  fee  granii  the  iame  rent  unto  B.y^r 
Hfe<i  and  the  tenant  of  the  land  attorns,  &c.  and  TJtttrwsis  by  amther 
deed  grants  the  reverfion  of  the  fame  rent  unto  the  right  heirs  of  J, 
S»  who  is  alive  9  this  grant  is  void ;  becaufe  there  is  not  any  perfon 
who  can  take,  but  if  J.  S.  had  been  dead  at  the  time  of  the  grant, 
then  it  had  been  good,  fb  that  thefe  words  (right  heirs)  may  be  the 
name  of  the  grantee.  Perk.  S.  53.  cites  2  £.  3.  X. 

24.  A  grant  made  unto  the  next  of  blood  of  J.  S.  is  a  good  grant* 
Perk.  S.  55-      ' 

.Ibid,  ph  ^5*  Where  the  grantecy  or  other  terfon  is  mifnamed  in  a  deed, 

76.  cites  which  takes^  all  its  operation  by  the  deed^  it  is  void.     Br.  Mifhcnner, 

s.c.  ph  38.  cites  4  H.  6.  1. 

If  a/»/-  26.  As  grant  to  make  livery  of  feifin  by  letter  of  attorney  t^J.N. 

""^,^7         chaplain  who  is  no  chaplainy  ice.    Ibid* 

deeu  be  ' 

inade  to  a  man  hy  a  wrong  fuum,  but  AWy  iimadt  to  him  in  fivfonp  there  tlie  feoAneot  is  good  becaufe 

conftac  de  perfooa.    And  the  books  piit  a  Hifference  between  a  frtmt  that  has  iu  operatioa  by  a 

deed  itielf,  and  where  it  is  by  iivtryi  in  the  former  it  cannot  be-  soods  in  the  latter  itis.     ix 

Mod.  t86.  the  King  v.  Bilhop  of  Chefter  and  al. 

So  of  a  yj^  Grant  of  the  aduowfon  of  the  church  of  Sabot  Peter^  where 

ohnrztmtoj  it  IS  Saint  Pctor  and  Paul,  the  grant  is  void.    Br.  Miihomer,  pl» 
liXy>j     9.  cites  35  H.  6.  5. 

f  uch  lUDBM.  Ibid.  So  by  name  of  Fatr  md  ?W,  where  it  is  Saint  Fotr  Mfy,   Ibid. 

r  4.0  1       ^^'  ^^^  perfon  be  fo  difcribed  that  he  may  be  eertainly  dtftinguiiked 
^  ^     ^  from  other  perfons  the  omiffioH)  or^  ia  fome  cafes,  tiie  loMpriiion, 

of 


t>f  the  name  afbaptlfm  fi  all  not  avoid  the  grant    Hill,  ii  Jac.  ii 
^ep.  21.  Dr.  Ayreye's  cafe. 


(D*  2.)  Miftake  In  the  Defcfiption  of  the  Perfon* 

I.  T  F  A.  S.  reciting  by  her  deed  that  Jkc  is  a  feme  covert  (and  in 
^  truth  fhe  is  z  feme  file)  grants  an  annuity,  &c.  it  is  a  good 
grant ;  for  that  is  but  a  void  recitaly  and  the  grantee  need  not  put 
that  in  his  writ,  and  that  cannot  be  a  conclufion  to  him,  when  he 
fheweth  the  deed.    Perk.  S.  40.  cites  3  E.  3.  Itin.  Not.  132. 

2.  l^hc  name  of  the  grantor  is  not  put  in  the  deed  to  any  other 
intent,  but  to  make  certainty  of  die  grantor,  and  therefore  if  the 
duke  of  Suffolk,  by  the  name  of  the  duke  of  Suffolk,  without  his  name  of 
baptijm^  grants  an  annuity,  rent,  common  reverfion,  &:c.  it  is  a 
good  grant,  becaufc  there  -are  no  more  dukes  in  England  of 
that  name.     Perk.  S.  36.  cites  8  £.  4.  14. 

3.  \i  father  and  fin  are  of  one  name,  and  xht  father  grants  an  ^nJifthc 
annuity  by  his  name  without  any  addition,  this  is  a  good  grant ;  for  fi"' '"  ^"*^** 
when  there  is  no  addition,  it  fliall  be  intended  the  grant  of  the  father*  3^  annuity' 
Perk.  S.  37.  ■     by  his 

naTie 
vithaui  tmy  addiii'm  (I  conccivc)  fuch  grant  is  good  ;  for  if  the  grantee  bring  a  writ  of  annuity 
againft  the  fon,   he  can'c  help  himfeifi,  by  any  means  ;  for  if  he  deny  the  deed  it  Ihall  be  found 
againft  him, &c.  Perk.S.  37. 

4.  A  bond  made  to  J.  S.  fiUo  &  heredi  G.  S.  where  in  truth 
J.  S.  was  a  bajiardi  or  to  A.  N.  wife  of  J.  N.  where  A.  N.  was 
a  widow,  or  vice  verfa ;  thefe  words  are  but  nugation  &  furplufage* 
Arg.  D.  1 19.  b. — cites  9  £.  4.  29.  b.  9  H.  5.  5.  7  H.  4.  23.  48 E. 


(D.  3)  Where  the  Mifnofmcr  is  of  the  Surnamef 

and  Pleading  thereof. 

!•  T\  E BT by  the  name  di  Adderly  and  recovery  by  the  name  of 
-^-^  Adderby,  the  bail  is  not  liable,  till  the  record  be  amended ; 
becaufe  the  condemnation  is  at  the  fuit  of  another  perfon.     Cro* 
£.  458.  Framfon  \ .  Delamere. 

2.  Miihofiner  of  an  obligee  relieved  in  chancery .  Mich.  43  &  44 
Eliz*  Cro.  £•  847.  Coulfton  v.  Carr. 

3.  AiTumpnt  againft  Germin;  defendant  pleads  his  name  is 
Jermy,  abfque  hoc  that  it  is  Jermin,  per  Cur.  it  is  a  material 
variance  but  cured  by  defendants  appearance ',  but  defendant  ought 
to  plead  quod  jfermi  qui  implacitatus  eji  per  nomen  Jermin  dicit,  that 
his  name  is  Jermy ;  fo  judgment  quod  Refp.  Oufter.  Hill.  4  W,  & 
M.  B.  R.  Cumb.  188.  Tallent  v.  Jermy. 

4.  Bond  made  by  EUn  fubfcribed  Elwin,  the  variance  is  not 
material.    2  Salk.  462.  Cromwell  v.  Grunfdon. 

Vol.  XIV.  E  5-  ^- 
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^tantjf* 
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Vid.  tit. 


5.  A,  binds  himfelfby  name  of  B,  zxA  he  is  accordingly  fued  hf 
name  of  B.  he  xmy- plead  mifnofmer^  and  the  other,  may  reply  that 
he  made,  the  bond  by  name  of  B*  and  ejiap  him  by  demanding 
judgment,  if  againft  his  own  deed,  he  fhall  be  admitted  to  fay  his 
name  is  yf.  and  then  he  may  rejoin,  and  fay,  he  made  no  fuch 
deed,  and  this  he  muft  do  without  oyer ;  for  if  he  pray  eyer^  he 
admits  his  name  to  be  B.  per  Cur.  Mich*  3  Annas,  B.  R.  i  Salk.  7* 
Linch.  V.  Hook.—  6  Mod.  225.  Fox  v.  Tiljy.  Litt.  R.  184.  per 
Richardfon  Ch.  J. 

6.  Feme  covert^  after  arreft  and  bail  bond  given  by  a  wrong 
Ctm^MbJl  "^."^^  "^*y  P'^^^  ^^  mifnofmer.  Mich.  3  Annas,  B.  R.  1  Salk.  7, 
glJ^by  a    ^*"c^  V.  Hooke. 

wrong  nam©  is  an  efloppel,  if  plainiiff  plead  compcruit  ad  diem.    Mich.  6  Annae,  B.  R.  i 
Salk.  8.  Stroud  v.  Lady  Gerrard. 

(D*  4)    Mifnofmer*     Grant  by  Nomcn  Cc^nitum, 

and  Pleadings  thereof. 

t0  A  Had  iflue  two  daughters.  Amy  and  Agnes,  and  by  con^ 
-^^*  tinuance  Any  was  called  Agnes^  the  father  devifes  to  his 
daughter  called  Agnes  ^  and  adjudged  that  Amy  (hall  have  the  legacy; 
,  becaufe  Amy  is  called  Agnes,  and  the  other  is  Agnes  really,  and 
cannot  take  by  the  name  of  his  daughter  called  Agnes  i  per  Clark 
J.  Mo,  230.  Hill.  29  Eliz.  in  Fanfliaw's  cafe —  ■  cites  5 
E.  3. 

2.  Names  of  dignity j  office^  &c*  are  good  names  of  purchafe  ; 
and  land  will  pafs  to  one  by  the  name  of  fon,  though  he  is  a  hajiard% 
and  this  even  by  conveyance,  and  fo  by  the  name  of  wife^  though 
ihe  be  not  lawful,  if  they  are  fo  reputed^  or  known  by  that  name.^ 
Hob.  32.  Hill.  10  Jac.  in  cafe  of  Counden  v.  Clerk.  ■  cites 
27  E.  3.  85. 

3.  If  I  am  known  by  the  name  of  Edward  TVilliamfon^  v^ere  my 
name  is  Edward  Anderfon^  and  laiids  are  given  to  me  by  the  name  of 
Edward  Williamfon ;  the  fame  is  a  good  name  of  purchafe ;  per 
AndeHon.    Godb.  17.  Pafch.  25  El.  B.  R- 

4-  An  indenture  is  recited  to  be  between  the  plaintiff  and  J. 
Barber,  whereas  it  ihould  have  been  Barker;  per  Roll.  J.  it  may 
be,  he  is  known  by  either  name^  and  then  it  is  well  enough*  Trin. 
24'Car.  B.  R.  Sti.  128.  Anon. 

5.  The  defendant  pleads  mifnofmer,  the  plaintiff  replies  tarn  fuam 
&  hoc  paratus  eft  verificare,  and  ruled  that  it  is  wdl  either  way^ 
whether  the  plaintiff  concludes  to  the  country,  or  with  a  hoc  paratus. 
But  where  tiie  defendant  in  his  plea  fraverfes  abfque  bocy  there  the 
plaintiff  in  his  replication  muft  conclude  to  the  country*  Ciiaib» 
308.  Mich.  6  W.  &  M.  B.  R.  Alien  r.  Syms. 


--:f 


(E)  Things 


4B%antier;  ^t 


(E)     Things  [or  Names]  in  Reputation. 

[  I.  T  F  there  arc  not  any  free  tenants  of  a  manor ^  hut  diverfe  copy  t  Lc7.  tti 

^    holders  of  the  manors,  but  it  has  been  known  by  name  of  a 
mansr^  yet  it  fhall  pafs  by  the  name  of  a  manor.    Mich.  22  and  23  *  6  Rep. 
El.  B.  k.  between  Vines  and  Durham.     Cites  •  Co.  6.  Sir  Mpyle  ^5-  *>• 
Finch.  67.  adjudged .  ] 

2.  If  a  man  leaje  land  by  indenture  in  July,  to  have  from  Mich. 
next  for  1 1  years,  the  leflee  may  grant  over  his  term  before  Mich* 
but  not  furrender  it\  for  he  had  not  poffeffion  before.  Br.  Grants, 
pi.  no.  cites  22  E.4.  37. 

3.  In  the  cafe  of  a  grant  by  the  Klng^  lands  (hall  be  reputed 
parcel  of  a  manoTy  if  it  be  fo  taken  by  the  rentals,  or  other  evidence 
or  records,  and  {hall  paFs  as  fuch.  Agreed  per  tot.  Cur.  Pafch.  24 
Elix.  Savil.  26.  Doddington  v.  Ford. 

4.  In  avowry  for  a  rent  charge.     Rent  reputed  parcel  of  a  manor   Mo.  190.  S. 
viU  pa&  by  reputation,  if  the  bailiffs  of  the  manor  had  always  receiv^  C  argued. 
ed  and  accounted  for  the  faid  rent,  and  the  lejfees  of  the  laid  manor 

had  enjoyed  it  as  parcel  thereof 'y   for  tllis  had  been  good  matter  to 

induce  a  reputation,  and  to  have  incorporated  the  fald  rent  with  the 

(aid  manors  per  Gawdy  J.    And  of  fuch  opinion  (as  was  affirmed   p  .. 

by-Wray)  was  Anderfon  Ch.  J.  of  C.  B.  and  Manwood  Ch.  B.  of  L   4^   J 

the  Exchequer  j  but  judgment  was  given  againft  the  avowant  for 

want  of  fetting  forth  thereof,     i  Le.  15.  rafch.  26  Eliz.  B.  R. 

Forman  v.  Bohan. 

5.  Kin^  E.  6.  feifcd  of  the  manor  of  C.  of  which  a  wood  was 
parcel,  granted  the  faid  wood  in  fee,  which  afterwards  efcheated  to 
the  King  for  treafon.  Qiieen  Mary  granted  the  fame  wood  to 
another  in  fee,  who  granted  it  to  the  now  Queen,  who  granted  the 
£ud  manor,  feT  omnes  bofcos  modo  vel  ante  hac  cognit.  vel  reputat,  ut 
pars  membrrvel  parcel,  maner.  predict .  to  J.  S.  And  it  was  refolved 
in  the  Exchequer,  that,  by  that  grant  the  faid  wood  did  pafs  to  J.  S. 
for  it  vnA  part  of  the  manor  in  the  time  of  E.  6.  at  which  time, 
(ante  hac)  without  the  word  (unquam)  (hall  be  extended,  ad 
quodcunque  tempus  praeteritum,  and  reputation  needs  not  fo  ancient 
pedigree  to  eftablifh  it;  for  general  acceptance  will  produce  repu- 
tation. Cited  by  Gawdy  J.  Pafch.  26  Ehz.  i  Le.  15.  as  the  E.  of 
Leicefter's  cafe. 

6.  Atdnor  in  effe  may  acquire  a  new  name  to  pafs  by  in  a  few  years. 
6  Rep.  65.  b.  Mich.  4  Jac.  C.  B.  in  Sir  Moyle  Finch's  cafe. 

7.  An  avowry  was  made  for  amerciament  in  a  court  leety  and 
fliews  that  he  was  feifed  of  the  manor  in  fee,  and  thr:  he  and  all, 
&c.  have  had  a  *  court  leet,  and  the  plaintiff  traverfcs  that  he  was 
feifed  of  the  manor  in  fee ;  it  was  held,  that  if  he  had  a  reputed 
manorj  it  would  maintain  the  avowry,  though  in  truth  he  had  no 
manor.     Brownl.  170.  Mich.  8  Jac. 

8.  A  manor  in  reputation,  which  is  not  a  manor  in  truth,  does  cro.  e, 
not  pafs  bjr  die  name  of  a  manor  in  a  fine  or  recovery  \  for  they  si4.7o7« 


4^  etmti. 

Mallet—  ^e  grounded  on  original  writs,  which  ought  to  be  certain,  and  nof 

dentf^^rB^  ^^  ^^  taken  by  intendment.    But  otherwije  of  a  grant  ♦  or  feoffment  ^ 

«  Br.  Feoff-  for  there  the  intent  of  the  parties  fhall  help  it.    Noy  7.  Johnfon  v« 

incot  Ue  Heydon.    ~ 

terre,  '  ' 

pL  14.  cites  12  H.  6.  ^.  SaviL  113.  Thetford's  cafe.  ■  A  manor  in  reputation  only 
\rill  pafs  by  the  name  of  a  manor,  though  not  deniandible  by  it<  Lac  63.  in  cafe  of  Hems  v. 
Stroud.—*  A  recovery  is  fuffercd  of  a  m:inori  and  all  lauds  parcel,  or  reputed  parcrl ;  Hide 
Ch.  J.  Pafch.  16  Car*  a.  delivered  the  opinion  of  the  court,  that  the  hnds  rp.fui:d pared  taffcd  by 
the  recQVity  as  well  as  the  others  ;  and  f^iid/o  they  would  in  a  conveyance ^  or  in  the  eye  of  the  Kvif^ ; 
for  be  had  made  grants  of  the  manor  of  St.  James's,  which  is  only  a  manor  in  reputation* 
Lev.  27.  28.  B.  R«  Tl^iune  ▼.  Thinne.  S.  C.  adjudged  accordingly.  Vent.  51.  and  Sid.  190. 

9.  A.  having  three  acres  in  a  place  called  Broad,  has  another 

piece  of  land  feparate  by  a  hedge  from  it,  but  adjoining  to  the 

(aid  three  acres,  and  this  had  been  fo  feparated  for  40  years,  but 

anciently  had  been  part  of  Broad,  and  of  late  the  hedge  was.  takett 

dozvnj  and  it  was  laid  to  the  three  acres;  then  A.  makes  ^feoffment 

efthe  three  acres  in  Broad^  and  adds  thefe  words,  (be  it  more  or  lefs) 

and  it  was  held,  that  the  parcel  once  feparate,  though  it  had  been 

annexed  now  10  or  20  years,  (hall  not  pafe  by  this  conveyance, 

becavife  this  may  have  gained  another  name  during  the  feparation. 

Clayt.  46.  Rulhworth's  cafe. 

Xc.107.  s.        10.  If  the  manor  of  D.  be  holden  of  the  manor  of  S»  and  to  the 

P.  Long  V.    manor  of  D.  as  an  advowfon  appendant,  and  that  the  manor  of  Dm 

Hemmings.  ^^^  efchtated  to  the  manor  of  S.  fo  that  the  demefnes  of  one  is 

become  parcel  of  the  demefnes  of  the  other;  yet  the  advowfon 

ihall  be  Aill  faid  appendant  to  the  manor  of  D.  as  it  was  at  firft. 

And   the  manor  of  D.  fliall  continue  in  reputation  a  manor  in 

refpeft  of  fuch  things   as   arc  appendant  thereunto.      Dod.  of 

Adv.  28. 

Palm.  376.        1 1.  A  little  time,  {viz.  two  years)  is  fufficient  for  the  gaining  a 

if  there  are    reputation  of  lands,  being  ^^r^tV  of  a  manor,  in  chancery,  Pafch. 

to  enforce''    9  Car.  Cro.  Car.  308.  Simmonds  v.  Green. 

the  reput.ition.  Trin.  21  Jac.  B.  R.  Loftes  v.  Barker.— 2  Roll.  R.  347.  S. C.^-6  Rep.  65.  b. 
Sir  Moyle  Finch's  cafe. 

12,  Bargain  and  fale  of  a  manory  &c.  and  all  that  his  chafe  of  IV. 
with  all  profits,  &c.  thereunto  belonging,  or  have  been  ufed,  &c« 

^  as  parcel,  or  reputed  or  known,  or  as  part  or  member  thereof. 

L  43  J^^^i^^S^^  ^^^  though  woods  lying  adjacent  thereto  did  not  pafs  l^y 
thefe  words  (all  that  his  chafe  of  IV,)  yet  it  pafled  by  the  enfuing 
wofds  (or  reputed^  (^c.)  there  being^  fufficient  proof  to  ground  a 
reputation  upon,  viz.  That  the  deer  ufed  to  browfe,  and  the  keeper 
had  his  walk  there  for  60  years.  2  Sid.  i*  Mich.  1657.  B.R, 
Dodfworth's  cafe. 


(E.  2)     Time.    At  what  Time  a  Grant  may  be 

made. 

I.  'Tp  HE  mar/halt  of  fee  in  B.  R.  may  grant  over  his  office  to 
*    anotheryir  Ijfe^  kuty  after fucb  grant  he  cannot  grant  to  the 

grantee 


grantee  to  make  a  deputy :  and  foTt  feems,  that  if  the  authority  be  not 
given  in  the  firji  grant^  to  exercife  by  him  or  by  his  fufficient  deputy, 
he  cannot  grant  it  after;  qusre  as  to  the  firft.  Br.  Grants,  pK  6l« 
cites  ?9  H.  6.  34. 

2.  if  there  is  mayor  and  commonalty  of  D.  and  the  mayor  diesj  a 
grant  made  to  the  mayor  and  €ommon(ilty  of  D.  is  void ;  becaufe  die 
body  politick,  which  is  capable,  is  not  compleat,  but  wants  the 
head  Co.  Litt.  264. 

3.  Goods  forfeited C2X\not  be  granted  before  feifure,  Cok«  thought 
that  they  are  not  forfeited  before  feifure;  rafch,  I2'jac.  Roll.  R.  7. 
Cullom  Betts,  &c.  v.  Sherman. 


(E.  3)    Void  by  Matter  Ex  poll  Fado. 

J.  A  Setfed  in  right  of  M,  his  zuife  of  a  reverfion  in  fee  y  exfeSlant 
^^  •  on  an  ejfate  for  life  of  J,  S,  gr(inted  the  reverfion^  after  the 
death  of  J.  S.  to  If^.K.  for  life^  and  J.  S.  attorned,  and  then  •-//. 
died.  M,  granted  the  reverfion  to  B.  and  y.  S,  attorned,  and  after 
died^  and  B.  entered.  The  grant  of  A.  to  W.  R.  was  void,  becaufe 
he  died  beforp  M.  and  alfo  before  J.  S.  the  tenant  for  life.  See 
Br.  Travcrfe,  per,  &c.  pi.  233.  cites  10  E.  4.  8. 


(F)  What  Things  may  be  granted,  [In  reJpeSi  of 

the  Thing  J] 

[  I-  /jL  Man  may  grants  deer  in  certain*    18  E.  4.  14.  b.]  Br»l>on«w 

cites  I  g  E.4.  14. 

[  2.  A  right  of  a  term  cannot  be  granted.     D.  2  and  3  Ma,   A  *^'.^^^ 

110-  72.  J  inaction 

which  cannot  be  fold  nor  grnntcd  hj  the  law.     Arff.  And.  77.— A  right  or /i/A?  of  eutry 

cannw  be  irnnsfcrrcd.     Arg.  Sliow  ^78 A  ri;;ht  (hall  not  pafs  by  way  of  ^rant,  «;i//x  b^ 

ejtn:ui/bmr^,  &c.   ood  by  releafc  ii  njay  be  extinguilhed.    Perk.  S.  85.  cites  21  £.4.  2.  $ 
H.  V.'S. 

[3.  If  a  man  has  a  rentfervice  or  rent  charge  he  mfiy  grant  oyer  So  he  niay 
fart  of  the  rentj  and  it  fhall  be  good  if  the  tenant  attornes.  9  H.  J^Jj^tuf  it* 

V«  1 3*  J  tornmcnt. 

Cro.  E.  65T.  Ards  v.  Watkinst 

[4.  Grantee  of  a  next  prefentation  may  grant  it  over.     7  H  4. 
34.  b.  36.  b.  adjudged.  } 

[S*  The. church  being  voidy*  by  the  21  H.  8.  of  pluralities^  the  [  44  1 
prefentation  is  not  grantable.  D.  3  Ma,  129.  66.  24 E.  3.  30,  5  ^^^  ^f 
adjudeed.  ]  pi.  66. 

Ajard  ?.  Bi(hop  of  Petcrburgh  &  Denton.— A  ia;>fe  cannot  be  granted  over  as  a  grant  of  a  next 
hft  of  fuch  a  church,  neither  before  it  faljs,  nor  after.  Hob.  154-  Colt  &  Qlover  v.  ihe  hifhop  of 

^  j;   o  Coventry. 


44  <^rant0. 

Coveotfy.— — *  The  fame  taw  is  If  it  be  any  othenvife  void.  Sei  D.  26.  pi.  x5c."-«-T29*b.  pt« 
66.— 282.  b.  pi.  28.-^For  it  is  a  thing  in  aftion  and  privity^  and  veiled  m  the  perfonof 
the  grantor.  Jenk«  236.  pi.  13. 

Things  in  [6.  Chofe  en  aHibn  is  not  grantable  over.    21  £•  4.  84.  ] 

A^ion  can- 
not be  granted  bnt  to  him  that  has  the  fofffffion^  and  that  by  rtUaJe  or  amjirmatim.    Fin.  Law,  Svo. 
107^     ■    S.P.  ■■    !•  Rep.  48. 

Though  a         [  7.  >/j  a  contraSi  is  not  grantable.     21  £.  4.  84.  ] 

thing  in 

^i£iion  cannot  be  transferred  over,  nor  devifed,  yet  a  eontraflf  v/hieh  anfeifrwn  wt  inter tfi  in  land^ 
or  which  is  an  intered,  may  he  well  transferred  over ;  per  Popliam.  Mich.  40  &  41  £Uz* 
Cro.  E.  638.  in  cafe  of  Ards  v.  Wat  kins.-  Cro.  E.  651. 

Jcnk.3t36.        [  8,  An  obligation  is  not  grantable.     21  £.  4.  84.  ] 
pi.  13. 

%  Roll.  31.        [  9.  Charters  arc  not  grantable  without  the  land.    Contra  10  H* 

Faits  (A.        6.  20.  b.  ] 
a)  pi.  3-  ^ 

cites  S.  C.  contra. 

An  annuity       [  xo.  An  annuity  for  life  is  not  grantable  over,  2i  E.  4.  43.  b.  22 

^^y^,      E.  4.  6.  ] 

granted  ^        J 

over  though  it  charg:  the  p(ffon  and  n»t  tht  tand^  if  it  ht generally  granted^  w  be  hy  prefcripti<m ;  contrsry  of 
an  annuity,  granted  pro  contiho  impendendo,  per  Catcfby  J.  Br.  Grants,  pi.  ir8.  cites  21  E,  4.  20.——' 
jinntdty  pio  coruilio  impcndemio  for  term  of  life  of  the  grantor  may  be  granted  over.     Het-  80.  Hill. 

3  Car.  C.  B.  Gcrrard  v.  Boden. ^Perk.  S.  87.  Quaere.  So  if  it  was  pro  confilio  impenfo^ 

Silo.  6.  Trin.  3  E.  6.  Baker  v.  Broke.*— —pi.  65.  S.  P.  but  no  judgment.— But  not,  if  it  be'not 
grat^ted  to  him  aud  his  aiRgnes.  D.  i.  b.  Marg.  D.  x.  cites  21  £.  4.  83.  b.  Quaere  de  ceo.  36 
Aff.  3>  I  Perk.  S.  xox.  S.  P.  and  makes  a  quaere^  even  if  the  word  alligns  had  beeu 

added. 

•kt  feems  [  iz.  But  *  annuity  in  fee  is  grantable.  21  E.  4.  43.  b.  41  E. 
it  may  weU  j.  27.  b.  Becaufe  it  fliall  defccnd.  3  H.  4.  8.  by  the  King. 
ove?^*5v      Grantee  of  a  common  ofpafture  may  grant  it  over.  7  H.  4.  36.  b.  ] 

it  is  not  t/urtly  a  chofe  en  affimi,  but  is  mixt  with  realty  i  for  if  it  be  granted  in  fee,  it  may  defcend 
to  the  heir,  contrary  of  a  deht,    Br.  Grants,  pi.  X09.  cites  21  £.  4.  93.  S.  P.  per  Afkue 

J.  quod  nemo  negavit.  But  Brook  fays,  quaere,  if  it  be  not  but  achol'e  en  aftion.  Br.  Deputy^ 
pi.  6.  cites  X 9  H.  6,  42.-'Br.  Annuities,  pi.  19.  cites  S.  C.  S.  P.  by  the  bed  opinion.  Br. 
I)eputy,  pi.  X5.  cites  21  £.  4.  20.*-<*-Sv  P.  Perk.  S.  87.  cites  S.  C.  But  fais.  Quaere ;  for  the 
grantee  Sms  net  any  rtnudy  to  have  it,  hut  h^  way  ofi  a<9to/i.— «>S.  P.  Br.  Annuity,  pi.  8.  cites  41  £. 

1.  a?.*!!     ■   S.  P.  per  Thorp,  but  BelK.  contra.     For  it  is  only  a  chofe  en  action*  as  debt« 
Ir.  Deputy^  pi.  2.  cites  S.  C. 

5.  P.  Br.         [42.  A   corodie  uncertain  is  not  grantable  to  feveraL    8  £• 

Grants,  pi.  4.  ,7.] 
109.  cites  T  /  J 
ax  £.  4.  9.      I  I  S,  P.  unlefs  it  be  granted  tp  him  and  his  afligns.  D.  i.  b.  Marg. 

pi.   !• 

S.  P.  Br.  [13,  But  otherwife  it  is  of  a  corodie  certain*   8  £.  4.  17.  ] 

Grants,  pi, 

109.  cites  2 1  E,  4.  9."  I  'S.  P.  Br.  Deputy,  pi.  15.  cites  ai  £.  4. 10,  per  Coloie.  ■■        .S.  ?• 

D.  X.  b.  Marg.  pL  x. 

Unlefs  the  [  ij^  A  coTody  uncertain  is  not  grantable  over;  for  per- 
\^arj\is     si^venture,    grantee   will   have    more    fuftenance  than    grantor. 

21  £.  4.  43.  b*  Curia.  22  £.  4.  6.  and  tofeveral  8  £•  4.  17. 

Curia,  j 


■5 

••^»— n       [  *^S'  A  ToTnmon  fans  number  in  fee  is.  grant&ble  to  another.    21 

Foi^  E.  4.  84.  For  the  word  heirs  implies  affignees.  ] 

~*^  [16.  Bi^ 


J 


[  i6.  Btit  common  for  life  or  yearsj  without  number,  is  not  Ju/ gr.nmee, 

rantable;.fbr  it  may  be  a  prejudice  to  the  tenant  of  the  land,  of  common 
E.  4*  17-  but  quaere.  ]  .^.i/^* 

f"».  iv,  or  of  Anadvowfon,  or  cf  a  villnin,-or  rentier  tbe  like,  may  grant  the  fame  over,  notwith- 
ftandin;  the  grant  be  not  to  him  and  his  adigns,  unlefs  there  be  a  ffecial  provijo  in  the  grant, 
that  he  ought  not  fo  to  do,  &c.  Perk.  S.  103. 

[17  EJlovers  uncertain^  that  is  to  fay,  fo  much  as  I  will  ufe  in  Perk.  8. 
my  chimney,  are  not  grantable  over.  22  E.  4.  6.  ]  s^pTbt! 

Grants,  pi.  109.  cites  21  £.  4. 9« 

[18.  [If]  I  grant  my  horft  to  you  to  ride  to  York  you  cannot  s.P.  Br. 
grant  it  to  another.  22  E.  4.  6.  ]  l^^f!' 

cites  22  £.  4.  5^ 

fig.*  A  kafe  at  will  is  not  grantable  over.  22  E.  4.  6.  ]  ?-P«  Fo^ 

^    ^  J  o  ^  -•  It  IS  no 

cftaic.  Br.  Grams,  pi.  I58.  cites  27  H.  6.  3. 

[  [19-]  Grantee  of  away  for  life  upon  my  land  cannot  grant  it  S.P.Br. 
over.  7  H.  4.  36.  b.  ]  .  ^^iTat^ 

11 H,  7*  i5._^o  of  a  tvay  apptnA.irt  \  for  none  cm  have  the  profit  of  fuch  way  but  he  who  hat 
Che  laad  to  which  fuch  way  is  appendant.    Br.  Grants,  pi.  130.  cUes  5  H.  7.  7. 

f  20.  If  the  King  grarits  a  warren  to  another  and  his  heirsy  in 
his  manor^  the  grantee  may  grant  the  manor  with  the  warren  over 
to  another  in  fee;  for  this  liberty  inhetret  folo^  folum  fequitur,  21 
£.  I.  Libro  Parliament  47.  b.  agreed.  ] 

[  21.  So  if  the  King  grants  to  another  and  his  heirs,  in  certain 
manors  or  vills,  a  fair  or  market^  the  grantee  may  grant  over  the     ^ 
manors  or  vills  with  the  fair  or  market.    Dubitatur.  21  £.  I. 
Liber  Parliamentorum,  47.  b.  ] 

22.  A  man  may  have  a  hundred  by  prefiription  in  grofs^  but  he  ^J' ^'^^ 
cannot  grant  it  over,  no  more  than  of  oifiitrfranchifesy  which  the  Jg*  g^J^^ 
King  grants,  the  grantee  cannot  grant  them  over.     Quzre  inde.  s.  C. 
^t.  Grants,  pi.  176.  cites  6  E.  2.   For  it  is  admitted  32  H.  6.  24. 

that  warren  may  oe  granted  over.    Br.  ibid.  pi.  144. 

23.  The  lord  granted  for  himfelf  and  his  heirs,  to  his  tenant^  S.  P.  ibid. 
who  held  in  chivalry,  that  he  nor  his  heirs  Jhall  not  take  ward  of  the  P?'  £^^^'*^ 
defendant^  nor  of  his  heirsy  and  a  good  grant,  and  the  tenant  may 

by  this  re^butt  the  lord  by  way  of  plea.  Br.  Grants,  pi.  175. 

24*  If  a  man  feifed  of  land,  leafes  the  fame/^r  /j/2r,  the  remainder 
to  the  right  heirs  of  J.  S.  who  is  livings  this  remainder  takes 
cflPe^l  prefently,  but  is  in  no  perfon  to  grant,  becaufe  it  is  in 
abeyance^  viz.  in  the  confideration  of  the  law,  &c.  Perk.  S.  87.  cites 
27  E.  3.  87. 

25.  It  was  agreed,  that  he  in  reverfton  in  tail  may  grant  his 
reverixon  over,  and  if  the  tenant  in  tail  attorns,  this  is  good,  and 
it  (hall  pals;  per  Finch,  J.  clearly,  which  Belk.  who  was  of 
counfel  againft  die  fine  denied.  Br.  Tail  and  Dones,  &c.  pi.  5.  cites 

43  E-  3-  3t9- 

26.  A  man  may  grant  to  his  lord  to  dijlrain  for  his  rent^  by 

Vbict\  be  holds  of  him,  fcilicet,  to  diftrain  for  the  (ame  in  other  lands ^ 

£  ^  which 


45t  <!5rantjS* 

which  is  not  held  of  the  fame  lord)  and  If  the  lord  be  an  abbot, 

this  is  not  mortmain ;  for  he  {hall  not  have  more  rent  than  he  had 

before ;  but  he  has  a  diftrefs  more  than  he  had  befpre.    Br,  Grants, 

pi.  131.  cites  9  H.  6.  9. 
auUmn  ^7'  ^  "^^^  cannot  make  a  good  grant,  unlefs  the  thing  be  in 

habct.  VKI.  f^irn  at  the  time  of  the  grant  \  as  if  I  grant  to  you,  that  if  you  make 
Maxims.       to  me  an  obligation,  it  (hall  be  void, -and  afterwards,  you  make  to 

me  an  obligation,   the  obligation  is  good,  and  the  grant  is  void; 

per  Fortefcue,  to  which  Fray  agreed,  and  none  denied.  Br.  Grants, 

pi.  40.  cites  19  H,  6.  62. 

28.  But  by  Markham.  If  I  grant  to  my  tenant^  that  he  /hall  not 
i^  impeached  of  wajl^   or  that  he  fliall  not  be  punift)ed  Ity  cejfavit^ 

L  4^  J  *^^s  ^s  ^  go^^  grant,  and  the  tenant  may  rebutt  by  it,  and  fliall 
not  be  put  to  his  writ  of  covenant,  which  two  others  agreed.  Br. 
Grants,   pi.  40.  cites  19  H.  6-  62. 

29.  It  was  agreed,  that  where  rent  is  referved  for  equality  of 
partition,  that  the  coparcener  may  grant  it  over,  and  the  grantee 
maydiftrain.    Br.  Grants,  pi.  41.  cites  ai  H.  6.  11, 12. 

•  Common  30.  «  Convnon  appendant  cannot  be  granted  over,  nor  made  in 

ftStfiUt  g^o^s.    Otherwife  off  coTnmon  appurtenant^  and  advowfon  appendant  \ 

cannot,  'by  ft>r  none  can  have  tlie  profit  of  fuch  common  but  he  who  has  the 

grant  or  land  to  which  fuch  common  is  appendant.    Br.  Grants,  pi.  1 30. 

rXtr!^    Cites  5  H.  7.  7. 

from  the  land  to  which  it  is  appendant,  if  it  be  in  cffe.  Perk.  S.  104.— f  S.  P.  Br.  GrantSi  pi. 
109.  cites  21  E.  4.  9. — SoU  fafiurc  is  grantable  over  at  this  day.  1  Mod.  75.  Mich,  aj  Car.  x.  \u 
cal'e  of  Holkias  v.  Ilobin^. 

31.  If  a  trefpajfor  takes  wy  goodsy  I  may  releafe  them  to  him,  hi/t 
not  give  them  to  him^  for  he  hath  a  right  to  ftiem,  hut  not  a  property 
in  them ;  per  Brian  J.  Br.  Done,  &c.  pi.  24.  cites  6  H.  7.  9. 
5tfofa  32.  Trefpafs  o^  chafing  in  his  park^  and  killing  and  carrying 

l*irf!r;«to^  away  his  deer,  the  defendant  juftified  by  licence  given  to  J.  S. 
iotf/i,  tocat  his  mailer,  by  which  he  as  ifervant  to  the  faid  J.  S*  and  by 
and  drink ;  his  command,  entered,  and  did  the  trefpafj>,  &c.  And  per  Keble, 
^is  cannot  ji^ence  does  not  extend  but  to  him  to  whom  it  is  given,  and  ^ 
ovcn*lbtd.  cannot  be  granted  over;  for  licence  is  only  at  pleafure.  Br, 
— — •$.?.    Licences,  pi.  10.  cites  12  H,  7.  25, 

Arg-  Bridg, 

115.  cites  18  £.  4.  14.  and  Dyer  34  H.  S.— — Br.  Licence,  pi.  25. 

The  poffef-  jj.  The  King  creates  a  man  a  duke,  and  gives  him  20/.  annuity^ 
nexed*to  fi^  maintenance  of  his  dignity^  he  cannot  give  this  to  another) 
the  duke-  for  it  is  incident  to  his  dignity.  D.  2.  Mich.  6  H.  8.  in  cafe  of 
dom  are      Oliver  v.  Emfonne. 

not  tranf- 

ferrableover  but  by  fpccial  adt  of  parliament.   Arg.  Godbolt.  397.  Pafch.  3  Car.  in  cafe  of 

Whirtie  v.  Wefton. 

Moifc'"  ^^'  ^   ^^'"-^  fufpended  may   be   granted.      Arg.  3  Le.    154. 

cannot  be      ^-^  -^'  *9  ^"<*  3^  ^^»2-  \^  ^^^  ^^  Cadec  V.  OHvcf, 

granted  to  any,  nor  by  any,  for  it  is  not  in  ajjy  perfon  in  the  woild  durieg  the  f\]fpeof&  Br. 
Grants,  pi.  173  cites  z6  H.  7.4.  .       ' 

Mi^(!°b  ^^'  ^^^^^^^  cannot  be  transferred  to  the  pri^udiceof  another 

"j^Il°eir!d    ^^^^^  i  as  if  a  rent  dc  novo  be  granted  to  the  father  in  fee,  who 

'  dies 


dies  before  ele£Uon,  tl)p  heir  cannot  make  it  an  annuity  to  defeat  to  another, 
the  dower  of  the  wife.  Midi,  ao  and  30  Eliz.  3  Le.  154..  in  cafe  P""  Dude- 
w  Cadee  v.  Oliver.  """f  J- J* 

•  . .  •  Bullock's  cafe.  Mo.  86.  Bullock  v.  Burdett.  S.C. 

36.  If  tithes  are  granted  by  way  of  tntereji  to  the  owner  of 
iht  land  for  life  by  deed,  he  may  grant  them  over ;  but  not  if  the 
grant  is  by  way  of  dij charge  only.  For  this  is  a  privilege  annexed 
to  the  land.     Tnn.  6  Jac.  ydv.  131.  Edmonds  v.  Booth. 

37.  Grai;t  by  deed  of  all  my  trees  within  my  manor  of  D,  to 
ene  and  his  heirs  \  the  grantee  fhiill  have  inheritance  in  them 
without  livery  and  feifm.  11  Rep.  49.  b.  Mich.  12  Jac.  in 
Liford's  cafe. 

38.  Founderjhip  not  grantable.  11  Rep.  77.  Pafch.  13  Jac.  in 
cafe  of  Magdalen  College. 

39.  By  the  grant  of  a  manor,  cum  pcrtinentiis,  the  court 
h^ron  paffes i  for  it  is  an  incident  infeparable  from  a  manor;  and 
a  man  cannot  grant  his  court.  But  he  may  grant  the  profits  of  his 
court,  Trin.  13  Jac.  Brownl.  175.  Brown  v.  Goldfmith. 

40.  A  writ  of  error  is  a  chofe  en  action,  and  not  transferrable  f  Ay  1 
over.  Arg.  Oodb.  378.  Pafch.  3  Car.  in  Brooker's  cafe;  cites  3  ■ 
Rep.  Marquifs  of  AVinchefter's  cafe,   and  i  Rep.  Albany's  cafe. 

4/.  If  A^  grants  ^zfiewardjhip  of  the  manor  of  D,  to  B.  and  his 
heirs^  B.  cannot  grant  it  over ;  fo  of  a  bailywick.   Arg.  Het.  8o, 

42.  A  relief  IS  not  grantable  over.  Jenk.  236.  in  pi.  13. 

43.  So  of  arrears  of  rent.   Jenk.  236.  in  pi.  13,  S.p.  Raym. 

201.  Mich. 
22  Car,  2.  Guilliaros  v.  Munningtoa* 

44.  Leaie  is  of  a  houfe  excepting  a  chamber  pro  ufufuo  proprio^ 
occupationei  he  may  aiSgn.  Vent.  87.  Trin.  22  Car.  2.  in  cafe  of 
Wilfon  v.  Armourer.  cites  i  And.  129. 

45.  Conufee  cannot  a/lign  his  intcreft  after  extent  and  liberate, 
if  cMSifor  continues  in  pojjejfton  ;  for  by  this,  conufee's  eftate  is  turned 
toariijfat.  Trin.  3W.&M.  B.  R.  2  Salk,  563.  Hammond  v. 
Wood. 


(G)  Chofes  en  Adion. 

[  I.     j4  Debt  which  I  have  by  obligation  cannot  be  granted  over,  Perk.  S.  85. 
-^  becaufe  it  is  a  chofe  en  action.  ] 
[2.  If  y/.  he  bound  to  B,  in  20/.  B,  may  give  and  deliver /A;V  ♦S.P.  and 
fhligation  to  ajlranger^  and  the  ftranger  may  juftify  the  detaining  of  ^^^f^'g* 
the  obligation  by  this  gift  agajnft  the  obligee;  for  though  the  debt  rtherwho* 
cannot  be  granted  over,  yet  the  ♦  parchment  may.  J  may  caned 

and  ufe  tha 
f3.Te  tt  his  pleafore.  Co.  Litt.  2^2.  b  ■  --Bot  fuch  uon^e  cannot  bring  an a^on  thereupon  in 
t  .e  name  of  tUe  dor.ee.    Peric.  S.  S6. 

[  3,  If  an  obligee  makes  two  executors^  and  dies,  and  one  executor  Cro.E  478. 
gives  aod  delivers  the  obligation  to  a  Jlranger  infatisfa£lion  of  a  debt  "^5^* 

Vfhich 


47  ^tmg. 

ivbicb  be  bitffdf  9Wis  to  htnij  and  dies ;  though  the  debt  d(M  aot 
pa&  by  this  to  him,  yet  the  parchment  pailes,  and  the  donee  of  it 
may  juftify  the  detaining  of  it  in  a  detinue  brought  by  thefurviving 
executor  \  for  the  one  executor  has  a$  full  power  as  both.  Mich. 
.  38  &  39  £1.  B.  R.  adjudged  between  Kelfick  and  Nicholfon.  ] 
[  \.  80  a  barony  pojftffed  of  an  obligation  in  right  of  the  feme,  mar 
give  it  to  a  ftranger^and  the  donee  may  juftify  the  detaining  of  it 
agaii^  the  feme  alter  the  death  of  the  baron.  Mich.  38  &  39  £k 
B.  R.  per  Fennor.  ] 

5.  If  a  diffiifee  of  land  grants  his  right  unto  a  flranger,  it  is 
nothing  worth,  but  if  he  releafes  all  his  right  unto  the  diffeifor  it  is 
good  if  it  be  by  deed ;  and  if  he  confinm  the  eftate  of  the  difieiibr, 
the  confirmation  is  good.    Perk.  S.  86. 

6.  Right  in  adion  fhall  not  be  transferred  by  a5l  in  Jaw ;  as 
lord  by  efcheat^  or  lord  of  villein,  {hall  not  have  chofes  en  a<%on. 
10  Rep.  48*  Mich.  10  Jac.  in  Lampet's  cafe. 

7.  Liberty  to  dig  for  coals^  quaere  if  grantable  over  by  lefTee. 
Lat.  189.  Hill  2  Car.  Goderick  v.  Gafcoyne. 

8.  A  Uaje  is  not  affignable  without  a  writing  figned  by  the 
parties  by  the  ftatute  of  frauds.  Trin.  2  Annae,  3  Salk.  171. 
Queen  v.  Goddard* 

:  (H)   Things  of  Truft.    * 

••  F-  Ow.  ^i,  ^UARDIANin  focage  may  grant  the  wardfinp  over  to 
ifiilSs^*         .         another.    17   E.  3.  42.  b.  26  £.  3.  65.  Com.   293.  b. 

alias  Shop-    admitted,    Ofborn  v.  Carden  and  Joy.  ] 

land  V.  Rider.  ^ 

r  a8  1  f  ^*  ^^^  ^^^^  grant  ihall  not  be  effeSlual  after  the  death  rf  the 
^4      J  grantor^  becaufe  by  the  law  of  nature  it  belongs  to  the  neai^eft  of  die 

blood.    Com.  293.  b.  Contra  26  £.  3. 65.  b.  admitted.  ] 
*Pirf  the  3.  Office  of  truft  cannot  be  granted  over  by  the  grantee^  unleft 

»roffice**or  ''  *^/*'  ^'  ajftgnatis  Juis.    Br.  Deputy,  pi.  9.  cites  1 1  £.  4.  i. 

*  parkcr  may  grant  it  over ;  for  this  is  not  fuch  truft.  Ibid.  ^^But  oflice  of  the  ihaoAerU'n 
•^  the  Exehffter,  is  an  ofhce  of  truft ;  fur  he  keeps ^t he  records  of  the  king.  Ibid  *  Br. 
iCrants,  pi.  108.  cites  21  £.4.  20.  contra, that  an  onicer>  as  pjrkirffttiujrd,  and  fuch  like,  cannoc 
grant  fuch  offices  over,  for  it  is  of  truft,  and  muft  be  done  in  perfon.— >—- »-Br.  Deputy,  pL  15. 
cites  S.  C.  per  Pigot  and  Catefby. 

*  Br.  4.  Office  oifilazer  is  not  grantable  or  affignable  over ;  becaufe 

^"^^"'tj  P^-   it  is  office  of  truji.  Trin.  28  H.  8.  D.  7.  b.  pi.  10.— nor  office  of* 

]Oo.  cites  •'1  I  r  '  * 

%\^' 4  93-   ^^^^^^  ^^  ^y  ^^ble  ut  iupra. 

5.  Powers  are  not  transferrablc  over.     Arg.  Mo.  520. 

6.  Things  annexed  to  the  perfon  cannot  be  transferred,  nor 

executed  by  another  \  as  arbitrementy  fuit  at  courts  homage^  fialty ; 

Arg.  and  he  alfo  agreed  that  tenant  for  life^  with  power  to  make  leafes^ 

cannot  make  livery  by  attorney ;  nor  executors  that  have  power  to 

fell  I  but  where  they  have  intereft  it  is  otherwife.     Arg.  2.  Roll.  R. 

393.  Mich.  21  Jac.  B.R.  in  cafe  of  Warner  v,  Hargrave.— — 
cites  9  Rep.  Combes's  cafe, 

7.  Tru^  of  a  pojpbility  is  affignable  or  declarable,  .H$»  ^3  ^ 
14  Car  2«  )  Chan,  Cafes  8.  Goring  v«  Bickerftad^, 

8.  Th% 


S,  The  Lord  Keeper  cannot  delegaU  his  jurifdi^on  to  atiodier, 
as  by  referring  a  matter  in  judgment  before  him  to  another.  Hill. 
19  Car.  2.  Arg.  Chan.  Cafes.  96.  iivcafe  of  Thomas  v.  Porter  and 
the  Biihop  of  Worcefler. 


{H.  2)  What  is  a  good  Grant,  in  Refpedl  of  the 

Manner. 

I,   f  F   the   debtor  grants  to  the  creditor  to  levy  his  debt  upon  his 
^   land  in  D,  and  C.  yet  he  cannot  levy  it;  per  Belknape, which 
was  not  denied ;  by  which  the  defendant  concluded,  and  fo  he  owed 
Dodiing.     Br.  Grants,  pi.  15.  cites  41  £.  3.  7.  « 

2.  A.  by  indenture  inrolled  bargains  and  fells  land  to  B.  with  m 
way  over  other  land ;  the  grant  of  the  way  is  not  good ;  for  nothing 
bur  the  ufes  pais  by  the  deed,  and  there  cannot  be  a  ufe  of  a  thing 
which  is  not  in  effe\2S7L  way,  common,  &c.  which  are  newly  created  % 
and  till  they  are  created  no  ufe  can  arife  by  bargain  and  falew 
Mich.  5  Jac  Cro.  J.  190.  Bewdly  v.  Brooks*  / 


(H.  3)  Good.     In  refpedl  of  the  Manner.  Joint  or 

feveral. 

I.  'T^HERE  muft  always  be  one  named  in  the  beginning  of  the 
•''    grant  who  may  take  by  force  of  the  grant,  otherwife  the 

frant  is  nothing  worth.     Perk.  S.  52.  cites  10  £•  3.  45.  Mich.  27 
!.  3. 87. 32  H.  6.  9.  Trin.-i  H.  7.  31. 
2.  If  the  king  has  a  corody  offo  many  loaves^  and  Jo  many  gallons  Soot*  a 
ofale^  &c.  to  which  one  man  ufed  to  be  prefented\  yet  when  this  is  7««^f" 
void  he  may  grant  it  to  2  or  20  men;  for  this  is  certam,  and  they  orQfeJims 
ihall  have  no  more  than  the  certainty ;  per  all  the  juftices.  Br.  artain/iur 
Grants,  pi.  95.cites  8  E.  4.  17-  ?,°,^^;b, 

tranced  to  lo  men ;  but  e  aintra  of  a  torody  toft  at  the  t,fblt  every  day  in  the  hall,  this  cannot  bt 
fraoccd,  uuleis  to  ooe  only ;  per  all  the  juftices.    Br.  Grants^  pi.  95.  cites  8  £.  4. 17. 


(H.  4)  Uncertain  Grant  made  good  by  Relation.    T  aq  1 

I.  'T^  HERE  is  a  difference^  where  a  thing  is  uncertain,  to 
^    which  a  certainty  is  added^  and  where  it  is  certain.     See 
PI.  C,  191.  b.  Wrotefly  v.  Adams. 

2.  If  I  have  2  manors  of  D.  and  I  levy  ^fim  of  the  manor  of  D. 
circumfiancfs  may  be  given  in  evidence  to  prove  what  manor  I 
intended,  as  appears  12  H,  7.  7.  PI.  C.  85.  b.  in  cafe  of  Partridge 
Y-  SCiange* 

3.  A. 


49  ^tmtfi, 

3,  A.  Uafes  to  'B.  for  fa  many  years  as  jf,  S^Jhall  name\  thou^ 
by  the  naming  the  leafe  will  be  good,  yet  fuch  naming  mujl  hi  in 
A*^s  life  time ;  becaufe  the  intereft  ought  to  pafs  out  of  the  leflbr 
during  his  life  time,  and  the  deed  have  its  perfection.  Arg. 
Godb.  25.  Trin.  26  £liz.  in  Savill  and  Cordell's  cafe.  cites 

D.  273. 
5d  reverfi-        4,  Grant  to  B.  of  lia^fame  rent  out  of  my  land,  as  J.  S.  has  in 
^^^   .        B.'s  land,   is  a  good  grant,  without   particular  mention  of  the 

Ya^rent  to  ^^"^^  >  *^^  7^^  "^  ^^^^  ^^^  ^^  granted  without  deed.  Arg.  Mo. 
one  and  his    379.  Mich.  36  &  37  Eliz.  in  Perrot's  cafe. 

heirs  ai  the 

tenant  for  life  has  granted,  this  is  a  good  grant  of  fuch  rent  ntwiy  to  commence  after  the  deceafis 
of  the  tenant  for  life.  Arg.  Mo.  379.  Mich.  36  U  yi  £liz.  in  Ferrot's  cafe»  cites  14  £•  3. 
•  •  •  •  and  26  AiT.  pi.  ...  • 

G.  Eqn,  R.       ^,  A.  having  power  to  make  a  jointure  of  500  /.  per  ann.  cove- 
s^Gc  ^*^^^*  fiants  by  marriage  articles  to  fettle  500 1.  per  ann.  and  afterwards 
5,  C.  *    *     a  draught  of  a  fettlement  is   prepared,  in  which   lands  of  500  /. 
per  ann.  are  fpecified,  but  A.  dies  before  the  fetdement  is  exe- 
cuted ;  this  power  being  bound  by  the  articles,  the  very  draught 
0f  a  fettlement  is  a  good  defignadon  of  what  lands  (hould  be  fettled, 
ahd  a  determination  of  A.'s  eledlion  to  raife  the  500  /.  per  ann. 
j6ut  of  and  by  virtue  of  his  power.     Mich.  9  Geo.  9  Mod.  15, 
J^adv  Coventry  v.  Lojrd  Coventry. 


(H.  5)    Uncertain,   made  good  by  Eleftion,  and 
what  fhall  amount  to  fuch  Eledlion. 

^t  if  a  man  i.  r\  F  every  thing  uncertain,  which  is  given  or  granted,  dedlion 
grant  unio        KJ  remains  to  him,  to  whofe  benefit  the  grant  or  gift  was  made, 

™^^^^f,  to  make  the  &me  certain,  unlefs  it  be  in  fpecial  caics.     Perk.  S. 

•r  40  J.  of  7 J.  cites  5  Ed.  3.  31, 

rent- 
charge,  I  may  diilrain  for  which  of  thefe  rents  I  will*  but  I  (hall  not  have  both.   So  (hall  k  be 
if  ntu  or  commoM  be  granted>  j^c.    Perk.  S.  74.  cites  9  £.  4.  39.     i  x  £.  3.  Annuity  27. 

2.  If  2Lfeoffinent  be  made  unto  a  man  of  two  acresj  viz.  of  one 
acre  in  taily  and  of  the  other  in  fee^  and  doth  not  fhew  in  certain  in 
which  acre  the  feoffee  fhall  have  fee,  nor  in  which  acre  he  (hall 
have  an  eftate  tail,  and  a  precipe  is  brought  againft  the  feoffee  of 
both  acres,  and  he  lofe  by  default,  and  afterwards  be  brings  a  writ 
of  right  of  one  acre,  and  that  is  put  in  view,  and  brines  quod  ei 
deforceat  of  the  other  acre,  and  that  is  put  in  view,  occ.  it  is  at 
the  determination  of  the  will  of  the  feoffee  in  which  acr^  he  wiU 
have  fee,  and  in  which  acre  he  will  have  an  efhte  in  tail,  &c« 
Perk.  S.  75. 

3.  But  if  a  man  feifed  of  two  acres  leafe  Aemfor  lifij  the  re^ 
mainder  of  one  acre  unto  a  femefolcy  and  does  not  fhew  in  certain 
in  which  acre,  and  afterwards  the  woman  takes  hufband,  the 
tenant  for  life  diesj  and  the  hujband  enters  into  one  acre,  and  thereof 
doth  enfeoff  a  flranger  bv  metes  and  bounds,  and  dieth  \  now  the 
wife  fh,2M  not  enter  into  tne  othe^  acr^  and  cboofe  \  for  that  it  was 

few 


«tant!B(.  ^  ti9 

\icT  folly  to  take  fuch  a  hufband,  who  tyouW  do  fuch  an  a£l  when 
t:ie  remainder  fell,  for  as  much  as  the  title  to  the  remainder  did 
begin  by  the  grant,  which  was  before  the  marriage,  &c.  Perk. 
S.  76. 

(H,  6)    What  fliall  be  faid  a  good  Grant,  and  im-  [  50  ] 

mediate  or,  *  in  Futuro.  •  scc  (k. 

a)  pi.  3.107. 

r.  T  F  a  releafe  be  made  of  all  rlght^  title,  &c%  ^»^hich  I  have.  Though 

-■'  vel,  quovzs  modo  habere  potero ;  thefe  lad  words  are  void  in  Jl^^JJ^Jg^ 

liw;  for  no  right  can  pafs  by  a  releafe,  but  what  the  releffor  has  at  j^icd,  yet' 

the  time  of  making  iu     Co.  Litt,  265.  a.  there  are 

fomc  ex- 
ceptions to  the  role*  as  to  releafes  of  future  rights^  that  is,  in  fome  cafes  a  man  ma^  nLa/g  A 
f  .nnc  rirV.t,  tixat^b  by  the  bare  relcnfe  it  can  wucr  fKifi\  as  i  Inft.  165.  If  the  fen  JiJJlifet  ths 
f^:U-f  ad  being  iMpoJpffJtm  m,tkti  a  fcofffficnt  in  fee,  in  tb:  life  of  the  fatbev;  though  no  right  or  eAate 
u  vet  defwendeU  upon  him  from  his  father,  yet  this  feolTment  will  bar  him  of  this  future  pofllible 
r^ht,  wben  it  tl<>es  dofcend.  But  this  is,  becaufe  he  had  m»rc  tb.in  a  mere  rigbt ;  for  he  had 
vt,^f">frft7n^  and  therefore  might  make  a  legal  conveyance  thereof:  and  by  this  feofFmcn:  he 
€.d  Qot  convey  a  bare  right  only,  but  ttic  eJiMe  likewife*  So  tliat  the  feoffee  might  by  law  make 
.1  feoff. Ticni  thereof,  and  by  implication,  upon  fuch  feoffment  and  livery,  all  future  rights  of 
iTw  fcottor  Jire  cxtinguilhcd  ;  for  being  in  pojf'/Jion  and  mnvcying  the  Und  itjelf^  he  conveys  all  rights 
j.r'f.Vinf  thereon,  wl»cther/>r./ If  or /«/«rtf.  But  yet  this  ^^-^fj  «-:/  bar  Hi  kir  at  law;  for  he  may 
c'iier  nctwithltandms,  and  as  to  him,  the  right  is  nut  abfoUUely  extinquiflied,  tkougb  at  the  fame 
li'.nc  the  feoffment  it  good  Bgainji  bift  tbut  m^ide  it.  Another  exception  is  in  the  cafe  of  a 
f  ,^me^  'u.*iib  vL>arratit¥*  which  will  bar  a  foturc  right,  and  extends  even  to  bar  the  beir ;  but  that 
IV  19  ^vnid  circuity  of  action  }  for  if  the  heir  fliould  reco/cr  the  land  agaxnil  his  father's  grantee  j 
tiiis  land,  when  deCcended,  would  be  affcts,  and  liable  to  the  warranty  ;  fo  that  it  extlngu-jhes  by 
T'v  vf  ff^'^'t'T.  But  there  is  no  cafe  in  law,  that,  by  any  legal  conveyance  at  coinmon  law,  a 
rrin  could  convey  land*  that  he  had  «o  ri^bt  to,  n^r  was  in  piff^Hi^t  thereof  at  the  time  of  the 
<- iiivTyance;  per  Trevor  Ch.  J.  in  delivering  the  opinion  of  the  court.  Hill.  6  Annx,  C.  It* 
ii  Mod*  15 1«  Archer  v*  fiokenham* 

2.  A.  granted  U  W*  N.  the  office  of  mower  in  the  manor  ofD* 
and  to  take  20  cjuarters  of  corn  for  executing  the  faid  office  for  his 
i.^e\  and  by  another  claufc  in  the  fame  decd^  it  was,  and  the  atorefaid' 
J?,  panted  to  the  feme  of  the  faid  JV.  N.  the  aforefaid  office^  habend^ 
e^rrthe  death  ofnerfaid  hujhand^  percipiend'  ad  totam  vitam  fuam 
ircut  prsedi^tus  vir  fuus  percepit  in  omnibus,  and  it  was  awarded  a 
£ood  grant,  and  thereof  the  feme,  after  the  death  of  her  hufband^ 
might  maintain  an  aflife.     fir.  Grants,  pi.  127.  cites  30  AiT.  4. 

3*  If  a  parfon  fells  his  tithes  which  Jhall  grow  in  a  future  year^  But^  grant 
w  if  the  lord  grants  the  profits  of  a  courts  which  {hall  arife  in.  a  of  all  his 
future  year  J  thefe  are  good  fales,  and  yet  the  donor  had  it  not  in  ^jf^l^^^ 
him,  nor  is  it  in  efle  at  the  time,  ice,  and  the  fame  law  feems  to  m  time^t^ 
be  of  fuch  grant  of  fuch  thing.     Br.  Grants,  pi.   132.   cites  come,  is  not 

a  thing  not  in  efft ;  per  Ftarper.    Mich.  15  EH z.  3  Le.  30,  Anon. 

4.  A  grant  of  an  advoivfon  habend*  afier  the  death  of  the  -^o,  if  a  man 
grantor,  is  not  good,  becauie  he  had  fee  limple  in  himfelf  at  the  ^®  ^^^^^!jf 
lime  time.     So  of  a  rent  whereof  he  is  feifed,  and  yet  a  leafe  to  in  fee^and 
hold  from  Mich,  next  for  20  years  is  good.     Br.  Grants,  pi.  14.1.  grants  it 
cites  38  H.  6.  38.  ^f^]te"^ 

^MfA  •/  y,  M  this  it  a  void  f  rant ;   for  he  has  no  reverfiOQ  in  it,  and  he  is  feifed  in  fee  in  th^ 
aeam  uuxe,  pa  Qwke  and  Prifot.    Br.  Grants^  pi.  60.  cites  38  H.  6.  34. 

5.  If 


so  ^rantiaf* 

5*  If  a  man  grants  a  rent  out  rf  his  land,  U  tammena  after  the 
ieath  9f  J.  N.  'tis  a  good  grant  \  for  this  rent  was  not  in  ej/i 
before.  But  where  a  man  feifed  of  rent  grants  habend'  after  the 
death  of  J.  N.  or  from  Mich,  'tis  not  good  ;  for  he  has  a  fee  in 
the  mean  time,  and  yet  fuch  leafe  for  years  is  good ;  per  Fineux, 
Fifher  and  Vavifour.    Br.  Grants,  pL  86.  cites  8  H.  7.  2. 

6.  Leflee  for  years  gives  the  (aid  leafe  thus,  /  give  my  leafe  tf 
and  iny  fsTr.  after  mv  deceafe  to  myfon  J.  and  B.  his  wife^  'tis  not 
good.     And.  122.  KJngfweH's  cafe. 
•  ♦     7.  Reverjioner  on  ejlate  for  life^  grants  a  rent-charge  after  death 
of  grantor .^  the  grantee  (hall  diftrein  for  all  the  arrearage  incurred 
after  the  grant,  even  during  the  life  of  the  grantor.     Mich*  25 
&  26  £liz.  Le.  13.  in  cafe  ofRearfby  v.  Rearfby. 
Fell       S»  A'  enfeoffii  B.  bahendf  po/f  mortem  A.  adjudged  a  void  habend' 
J  ^      -"  and  a  good  feoffment  in  pradenti.  per  Warburton  J.  Mo.  881. 
{;?bo^    cites  Hbgg  V.  Croffe. 

Ch.  J.  Mich.  13  Jac  Roll.  R.  254.  ia  cafe  of  Simpfon  v.  South  wood. 

The  cftate  g.  Leafe  for  3  lives  to  A.  after  leffor  grants  the  reverfum  to  £• 

Em^ted^c-  ^^^  ^^^  ''^^>  '^  commence  after  the  deceafe  of  the  three  lives  \  refolved 

fore.  HiU.  the  words,  (to  commence)  are  void,  and  the  grant  of  the  reverfion 

|4  Eiiz.  good  in  pracfenti.    Mo*  881.  per  Warburton  J.  cites  it  as  refolved* 

▼.  t'ndcr-         10.  A  difference  is  between  eflate  or  interejl^  which  none  can 
kaj.  take  without  prefent  capacity  and  power;  and  liberty  or ^tfiici&f/^ 

or  thing  newly  created^  which  may  take  efFeffc  in  ftituro.     Mich* 

zo  Jac.  10  Rep.  27.  b.  Sutton's  Hofpital's  cafe* 


'    (H,  7)     What  amounts  to  a  Grant. 

So  a  refer.  I-  TN  diverfe  cafes  a  refervation  (hall  enure  as  a  grant ;  per  Coke 
nation  of  a  ^  Ch.  J.  Roll.  R.  32 1,  322.  in  cafe  of  Blandford  v.  Blandford» 
*^Hy  by       — <:ites  50  E.  3.  27. 

feoffor  on  J  o       i 

a  feoffment,  is  clearly  as  a  grant  of  a  way,  per  Doderidge  J.  2  Buls.  xsi. 

^af  there  .  2.  A  refeofey  confirmation  or  furrendery  &c.  can't  amount  to  a 
is  a  diver-     grant,  Co.  Litt,  301.  b. 

fity  to  be       o        »  «J 

observed  whire  the  tUttrmmtlon  of  the  rent  is  txprtJfU  in  the  dc(d^  and  where  it  is  implied  m  latu  ; 
for  \\hen  tenant  for  life  grants  a  rent  in  fee;  this,  by  the  law,  is  determined  by  his  death,  and  yet 
sconBrxnation  of  the  grant  by  him  in  the  reverfion  makes  that  grant  good  ioT  ever,  without 
words  of  enlargement,  or  daufe  of  diftrefs,  which  would  amount  to  a  new  grant ;  and  yet,  if  the 
tenant  for  4ife  had  granted  a  rent  to  another  and  bit  heirs,  by  exprefs  words,  during  the  Bfe  of  tht 
grantor,  and  the  lefTor  had  confirmed  that  grant,  that  grant  Qiuuld  determine  by  the  death  of  the 
tenant  for  life.    Co.  Litt.  301. 

,  3.  If  a  leafe  be  made  to  J.  S.  except  Green  Clofe  to  J.  D.  who 

is  a  ftranger,  the  exception  is  good>  and  J.  D.  fhall  have  it;  per 

Manwood  J.  3  Le.  35.  Mich.  15  £liz.  anon. 

S.  P.  per         ^,  A  condition  was,  not  to  grant,     A  forfeiture  is  no  grant  to 

^o.^ao"'*      break  the  condition;  as  if  A.  grant  advowfon  to  B.  for  lire,  upon' 

*^^  °'        condition  not  to  grant  the  next  avoidance;  he  becomes  recuumt, 

and 


oml  dtt  king  ieiies  it,  *tis  no  breach';  for  'tis  not  a  grant)  and  this  is 
proved,  Trin.  17  Eliz,  D.  34.3.  Ld.  Arundel's  cafe. 

5.  Prwifo  Temper)  and  the  vendee  covenants  with  vendor  his  heir$ 
and  affignes,  that  vendor  bis  heirs  and  ajjignes  may  dig  for  ore  in  the 
wafii^f^he  man§rJold\  diis  is  a  new  grant  of  an  intereft  to  vendor 
to  dig  in  the  wafrS)  and  not  a  bare  covenant,  but  vendor  cannot 
divide  fuch  intereft,  viz.  To  grant  to  another  to  dig  one  part  of 
the  waft,  &c.  But  this  grant  does  not  exclude  vendee,  his  heirs 
and  aiBgnes  from  digging  there  too  as  owners  of  the  foil,  and 
vendor  maj  affign  his  intereft  to  feveral ;  but  fuch  affignees  muft 
iiot  woric  feverally,  but  with  a  joint  ftock.  25  £liz.  4  Le.  147. 
Ld.  Hantington  v.  Ld.  Mountjoy. 

6.  Where  the  thing  granted  is  a  chattel^  a  covenant  may  enure  as  if  a.  cove- 
2  grant)  per  Coke  Ch.  J.  Pafch.  8  Jac.     2  Brownl.  338.  in  the  n^ncs  with 
caie  of  the  Earl  of  Rutland.  »•  »»>^^ »/  ?• 

marry  A.'s 
ilin-htcr,  'B,Jb.rll  have  fuch  ajhtk  of Jhttf,  B.  marries  the  daughter.  The  property  of  the  fheep 
i<  prcfently  in  B.  becaufe  it  was  but  a/>f>/oii.»/  thtn^^  and  the  covenant  is  a  grant,  per  Tanfield  j. 
Cro.  j.  17}.  in  cafe  of  Evavs  v.  Thomas,  cites  44  £.  3.  Monflrans  ilc  Faits,  144.  ■  ■  A 
ovtnant  may  change  property  or  polTcflion.  As  if  A.  covenants  with  B.  that  if  B.  pays  A.  10  /• 
f.'.;h  a  day,  then  B.  Oiail  liave  A^s  bcafls  at  D.  or  A.'s  Jeafe  of  the  manor  of  D.  In  fuch  cafe,  if  B» 
r-yi  A.  ilic  10/.  at  the  day,  B.  (hall  have  the  beads  or  may  enter  into  tlie  manor.  Br.  Covenant, 
1^.  a.  cites  it  as  agreed,  And  not  denied  *.  17  H.  8.  16.  28.  And  Brooke  fays,  it  feems  Co  be  law  ; 
\^  by  diverfe  coven'tnts  men  comroooly  alter  the  ufe  of  lanOs  and  tenements. 

A.  aftiil't  ibat  R  fij.ilibaVf  a  "Miy  \  ihis  amoiiius  to  a  srant  of  a  way,   Refolved  by  Pollexfen  and 
RookAy  only  ia  cc»ui-t.    3  Lev.  305*  Trin*  j  W.  U  M.    C.  B.  Holms  v.  Peller.  j^T  ^  ^  1 

7.  A.  pofleflcd  of  an  exchequer  annuity  for  96  years,  covenants  B"t  the  rc- 
tspajan  annuity  ofl^l.  per  ann,  i£uing  out  of  the  exchequer^  to  the  ^^^^^^^^ 

feme  fir  her  Ufe  for  her  fepa^ate  maintenance,  and  after  to  the  fur-  for  that  if 

viror  of  baron  and  feme,  and  then  to  the  children  of  the  marriage;  iuchdif. 

and  if  no  child,  then  to  the  benefit  of  A.  baron    and  feme   die  aiif^.^JS*"® 

leaving  a  (on,  and  then  the  fon  dies :  the  queftion  was,  to  whom  the  fctaementt 

refidue  of  the  term  belongs,  whether  to  A.  or  the  adminiftrator  of  of  terms 

the  fon?  Harcourt  laid,  that  A.  has  not  aiHgned  the  order,  nor  ^^^^^^^l 

rransferrcd  the  property,  but  has  only  covenanted  to  pay,  and  a  by  way  of"* 

court  of  equity  muft  not  carry  the  covenant  (being  a  free  glfi)  covenant, 

htyoni  the  letter.     Tr.  1 7 1 5.  2  Vern.  692.  Baffe  v.  Grey.  ^^^^  /"f ** 

^  t    -*  ^  /  remamdeii 

orrer,  as  cannot  be  done  by  way  of  limitation  of  an  eft^ite  or  truft.    Ibid.  694. 

« 

8.  Writing  on  the  hack  of  a  leafe  of  tythes,  that  J.  S.  fliould  have 
tl'^rfty  can't  pafs  the  tythes ;  for  they  can't  pafs  without  deed* 
I'jfch.  13  Jac.  RolL  R.  174.  Sorrel  v.  Grove. 

9.  In  fome  cafes  a  recttal  may  amount  to  a  grant,  or  have  the 
uoie  tScSt* 

10.  Ai  where  a  widow  intitled  to  certain  fl)ares  of  her  hufbandfd^^. 
*fifte^  by  the  cuftom  of  London,  affigned  the  fame  for  her  feparatJ^  ^»V^'  •■^/-  4 
ufe,  in  cafe  of  her  marrying  again,  for  her  life,  and  afterwards  fQ^^\  '•^*"'^'''"* '-  - 
fiicfa  purpofes  and  fuch  perfons  as  (he  fhould:  appoint  by  deed,  to 
be  attefted  by  two  witnefTes,  and  for  want  of  (uch  appointment,  to 
her  children  by  the  firft  marriage,  but  if  the  hufband  (he  (hould 
marry  fhould  furvive,  then  he  to  have  2000/.  out  of  the  {hares. 
Aiterwards  (he  having  agreed  to  marry  the  plaintiffs  by  indenture^ 
ft  which  the  plaintiff  was  a  party^  and  attefted  by  two  witneflTes, 

X  reciting 


ff*  ^ranfjgf. 


riciiing  that  Jhe  had  before  fettled  her  Jhafet^  dnd  that  in  cafe  flii 
Jhould  make  no  appointment  of  thent^  they  would  belong  to  her  then  in^ 
tended  hujband  the  plaintiff,  fhe  sdQgned  the  fame  in  truft  for  the 
plaintiff  during  their  joint  lives,  but  {he  to  have  the  management 
thereof , during  the  coverture,  or  by  any  writing  duely  attefted  to 
appoint  it  over ;  and  the  plaintiff  covenanted  to  fettle  a  leafehold 
cftate  on  her  for  life,  and  after  to  the  ifTue  of  the  marriage.  They 
inter-married,  and  fhe  afterwards  died  without  iffue  by  him,  and 
without  making  any  appointment ;  Ld.  C.  King  much  doubted  at 
firft,  whether  the  huiband  fliould  have  only  the  2000/.  and  the 
children  the  refidue,  or  the  hufband  to  have  all.  And  thoiigh  he 
had  notice  of  the  firft  deed,  yet  being  a  purchafor  of  the  mares, 
and  it  being  recited  in  the  laft  deed,  that  if  fhe  died  without 
making  any  appointment,  .the  plaintiff,  the  fecond  hufband^  would 
'    '  he  intitled  thereto^  which  (though  but  a  recital)  Jhewed  the  inten^ 

tion  and  agreement  of  the  parties  and  amounted  to  an  (unformal) 
appointment ;  and  as  no  f^ri£l  form  is  requifite  to  conflitute  fuch 
appointment,  and  fince  the  later  deed  varied  the  power  referued  to 
her,  the  firfl  deed  requiring  two  witneffes,  but  by  the  later  the 
power  of  appointment,  being  by  any  writing  duely  attefted  (fo 
that  a  writing  would  be  duely  attefted,  though  it  had  but  one 
witnefs)  his  lordfhip,  though  with  fome  hefitation,  decreed  the 
fhares  to  the  plaintiff;  and  this  decree  was  afterwards  affirmed 
in  the  Houfe  of  Lords  upon  an  appeal.  2  Wms's  Rep.  533. 
Trin.  1729.  Poulfon  v.  Wellington. 

[  53  ]  (H.   8)    By  what  Perfons  a   Grant  may  be.     In 

Refpedt  of  Capacity. 

•  A  w.7«  at.  j^  \ll  7  Hofocver  is  difabled  by  the  common  law  to  take,  is 
fnmcdcjff.  VV  difabled  to  enfeoff,  &c.  but  many  that  have  capacity  to 
.-/i^&c.may  take,  have  no  ability  to  infeoU  &c.  As  men  ♦  attainted  ot  ireafon^ 
jnal:ca  felony  OT  pramunire,  aliens  born,  the  kings  villeins^  traitors^  feUnSy 
jrant  of  a'  ^^^  jj^  ^^^^  ^izs  offended  ag^nft  the  ftatutes  of  praemunire  after 
common, or  the  offenccs  committed,  if  attainders  enfue.  IdeotSy  madmen^  a 
;i  feoffment,  man  %  deaf  dumb  and  blind  »from  his.  nativity,  a  feme  coverty  an 
f^'^'flli^lr  ^^f^^^y  ^  ^^^  under  durefs\  for  the  feoffment  of  thefe  may  be 
^^T«i?per.  avoided.  But  an  heretick^  though  he  be  convifted  of  herefy,  a 
ions  buttt^  leper  removed  by  the  King's  writ  from  the  fociety  of  men,  bajlardsy 
i;«^,foriiis  3. man,  deaf,  dumb,  or  blind^  fo  that  he  has  underftanding  and 
rlTwof  found  memory,  albeit  he  exprefs  his  intentions  by  figns,  villein  of 
whom  the    common   perfon,   before  entry  or  the   like,   may  infeoff*,    &c. 

land  is   ,  Co.  Litt.426. 

holden>  ^ 

when  his  time  Is  come.    Perk,  ix,  is.  S.  s6,  cites  8  AIT.  >5  %  Sec  DeW,  Dumb  awl 

flind. 


(H.9) 


«ranWt  S3 


(H.  9)    What  Pcrfons  may  grant,  in  refpeft  of 

their  Eftates  or  Intereji. 

I.    A  Grant  cannot  be  unlefs  the  grantor  has  an  interejl  in  him* 
-**  fi^  to  grant.     12  Mod,  200.  Trin.  10  W.  3,  in  cafe  of 
Sanders  v.  Owen. 

2.  A  fine  was  levied  of  land  to  D.for  life^  remainder  to  K.  for  ^dD.  mti 
life^  the  remainder  to  the  right  heirs  of  D.  and  B,  [JO]  granted  to  "'J^ZX^tt 
A.  b^  hb  deed,  that  Jhe  might  cut  trees  to  build  or  repair^  or  fell  ^  Thorpe,  c 
pUajuret  and  the  opinion  of  the  court  was,  that  it  was  a  good  cotwvzbyre^ 
grant,  though  D.  had  only  for  term  of  life  in  pofTeffion;  for  the  ^''/'^-  ^^'' 
remainder  was  in  his  right  heirs,  and  if  K*  dies,  living  D.  then  D..  49'^!1*  yi'is 
is  feifed  in  fee.    Br.  Grants,  pi.  49.  cites  *  24  £.  3.  7.  feems  miC- 

3.  A  parfoH  of  a  church  may  grant  his  tithes  for  years,  and  yet  quoted. 
thev  are  not  in  him  for  a  time.    Perk.  S.  90.  cites  38  £.  3.  6. 

ana  24  £•  3.  25. 

4«  The  gift  of  a  parker  or  Jbepherd  is  not  good,  otherwife  of 
the  gift  of  2Lfervant  of  a  vintner  or  mercer^  giving  to  me  wine  or 
filk;  for  fuch  have  authority  to  fell  it,  contrary  of  the  gift  of  a 
iervant,  who  has  no  authority  to  felly  but  a  gift  by  my  bailiff'  is 
void,  quaere  inde.    Br.  Done,  &c.  pi.  56.  cites  2  £.  4.  4. 

5.  Note,  if  land  be  leafed  to  A.  for  lifey  remainder  to  B.  in  tally 
r^mttttukr  to  the  beirj  of  A.  and  A.  grants  a  rent-^charge  in  fee ^  and 
diesj  and  B»  dies  without  i£ue\  the  heirs  of  A.  (hall  hold  charged. 
Br.  Charge,  pL  36.  cites  5  £•  4.  2* 

6.  A  foo^^nt  by  the  heir^  in  the  life  of  the  anceflor^  without 
warranty^  is  no  bar  after  the  anceftor*s  death;  per  Brian  and 
Cate(by,  e  contra  Tremayle.    Br.  Bar,  pi.  86.  cites  21  £.  4. 8i. 

7.  Tienaut  at  will  cannot  grant  j  per  Gawdy  J.  Cro.  £.  156. 
in  cafe  of  Sweeper  v.  Randall. 

8.  tenant  in  tail  and  bisfon  join  in  a  grant  of  a  next  avoidance ;  Brownl. 
tenant  dieS}  adjudged  the  grant  was  void  againft  the  fon  and  heir  y^fi',^^*^^^ 
that  joined  in  the  grants  becaufe  he  had  nothing  in  the  advowfon  Bifliop  •£ 
at  time  of  die  grants  neidier  in  pofleffion  or  right,  nor  in  a£hial  Cheiler. 
pgffibUky.    .  ifob.  45.  Wyvd's  cafe.  — 7^^. 

4  W.  ft  M.  Show.  333.  in  cafe  of  Symonds  v.  Cudmore. 

9*  When  tenant  in  tail  roakes  a  grant  of  the  thing  itfilf  intaiUdj  f  r4  1 
this  grant  is  not  void  by  his  death,  for  that  the  fame  may  be  made  ^  ^ 
good,  it  being  only  voidable ;  otherwife  'tis  of  a  thing  granted  out 
if  an  entailed  things  as  of  a  rent  granted  out  of  land  intailed,  this 
mnt  is  void  by  the  deadi  of  the  grantor  tenant  in  tail,  and  the 
nme  can  never  be  made  good  after.  Arg.  Trin*  8  Jac.  i  B.ulf. 
32.  Walter  v.  Bould. 

10.  A.  pofleiTed  of  a  term,  affigns  his  interejl  to  four  pcrfons,  on 
truft  and  confidence,  to  the  ule  of  himfclf  tor  life,  and  after  to 
fuch  ufes  and  purpofes  as  he  ihall  declare  by  his  laji  will.  A.  by 
his  willy  dcvifed  this  to  B.  his  fon,  and  to  the  heirs  of  his  body 
begotteoi  remainder  over  to  J.  S.  and  makes  B.  executor;  B. 

Vol..  XIV.  F  >r 
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fsr  1600A  JeUt  this  U  C  ^  B»  dies;  the  four  affi^ees  uie  all 
dead;  admnifirattr  rf  furvivini  affignii  (B.  dvine  without  ifliie) 
^tfufi  his  intirefl  to  D.  and  he  in  remainder  (.woo  nad  annuitfr  out 
dl  the  temiy  and  ik^  by  deed  fold  it  to  C.  and  who  rdeafed  to  C« 
all  his  right  in  the  term)  jcnned  widi  him  in  the  grant  to  D. 
Per.  tot  Cur.  die  affignment  was  not  void  againft  C.  by  VI  Elis. 
4«  and  the  remainder  to  J.  S.  was  Toid^  and  yet  the  lale  or.  B.  to 
C.  had  bett  good,  if  no  affignmqit  lud  been;-^ut  the  affign* ' 
ment  made  it  Ul.  Mich.  5  Can  B.  R.  Jo.  213.  Bakes  ▼« 
Sir  William  Lee* 
l^tfr,  it.S.  XI.  Bmrgmna  of  tenant  in  tail  iw  tf  d^ndiUifk^  and  notan 
dehT^  eftate  only  for  the  life  of  the  tenant  in  tail;  fo  alfo  in  cafe  of  a 
Sawid.  %io*  tovifuMt  f  JimU  fiifed  by  tenant  in  tsuly  the  ctVifumte^  has  a^bafe* 


i*ookT.       fee  determinable  by  die  mtry  tf  thg  i£ue  in  tail)  but  not befece, 

cufcock.     p^^  before  the  ftatute  de  doms,  he  had  a  fee  fimple  conditional, 

and  the  ftatute  doth  not  alter  the  nature  of  the  eftMe,  but  reftraias 

die  power  of  alienation>  and  makes,  the  eftate  vmdMu  Trin.  x 

AnniCi  B.  R.  %  Salk.  619.  Machil  v.  Clerk. 


(H.  xo)   Not  good.    But  made  Good  iy  Rtm 

lation. 

•^o'the        I.  1  F  a  finfli  wwMn,  htingfeifid  of  land  if  dmd%  ^mi  wrmt^ 
mUm£^  r W^  out  of  the  lame  land,  and  ihe  ii&Oirs  die  feme  deed 

rarbyfoTM  unto  a  ftrsnger,  as  an  ifcrnuUi  upon  cmuUtiom  that  if  die  grantee  go 
ofciMijid  to  Rome,  and  return  back  again  before  Eafter  then  next  fd- 
^^^jIT'  lowing,  dien  he  ihall  deliver  the  feme  efcrowle  as  her  deed  unto 
Ji9§ry,  Tit.  the  grantee ;  Jhs  marrusj  ami  hthn  Eaft§r^  and  duriag  thg  caogrtttu^ 
^beo  St  iig  grdatu  gus  t»  Rmu^  ana  returns  back,  and  me  fbanger  de* 
^/^  livers  the  efcrowle  unto  him  as  the.  deed  of  the  woman;  this 
of  die  wo-  grant  is  good,  notudthftandins  that  the  hulband  was  feifad  of  the 
nuoiyaiidfo  hmd  in  me  right  of  his  wife,!before  the  grant  took  effcA^  as  the 
t^f^bl  ^^^  of  die  woman;  at  which  dme  &c  was  married  to  the 
Smt»itiiiaU  huftiand;  bccaufe  unto  fonie  purpofe^  it  flail  have  nlatiammigaihg 
iRiciuitert-  timi  frsm  thg  frjl  iiUviru  vis.  vidien  it  was.  delivered  as  an 
^^^^  efcrowle;. infomuch  that  if  the.wifei.in foch  cafe,  had  infeofted  a 
viry,  vitl  ftraoger  of  the  (aid  land  before  the  condiuon  performed^  and 
Wheaitwat  afterwards  the  grantee  had  performed  the  conottion^  and  the 
^^1^^''  ftranger  had  delivered  die  efcromde  as  the  deed  of  the  woaan, 
crowie^  Ice  u<^to  the  grantee,  the  feoffee  fliould  have  holden  the  I^nds  diarged^ 
Perk.  5,  &c«  becaufe  diat  at  die  time  of  the  delivery  of  die  deed  as  an 
4. 8.  le.      eferowle,  fhe  was  a  fingle  woman.    Perk.  4.  S*  S.  9. . 

a.  Liffiifor  fian  wati%  outlawedi  grantid  his  ttrm^  and  after 
TtmirfiJTthe  wtfawry^  this  .makes  not  the  srant  good  by  relation,  it 
not  oeing  in  the  grantor  at  the  time  of  the  grant.  Went  0£ 
Executors>  248.  cites  it  as  the  opinion  of- Sir  Edward  Coke. 


'»l 


^xmtn,  •  ss 


XH.  ii)  Good;  Though  it  may  continue  longer 

than  the  Eftate  of  Grantor^ 

t«  ^HERE  is  z  vaft  digirmt  between  an  effia  hf  cuftm^  at 
f-  the  fumiarj  rf  B.iL  which  is  enlf  in  tbi  grant  of  ah^ 
iTMr  MciT^  and  an  Mce  derwti  ^trf  tbi  inUreft  rf  an$tbir. 
The  office  of  iuar/kauif  B.  R.  is  an  oflke of  inheritance,  and  the 
unto  offices  are  derived  out  of  it ;  and  therefore  if  that  office  that 
is  an  inheritance,  be  granted  for  life,  all  the  under  offices  that  are 
inferior  to,  apd  derived  out  of  his  eflate,  and  in  the  gift  of  him  that 
has  the  eftate  for  life,  are  determinable  upon  his  eftate,  and  there 
can  be  no  cuftom  to  the  contrary  j  becaufe  the  fuperior  office  being 
an  inheritance,  could  not  ftand  in  need  of  the  fupport  of  a  cuftonu 
Per  Holt  Ch.  J.  Mich.  13  W.  3.  la  Mod.  557.  in  Sutton  the 
Marihal's  cafe. 


(H.   12)    Conftrudionj  When  the  Grant  /hall 

take  E&et. 

I.  A  Man  Itajis  [to  C]  fir  Ufe^  rendirtng  \%%.  fir  anmm\  and  Atw^^Nwr 
;  -**  after,  the  lijpfir  by  dad jgrantt  13 j,  ftr  annunu,  tf  nnt^  ^^^^^ 
iffia^i  tfftij/'  tbi  fame  land^  U  J.  S.  and  his  hiirs  fir  lifi  rf  tbi  far^Rfi^ 
granuri  Fitaeh.  and  Shard  held,  duit  this  is  a  mw  r^f,  wnich  ihall  snotBrMf- 
tdce  effea  after  the  death  of  the  tenant  for  life,  and  is  not  the  ot^SSSie 
lent  which  was  referved  upon  the  leafe.    Br.  Grants  pL  77.  cites  land,  aod  • 

33AiIl4*  chaxiseclM 

reverfioa  i 
y^hlba^afBitoaM^Baatm^ikdfttbtftmmifir  iff.  Br. Cbaiyu pi* 30W cte S. C.  ■■ 
^erfc.  5. 91.  cites  37  H.  6.  it.  /^ 

S;  But  note,  that  the  deed  was  only  that  the  lefibr  granted  z3s» 
rent  iffiiing  out  of  the  tenement  which  C.  held  for  his  life,  of  the 
demtte  of  [die  leffi>r  to]  J.  S.  the  grantee  fbr  term  of  the  life  of 
the  leflbr,  and  no  words  of  heirS  [of  J.  S.]  was  in  the  deed.  Br. 
Gtaott,  pL  77.  cites  33  Afil  4. 

3.  If  a  man  liafisfir  lifi^  and  after  grwits  a  nnt^bargi  to  a  s^p.  u, 
Aranger,  this  is  a  good  grant  to  charee  the  reverfion,  but  the  t3«Mkb. 
grantee  ionmt  Hftratn  tbi  ttnoMfir  Ufi  m  his  life ;  neverthelefs,  it  |{.^  5^^^^ 
IS  feid  tfaere^  that  after  die  death,  or  furrender  of  the  tenant  for  of  Rearfbr 
lifie^  he  nur^  diftiain  fbr  all  the  arxearages.    Br.  Grants,  pL  xi8»  ▼.Rearibr. 

CltCi5H.5.8.  fmnrnju, 

m  m  efbie  for  life,  grmis  <r  rent-charse  9^  ttimtHet  mm^iuhf  \  the  UHhtfartnitrtd  tbt  Umfi  x» 
the  rBwrfioQcri  it  vrm  queftioosd*  if  the  rent  now  became  in  eflri  becaofe  the  elUce  for  lift 
vMch  priviiend  the  Jand  from  diftie&i  !•  now  determlaod  in  the  bends  of  the  grantor  himfelfr 
•^  t  per  OtoA  h  \irh$  r^PvJio»  h^h^sti  p^Uvmn  to  a  flroftff'  h^ar^  *^J^ 

deaff  chat  the  fafpenfion  fliould  be  for  the  term.  Het.  51.  Mich.  %  CtivC.  B.  Peito  t.  Pcni' 


4.  If  a  man  gfvi  me  all  bis  goodt  fy  dad^  in  wj  abfina^  and  ]j*^^ 
tdmiifmdimmdQ  tbidna^  yet  tbf  gftia  good,  and  he  ^j,,^, 

Fa  »»/ 


[56] 


,it  takes  no    jn-y  juftify  to  take  the  goods  by  the  gift,  though  notice  he  not 

him  tin  be  ^''^^"  '^  ^^^  ^S  ^^^  z\f^^  ^^^  ^f  ^^^  doiiee  commits  felony  before 
aifent.  Dr.  itoticc  of  the  gift,  yet  the  king  ihflU  have  the  goods ;  for  his  notici 
&  St. ».  jhall  have  relation  to  the  gift  j  but  the  court  laid,  that  fuch  gift  is 
^7?zaZ^*     not  good  in  the  abfence  of  the  donee,  without  notice,  for  a  man 

cannot  give  to  mc  againft  my  will.     Br*  Done,  &c.  pU  30*  cites 

7  E.  4-  29. 

5.  If  I  give  to  you  my  horfc^fo  that  you  do  not  take  him  till  after 
the  yeary  this  is  void,  and  it  paifes  prefently.  Dal.  30.  10.  3  £liz« 
—Mo.  27.  pi.  87. 

6.  A  termor  reciting  by  indenture  his  term  and  leafe,  grants 
all  his  term,  cftatc,  and  intereft,  babencT  fibi  &  affignatis  fuis  im* 

346! NK?^*  ;72^^;W^  pojl  mortem  oi  the  termor;   adjudged,  that  the  habendum 

-^  w,  &  M.  was  void,  and  the  premifles  of  the  grant  good,  to  make  the  entire 

B.  R.  Ger-  eftatc  pds  to  the  grantee  immediately,    Fafch.  16  Eliz.  D.  272. 

iJxV'or.  pl- 30.  Lillcy  v.  Whitney. 

charcLMBLc  276.  Coriton  als.  Cuiriton  v.'  Gadbury.— Mo.  88 z. 

• 

7.  A.  granted  to  B.  a  rent-charge  out  of  his  lands,  to  begin 
when  y*  o.  died  without  ijfue  of  his  body;  J.  S.  died,  having  iflue, 
vrhich  ifTue  died  without  iflue.  Per  Dyer,  the  grant  ih^U  'not  Cake 
efFedt;  for  J.  S.  having  ifliie  at  the  time  of  his  death,  the  grant 
cannot  begin  then,  and  if  not  then,  then  not  at  all.  Per  Man- 
wood,  if  the  words  had  becn>  to  begin  when  J.  S,  is  dead  withouf 
iJTue  of  his  body^  fuch  grant  (hould  take  eftect,  when  the  iflue  of 
J.  S.  dieth  without  iflue,  &c.  Pp(ch.  26  Eliz.  3  I.e.  103.  Anon. 

8.  Where  an  eftatc  is  given  to  one  by  a  lawful  afl,,  it  (hall 
be\  d]udged  iji  the  party  before  agreement^  until  it  be  diiagreed 
unto;  and  if  the  party  .do.  once  agree,  h»c  cannot  afterwards  difa* 
gree  unto  it.  Arg.  Trin.  28  Eliz.  B.  R.  2  Le.  72.  in  cafe  of 
Curtis  v.  Cottle. 

g.  Where  Ji  man  takes  in  the  fecond  degree,  as  in  a  remainder, 

the  fame  vefts  prclcntly  before  agreement^  but  where  he  takes  im- 

.mediately,  it  is  dtherwif^.     Trin.  30  Eliz.  B.  R.  Le*  I30«^in 

cafe  of  Colebourn  v.  Mixftones, 

9.P«Br.  10.  Grant  of  the    third  preffntation  \  grantor  dies,  and  ^  his 

Grants,  pi.    widow  IS  endowed*    The  heir  Uiall  prefent  twice,  th<j  widow  the 

J5H.  7. 7.    third  time,  and  erantee  fhall  prefent  the  fourth.    2tAnd.  175%  per 

i-— s.  P.     Anderfon  Ch.  J.*in  cafe  of  Williams  v.  Biihop  oC  Linpob^ 

Arg.  3  Le« 

X55.  cites  S.  C Winch>  ^6.  per  Hutton  J.  cites  14  H.  7%  14* 

1 1.  A.  covenants  that  B.  ihall  have  all  his  treis  nowftan£ngy  it 
refers  to  .the  trees  ftanding  at  the  time  of  Redelivery  of  thg  deed^ 
and  not  to  tho  time  of  the  date,  and  if  anv  are  felled  after  the  date^ 
and  before  the  delivery,  B.  has  no  remedy  for  them;  per  Fleming 
Ch.  J.  Mich.  8  Jac.  Cro.  J.  264.  in  cafe  of  Offley  v.  Hicks. 

12.  A.  grants  fuch  zjpring  wood  in  \^hite-acre  to  B.  and 
before  this  is  cut  dawn,  C,  cuts  down  a  tree;  it  was  held  on  this 

*  evidence,  that  B.  in  this  cafe  cannot  maintain  ah  axStion  of  treipaft 
for  cutting  this  tree  down,  becauf^  iV  is  net  his, own  till  cut  dtnvn^ 

•  it  being  growing  on  the  foil  of  the  gfatitor^   Clayt.  151.  Sir 
Richard  Pilkington'5  cafe.  • 

13.  Two 


13,  Two  fevcral  kaferhzi  tvfo  feveral  deUrmtAatioHS\  a  Aird  ^Ij^^J^^*^ 
leafe  was  made  to  commttue  afitr  me  end  of  the  faid  two  leafes.  ^^Veifed 
The  third. leafe  fliall  not  wait  the  determination  of  both  the  other,  of  3  acres  in 
but  fliall  begin  when  the  one  expires,  and  the  other  refpeaively.  ^^^^^^^^^ 

Jcnk.  272,  pi.  90.  .  ^i  one  acre 

•to  R  for  lifo,  of  another  to  C  for  life,  and  r>f  another  to  B.  in  tail :  and  afterwards  reciting  tlie 
eftates  covenants  with  his  brother,  that'  a/rrr  /r/Z/Af  rfiatuwdtd^  he  and  his  heirs  ihould  Hand 
fdfed  of  the  faid  3  acres,  to  the  ufc  of  his  brother  in  tail.  By  the  Jeath  of  B.  ^r  C.  the  brother 
(hall  pr-fcntly  have  this  acre,  niul  not  whit  till  t>  c  other  cftntcs  are  ended.  But  retldendo  fingula 
finpilis,  by  the  covenant  the  eftate  in  the  feveral  acres,  vefts  prefcntly  in  the  brother,  without 
any  expc^ancy,  but  to  taJte  eitcA  in  poflcliion  as  they  fall.  Per  Coke  Ch.  J.  a  Bols.  13:. 
Mich,  n  Jac.  in  wlic  of  Roberts  v.  Roberts,  cites  5  Rep.  S.b.  jufticc  Wiudliam's  cafe. 

14.  Where  an  intereji  depends  on  a  precedent  eft  at  e^  there  the 
perfon  to  whom  it  is  limited  muft  take  it,  upon  the  determination 
of  the  firft  eftate,  or  elfe  he  (hall  never  take  it;  p?r  Haughton  J. 
HilL  13  Jac.  B.  R.  Roll.  R.  319.  Blandford  v.  Blandford. 

15.  Grant  of  rent-charge  to  A.  for  life,  to  have,  &c.  during  the 
natural  life  of  the  faid  A.  at  two  feafts,  viz.  &c.  by  equal  portions  ; 

the  firft  payment  to  be  made  on  the  firft  of  the  faid  feafts,  which  [   57   J 

Ihould  happen  after  the  term  of  eight  years  ended,  andjpecifi^d,  and- 

declared  in  his  laft  witl.     There  is  710  term  fpedfied  in  his  will\ 

in  the  premiiles  of  the  deed,  it  is  recited  thus  \  in  fulfilling  the  will 

of  me  the  faid  R.  bearing  idXc  fuch  a  day,  I  have  given,  &c« 

per.  Cur.  the  grant  is  prefent,  if  no  term  is  contained  in  the  will. 

Hill.  16  Jac.  Brownl.  171.  Burton  v.  Coney.     .   i    .  . 

16.  Where  the  time  of  executing  eftates  is  left  to  the  operation  of 
law^  the  law  refpecSb  no  time  but  the  fooneft^  and  executes  the 
eftate  as  foon  as  may  be.     Arg.  Buls.  27.  cites  6  Rep.  34.,  35, 
Bifliop  of  Bath's  cafe. 

17.  When  ufes  are  limited  to  perfons  in  ejfe'^  and  not  in  ejje\  the 
uTes  limited  to  thofe  perfons  that  can  take,  ihall  take ;  and  when 
the  other  perfons  come  to  be  in  efle,  they  (hall  take.  Cart.  20i« 
Pafch,  19  Car.  2.  C.  B.  in  cafe  of  Richardfon  v.  Chilcot. 

i8.  A.  tenant  for  life,  reverfion  to  B.  in  fee;  B«  makes  a  Iea(e 
for  years,  and  then  tenant  for  life,  and  he  in  reverfion  join  in  a 
pne\  the  leafe  (hall  take  efFcd'  prefentlyj  not  but  that  the  eftates 
pcifled  leverally^  according  to  BIiedon's  cafe;  but  they  are  now 
eonfolidated^  or  elfe  if  the  conufee  ihould  die  during  the  life  of  the 
conuibr,  there*  would  be  an  occupant.  Hill.  5  W.  &  M.  i  Salk* 
338.  Simonds  r.  Cudmore. 

19.  The  king  grants  an  office  tb  A.  durdnte  heneplacito^  and 
afterwards  grants  the  fame  to  B.  to  commence  after  the  deaths  fur^ 
render^  $r  forfeiture  of  A.  The  latter  grant  is  good,  and  it  the 
king  bad  turnedottt  A.  the  mnt  to  B.  may  take  eiFe6^,  though  not 
immediately,  yet  after  the  death,  of  A.  and  the  king  (hall  appoint 
another  in  the  mean  time.  Trin,  7  W.  3,  2  Salk,  466.  the  King- 
V,  Kemp. 

20.  A.  fei(ed  in  fee  makes  a  gift  in  tail,  and  if  dona  died  without 
ijjiu^  that  it  fhould  revert  todmotfor  Uffy  remainder  over  in  fee  ^  it 
was  adjudged,  that  the  reveriion  to  himfelf  was  void  and  by  c6n* 
fcquence  it  (hotdd  remain  over  immediately.     12  Mod.  285.  Pafch. 

II  W.  3.  C.  B.  in  ^afe  of  Scattergood  v.  Edge* 

F  3  21.  The 
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^  ^^      ^^'  ^^  ^^^  C^™^  *  Urmfir  500  jMtffi  to  traftees,  net 

(N)  &•  c  clared ;  mifrmn  the  ditirmnati$nj  itc.  thereofi  then  t§  the  $U^Jm 
juDd  the  ^ihe  tUiftjon  of  the  gnuitDr>  and  tbe  biin  maU  rfbis  had)  $  and  fcr 
wMtim.  jgfouit  ofluchiffue,  to  die  x£trf the faid grantor' sjicpndfm^  end 
thi  heirs  male  ef  his  My^  &c  The  father  died,  bis  eUeft  Ibii 
having  no  iffixei  the  fecond  Ton  Ihall  take  immediately  on  iiis  ftdier** 
death ;  for  the  eldeft  fon  having  no  fon  bom,  his.  Ion  cannot  t<ke 
by  way  of  remaioder,  becaufe  there  is  no  particular  eftate  to 
fupport  it,  nor  by  way  of  executory  devife ;  {o  that  if  the  fee  fimple 
Ihould  defcend  on  the  heir  at  law  of  teftator,  and  veft  in  Urn  t3I 
the  contii^;ency  happen  of  his  having  a  ion  bom,  it  woujd  (eod  ta 
a  peqietuity,    Tr«  8.  Geo.  9  Mod.  4,.  Gore  y.  Gore« 


(H.  1 3)    ConfirtiSiion  of  Grants  in  general. 


Sot  one  put 
nuft  00c 


tft  x«  XT7HERE  there  ut  fiffitUnt  matterj  t9  guide  the  bttent  eS 
uken  aJdT  ,      **  P*fty»  "^  '^ch  manner  that  lay  porfons  may  under«f 

another  left  ftand  it,  or  fufficient  nutter  is  contained  in  the  deed,  iofiiw  thi 

onu  Aod.  intent^  there  die  deed,  and  die  words  therein,  ihall  be  taken  to 

Vii^^^l  ?^*  *•  ^,S^  «*^^  Aandcftroy  it.  And.  6a  to  cafe  of 

▼.  Marttiu  Wmdham  v.  Windham. 

C.g  1      2.  Deeds  ought  to  be  conftrued  fo,  diat  things  ma;^  paft  \j 
^      ^  them  according  to  the  puaning  of  the  parties^  Arg.-^Mich«  %$  of^^ 
^]^    26  Eliz*  Lc.  7.  in  cafe  of  Stoncly  v,  BraCebridge. 

the  effbft  cannot  iUnd  together^  the  fomi'lhaU  be  rejeaed  and  the  tSMt  ftand.  per  Harpur  J* 

%  Le.  17. X  Le«  tx^^^mln  an  indenture  between  A.  9nd  B.  wliereby  A*  was  intended  to  gnat 

to  B.  thongh  the  worda  btitbgrMhd  if  vMm0  ih  gfwitcr't  mmt  ft^i»dmg  it.  a  Vest  14a.  IVetbewnr 
IP.  EUefdoo.— r-And  tboogh  the  dful  mm  irifartiitf  and  fliaM)]  was  in  the  fingolar  nmbart  » 
that  the  doubt  was  to  whom  the  [tu(th]  referred ;  yet^  becaufe  the  granttr  mMk  kt  eelUatdfimm  lif 
mMt  dttd,  it  was  held  good ;  for  deeds  rooft  be  conftrued,  as  much  ai  polublei  according  to  ttia 
inienrlbn  of  the  parties.    10  Mod.  45,  lee.  Lord  Say  and  Scad's  cafe* 

3.  No  ^nftru£lion  fliall  be  made  contrary  to  the  my  cs^ 
|>rds  words  of  the  grant  Mich.  20,  Jaq.  C.  Df  A%<  Win^  47t 
SA  cafe  of  Gloucefter,  (Biihopl  v.  Wood. 

4*  Where  words  are  eafifb/e  rfdiferent  expefitiens^  diat  fliall.  bo 
taken  which  fupports  the  declaration  or  agreement^  ^nd  not  that 
ivfaich  defeats  it*  Trin.  2  Annsr,  i  Salk.  324.  Wyatt  T.  Alan4» 
Bat  $  5.  Though  cpfiftrufiion  ous^t  not  to  be  made  againft  t||f 

^^^^  letter  of  a  <toed,  .yet  in  fome  cafes  zjirained  andfeeMdarj^  intcipr^ 
onought '  tation  nay  be  admittedi  if  the  letter  will  bear  a  feq^id,  and  left 
fierertobo  arenuioc  interpretation,  it  may  be  admitted,  m  dt^  ahfordmif^ 
^^1^^  But  where  the  intention  of  the  party  is  not  <jfv  mid  iibii%  bnt  f i| 
ektiZLiam  0fuiIibrio^  the  words  are  to  be  expounded  after  ^  moft  proper  imd 
oftbepartyt  natural  conftru^Uon ;  per  Bridgman  Ch.  J.  Cvt.  199.  Imcbt  iS 
c!  Huu  4    ^^*  *•  *P  ^^  •^  Bofworth  v.  Farrani 

Geo.  a.  Gibb,  aaa*  Fkagerald  t.  Ld.  Pakonbridge.        ■  1    It  iMth  bem  bvrfql  fbr  a  ^^wt  af 

Mttity  in  fome  cafesy  and  upon  fpedal  circii«iflaSce%  to  expowid  a^dio^  t^^nfjA  fHi  ik  MHt 

fims  m  imfartt  yet  this  ought  never  to  be  done^/o  at  m  wuh  «  drft^  bttt  ^  If  en^Jm  "Kwirfjft 

Fia.lUioi.lUlt,SiCar.a.CJie«lLv.l4.tifln  ^^  .^r^^    ^  ^ 


6.  Ih^is  tm  nmhls  nulla  tji  mUguitat^  ihi  nuBa  ixp^io  tentra 
ViriaJ&ida  j/f.  a  Saund.  167.  Trin.  22  Car.  2.  In  caie  of  Lan*» 
gan  ▼•  Carne. 

7.  Tis  reafonabiei  diat  when  part  of  a  deed  f/nix  ^irr  way^  and 
fart  amthir  wof^  a  reafenable  intendment  fliould  be  taken  upon 
Ae  worda.  And.  68.  in  Sir  Richard  Lee'fi  cafe. 

8.  Words  in  deeds  ought  to  have  a  reafmahli  cwftruSHtn,  ^^crantof 
4  Le.  143,  Arg.  in  Sir  Francis  Eng^efiekPs  cafe.  STuiui*'* 

commooablffy  not  ia  gardens  and  orchanb,  <cc«lbi<l« 

9.  Mnuj  to  bi  faii hf  fmffii  ought  to'be  paid  foon;  hut  xfkf 
fnjfirj  and  he  on  pa^rment  to  re-have  the  land,  there  he  ma^  pay  it 
at  anv  time  during  his  life;  for  'tis  to  his Icfe^  and  not  to  feoffee's^ 
per  And*  Ch.  J.  2  And.  73. 

10.  Grant  ii  annuity  of%oL  per  ann.  to  A.  Uitt  h.  is  advancti  s.  p.  for  a 
to  a  benefice,  ought  to  be  a  benefice  of  die  iame  value.  Het.  oo.  benefice  of 
Path.  4  Car.  Bibble  v.  Cunningham.  ^^^  Jj; 


detemiine  the  aanuitf.  4  Le.  152.  Arg.  Jg  of  a  ^/'fiWi  hsmftu  n>id.i  ■  ■  Jj  if  cmmify  bo 
paotedy  UmmaMtflmmfit  kit  tmafii^Yitt  is  not  boood  to  giire  couniel  bot  m-tU  law \  and  the  famo 
offechgnoc  Ip  a  fkyficioH^hit  need  not  10  give  aofcotmre),  but  infbjjitk,  and  not  in  other  matters, 
tbmgh  he  weU  can s  for  it  ihaU  be  in  that,  in  which  he  is  joaxHKPQpinw.  Br.  Gnuttti  pU  174. 
dtcB  iS  H.  7.  to« 

11.  Every  grant  (hall  be  expounded,  as  the  intent  was  at  the 
time  ef  the  grant;  as  if  I  grant  an  annuity  to  J.  S.  until  he  be 

Eomoted  to  a  competent  benefice,  and  at  the  time  of  the  grants 
I  was  but  a  mean  peifen,  and  afterwards  is  made  an  archdeacon ; 
yet  if  I  offer  him'  a  competent  benefice  according  to  his  eftate  at 
the  time  of  the  mnt,  the  annuity  ceafes.  Cro.  £•  35.  Mich.  26 
and  27  Eliz.  Mudmav  v.  Standifli.* 

12.  The  law  for  the.  true  conftruffion  of  grants  hath  rej^Si  ^  f  CO  1 
li)r^«/«^l^#^MA9r$perDoderfdge  J.  3.Buls.  125.  Mich.  13  "^  ^  "^ 
Jac.  I.  in  cafe  t^Gough  v.  Howard. 

13.  j/ncient  charters  are  to  be  taken   according  to  ancient  Arg.Lac. 
9^e  s  per  Montague  Ch.  J.  Micb«  12  Jac..  2.  JSuls.  298.  in  47-  cites  xo 
ftW'scafe.  «>;3;^. 

^Rep.  t%4  ■  Note,  that  'twat  faid  Ibr  1aW|  that  there  are  many  andtni  irtmtx.  generally  and 
mfulficiently  roadey  fo  that  fnch  deeds  at  thii  day  would  be  void}  butMUMfi  i*.  y  were  mtuU 


hm$  tf  mtmary^  aad  have  been  ufcd  iuice.  therefore  they  art  fOtJi  and  many  liberties  Snd 
Iraochifes  ofed  thereby  are'  hltewife  good.  Br.  Grants,  pi.  89.  cites  5  E.  4.  lai.  ■  Ancient 
traiits  are  to  be  oooftreedy  as  the  Itm  was  at  that  thne  when  they  were  made.  Pafcb.  t^^u 
Skis.  Ssk  a^ia  qile  oCCrener  y.  Bomett. 

14.  Conftruftion  of  wocds  ihall  be  taken  according  to  the 
vu%ar  and  ufual  fenfe  and  manner  rffpeeeh  in  thefe  place^  where 
the  werJs  arej^eken.  T>ku-9^  Jac.  B"!'*  ^IS*  Hewitt  v.  Painter. 
^  I5>  Where  a  thing^is  granted  by  ebjcure  weads^  it  (hall  be  con* 
9niA  hj  uf»e  tfierwards*  Arg.  Palm.  222.  Mich.  XQ  Jac* 
Waid  T.  Britton/ 

16.  Words  in  grants  (hall  be  conftrued  according  to  a  reafoh*  4Le.T4t« 
•Ue  and  eafyieniV,  and  net  grained  to  things  unlikely  and  unuTual.  ^n5^-B«>» 
Midb  16  Jac.  Hob.  304.  in  cafe  of  London  ¥•  the  Collegiate    ^ 

GbncbofSootiiw^Il. 

F  4  17-  In 
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Sfofan  17.  In  avowry;  rent  was  granttd  to  be  paid  at  t%Do  fiajlsj  and 

bc'p^dat**  ^  ^^^  not  fatd  by  fqual  portions  i  3nd  yet,  in  the  law,  this  (hall  be 

two  feafts;  expounded  to  be  by  equal  portions.  Br.  Obligat  pi.  91.  cites  i^H* 

per  Hill.  ^  and  Fitzh.  Avowry,  240. 

^*"***  18.  Verba  pojieriora^  propter  certitudinem  addfta^  ad  priora^  qua 

certitu/Une  indigentyfunt  referenda.   Winff.  167... 

PerDode-  19.  If  certainty  once  appears  in  a  deed,  and  afterwards,  in  the 

GMib  ^i  8  ^^"^^  deed,  it  is  (poken  indefinitelyy  reference  (hall  be  to  the  cer- 

s'  c.  and  tainty,  which  appears.     And  therefore,  if  by  an  indenture  lands  are 

citet  4  £.  4.  eiven  to  A.  i^  baredibus  mafculisj  and  afterwards  in  the  fame 

*^hcr«  a  ^^^  *^  appears  to  be  haredibus  de  corpore  fuoy  it  0ull  be  an  eftate 

bond  was  ^^U*     Becaufe  the  firji  words  were  indefinite^  and  the  loft  certain^ 

moveritu  by  whicH  it  appears,  that  he  pafTed  but  an  eftate  in  tail ;  per  Do- 

'jT'^tlZ'i  ^*^"^g^'  Mich.  19  Jac.  I.  C.  a. 4 Le,  248.  incafe  of  Hix  v#  Coats 

^c/Tb'*  and  FIcetwpod. 

in  10 1.  Solvent  eiHem  J.  &c.  It  was  held,  that  the  bond  was  not  void ;  becaufe  it  appeared  by 
the  premiifesy  to  whom  the  xo  1.  was,  in  law,  to  be  paid,  and  the  intent  fo  appearini;^  the 
plainciif  might  declare  of  a  folvendum  to  himfeK,  and  the  word  J.  (hall  ht  furplujugc* 

mi^'  '°^'  ^^'  ^^  pracedentibus  (^  confequentibus  optima  fit  interpretatio* 
Craole^       Buls.  loi.  Turpinv.  Forreigner. 

21;  Subjequent  words  (hall   not  confound  precedent^  if  by  coiw 

ftru£Hon  they  may  ftand  togedier;  per  Nicholas  J.  Pafch.   1657. 

Scacc.  Hard.  94.  in  cafeof  Codier  v.  Merrick,— cites  5  Rep.  11 2. 

Mallorie's  cafe,  the  word  foccefibrSs'-'-and  the  words,  executors 

^d  affigns,  in  Shury  and  Brown's  cafe. 

22.  An  infenfible  claufe  dotfa  not  make  the  refidue  of  the  deed 
vioious,  which  is  fenfible  of  itfelf.  Hill.  20  and  21  Car.  a.  I 
Saund.  320.  in  cafe  of  Pordage  v.  Cole. 

23.  A  deed  may  be  good  in  party  and  void  in  part ;  as  if  a  deed 
be  read  to  a  man  unlearned,  and  part  of  it  is  interlined ;  this  is 

'Qod  for  fo  much  as  was  road,  aiid  void  for  ^  refidue ;  per  Hutton 
J.  Ley.  79.  Pafch.  i  Car.  i.  In  cafe  of  the  Bilhop  of  Chichefter 
y*  Freeland. 

24.  When  ^  ad  is  to  be  done,  with  reference  to  other  thing) 
which  is  impofftbUy  illegal^  or  variant^  the  a&  (hall  ft^,  and  the 
reference  (halTbe  void^  |iill.  2  Car.  C.  B.  in  cafe  of  the  Kii^  v* 
Eaton.  Litt.  R.  ^5,  Arg.  cites  10  Rep.  26.  b. 

There  is  a  25.  When  there  are  two  claufes  in  a  deed,  of  which  the  latter 
Kttwena  an  ^^  contradiStory  to  the  former,  there  (he  former  (hall  ftand ;  per 
'^b^ty  Nicholas  J.  Hard  94.  Pafch.  1657.  in  Scacc.  cites  2  £.  '2. 
tnd  an  FeoiFments  and  Faits,  24.  ij.  H«  6.  at.  of  a  giff  in  frankmarriage 
an^'mtcreft    rendering  rent,  the  refervation  is  void. 

the  firft  feataic«ih|dl  be  taken,  per  Coke  Ch.  J.  Pafch.  14  Jac  Br.  RolK  R.  376.  in  cafe  of  Bcvrie 
V.  Perry. 

[  69  1  ^^'  Offe  part  tf  m  2ff\umc^  JktOjfi^  its  operatioth  *till  anotier 
'  "*  pari  has  its  terfe&iom*    Arg.  Lane  38.  HilK  6  Jac,  Scacc.  cite9  S 

Rep.  70.  b.  Fitzherbert's  cafe. 

27.  Grant  of  reverfion  generally  pafles  eftate  for  life  of  grantee 
f>nly.  And.  284. 

28.  The  law  for  conftruAion  of  grants  hath  reAeff  (#  the  abijfty 
iftkf  franfee^  mid  ^s  fi)n}Ctimes  fluU  rulq  9fii  wtSt  the  grant| 
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where  n»  tftate  is  tx^effid*  As  a  grant  made  to  an  abbot  and 
convent,  without  (aving  more)  they  have  a  fee  fimple;  cites  11  H. 
4. 84.  So  if  a  grant  oe  made  of  land  to  a  mayor  and  commonalty,  they 
have  fee  fmiple.  1 1  H.  7. 12.  So  if  it  be  to  a  dean  and  chapter.  27  H. 
8. 15.  Mich.  13  Jac.  3  Buls.  125. 

29.  The  law  (ometimes  hath  regard  to  the  conjiderationy  which 
leads  the  ejiate.  As  a  devife  of  land,  paying  100/.  gives  a  fee 
fimpie,  fo  of  a  bargain  and  fale  of  land  for  money,  without 
limiting  any  eftate,  it  is  a  fee  fimple,  becaufe  of  the  confideration; 
per  DoderidgeJ.  3  Buls.  126.  cites  27  H.  8.  5. 

30*  The  law  alfo  fometimes  refpe^s  the  recompence  and  lofs^  which 
Vifuftaifud.  As  if  leflee  for  20  years  makes  a  leafe  for  10  years, 
roidering  rent,  and  no  time  for  the  continuance  of  the  rent  exprefTed^ 
by  copftrui^ion  of  law  the  fame  ihall  have  continuance  for  10  years, 
becaufe  the  rent  is  the  confideration  of  the  term ;  per  Doderidge 
J.  3Bul5.  126.  Mich.  13  Jac.  i.  in  cafe  of  Gough  v.  Howard. 

31.  A  grant  (hall  not  pajs  things  divijiniy  where  the  intent  was  s'Brownl. 
to  pa&  them  conjundtim.    Fin.  Law.  8vo.  58.  ip'*  Pf  - 

wOKLC    ^tla  J. 

cites  the  cafe  of  *  Ld.  CromixreU  v.  Andrews.— *  Godb.  130.  S.C  cred— 3  Le.  193.  Long^» 
cafe.-^— Sav.  103.  Long  v,  Bifhop  of  Gloucefter  and  Hemmings.  S.  C— *2  Roll.  R.  91.  ^twcll 
V.  Harris.— -Jenk.  165.  pU  68.-^a  Buls.  8— Mo.  496.  Arg.  cites  Bofom*s  cafe.^— -and  Sir 
Rowland  Hcywo«c!'s  cafe.— Yelv.  114.— «  Roll.' 56.  pi.  5,  Bozoun  v.  Futter.— Savil.  62. 
S.  C'li  R'.'p.  48.  Ltford's  cafe.— -^Conftrudlion  fhaXlnoiht  by  ft a^ilonsy  and  divided  where 
Lhft  at'utha  was,  that  it  Oioiild  be  emire,  &c  Arg.  Skin.  72.  cites  a  Rep.  75.  Poph.  95.  Where 
if  the  party  bad  made  ck^im  to  taki  out  acre  by  bargain  andfah^  he  (hall  not  take  the  rtjidufy  or  any 
oinrr  part,  by  roftveyance  at  €ommon  law,  Arg.  Skin.  72.  By  Periam  J.  in.  13  H.  4.  the 

d'ifcrcnce  is  taken  betwixt  a  grant  of  a  mitpor  una  cum  advocatione ;  and  a  grant  of  a  manor, 
V  mJifrimif  a  grtmt  tf*:h  advpwfen.  In  14  £liz.  D.  31T.  In  the  cife  of  the  Lord  Cromwel  and 
Ao^rewSy  if  a  ma*i  bargain  and  feK>  giv»  anA  ^rantf  a  manor  and  advowfon  lo  one,  artd  aherw^r^s' 
kv'its  afimty  rr  iaroUttb  the  died.  Dyer  held,  that  the  advowfon  Ihall  pafs  by  the  birt^ain  and  fa!e 
as  ingrofs,  before  that  the  deed  be  tnroUed.  But  Periam  conceived,  that  it  cannot  pafs.  if  the 
deed  be  not  iorolled,  and  then  it  (hall  pafs  as  appendant^  by  reafon  of  the  intent  of  the  parties* 
Codb.  130.  in  cafe  of  Green  v.  Harris^ 

32.  Om  clauU  may  be  explained  hj  another*   Mich.  5  Jac.  7  As  where 
Rep.  41.  (42)  Bcrisford's  cafe.  "irJL^ 

dthtj,  d^ktf  urrtaragesp  and  Jims,  of  moneys  in  one  part,  the  word  arrearages  being  mixed  with 
Ibofe  other  wonis,  muAl>e  inCencfed  of  perjomal  tbinvi,  and  not  of  real ;  but  wiiere  there  was  a 
potjjo,  ibatgraidetJhoiilA  take  nb  btatfit  of  arnaragii  of  any  r'ents,  retiefi',  6ff .  until  J.  S»  befatisfied,  and 
A«W  10,000/.  this  explains  vrhat  ftrrearages  the  king  meant,  viz.*  of  rents,  &e.  la  Rep.  86. 
firockdale'scare. 

33.  QLntfes  iff  fompany  have  other  conftruflions,  than  when  they  And  are  to 
arc  alone.    Hob.  275.  Mich.  13  Jac.  Eail  of  Clanrickard's  cafe.       c^P'^and 

^  ^i^  «*  -^  one  another. 

Vent.  91.  Lion  v.  Carew. 

34.  General  words  wiD  difehdrgi  a  general  things  but  to  difcharge 
a  f^al  things  there  m»ft  be  fpecial  words.  Arg.  PI.  C.  334. 
cw  of  mines. 

35.  Where  general  words  are,  which  have  reference  to  a  certainty^  ' 
there,  if  the  general,  words  we're  not  parcel  of  the  certainty,  the 
^T^uit  is  void ;  ^  if  the  grant  was  of  all  lands  and  tenements  in  D. 
whidi  were  in  the  occupation  0/%  S.  if  thev  were  not  in  the  occu- 
pation of  J.  S.  diey  do  not  pais  ^  fo  of  all  lands  which  defcended 
to  me  from  my  mother,  &c,  Mich.  24.  &  2^  Eli^t  Savil.  37)  38.  ia 
pfc  of  the  <^cen  v»  Mxyf 

36f  General 


€t  €^aittief^ 


36.  General  words  Audi  have  a  ij^eeial  underftanAiig,  if  the 
feecial  coiiftru£)Jon  may*  agree  with  the  proper  figniffication  and 


ienfe  of  the  general  nv^ords.    Arg.  3  Le.  244.  Mich.  32  £liz.B#R» 
in  Hanisund  Wing's  cafe. 

37.  General  words  do  not  in^y  any  'iertainifj  nor  ftall 
eoncmde  any  common  p^rfon  to  fay,  diat  be  nas  nothing  there  $  and 
the  difierence  between  general  grants  and  particular  appears  ia 
PI  C  191-  Wrotefley's  cafe.  go  AS.i^i.  9H.6.  xx.  xi. 
St  £•  4.  ay.  b.  2  Rep.  33.  b.  34.  in  Doddington's  cafe. 

38.  There  is  no  difference  where  wcM'ds  are  farticular  and 
where  they  are  generate  if  the  general  words  caumi  be  foAsfiei , 
wuitbwt  paAng  a  real  eftate,  diough  the  particular  words  are  only 
oftfiin|?8  perfonal;  per  Holt.  Ch.  J.  Hill.  2  Annse)B.R.  6Mod. 
X07.  Countds  of  Bridgwater  v.  Didce  of  Bolton. 

Ai]ir*  39*  ff^ords  fubhquent  mzy'^  epaiXfy  and  abridee,  but  not  de/lrey 

BridgRu  ^  generality  of  the  wmrds  precedent  Mich.  8  Jac.  8  Rqi.  154. 
bS'IT"     ^-^n  Aldiam's  cafe. 

exprefs  eftate  limited  before  in  b  deed,  caonoe  be  altered  by  any  Im^Btaihih  "R^hichcany  or  may 
¥e  made  in  a  fubfeqoent  claufo.  Aff .  5  Mod.  167.  in  qUis  oi  Leigh  ▼.  Brace..  ..Bot  the 
dBffBTCDce  Is  where  it  is  cm  iMtinfimunc4,  or  fevend.  Ibid,  aod  jodgmeat  accordingly.— ~*  As 
power  to  executors  to  difpafe^  Ut,  andfct^  gives  no  power  to  graot»  though  the  woni  (difpofe) 
would  carry  it.  Arg.  Show.  151.  cites  Keb"^  511. 


^^^^iSd^u       ^'  ^sumde  cbarta  amtinet  generalem  elat^utam^  foftgapu  defiin^ 
m^Msn^   dIrV  ad   verba  fpeciaHa  %  ftua  claufuUt  gemrati  Junt  canfintmua^ 

gtntraifr$~    intetfretan^  sfl  charta  fecundum  Verba  fpsctaUa  \  but  8  Mod.   250. 


^tdem  vfords^  Saimd.  59*  60.  diftinguifbes  between  where  it  is  one  entire  ientenoe» 
^^      and  where  die  covenants  are  diftinft.    Gainsferd  v.  Griffith. 

conftrued  as  general  and  mttptrndtm  clmfiti  per  Hole  Ch.  J.  ta  Mod.  150.  in  cafe  of  Winter 
Und  liQVfday  Tcites  Le.  1x9.  the  Queen  r.  Lcwifc'     i^md  ai  cited  there Bnmker  ▼.  Roborham. 

41.  j/ntecedent  general  words  ihall  be  retrained  by  Particular 
werds  fclbwing^  but  not  e  contra.  Bat  if  general  wordsjiluw  parti-' 
cular  words,   they  fiiall  be  taken  in  the  largeft  fem\  for  other*  - 
wife  the  general  words  would  be  infienificant  ana  void.    Arg« 
Carth.  120.   Mich.   2  W.  &  M.  B.  K.  in  cafe  of  Knight  and 

f  Donning  v.- Cole  and  Ux.     ■■cites 8  Rep*  Altham's  caie. 

42.  General  words  in  die  berinning  or  end  may  be  re^raimi 
by  latter  or  prior  particular  wordb  acconUng  to  tiie  iWa^,  oc  parti- 
cular thing  expreiTed.  Arg.  Show*  151.  Pafch.  2  W.  &  M.  luiight 
V.  Cole. 

43.  General  power  of  revocation  in  the  preamble^  or  introdudory 
part  of  a  deed  may  be  abridged  by  aAecial  power  in  the  operating 
part  of  it;  per  Reynolds  Ch.  B.  HilL  4  Geo.  2.  GtMb  214. 
Pitzgeraldv.  Lord  Falconbridge.     1  ■  ■■    Ibid.  22 !•  per  King  C. 

Sho#.  151.  44.  GeneraUs  claufula  mu  porrigitur  ad  eOf  fue  antea^daliter 
SMod'^60.  A^'  compreheijfa  I  (o  that  when  the  deed  at  fift  contains  ^^^cial 
Gainsford*  words,  and  after  concludes  in  general  wocds^  both  words  as  well 
V.  Griffith,  general  as  fpecial  (hall  ftand.  Mich.  8  Jac*  i«  8  Rep.  154*  b«  in 
••^•T*~^'  Altham's  cafe* 

was  ad- 

ttiitted,  that  in  deo4s  (though  otberwilb  in  villi)  fabfiBfaeiit  cfanifei  w^ch  srs  feaaral 
fliaU  be  governed  by  precedent  claufei  which  9X%  oiore  paitioikr*  4M(mL  6^  ia  csfe  ^ 
Thomas  T.  Howell.  .   ^_^ 

«  45*  Where 


45*  ^TIHitfe  faniadar  w$rA  are  in  the  mJ^  tibs  middle  ihaU 
sever  betaken  nneral.    Pafidu  3  Car.  Het  15.  Abree's  cafe.  ^ 

46.  The-  nue,  tfaat  die  ^nurel  wmb  fidfequm  tbsH  be 
rtfiraimd  if  tie  freaJent  fartioilar  worJsj  is  eeod  and  general, 
dpedallr  where  the  particular  words  comprehend  and  expreb  a 
diiog  ot  an  iftftrior  nature  to  the  eeneral  words  fubfeqaeat^  and 
that  the  general  words  are  put  without  their  dividing  difinncts ; 
for  there  indeed  the  Renenlitjr  of  them  (ball  be  controuled  by  the  ^  ^ 

bounds  of  the  particufar  precedent  wordSf  But  where  the  general  L  ^^  J 
words  do  put  the  (HPoper  difFerence  of  particulars^  and  belid«i  tah 
0  higher  Jfecies  than  the  particulars  mentioned  before  \  as  where  the 
devife  was  otf  all  his  phte  and  jewels^  and  all  otha*  his  eihte  real 
and  perfonal,  &c.  there  the  general  werdsfoaU  over  reach  thepar^ 
tUvIars  befrrey  as  if  in  the  AacHBtSHop  OF  Cantsr^pry's  cafi^ 
in  aRcp*  the  words  had  been,  and  all  the  ecclefiaflical  perfens  of 
fuperior  or  inferior  rank;  they  would  have  taken  in  archbiibops» 
bifhops,  &c.  Per  Holt  Ch.  J.  Hill.  2  Annae,  B.  R.  6  Mod.  107. 
Countds  of  Bridgwater  y.  Duke  of  Bolton. 

47.  When  words  contained  in  a  deed  go  to  feveral  Jente^  and 
purpoTcs^the  deed  fliall  be  taken  according  to  ^e  fenfe  ofthe  words^ 
without  taking  or  expounding  any  word  to  bf  win,  or  confounding 
thejlhde  of  it;  as  if  in  the  deed  oe  contained  dedi,  remifi,  &c.  th& 
may  be  a  deed  of  grant,  feoffment,  releafe,  or  confirmation,  or 
all  thefe  us  the  cafe  requires.  aAodf  aOr  Earl  ofPembroker* 
BarUy. 

48.  When  wordf  ofdiverfi  nature^  are  inferted  in  «  oonveyane^  Godk  tsS* 
die  grantee  has  ele^on  to  ufe  which  of  them  he  will.    2  BrownL  ^ft 
992.  HiUf  7  Jac  in  cafe  of  Smallinan  y.  Poms.        1    cites  Sir  R« 
Hejward's  (»fe. 

49«  In  many  cafes  the  prefifrperfeG  terfe  \%  taken  fir  the  frefeni  t  teex.  ^ 
tak.  Trin.   xi  Jap.  10  Rep.    67,  Church-wardens  of  Saint  «»tim«a 

Q    .       • f      ^    ^  ♦         '  cafe  of  4 

panoof's  cafe.  ^m^ 

Wiiglit  ▼•  WyveU— Sxpofitioo  ihaU  be  made  of  deeds  fometimet  antwy  to  grmmuekei 
rn^aSmm,  pef  Withent  J.    a  Show.  334 10  cafe  of  Fountain  t.  Gaavoni* 

« 

Sa  Ttoo  uigatives  may  be  conftmed  as  a  negative  in  grants, 
hit  not  infieas^  foe  they  are  to  be  in  Latin,  mni  muft  be  coiuhiied 
aa  Latbi  ought  ^  be.  Triq.  9^  Annm^  1  iSalk*  328.  Dillon 
Vf  Harper* 

51.  fyitrdf  neodUs  fhall  -  not  impeaoh  a  daufe  certain  and 
abUute  without  diem^  Trin.  17  Jac  Hob.  313.  in  cafe  of  Kibbet 
T.Lee. 

sat  M^slkt^  of  ufdefi  and  impertinent  wards  ihall  not  hurt  the  Kor  a 
obUflUlea  and  fonditton  which  w^re  perfeft  before.  2  Saund^  79,  f^foor^efp^ 
fiSTjA  Car.  a.  Makf  erar  t.  ifauxby.  ^^^ 

<^v^  sawnd>96>yifeh.t«Car*t<  HeflMtv.  Uft  1  nBatiPafdithat  arc/rtj/RMi  inadeeA 
lUnoiUcalban  aif^;  forUtftis  locQDfouodtlieiiitwt  oflbepaitiaa.  And.  136.  in  caie 
if  ObJcj  alf.  0|idky  fdcOnfelyv.  FIflbe. 


When  wofds  in  a  deed,  plea,  or  record,  are  b  repugnantf 


initliarfelimetfcaqiibtbeknovm  tbenka 


6^  ^tamtf  «^ 

m 

between  be  Judged-  qr  conftrued  «p«A  them,  all  fliall  be  taken  to  be  vsij- 

of^a^^e/  fiiid  to  be  a  julc  in  law. .  Arg.  Bridgm.  102. 


—  _  __^_,  —        .  _ 

the  lam  regarJi    tbafir/i  wmls,    Arg-  LflL«  264.  cites  i  E.  »•  Feoffments  94 So  Ictfe  /•  fw» 

tahemr  joititly  ami fevaally^  they  are  joiuteninits  j  becaufe  the  iirit  words  -have  the  pre-eninence^ 
Arg.  Ibid,  cites  5  Rep.   lo— .-.Though  fomctimes  conftruAioiis /»y  ^yui/i^ (hall  be -*-~*-*'^-*    — ' 
the  law  never  will  allow  fuch,  as  will  utterly  t/./af  ^what  is  before  granted^  jor  is  rej 
Srant.    Ar£.  x  Jo.  30^  31. 


admitted*  yec 
repugnant  to  the 


54.  The  law  will  conffrue  that  part  of  a  grant  to  ^r^c^^Zf,  which 
oOght  to  precede.  Mich.  i6  Jac*  B.R.  lo  Rep.  a8  Sutton's 
Hofpitars  cafe. 

55.  If  a  man  makes  a.leafe  referring  rent.habendum  for  20  yearSy 
fo  that  the  refervation  is  placed  before  the  babfndumy  yet  it  is  good, 
and  the  judges  by  their  conflru^on,  are  fo  toimarmall  the  words, 
as  to  make  it  to  be  a  referyatfoii  of  the  rent  for. the  whole  term;, 
per  Coke  Ch.  J.  2  Buls,  282.  Mich.  12  Jac.  in  cafe  of  Attoe  & 
al.  V.  Hcmmings.  *        • 

Ibid,  cites  56.  A  deed  ought' to  be  expounded  fo  that  all  parts  0/  it  may 

Lo^Crom-  J^^^^  together^  and  it  beijig  a  common  aiTurance,  the  judges  fliall 
well's  cafe,  break  the  deed  in  pieces  to. fulfil  the  inUnts  of  the  parties,  per 
— Aiui.     Ardher  J.  Cart.  98.  cites  9.  Rep.  47.  Earl  of  Shrewibury's  cafe. 

Hob.  i63.  '     •       ••■•  • 

Stukely's  cafe."  ■  And  fot  tbaV-purpofe  it  is  frequent  to  have  a  tranfpojitm  of  w^rdt.  Agreed 
per  Bridgmaa  Ch.  J.  Cart,  ,i.ia.  per  Archer  J.  1^0.  and  fays  the  law  will  take  a  </<»/&- at  the 
latter  end  of  a  deed,  and  coupl/  It  in  its  due  plage,  cites  Hill  and  Gavoy's  Cask,  ai^d 
Cromwell's  cafe.*-^*er  Tirrel  J.  Ibid.  155.—- Lord  C.  Parker  faid  that  furely  "it  is  a  rule  btith  ia 
law  and  equiljf  ip  (jo  conftrue  adeed»  as  that  evtry^laufe  flmtii  havt-iu  tff»3.  Wms's  Ref. 
457.  Trin.  1 718.  in  cafe  of  Butler  v.  Duncomb. 

T'  5  "2  1  57-  Lord  of  a  manor  grants  by  copy  to  A.  and  his  heirs  fulbofcum 
in  M.  Wopd'krid  M.  Groye  anhuatim  fuccidind'  per  4  vel  5  acras 
at  leaft ;'  all  fhe  underwood  (though  not  the  foil)  pafles  by  the  copy 
in  property,  and  nothing  remains  to  the  lord,  and  the  words 
*  annuatim  Jticcidind*  by  4  or  5  acres  is  the  order  appointed  for  the; 
cutting  only,  and  not  to  go  to*  the  'rcftraint  of  the  grant ;  adjudged 
as  above,    rafch.  36  Eliz.  Mo.  355.  Hoe  v.  Taylor.    '"  * 

58.  The  cafe  above  is  not  like  to  a  liberty  to  taia  underwood  for , 
fuel\  for  there  the  lord  may  cut,  leaving  fufficient  for  the  tenant. 

Pafch.  36.Eliz.  Mo.  355.  Hoe  v.  Taylor.  • . 

59.  Every  tefiralnt  dots  itnphf  (efpecially  in  a  will)  that  the  plrty, 
in  cafe  he  was  not  reftraioed^.  had  power  to  do  dlat^  w^ich  it  pro- 
hibits, which  is  the  caufe  that  it  reftrains  them.  Hill.  8  Jac.  in 
Cur.  Ward.  9  Rep.  128.  in^SONPAY^d  cafe,' cites  Bridgtm  Arg. 
137.  inMarg.  ^      .    .   '.,. 

60.  A  condition  annexed  to  aii  eftate  given  is  a  divided  clauft 
froen  thegrMty^xA  therefore  iz^nnot  fruftrate  the  grant  precedent^ 

»'^  neither,  in  .any  thing  expr^(lRsd)  nor  in  any  thing  'implied,  which  is 

of  its  nature  incident  and  in^parable.from  the  thing -granted;  per 
Hobart  Ch.  J.  Hill,  iz  Jac.  Hob.  170.  in  cafe  of  Stukely  v. 

4]  Batler.   ♦, 

61.  When  firft  there  zre  general  words'^  and  after  an  exception  of 
fome  particular^  all  that  is  not  within  the  particular  ihiall  be^widun 

r  the  general  \  what  is  not  excepted,  is  wi^n  the  grant;  and  this 

^         .  .  rule  holds  where  the  general  words  by  themfclvcs  will  not  pafs  a 

wng, 


thing)  ther^  by  intendment  of  the  exception  they  fhall  pafs;  as  if  a 
man  grant  comioon  for  all  manner  of  beafts,  yet  the  grantee  fhall 
not  have  cooimoji  for  goats  and  hogs,  and  yet  if  he  grant  com- 
mon for  all  manner  of  Seafts,  except  goats,  the  grantee  jQull  have 
common  for  ho^ ;  fa  if  he  grtnt  ml  tr^es  yet  fruit  trees  do-  not 
pais,  but  grant  of  all  tries  except  apple  treet^  will  pafs  all  other 
kind  of  fruit  trces^  as  cherry  trees,  pear  trees,  &c* .  Hill.'  20  Jac. 
B.  IL  Arg«  2  Roll.  R.  280.  ih  cafe  of  I^rd  Zouch  v.  Moor.     - 

62.  There  is  a  great  diiFerence,  when  A  daufe  of  re^raint  is  in 
one  and  the  fiune  fentence,.  and  when  it  comes  in  a  djftirUf  Jentence* 
Arg.  Litt.  R.  i86.  Mich«  4  Car.  CJ3«.  in  cafe  of  Trenchard  v. 
HoOdns——*cites  Harris  V.  Wing.  ,       •  -  .      .  » 

6^  If  a  reftriSivt-claufe  be  in  tbffirftor  h{fi  part  <if  a  fe^ntence^  or  In  a  con- 
atdie  hmmmng  tf  tbt  firft  ^r ,en4  jf  the  lift  fentence^  which,    in  l^^^""^^^ 
good  (enfe  may  be  applied  to  either,  thei^  it  (hall  extend  to  both  ^taioa' 
Sentences  s  but  e  ccmtn^  if  fuch  fentence  be  placed  in  the  widdU  hath  mt 
of  ooe  or  two  fentences.    Sand.  60.  Paicb.  19  Car.;2.  Gainsford  v.  Z"^^?"'  '^^ 

C*   *t£.^m.  rat  ion  f  anil 

^"™™*  geaend 

wonis  io  a  gram  may  :be  ovforthnnrn  by  wc)r4s  reftri^ve.  Godb.  236.  Clay  y.  Barnet^— .— 
A  reftndioa  may  he  in  a  fptcial  fratUf  as  in, 5  Rep.QcNEi.'s  care.<7»Bnt  if  the  re^>  i//i:>n  io/A  sat 
cc«a9-  aitd  meet  with  tbt  gratify  then  the  reftri£lion'  is  void.'    GoUb.  237*.  Clay  v.  Baraot. 

64.  TaCs  interpretatie  fienda  eft^  ut  evitetur  ahfurdum  ^ 
inconvenunu  ^  •       * 

65.  It  is  iaid  by  fome  men,  that,  if  <  in  a  deed  indented  made  An  'tmAemtwt 
ietween  tW9^  bodi  (peak  by  words  within  the  deed ;  but*  the  words  f/'^**^!? 
which  &ru  fpeaketb  be  in  the  firft  perfon^  and  the  words  which  the  of  both, and 
fiber  fpsahith  are  in  the  third  perjon^  in  this  cafe  they  fay  that  all  tvery  ^ 

tfie  words  in  the  deed  (hall  be  ^a  to  be  fpoken  by  him  who  fookc  Y'r^k^  ? 
in  the  firft  peribn,  which  (aying  is  nothing  to  the  purpofe.    Perk.  'lOb  ^IxJubl. 

St  l6o*  Le.  246. 

Thomas  t. 
Green^  Ooatra  of  a  deed  foil,  Arg.  8  Mad.  311.  in  cafe  of  Sklpwith  v.  Green.  'i  But 
where  the  perfon  is  named,  that  fpeaks  theni.  It  caiiiiot  be  taken  that  any  other  fpeaks  them. 
Arg,  RgIL  R.  So.— Bat  if  not  they  (hall  be  avoimted  to  be  his,  who  mny  moft  properly  fpeak 
them.  Ow.  aci.  J>eDois  v-  llenmng.  alias  Jeonings*  *—>— cites  £6  H.  8*  2,  la  H«  6* 
5S.  1%  H.  8.  6. 

66.  Afeeondgrant  cf  the  fame  thing  to  the  Jame  perfon  hy  the  fame 
firfoMj  and  reciting  the  firft  grant,  muft  not  be  pleaded  as  a  grant, 
but  as  a  confirmation.  Trin.  13  Eliz.  Arg.  PI.  C.  397.  a.  b.  in 
cafe  of  the  Earl  of  Lcicefter  v.  Heydon. 

67.  One  thing  in  grofs  cannot  contain  another  thing  in  grofs ;  and  j"    ^a    ^ 
a  word  which  fignifies  a  thing  in  gro(s,  cannot  pa(s  another  thing. 

As  if  a  man  grant  all  bis  fervtces  in  D.  it  is  to  be  intended  fervices 
ill  groft,  and  if  he  have  not  any  fervices,  but  tbo(e  which  are 
paired  of  a  manor,  nodiing  (ball  pafs  by  tfaofe  words ;  per  Clench* 
J.  Mich.  27  Eli:^.  B.  lU  Godb*  38.  in  pafe  of  Futter  v.  Boromc^ 
a].  Bozom's  cafe. 

68.  Exception  is  no  agreement;  for  nothing  (hall  be  faid  an 
agreement  in  a  deed,  but  that  which  pafleth  in  intercft.  Hill.  7  Jac. 
Arg.  2  Brgwnl.  ^13.  in  cafe  of  Pro£tor  v.  Johnfon. 

69.  TVords, 


< 

€g*  W^rdsAdki  in  imjUff^mihwem  oirfy^  ftiD be uJUm hi 
omAn^finfi  it¥eHkibaae$vy  cotJtnaiion  or  law;  a»  a  reverter  for 
aremamder.  Arg.  a  Bult.  iti.  Micb.  12  Jao»  in  cafe  of  Attoe  ft 
iL  v^  Henmiii^s. 

iuail^  taken  Vj^WfoiJM  Per  Olyn  CL  J.  Trim  1655.  StL  48a. 
in  Taiei'a  cafe. 

71.  The  law  wOI  nefw  aaakeeonflruSion  U  tUfr^uSa  cfti^ 
mkinumuf{0[v^bkh  kit  fe  lender)  if  the  grant  can  oe  odiermfe 
fedffied}  Aiv, and JiidgiBene aeeotdingljfc    HilL 28 Car. a.  B. R. 

n  Jo.  70.  ASbjv. Baltol        ■  dies  11  RepiLyfor^'a  cafri ■. 

Co. Litti  54.  b.  sRep.  Saunder's  cafe^ 

S.  A  reaiainder*  in  a  fecdentent^  wMi  po#er  of  rerocadon^  waa 
and  die  befall  male  of  his  hdifi  butin  die  deed  of  lerocadon, 
die  redtedcS  die  fermer  Umkadon  mmttti  dm  werda  pfhh  i$*t% 
bat  iKreOBd  dial  thftU  ^^a  m  die  fiud  deed  mendoned  flimild 
be  to  die  life  of  B»  and  his  hein  male.  A^udged,  that  die  feme 
woidsin  die  tuwiimttati$tt  ihall  have  the  feme  cooftni^onf  which 
diey  have  hi  the  recttdy  and  ihall  make  new  eAate  taiL  Trin.  i 
Jac  2.  C.B.  sLev.  iij,  Oifanore  ▼.  Harris. 
^  yp  A  deed  ogyht  to  be  mfcumbd  if  itfitf^  and  bv  what  appears 
in4t»  where  diere  ia  no  reference  in  die  deedf  toanjrining  foreign  to 
it;  per  HoltCh.  J.  Mich.  170OW  a  Vem.  399.  in  cafe  of  Attorney 
Genend  T»  lybfOTi  &C.  of  Ciorentryw 

(H.  14)  Conftrudion  as  to  Condnuanccj  ia  relpeft 

of  the  Words«. 

^AbA^  „  I.  T  F  M  tbifrmWis  koidshiktUH^§r  anm  grmt^  the  general 

gTgJ^^  '^  intendinent  it>  diat  an«  eftate  for  life  paflesj  but  if  die 

Chr.  iiS.  iaiimitm  limit  thtOmcfiryiars  or  ai  unll^  die  habendum  qualifies 

ptr  two  the  general  intendment  of  die  preaifiissf  for  it  is  a  maxim  in  law^ 

^^>  >A  quod  puMa  imufffb  firtsfimi  imtira  dmat^nm  intirpritanda  ^ 

Botkry.  which  is  tobeuoderftood»diat4io  wnugbedonei  for  it  is- another 

Rvdflor.--  maxim  m  the  law*  quod  UiU  €mifirum$  nmfodi  injurianu  Co^ 

in  ttegrsntitte  gfaniM  flianii«fsancftit»far  fifbitmtfcciftfasnbsftKbwardiiiillwfrMa 
«lBcli4B«7-dedar«  Hit  will  ol  dw  |notor»  Md  hit  will  b  not  contrarr  to  tbe  Uw,  th«  «ftafee  Oatl 
be ateanlins  10 fab  iaiui  and  wiU|  vidsft  ia  fpaeial«al«i.  Perki S.  164. dta  c  H*  7.  uji  Or. 
j8.ftC  H.8  »  ■  Um  Mtmkm  ba  ia  tha  fad  toqKpr>ft«ny  cntataqrWiiBW^  tlia  MToa 
fiiailbtttDaat4tf««4i»lsiflMMi7fasinids»  FarBtewoodjafti6C.3X«.3s«AiMa. 

a«  Therefore^  V[  Ummt  fir  Rfiwmki  a  lerfe^  gifunalfy^  this  ihall 
be  takeni  bjr  oonflniAion  of  bwj  an  eftate  forhis  own  life^  that 
made  die  leafe ;  for  if  it  flm|ddbealeafe'fordielife  of  die  leffee^ 
it  fliould  be  a  wrong  to  him  in  the  reverfion.  Ca  Lit&  1S3,  a« 
183.  b. 

$k  S4  iPtenant  in  tril  iwifc  ateefi  gMvafy^  die  fewfludl  con^ne 
ibk  to  be  fiich  a  leafe  as  he  may  bwfitUy  make,  and  thar  iafor 
term  gf  bis  own  Ufei  for  if  it ihouU  be^ditelife  ef  diekfle^ 

It 


it  (houdd  be  a.  ^feondmiance  and  confequendy  the  eftate,  which 
fliould  paft  bjconftrufiion  of  law,  ihould  work  a  wrong.  Ca  Litt» 

183.  b. 

4»  AflUe  of  cwmmtfj  the  plaintiff  (hewed  a  dud  rfan  affart  and 
itmmm  tftmhtarjy  in  100  acns  ofnmre  in  T.  to  dig  and  carry  at  « 
tusBi  ano  the  aff^  well  lies ;  for  tfaefe  words,  at  willy  are  referred 
to  At  taipng,  and  not  to  die  eftate ;  and  fo  fee  that  of  a  thing 
whicfa  lies  in  grant,  if  no  eftate  is  limited,  he  ihall  have  for  term 
of  life,  for  the  livery  of  the  deed  is  as  a  livery  of  the  land.  Quod 
nota  boiew  Br.  Affife^  pi.  421.  cites  7  £.  3. 43.  and  H.  i  £.  3.  ' 
FitEh.  Affife,  134. 

5.  M  tenant  for  life  charges  the  land  and  infceffi  him  in  remainder^  So  tffmkk 
be  ihall  bdd  it  charged  during  the  life  of  tenant  for  lifie^  and  no  '^^1^^^^ 
longer;  for  this  is  a  fiuxendor*     Br.  Charge,  pL  6.  cites  50  w'by 
E.  3,6.  i  ^^^ 

•^  '  waft.  Br. 

Cbirgp  lA  Uep» 

6.  IF  tW9  maris  of'  annual  rent  be  granted  unto  a  man  until  tern 
marks  are  levied^  the  grantee  ihall  have  an  eftate  in  this  rent  but . 
for  5  years ;  for  the  intent  of  the  grantee  cannot  be  otherwife, 
and  the  words  in  die  grant  arefufficient  to  £itisfy  the  fime  intend  &c« 
Perk.  S.  105. 

y.  If  a  viOaim  he  granted  for  lifij  the  grant  is  eood;  and  in  the  jMto^ta^ 
Bane  cafe,  if  die  villasn  purchafe  lands  infee^  and  me  erantee  enters  Fni>ofe 
into  them  as  into  lands  purchafed  by  his  viUain,  \it  mall  keep  the  ^^]^  * 
hnds  to  him  and  his  heirs,  and  yet  he  hath  1^  efl»te  in  the  villain  wheo  a 
but  for  life;  but  the  rea(bn  is,  becaufe  he  hath  the  fame  as  a  manfluU 
^fiij^,&c.Perk.  S.  94.cites5£.4.6i.  ^T 


rff^tfmmhr  tlwif ;  and  when  £•  fUfht$  tf  another  thins,  and  when  iy  rc^  ^anodier 
thiiic*  rerk.  S.  ^ 

8.  Ifaiiian  lee^s  UshDi  for years^  rendering  rent,  and  after 
grants  the  rent  to  /.  S»  and  the  termor  attorns,  and  after  the  termor 
Jnrrenderg^  yet  the  grantee  Ihall  have  the  rent  during  the  term; 
per  Brian.  Br.  Grants,  pL  128.  cites  20  £•  4.  13* 

9*  l0ufe  was  made  for  forty  years  by  indenture,  and  leflbr 
twoeneasiedtbat  UJfee  night  take  convenient /r^^/,  ^c.  in  a  certain 
pared  of  land  not  theii  l^tdj  from  tme  to  time\  but  no  time  wao 
liaited  in  certain ;  agreed  by  three  juftices,  that  the  leflee  Ihall 
have  it  during  the  term.  P.  3  £•  6.  Mo.  6*  pL  23.  Anon. 

la  By  articles  A.  was  to  have  annuaUy^forjix  years  then  nex^ 
20  X.  towards  the  keeping  and  honeft  education  of  B.  and  bond  of 
20  L  was  given  for  payment.  The  payment  dull  be  for  6  years^ 
dwurii  B.  ihould  die  in  the  mean  time,  D.  329.  pi.  13  Midu  15 
&ifEli«. 

levied  to  die  ufe  of  himfelf  for  life,  remainder  to  his 

till  they  have  levied  300/.  for  performance  of  hi$  wilU 

Per  Popbam  and  Anderfon,    die  eftate  of  the  executors  may 

determine  by  their  own  negUgencoy  and  the  words  are  intendibl^ 

till  theyconvoucndy  nught  have  levied.   Mo*  5^6.  Rofle's  cafe. 

12.  AleaQ; 
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Poph.99.         12.  A  leaie  was  made  to  a  widow  for  40  ytdrs^R  tarn  iiu 

M<f  looT  vixeritjola  li  inhahitaverit  within  the  faid  houfe  \  the  leafe  deter^ 

S.C.  and  niincs  by  her  marriage  or  death;  but  where  the  words  were  for 

diftin-  40  years  jub  conditione  quodfi  tarn  diu^  &r.  the  leafe  would  have 

rwwn*  ^^'  ^^^^  abfolute;  for  thofe  words  having  no  (tunc)  to  refer  to,  are 

words  of  uncertain,  and  fo  furplulage.  Mich.  37  &  38  £iiz.  B.  R.  Cro.  £• 

condition,  41^  Sayer  V.  Hardy. 

and  words 

of  linaitation,        -  Goldfl).  179.  S.  C.  1  ■   ■    Ow.  107.  S.C* 

And.  15  c.         13.  A  feolFment  was  made  to  A.  U  the  uf$if  A.  and  his  w^ty 

ijR^tiu  dijpunijbable  of  wafty  during  their  lives^  one  died,  and  furvivor 

RoWs  *  committed  waft;  a£tion  lies  not  by  him  in  reverfion,  for  it  is  a 

cafe.—  privilege  annexed  to  the  eftate,  which  (hall  continue  as  long  as  the 

v!^  74.  ^^^^^  continues.  Godb.  132.  pi.  150*  Mich.  29  Eliz.  C.  B. 

in  cskiB  of  Baiks  v.  Wcnman. 

r  66   1       14-  A  rent  is  granted  to  two  during  the  life  of  J,  S.  to  the  yfe  of 

Cro.  E.        7-  ^'  grantee  dies,  the  rent  remains  to  J;  S.  for  me  grantees  nave 

)zi.  Mich,    an  eftate  during  the  life  of  J.  S.  and  by  the  27  H.  8.  the  ufe  is  raifed 

41  &42.      and  conjoined  with  the  pofleffion,  whereby  the  rent  itfelfis  carried 

^1^  And.  *^  J*  ^'  ^y  which  J.  S.  has  an  abfolute  eitate  for  his  life,  and  the 

S30.  S.C. '  life  of  the  grantees  is  not  material.    As  if  rent  be  granted  to  two 

for  the  life  of  J.  S.  if  he  does  not  grant  over  the  rent,  their  lives 

are  not  material ;  and  if  they  grant  over  and  die,  the  rent  fliall  not 

ccafe,  but  the  gra!;tee  fhall  have  it  during  the  life  of  J.  S.    And 

here  the  Stat.  27  if.  8.  vefts  this  in  cejivy  que  vie ;  odierwife  had 

it  been  before  the  ftatute  of  ufes.    Quod  fuit  concefTum  per  Cur. 

Owen  126.  Crawley's  cafe. 

15.  A.  was  tenant  in  tail  by  devife^  with  power  to  grant  a  rent-- 

'  charge  of  4 1,  per  annum  to  B.  the  remainder^man  in  tail  of  the 

lands,  and  his  heirs  in  fee.    A.  accordingly  grants  fuch  rent  to  B* 

in  fee.    A  ffJligns  the  rent  to  J.  S.   A.  dies  without  ifltte ;  yet  J.  S. 

has  the  rent  m  fee,  and  it  is  not  determined  with  the  eibte  tail  of 

A.  but  ifTues  out  of  all  the  eftate  Mrhich  was  the  teftatoi^s,  and 

charges  the  whole  inheritance.  Trin.  15  Jac.  Cro.  J.  427.  Dutton 

v.  Ingram. 

?er  Coke,        i^*  Termor  grants  a  rent  to  J.  S.  and  limits  no  eftate;  he  (hall 

ch.  J.  He    have  this  for  all  the  term,  if  he  lives  fo  long.   Per  Dodderidge  J. 

■T.^     3Bul8.I22,I23. 

during  all  the  terni»  and  if  he  dies  daring  the  term,  his  *  cxecnton  fhall  have  it ;  but  if  ene 
vranti  a  rent  out  of  his  own  land  to  J.  S.  and  limits  m  tfimu  ia  this  rent,  he  (hall  have  this  rent  (or 
his  life.  Per  Doderidge,  if  one  grants  a  rent  to  J.  S.  without  fajring  any  morSy  this  Ihall  be 
for  life ;  but  if  he  goes  farther,  and/oyi  ibat  bis  exeemton/ball  diftrautfor  lo  yuns  for  this  rent,  by 
this  it  fludl  bo  only  a  rent  ftir  10  years,  and  cited  5  hSL  Coke  agreed  this  to  be  fo,  becaufe  it  is 
An  explanatioq  of  his  roeaningt  Ibid  ■  ■  Py  Croke  juilicei  contra.  Ibid.  1^7.  ■  — . 
*  Haughton  juftice  diftinguiibed  between  a  grant  by  deed,  and  a  devife;  that  in  a  grant  \t 
fiiall  be  taken  ftrongeft  againik  gnntor.  Ibid.  1  a4«  Per  Coke  Ch«  J.  it  is  the  fame  in  a  devife. 
Ibid.  T£9d— — >— In  cafe  of  a  devife,  it  was  decreed  to  continue  as  long  as  the  term,  and  to 
go  to  the  execotors  of  <levifee.  %  Vem.  35.  GoUey  v.  Gilford.  Hitt.  |688<  1  So  in  cafe  o£ 
a  grant.    RolL  A.  83 1«  pl«  5- 

Sid.  151.  S.  17.  Covenant  on  marriage  of  his  daughter  to  B«  to  pay  10  £ 
c.  reports  ^jmualh^  and  (ays  not  how  long.  The  court  inclined  it  fiiould 
^t^to^be    be  for  life,  but  it  for  the  life  of  the  baroOf  or  the  feme,  was  not  de- 

terminedj 


ternuned ;  &adjomatur.    But  fome  thought  for  the  life  of  the  to  pay  to  Us 
baron,  becaufe  it  is  in  lieu  of  the  portion,  and  (hall  be  taken  moft  f^yjj")'^^ 
ftrong  againft  the  covenantor  j  others  for  the  life  of  the  feme,  becaufe  20  /.  a  ^ycarl 
it  is  for  her  marriage  provifion.    Paich.  15  Car  2.  B.  R.  Lev.  I02.  a'^d  that 
Hookes  V.  Swain.  ^^^r^'"'' 

debates  ic'was  held  per  tot  cur.  that  it  (hoiild  be  for  their  lives,  and  that  the  maintenance 
fhoxAd  be  as  lafting  as  the  naarria're.— .--5o  feme  widow  covenanted,  on  marriage  with  her 
baron,  that  he  Ihall  enjoy  the  lands  of  the  feme  during  their  joint  lives,  and  the  baron 
coven:tnted  with  the  femes  trullees  to  pay  thsm  atrujlly  lo  /.  without  faying  how  long,  and 
adjudged  for  their  two  lives,  as  the  covenant  of  the  other  part  was  for  the  enjoyment  of 
the  lands  of  the  feme.  l#ev.  103.  citecl  as  Trin.  3  Jac.  z.  C.  Bt  the  cafe  of  Death  v.  Beims*— •-« 
Lutw.459.  S.C. 

i8.  If  letters  patents  are  to  cbufe  a  tasvu-chrk  generally,  it 
gives  an  eHate  for  life  j  but  if  it  be  to  chufe  one,  provided  they  may 
turn  him  out  at  their  wiU  and  pUafun^  yet  they  cannot  do  it 
without  (hewing  caufe.  But  if  it  be  to  chufe  him  durante  bene 
placito^  he  may  be  removed  at  any  time,  ana  without  any  caufe 
ihewn,  as  Twifden  faid«  Trjn  22  Car.  z  Vent.  82.  Dighton's 
cafe. 

19.  The  lien  of  a  covenant  may  be  meafured  by  the  eflate  in  the 
rrnty  or  thing  granted.  Per  Wythens  J.  Mich*  35  Car.  2.  B.  R.  2 
Show.  334.  in  cafe  of  Fountain  y.  Guavers. 

(H.  15.)  Conftrudlion  a^  to  *  Continuance  where  i^^^^^J 

it  k  cafual  •  C^)-  p  •  7. 

I.  f  AND  given  to  A*  ;ind  his  heirs,  Jo  long  a$  Bp  has  heirs  of 
^^  his  body.  The  donee  has  a  fee,  and  may  alien  it,  notwith- 
ftanding  there  be  a  condition  that  he  fhall  not  alien.  2  And.  136. 
Arg.  cites  13  H*  7.  11  H.  7.  21  H.  6.  fo.  36^ — 5^  if  the  words 
are,  Jo  long  as  y.  S.  or  his  heirs  /ball  enjoy  the  manor  of  D.  thefe 
words  (fo  long)  are  vain  words,  and  do  not  abridge  the  eftate. 
2  And.  i^.  jcites  11  Aff  8.-»  ■  *^So  to  4*  and  his  heirsy  during 
tie  life  off.  S.  or  for  years.  Thofc  words,  (for  life)  or  (for  years) 
are  vain  words,  it  livery  be  made ;  for  the  done^e  has  a  fee,  ut  fup. 
Some  hold  that  it  is  not  a  fee,  but  if  it  be^  thofe  words  are  vain, 
and  do  not  limit  the  eftate^  Ibid. 

2.  Baron  fejfed  injure  uxoris  grants  totumftatum fuum  to  J.S. 
he  fliall  have  it  only  during  the  life  of  the  hufband,  if  flie  outlive 
biraj.but  if  flie  has  iflue  by  him,  then  J.  S.  fliall  have  it  for  the 
baron's  life  ahfolutcly.  Arg.  Goldfb.  6S.  cites  it  as  a  cafe  put 
by  Baldwin  in  time  of  H.  jB. 

3.  A.  in  confidiration  of  marriage  to  be  had  with  M,  made  a 
feoffment  to  the  ufe  of  him/elf  for  Itfe^  remainder  to  the  ufe  of  M, 
forj  duringy  and  until  fome  Jon^  which  he  fliould  beget  on  the  body 

o\\/i,  Jbould  accomflijh  the  age  of  2iy  and  from  and  after  fuch  fon 
Jh^uld  attain  the  age^  then  to  the  ufe  of  M*  during  her  widowhood^ 
They  marry,  atnd  the  baron  dies  without  iffue  by  M.  She  enters, 
and  continues  ibic.  Adjudged  without  argument,  th^t  the  eftate 
yoj..XIV.  •         ^  G  '  m 
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in  remainder  to  M.  is  good,  though  (he  never  had  a  (on.   D.  300. 
pU  39.  Pafch.  13  Eliz. 

4*  A.  makes  a  feoiFment  toB.  and  hh  hetrsj  UiU  1000/.  is  paid 
h  7'  ^'  ^^  J'  ^*  ^'^^  without  payfiuntj  B.  (hall  hold  the  land 
ai>foIutely  for  ever.  -  D.  300.  b.  pi.  39.  Pafch.  13  Eliz. 

5.  Feoffment  to  the  ufe  of  hifnfelf  for  life,  and  after  to  the  ufe 

of  A.  his  fon,  providid  if  he  die^  the  /aid  A.  being  under  23  then 

the  grantees  and  their  heirs  Jhall  be  feifed  to  them  and  their  heirsj 

until  A.  hath  accomplijbed  the  faid  age^  remainder  after  to  %  5. 

The  feoffor  dies,   A.  being  then  but  14.  Per  Anderlon  Ch.  J.  an 

abfblute  intereft  vefts  for  9  years,  determinable  on  the  death  of  A. 

or  rather,  diey  are  feifed  in  fee  determinable  on  A.'s  attaining 

his  age  of  23.     But  per   Rhodes  and  Windham  J.  here  is  an 

intereft  determinable  on  the  death  of  A.  within  the  term,  for  if  A.  die 

within  the  term,  the  remainder  is  limited  over  to  a  ftranger.  Pafch. 

28  Eliz.  C.  B.  Le.  2Si.  Bafkerville  v.  Bifliop  of  Hereford. 

And.  T51.         6.  A  grant  was  made  to  two^  durante  vita  ipforum  &  alterius 

GoUibTu.    ^^""^  diutius  viventis  abfque  impetitione  vajli  durante  vita  ipforum. 

S.C.  but '   One  dies.  Per  tot.  cur.  the  liberty  runs  with  the  eftate,  and  ihall 

there  it  is     cnduTC  as  long.    Hill.  29  Eliz.  C.  C.  3  Le.  151.  Rolt's  cafe. 

dunntibus  ^  ^  ^  ^ 

▼icis  ipromniy  and  reports  the  opinion  of  the  court  to  he,  chat  the  furvivor  IhaU  not  be  impeached 

•f  waft^  becaufe  of  the  fevtratuif  but  otherwife  if  it  had  hctsi  jointly* 

7.  So  in  replevin,  the  cafe  was,  A.  feifed  of  the  land  made  a 
leafe  at  will  to  B.  rendering  6  /.  per  ann,  and  by  another  deedy  reciting 
this  renty  he  granted  eundem  redditum  to  y.  o.  the  defendant ^r  bis 
life ;  the  leafe  at  will  determines ;  the  queftion  was,  if  the  grantee 
inall  have  diis  rent  for  his  life,  according  to  the  words  of  the  grant. 
And  refolded  that  he  (hould,  for  eundem  (hall  be  taken  for  talem^ 
viz.  eundem  in  fpecie,  viz.  6  /.  per  ann.  as  in  the  Queen's  patent, 
of  a  grant  of  eafdem  libertates  to  Ifllngton,  quas  London,  &c.  this  is 
not  the  (ame,  but  tales  libertates ;  and  it  was  afterwards  adjudged 
for  the  avowant,  that  the  rent  (hall  continue  during  his  life.  Trin. 
33  Eliz.  B.  R.  Cro.  E.  24.1.  Kindler  v.  Leverfage. 
[  68  J  8.  Covenant  to  (land  feifed  to  the  ufe  of  himfelf  for  life,  and 
after  to  his  wife  for  life^  fo  long  as  Jhe  Jbould  be  effeSiually  ready  to 
dimife  it  to  his  betr  at  50I.  rent,  when  Jhe  Jbould  not  dwell  on  itherfelf^ 
and  for  fo  long  as  (he  (hould  not  dwell  on  it.  The  hu(band  died, 
and  the  wife  married,  and  did  not  Uve  upon  it.  Yet  (he  need  not 
make  any  demife,  unlefs  the  heir  demands  it,  there  were  other 
points  in  this  cafe,  but  no  other  adjudged.  Mich.  43  and  44  Eliz. 
Mo.  626.  Sir  Cha.  Rawleigh's  cafe.  ' 

9.  A  recovery  was  fuffered  to  the  ufe  of  A.  and  his  wifey  and  tht 
furvivor  ofthem^  and  of  the  executors  of  A,  for  40  years^  if  C*  Jbould 
fo  long  live.    A.  dies,  and  C.  dies,   the  que(tion  was  ?  If  by  the 

death  of  C.  the  eftate  is  determined,   that  is,  whether  the  words, 
ifC.  Jhould  fo  long  livoj  refer  to  all  the  eftate  s  curia  advi(ari  vult. 
'   Hill.  6  Tac.  Scacp.  Lane  38.  Cdfelby^s  cafe. 

10.  If  I  make  a  leafe  to  J.  S,  during  the  minority  of  my  fin  B.  if 
B.  die 5^  the  eftate  (hall  ceafe,  but  it  is  otherwife  in  the  cafe  of  a  will, 
becaufe  of  the  intent,  and  liiere  it  (hall  be  taken  for  enumeration 

of 


of  years,  per  Coke  Ch.  J,  2  Buls.  131  Mich,  ii  Jac.  in  cafe  of 
Roberts  v.  Roberts. 

II.  If  a  parfon  makes  leafefir  6 //ar;  of  his  tithes,  it  is  implied 
by  law,  if  he  fo  long  continues  parfon^  and  the  mentioning  of  it,  is 
no  more  than  what  the  law  (peaks.  Mich.  1 1  Jac.  B.  R.  Cro.  J. 
yA.  Wheeler  v.  Heydon. 

(H.  16.)  Conftruftion.  As  to  Continuance ;  from 
the  Nature  of  the  Eftate  granted,  after  the  Eftatc 
of  the  Grantor  determined. 

I.  T  F  the  King  befeifed  of  land  in  ward,  and  grants  it  as  bng  as  Butitih^ 

**•   it  Jhall  happen  to  be  in  our  hands.     Yet  the  King  may  make  king  be 
livery  within  age.  per  Huls.  Br.  Livery,  pi.  17.  cites  8  H.  4.  17.      ^i^^l^^^,^^ 

fin^f^bfoty  by  forfeiturrfor  treafirty  and  ^anit  it  ovtr  fuam  dsu^  &c.  the  king  cannot  ouft  the  grantee* 
/or  he  has  a  fee;  per  Gafcoign.    Quaere  thereof.    Ibid.  But  where  the  king  grants  the 

land  of  the  ward,  durtrntt  mimre  ectatt,  he  cannot  make  livery  within  the  age  of  the  infant.    Ibid* 
cites  3  H.  7.  3. 

2.  If  ceily  que  ufe  in  tail,  or  tenant  in  taily  rives  ox  fells  treesj 
and  dies,  the  vendee  or  donee  may  cut  them.  Br.  Contrafl,  &c. 
pL  2.  cites  27  H.  8.  5. 

(H.  17)  Conftruftion.     By  Matters  Dehors. 

^*  pUER  in  a  recovery,  and  deed  of  ufes^  was  by  an  afiir  fine  VId.  this 

-*     and  deed  of  ufeSy  in  which  the  limitation  was  to  the  elder  "[fnd^r^^* 
ehild^  as  the  firft  was  feniorT  puero,  explained  not  to  be  meant  of  a  (F)— D.' 
fim  only,  and  fo  a  daughter  took  before  a  fon.     2  Le.  216.  Pafch.  337.  s.  C 
16  Eliz.  B.  R.  Humphrefton's  cafe.  Tc"*^*'*'^ 

2.  Leafe  to  A.  for  life,  remainder  to  T.  the  fon  of  A.  who  has  /wo 
fm  named  A.  the  elder  Ihall  have  it,  becaufe  the  more  worthy,  but 
)i  afterwards  J  the  donor  declares  his  meaning  for  the  younger ^  the  iame 
fliall  ftand,  &c.  per  Wray  Ch.  J.  Pafch.  16  Eliz.  B.  R.  2  Le. 
219.  in  Humphrdfton's  cale. 

3.  In  debt  on  bond,  it  was  averred  to  be  for  fimony^  but  it 
being,  matter  dehors,  and  not  appearing  within  that  deed,  the 
plaintiflF  had  judgment;  for  no  fuch  averment  is  given  by  the  [   60   1 
ftatute.    Noy.  72.  Gregonr  V.  Olden. 

4.  A  jointure  of  lands  or  400/.  per  annum,  was  decreed  to  be 
made  up  500  /.  per  annum,  on  the  evidence  of  the  widow's  father 
and  uncle,  that  the  hulband,  when  he  propofed  the  match,  offered 
/« fettU  500  /.  per  annum  jointure,  and  that  he  took  notice  after 
the  marriage,  ^t  the  jointure  was  not  of  that  value,  and  talked  of 
making  it  up  fo  much ;  but  no  covenant  or  agreement  was  proved 
to  make  a  jointure  of  that  value,  and  the  portion  was  tanumount 
to  fuch  fettlement.  But  Ae  bufband  was  trufted  to  draw  tho 
fettlflmnt.    Mich.  1681.  Vern.  R.  17.  Benfon  v.  Bellafis. 

G  2  5.  When 
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5,  Whtn'z'farolAgnment^anJs  withy  and  doth  not  contradlft 
the  deed,  you  may  fue  at  law.  per  North  K.  Trin  35  Car.  2.  2 
Ch.  cafes  I4.3.  in  cafe  of  Foot  t.  Salway. 
Wni$'»  ^^  Marriage  articles  diredled  lands  to  be  fettled,  to  be  to  Ac 

Trin/iVio-  ^^^^  '^^  '*f*>  ^  ^^^  mother  for  life,  remainder  to  the  heirs  efihe 
S.C.  body  of  the  mother  by  the  father  \  afterwards,  zfettiement  was  to  the 

heirs  of  their  two  bodies^  and  the  fettlement  is  mentioned  to  be 
according  to,  and  in  performance  of  the  marriage  articles.  Per 
Cowper  C.  it  appears  not  that  the  parties  intended  to  vary  from 
the  ufes  in  the  articles,  but  feems  only  an  accident ;  neither  party 
underftood  the  limitation  of  the  fettlement  or  articles;  but  the 
articles  happen  to  agree  with  the  intention  of  die  parties,  and  the 
fettlement  does  not.  Decreed  to  go  according  to  die  articles, 
though  the  fetdementwas  made  bifore  marriage.  Trin.  1710*2 
Vem.  658.  Honour  v.  Honour. 

.7.  Where  an  abfbluti  cwneyame  is  made  for  fucb  a  Jum  ^ 
moneyj  and  the  per/on  to  whom  it  was  made,  inftead  of  entering  and 
receiving  the  profits,  demands  intereji  for  bis  money^  and  has  it 
paid  him ;  this  will  be  admitted  to  explain  the  nature  of  the  con- 
veyance.*  Miclu  1719*  Ch.  Free.  526.  Sir  Geo.  Maxwell  v. 
Lady  Montague. 

8.  Private  viewsy  which  a  perfon  had  at  the  time  of  making  a 
deed,  muft  be  laid  out  of  the  cafe,  and  cannot  controul  the  legal 
operation  of  iL  Per  Reynolds  Ch.  B.  Hill.  4  Geo.  2.  Gibb.  213. 
Fitzgerald  v.  Lord  Falconbridge. 


(H.  18)  Conftru6lion,  Ut  Res  magis  valeat. 

I.  ¥  F  devifee  enters  into  the  term  devifed  to  him,  without  the  exe^ 
^  eutors  ajenty  by  which  he  is  a  wrongful  feifor  and  a  difleifor, 
and  after,  he  grants  his  right  and  intereft  to  the  executor  \  though 
the  devifee  has*  no' tefm  in  him,  but  only  a  right  to  the  term 
fufpended  in  the  land,  and  to  be  revived  by  the  entry  of  the  exe- 
cutor, vet  'twas  adjudged  to  be  a  good  grant,  ana  that  it  fhall 
enure  nrft,  as  the  agreentent  of  the  executor^  by  the  acceptance  of 
the  grant,  that  the  devifee  had  a  term  in  him  as  a  legacy ;  and 
fecondly,  die  deed  ihkll  haVe  operadon  by  way  of  grant  to  pafi  the 
eftatex>f  the  devifee  to  the  executor,  and  fo  no  wrong.  Triiu  27 
£liz.  Ow.  $6.  Carter  v.  Low.  als.  Lawes. 

2.  Grant  of  an  annuity  out  of  the  clear  gains  of  allom  worism 

Though  thefe  is  no  dear  gains;  yet  grantor  is  chargeable,  and 

the  words  (out  of  the  clear  gains)  are  idle.   Pafch.  14  Jac.  Hob. 

'248.  Smith  v.  Boucher. 

Arg.  3  Le.        3.  Judges  have  expounded  conveyances^  though  at  one  inftant^  as 

•47«  fcveral,  to  make  all  to  ftand  together.    Per  Hiitton  J.  Jo.  26. 

4.  If  a  deed  cannot  take  effeEt^  as  the  parties  exprefiy  yet  it  (hall 
take  efFedt,  as  it  may,  rather  dian  the  deed  ihall  be  void*  Pafch. 
2653.  Arg.  Raym.  142.  cites  i  Rep.  76* 

§  5*  Ao 


5.  An  ancient  ieei^  which  cannot  be  proved,  fhall  be  intended  ^««  Eftata 
to  be  delivered  die  laft  hour  of  the  day,  to  make  good  the  con-  \l\  *'  ^^ 
veyance;  per  Roll,  J.  Mich.  Trin.  24  Car.  B.  R.  Sti.  X19.  ia 

cafe  of  Cornifh  v.  Cawfee. 

6.  Every  thing  in  a  grant  (ball  be  intended  t9  be  goody  if  the  f   yo  1 
contrary  doth  not  appear.    Mich.  8  Wr  3.  5  Mod.  303.  in  cafe  o^ 

the  King  v.  the  Bp.  of  Chefter. 


(I.)  Out  of  what  Thing  it  may  be. 

[l.  TF  a  man  leafe  /or  life,  certain  land,  he  may  grant  a  rent  Lcafeof 
*  dut  of  the  rcverfiony  and  this  Ihall  be  of  efteil.  after  the  l^mis  a: 
doth  of  theleflce.  33.  Aff.  4.  adjudged.  ]  ;;;»;;„- ^- 

IcfTor  grants  by  another  deed  to  a  ilranger  eundem  miditum  for  life;  leaCe  at  will  determines; 
yet  the  rent  contipues.  The  ditfereacais  between  idem  nuituf^  xidf/>;cie.  Thn.  31  Eiiz.  C.  B* 
Le«  Kirdkr  v.  Leverfag«« 

(K)   At  what  Time.     Scifin,    PoffefTion.     What  ^ — > 
Aall  be  fufficient  Seifin  of  a  Thing  to  grant  it.      ^^'^^^ 

[  X.  'T*  H  E  grantee  of'  a  common  may  grant  it  over  before  any 
^  fetfin  of  it  by  the  mouth  of  his  beads.     For  the  frank- 
tenement  is  in  him  by  the  grant.  38  AfT.  3.  adjudged.  ] 

[  2.  So  the  grantee  of  an  advowfon  may  grant  it  over  before  any 
prefentmenti  for  he  cannot  have  feiiln  till  it  \oids9  and  he  is 
feifed  of  the  franktefiement  by  tlie  grant  to  grant  it  over."    36 

[  3.  5^  the  grantee  of  a  rent  may  grant  it  over  before  anyfoijin  ^^^'  '*•  P'« 

of  the  rent  \  for  the  franktenement  is  in  him  by  the  grant.     Contra  q^^^^  -^ 

36.  AC  3*  admitted.  ]  good.  Perk; 

S»  9x. 

[  4*  If  a  common  be  granted  to  baron  andfenuy  and  to  the  heirs  of 
the  baron  i  after  the  de^th  of  the  baron,  the  heir  of  the  baron 
may  erant  the  remainder  over^  for  he  has  the  eftate.  Contra 
37  Ail  14.] 

[  5.  If  there  be  a  leafe  for  years^  the  lejee  before  entry  hath  fuch  Le.  it^. 
intereft,  that  he  may  grant  it  over.     Co.  Litt.  46.  b.  ]  fslllfso  ^f 

the  leafe  be  f*  ecmmftut  at  AfichMiaus  airx/9  he  m^y  gr9nt  it  oyer  before  the  day  1  per  Dyer.  Dal« 
Sly  >6.  Pcfiu  S.  91^ 

[  6.  If  A.  leaje  land  to  B.for  lifgj  the  remainder  to  his  executors 
fir  years  I  in  this  cafe  the  term  veils  in  B.  fo  that  he  may  grant  ic 
•ver;  for  a3  anceftor  and  heir  are  correlatives  as  to  the  inherit** 
ancc,  fo  teilators  and  executors,  are  correlatives  as  to  chattels. 
Co.  Litt.  54*  Dy.  14  £1.  309.  Mich.  40  &  41  £1.  B.  Rot.  2215. 
between  Sparke  and  Sparke,  Hill.  42  £1.  Sir  John  Savage'x  cafe 
in  die  court  of  wards,  cited  in  Co.  Litt.  54.  aforefaid.  ] 

7*  If  tenant  in  tail  be  of  land,  remainder  to  bis  right  heirs^  he 

G  3  may 
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may  grant  diis  remainder,  yet  it  is  not .  executed  in  him,  &c. 

Perk.  S.  88.  cites  I7  Aff.  p.  60. 
ButxHwd        8.  j/nd  if  lord  ana  tenant  be,  and  the  tenant  leafes  the  tenancy 
*"*^  "^'    ^^^^  *^^  t^^^fi^  'i^>  the  lord  may  grant  hisfeignlory  unto  aftrangery 
)^Jr   and  yet  it  is  infufpence  at  this  time,  &c.    Perk.  S.  88.  cites  P. 

brdoftbt 

ttfumcj  upm  cwtSiim^  ^^  ^^rd  may  frraa  bit  fiigmory,  and  yet  'tis  not  detcrmiijed  nor  extin^iflied  ; 
for  it  the  condition  be  broktn  and  the  tenant  enters,  the  feigniory  is  revived,  Imt  if  btfore  she  entry 
cf  the  tetuu^  the  lard  enfeoffs  a  fircutger  of  the  tenaney^  and  then  the  firft  feofibr,  viz.  tenant  enters, 
the  feigniory  is  not  revived,  bot  is  determin^,  becaufe  that  the  lord  doth  depart  with  the 
tenancy  to  his  feoffee  difcharged  of  the  feigniory.  And  fo  in  the  fame  cafe  the  lord  may  depart 
with  his  feigniory  by  fuch  means,  Sec.    Perk.  S;  89. 

9.  If  a  man  feifed  of  land  leajes  the  lame  fir  Kfij  die  remainder 
to  the  right  heirs  ofj^  S»  who  ts  livings  the  remainder  takes  efFed 

[71    1  prefendy,  but  is  in  no  perfon  to  grant;  becaufe  it  is  /»  abeyance^ 
'       •*  viz.  in  the  confideration  of   "     " 


E.  3.  87. 

0.  If 


die  law,  &c.    Perk.  S.  87.  cites  27 


Pir/ifaman  10.  If  zmzn  fells  me  goodsy  and  I  fuflFer  diem  to  be  in  his  pof- 
iah  my  goods  Jifftonj  and  zjiranger  takes  them  out  of  his  pofleffion,  and  I  grant  or 
^jfi,  aad  "  ^1  *^"^  ^^^  *^  ftranger,  it  is  a  good  fale  or  grant,  &c.     Perk, 

feUtbem  unto   S.  92.  citCS  36  AiT.  p.  30.  33  AfT.  p*  I7« 

me  in  open 

market,  the  fale  is  vpid ;  for  it  cannot  be  good  unlefs  that  the  property  be  therd>y  altered ;  and  that 

cannot  be  t  for  before  the  fale,  and  at  the  time  of  the  fale,  the  property  was  in  me,  and  then^  if 

it  Ihall  be  altered  by  the  fale,  it  ought  to  be  altered  in  me,  and  that  (hall  be  impertinent ;  for 

Ihea  it  ihould  be  altered  out  of  me  immediately  in  me,  &c.    Perk.  S.  93. 

II.  If  lord  and  tenant  be,  the  lord  can't  grant  the  wardjhip  of 

ihi  heir  of  the  tenant  Uving  the  tenant.    Perk.  S.  90.  cites  M, 

30  H.  6. 

Br.  Grant,         12.  If  reverfionet  upon  an  ejiate  fir  lifi  grants  a  rent^charge 

V}'  77-  s.  P-  iffuine  out  of  the  feme,  the  grant  is  good  to  charge  the  land  after 

^Br.        *^  ^^**  ^f  *^  particular  tenant,  &c.    Perk.  S.  92.  cites  37 

Charge,  pL    H.  6.  II. 

t  Ok  cites 

Sohemay,       13*  Leflee  of  a  future  term  may,  after  die  former  term  ended, 
ihmghA.      grant  over  his  term  hefire  entry  though  a  Jiranger  has  entered  hy 

TS^hh"      ^^^ *  ^"^  ^^  ^"^**  "^^^^  ^^  entered,  and  then  been  oufled^  he  muft 

Cro.  E.  127.  have  re-entered  before  he  could  grant  the  term.   Palch.  25  Eliz. 

^'^»««i«rv-  C.  B.  Cro.  E.  15.  Bruerton  v.  Rainsford. 

Thorogood.  j^^  Dijfeifee  of  a  manor,  to  which  an  advowfon  is  appendant, 
grants  the  next  avoidance^  and  then  entersy  this  mail  not  make  die 
grant  good.    Arg.  Buls.  33.  Trin.  8  Jac.  in  Walter's  cafe. 

15.  A.  a  difleifor  infioffs  B.  and  C  and  makes  livery  to  B. — B. 
grants  a  rent-charge  and  diesy  C.  difclaims ;  this  (hall  veft  the  land 
in  the  heir  of  B.  ab  inido  bv  the  relation,  but  yet  it  (hall  not  re- 
late to  make  the  erant  of  ttie  rent-charge  good«  Arg.  Byls.  33, 
Trw.  8  Jac.  in  Walter's  caf^ 


(K.al 
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(K,  2)  By  what  Perfbns,  to  what  Perlbns,  in  re- 

fpedt  pf  their  feveral  Interefts. 

I.  T  N  trefpafs,  'tis  in  a  manner  agreed,  that  where  a  man  puts 
^  bis  hiofts  to  another  for  a  year  to  feed  his  land^  and  f,  Ni 
takes  them  out  of  the  poflefHpn  of  the  bailee,  and  after  the  owner 
fells  them  to  the  trefpajffor^  this  extinguilhes  the  adlion  of  the  bailee, 
and  Hank,  was  precile  in  it,  quod  mirum  !  for  the  trefpajfor  has 
property^  and  then  the  fale  of  the  firfi  owner  is  void,  quodquxre. 
Br.  Contrad,  &c.  pi.  9.  cites  11  H.  4*  23. 

2.  Note,  per  Danby  Ch..  J.  Needham  and  Moile  J.  If  I  hail 
goods  to  W.  N.  and  zjlranger  takes  them  and  gives  them  to  another^ 
this  is  a  good  gift,  but  Littleton  denied  it ;  becaufe  the  ftranger 
has  property  as  trefpajfor  j  and  per  Danby,  if  a  man  take  my  goods 
I  may  have  replevin,  for  the  property  is  in  me  at  my  pleafure,  but 
the  law  Here  feems  to  be  that  the  property  was  in  him  at  the  time 
of  the  caption^  but  in  the  other  cafe  the  property  was  not  in  him  at 
the  time  of  the  gift;  note  a  diiFerence.  Br.  Done,  &c.  pi.  27. 
cites  2  E.  4.  16. 

3.  If  a  man  bails  goods  to  J.  S.  and  after  gives  them  to  him,  this  ^^'^j^'J^  ■  a 
IS  a  good  gift.     Br.  Done,  &c.  pi.  48.  cites  21  E.  4.  55.  m^tththy 

4*  Contra  if  a  man  be  in  arrears  of  account  in  a  certain  fum,  ti<^.  D.  91* 
and  he  that  ought  to  have  the  arrears,  gives  them  to  the  accountant ;  P^*  *®' 
for  in  the  one  cafe  the  donor  has  a  property,  and  in  the  other  not, 
but  there  a  releafe  is  good.    Br.  Done,  &c.  pi.  48.   cites   22 
H*  6.  55. 

(L)    Before   Eleftion.     [Where  a  prefent  Interejl  [  72  ] 

pajfes.'\ 

[  I.  T  F  a  man  grants  to  another  200  faggots  percipiendum  of  all 
*  bis  lands,  or  20  J.  for  the  fame  out  of  his  lands  aforefaid, 
habendum  the  200  faggots  or  20  s,  to  him  and  his  heirs  with  claufe 
if  dijlrefs,  to  him  and  his  heirs,  for  the  one,  or  the  other,  at  the 
eleSfton  of  the  grantee.  In  this  cafe  the  feggots  pafs  in  intereft  to 
the  grantee,  immediately  before  any  ele<ftion  with  a  power  to 
deft  to  have  the  20  s.  but  the  20  s.  do  not  pafs  in  intereft  before 
the  election ;  becaufe  it  is  granted  for  the  fame,  that  is,  if  he  will 
not  have  the  faggots.  So  £at  upon  a  general  grant  of  all  here^ 
dita?nentSy  &c«  me  faggots  (ball  pafs  befbrq  any  election  made. 
Mich.  37  El.  B.  R.  acyudged,  between  Southwell  and  Wade.  ] 

[  2.  if  a  man  grants  to  another  a  rent  out  of  bis  land,  this  is 
a  rent  prima  facie  in  intereft,  with  9  power  to  the  grantee  to  make 
it  an  annuity  upon  eleSlion.  1 

[3.  If  a  manfeifed  of  diverfe  woods  i^r^iiiif  and  fell  300  cords  Mo.  691.  s, 
of  wood  out  of  his  woods  to  5,  and  his  ajjigns,  to  be  taken  by  the  sJ^/^/c/ 
ttppointmint  of  the  bargainor  \  by  this  bargain  and  fale  a  prefent  Koy.  32.  s. 

G  4  interefti 
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c-^oldfb.  intefeft,  erantaUe  over,  pafles  to  the  bargainee  before  anr  appoinf** 
J84.  pi.  n,ent  ihade  by  the  bargainor.  5  Rep.  24.  b.  Paltocr's  cafe. — ?•  43 
the  better     ^''  S*  ^*  ^^  ^^^  adjudged  between  Baflet  and  Maynard.  ] 

opinion  wSf  that  it  is  oot  grantable  over ;  for  no  property  vefted  before  alllgnmenti  and  if  the 
grantor  die  before  aflig^nment^  the  grant  is  void  and  his  executors  (hall  not  have  it. 

4.  The  fame  books  and  reafon^  which  prove^  that  ^hen  an 
ileStion  creates  the  intereft^  nothing  pajfes  till  eU^ionj  prove  alfo,  that 
where  no  ele^iion  can  be^  no  intere/t  can  arife^  per  Hobert.  Hob. 
174.  Hill.  12  Jac.  in  Stukelyand  Butler's  cafe. 

5.  If  I  give  one  of  my  houjes^  nothing  pafles  till  die  donee  choofe, 
and  if  he  ooes  not,  his  executors  cannot;  per  Hobert.  Hill.  IZ 
Jac,  Hob.  174.  cites  2  Rep.  36.  Hay  ward's  cafe. 


(M)  At  what  Time  they  may  be  granted*     Poffibi- 

lity.     [I'bings  not  in  Efe.] 

•  _         » 

f*  "^•"'■^  [  i.  T  F  a  man  leafes  for  30  years  in  Aprils  and  in  the  deed  the 

*Fol.  48.  1  lejfor  covenants  *  and  grants  widi  the  lejfecy  that  hejball 

\.  m^i-.m/  lja<ve  the  emblements  growing  upon  the  land  at  the  end  of  the  leajif 

7Hob['i32.  ^^  ^s  *  g^^  granf  of  the  emblements,  which  fliall  be  there  at  the 

8.  c.  '     *  end  of  the  term,  to  pafe  the  property  j  though  it  was,  at  the  time 

of  the  grant,  but  a  poffibility^  and  at  the  will  of  the  leflee  if  there 

fliould  be  .any  j  becaufe,  though  the  leflbr  had  it  not  aSiuaUy  in  him 

•  nor  certain^  yet  he  had  it  potentially  in  him  j  for  the  land  is  the 

mother  of  all  fruits^  and  therefore  he  who  has  the  land  may*  grant 

sll  the  fruits  which  may  arife  upon  it  afterwar/is,  and  the  property 

Jhall  pafs  as  foonas  the  fruits  are  extant.    Hobart's  Reports  170. 

adjudged  between  Grantham  and  Hawley.  ] 

[2.  So  if  A.  leafe  land  for  years  to  B.  and  grants  that  he  Jhall 

have  all  the  natural  fruits'^  as  grafsj  &c.  which  renew  annuaUy^ 

which  fhall  be  upon  the  land  at  die  end  of  the  term,  this  will  pals 

Ae  property.     Hobart's  Reports  178.  ] 

S.  C.  cited         ^  3.  If  a  leafe  be  made  to  baron  and  feme  for  their  liveSy  the  re^ 

io^fo'held  ^^^^^  '^  '^^  executors  of  the  Jurvivor  of  them  the  baron  cannot 

by  Wray      grant  over  this  term  \  becaufe  it  is  but  poi&bility  in  as  much  as  it 

Oh.  J.  and    IS  uncertain,  which  of  them  fhall  furvive.    Co«  Litt.  46.  b.  cites 

!!Lfcro.     HiU.i7El.B.R.] 


any  iatereft  but  only  a  po^bility  in  either  of  them.    Brown!.  136.  jo  cafe  of  Clerk  v.  Sidenharo. 
The  hufbaaii  fold  the  term,  the  wife  forvived  and  died,  and  her  adminiArator  ii^oyered 
the  term  againft  the  vendee  of  the  hufband,  per  Coke  Ch.  J.    %  Buls.  131.  ■  ■  And  if  the 

tvife  had  died  living  the  hufband,  he  (hbiild  have  tlie  term  againft  his  own  grant,  per  Pofftiam 
Ch.  J.  Poph.  5*  in  cafe  of  Gente  v.  Locroft. 

The  huikand  can  neither  releafe,  grant  or  farreoder.  S.  P.  cited  per  Popham  to  hare  beea 
aJjudged,  but  he  faid,  that  perhaps  zfioffmtni  by  the  huAand  might  deftroy  the  pofiibiiity.  Cro» 
£.  5 So.  in  cafe  of  Hoe  v.  IMarlhall. 

*[73J 
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[  4.  If  a  parfbn  grants  to  another  all  his  tithes  of  woet,  which  he  Hot>.  i3«, 
{hall  have  in  fucb  a  yetr,  though  it  may  be  he  fliall  have  nothings  s.  c— 
yet  it  is  a  good  grant.    Hobart's  Reports  179.  ]  PX%'' 

tit  ^'  Op''  of  his  land  3  or  4  yeari  to  comty  and  yet  they  are  not  in  eife  at  the  time,  &c.  per  Pallon. 
Br.  ConiraA,  Scc.pl  13.  cites  fti  H.  6.  43.  ■  '  j^ndthe  farfon  of  a  church  may  fell  the  titbts  of 
H.  hmbs  tit  Chftfimas  ncxtj  lubicb  Jhall  hapten  in  biifarijh\  and  'tis  good,  and  yet  at  this  time  the 
Limbs  are  not  ye:\netl  or  fallen  ;  per  P:vfton.  Ibid.— 5o  a  man  may  fell  to  me  the  profits  of  bis 
€Mrt  "ji'bi.'b  art  to  c99u  for  3  or  ^years  t^fuing,  and  *tis  good,  and  yet  the  thing  is  not  in  efle ;  per  Afcne 
J.  Ibid.  ■  So  a  man,  who  has  not  a«y  ftrain  in  effe^  may  fell  ZOO  or  200  quarters  to  be  delivered 
at  a  day  to  come,  and  wel],  and  this  is  ufual.    Ibid. 

[5.  If  a  man  grants  all  the  ivool^  which  Jhall  grow  upon  aU  the  Hob.  235. 
Jheep^  wbtih  he  Jhall  buy  hereafter^  it  is  a  void  grant ;  for  thiere  the  ?^C.— Bui 


a  man 


grantor  has  it  not  cither  a^ualfy-or  potentially*     Hobart's  Rep.  grants  unto 

1 7Q,  1  me  ali  tht 

''^    ^  nuyolofint 

Jhefpfor  7  ytars^  the  grant  is  good.    Perk.  S.  90* 

6.  Note,  if  land  be  Uafed  to  A,  for  life^  remainder  to  B,  in  tail^ 
remainder  to  C,  the  heir  of  A,  and  A,  grants  a  rent-charge  infee^ 
and  diesj  and  B.  dies  without  iffiie^  C.  fhall  hold  charged.  Br. 
Charge,  pi.  36.  cites  5  £•  4.  2. 

7.  In  many  cafes  a  man  may  grant  by  deed  a  poiRbility  to  ^  x^^  ,*- 
come.    Arg.  fee  Godb.  25.  Trin.  26  Eliz.  B,  R.  in  the  cafe  of  Arg.incafo 
Savil  V.  Cordel.  of  ^^^e  ^• 

Oliver. -^-^ 
But  no  poTibllity,  right,  tUle>  or  chofe  en  a<5^ion  may  be  granted  ©r  afligned  to  a  flrartfcr,  jo 
Rjp.  48- Mich.  10  Jac  in  Lampett's  cafe.  ' But  if  he  that  has  poflibility^cm  in  gnint  with  him 
trut  na^  the  land  in  fiaA,  it  may  by  this  means  be  conveyed  to  a  (tranger.  Arg.  %  Roll.  R.  3r9. 
—As  poHibility  to  be  tenant  by  tbc  curufy  is  gone  by  the  feolJmeat  iji  baron.  Arj;.  Godb.  25. 
cites  3f  K.  6.-  43. 

8.  If  I  let  Jheef  to  A.  for  2  years^  this  is  but  a  kind  of  poflibility 
of  a  property,  which  cannot  be  granted  over.^  Le,  43.  Mich.  28 
&  29  Eliz.  C  B.  in  Wood  and  Foftei^s  cafe,  cites  11  H.  4.  177. 

9*  Leafe  for  three  lives  to  commence  ^ter  the  death  off.  S,  if 
they  fo  long  live  3  though  J.  S.  by  poflibility  may  furvive  all  the 
three,  and  lo  it  (hall  never  take  efTecSt,  yet  be  it  a  poffibility  or  not, 
*tis  fuch  a  thing  as  may  be  granted  or  forfeited,  and  that  during 
die  life  of  J.  S.  2  Le.  55.  Trin.  29  Eliz.  in  Scacc.  Farringt(»i 
V.  Fleetwood. 

10-  A.  leflee  for  years  devifed  his  term  to  B,  his, executor  to  pay 
deiis  and  legacies,  and  after  pajrment  he  devifed  the  refidue  to  his 
fon»  B.  entered,  which  is  an  aflent  to  the  remainder;  the  fon 
grants  his  intefeft;  'twas  held  void,  becaufe  'twas  but  a  poifibility, 
and  fo  uncertain,  and  'tis  not  fufficient,  that  it  might  be  reduced 
to  a  certainty  afterwards  3  for  it  ought  to  be  reduced  to  a  certainty 
at  the  time  of  the  grant.  Cited  to  have  been  adjudged,  19  Eliz. 
Arg.  3.  Le.  157.  Mich.  29  &  30  Eliz.  in  cafe  of  Cadee  v. 
Oliver. 

II.  Termor  devi^d  the  profits  of  his  term  to  A.  for  life^  and  S.  P.  and  the 
«fter  A-'s  death  to  B.for  the  reji  of  the  term^  and  dies ;  A.  enters  by  {"^ici^taro 
affimt  of  the  executoc,  B.  during  A.'s  life  affigns  to  C.  adjudged  ^'^^^^ 
tlut  the  affignment  was  \  oid ;  for  B.  had  but  poffibility  during  A.'s  affignmenc 
life  which  he  cannot  grant  over.     Hill,  xi  Eliz,  4  Rep.  66.  b,  in  cannot  paf« 
Fulwood's  cafe.  ,^^,1 

oafe  an  iatereft  palTcs  by  it.    Sid.  187,  i88.  Tria,  13  Car.  B.  R,  Cook  v.  Bellamy.- 

10  Rep. 


74* 
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20  Rep.  47.  b.  Lampett's  cafe  ■    But  he  might  rgkafc  it.    Mich,  zo  Jac.  lo  Rep.  5a  Je^ 

389*  Johnfon  ▼.  Trumpet.  — »Remainder-man  has  only  pollibihtyy  tbmgb  the  term  ht  nf  a 

1000  year;.    3  Lev.  265.  Mich,  i  W.  and  M.  C.  B.  Dbwfe  v.  Earte.  Jo.  417.  HilL  14 

Car.  B.  R«  Berry  v.  Boriaced'  *  But  where  it  after  vefted  in  pofleffion  in  B.  a  ptrpousi  m. 

jtmaiM  was  granted  againft  B.  who  would  impeach  her  own  grant.  Mich.  1 1  Geo.  i.  9  Mod* 
104.  Theobalds  v.  Duflby S.  C.  cited  as  decreed  iirfl  hy  Lord  Macclesfield,  and  after- 
wards affirmed  hy  the  prefenc  Lord  Chancellor,  and  laft  of  all  by  the  Houfe  of  Lords  that  fuch  a 
Jioffibility  might  be  affigned  even  by  the  huiband  of  B.  alone.  2  Wms's  Rep.  (608)  Trio.  1731. 
n  cafe  of  D.  of  Chandos  v.  Talbot. 

•  J«^^'9'S.C.  i3».  Lcafe  for  life  was  made  to  A.  and  after  for  99  years  to  B. 
cWef  rLfon  ^^^  ^^  ^*  ^^  A.  if  B.  fo  long  fliall  live,  and  if  he  die  within 
was  becaufe  the  term,  leflbr  grants  that  the  land  (hall  renutin  to  the  executors 
the  term  for  and  ajfigni  for  two  years  after  the  death  of  furvivor  of  both  the 
*'  ^^ly  a    ^JT^*^*    Leitee  for  99  years  grants  the  leafe  for  21  years  rendring 


was 


poflibiiity.    rent,  and  dies  inteftate>  having  furvived  the  leiTee  for  life  ;  admi- 
niftrator  ihall  not  have  debt  for  the  rent ;  for  the  term  never  was 
in  the  inteftate  himfelf  to  grant  or  difpofe.     Mich.  44  and  45 
£liz.  Mo.  666.  Sparke  v.  Sparke. 
Godb;  146.       13-  A.  and  B.  jointenants,  A.  leafes  her  own  moiety  for  60 
S*C.  years  after  the  death  of  B.  if  A.  fo  long  ihall  live,  and  A.  leafes 

the  moiety  of  the  other  jointenant  after  her  own  death j  which  is  only 
poffibility  and  not  grantable.  Trin.  2  Jac.  Mo.  776.  Whitlock  v. 
Hartwell. 

14.  Donee  in  tail  aliened  before  the  Jlaiute  and  before  ijfue  bom, 
and  after  had  ifTue,  and,  after  ifTue  had,  died  without  iiTue ;  the  land 
ihall  revert;  for  he  had  no  power  to  alien  at  the  time  of  the 
alienation;  but  fuch  alienation  (hould  bar  the  ifliie  as  is  adjudged 
19  E.  2.  tit.  Formedon  61.  becaufe  he  claims  fee  iimple.  Mich. 
%  Jac.  7  Rep.  35.  in  Nevil's  cafe. 

15.  Condition,  that  if  lefl'ee  pay  10  x.  within  a  year,  he  fhall 
have  for  life,  and  if  he  pav  20  j.  after  the  year,  he  mall  have  fee; 
yet  he  (hall  have  but  for  life ;  for  pojjibility  cannot  increafe  on  poffi- 
iilityj  and  the  fee  (imple  cannot  increafe  on  die  «ftate  for  years ; 
for  diis  is  drowned  by  acceffion  of  eftate  for  life.  8  Rep.  75. 
Trin.  7  Jac.  in  Ld.  Stafford's  cafe. 

16.  Executory  devife  has  dependance  on  the  firft  devife,  and  may 
be  made  to  a  perfon  uncertain^  and  this  poi&bility  catmot  be  ^- 

feated  by  anv  (ale  oy  the  firft  devifi^e.     Trin.  7  Jac.  8  Rep.  96.  b* 

Matthew  Manning's  cafe. 
So  devife  of       17.  Conufor  of  a /?;r^  at  common  law  of  lands  in  ancient  demefise 
land  in  tail    Ya&  billy  poffibility  ot  having  the  land  again  on  the  lord's  annulling 

ATto^have,  ^^  ^^^  5  ^^^  1^^  ^1  ^^'^  releafe  or  confirmation  by  deed  to  the 
Sec.  at  bis  conufee  in  polfeffion  be  (hall  efl^ablifih  the  eftate  of  conufee.  10 
^*/jf5      Rep.  50.  Mich.  10  Jac.  in  Lampet's  cafe. 

his  afe  of  2 Ty  and  before  25  A.  levies  /iiu  with  proclamation,  and  after  A.  attains  to  25,  and  has 
ifliie;  though  the  conofor  had  only  poffibility  at  time  of  the  fine,  yel  the  eftate  tail  was  barred. 
10  Rep.  50. 

'•Goldfb.59.  18.  A.  devifed  a  term  to  his  ^jft  fo  long  esjht  continued Jide  and 
^  rt  n  V*'  *  ^dow,  and  after  to  his  fon.  The  fon  cannot  grant  his  intereft 
Onuru"  ^'  over,  fo  long  as  (he  continues  fole.  Mich.  10  Jac.  lO  Rep.  52.  in 
Le.93.s.c.  Lampet's  cafe,  cites  *  Hammington  v.  Rudysurd. 

Windham ;  this  poffibility  might  be  eaina  by  /iver^y  as  all  agreed,  but  not  by  rekafe,  nor  could  b« 
granted  over«  and  lays *twas  fo  adjudged  in  one  Carter's  cafe*-      Mo,  759. 

19.  A 


19.  A  poffibiUty  of  efcbeat  cannot  be  granted  over.  Arg.  Roll. 
R.  318.  Hill.  13  Jac*  B*  R.  in  cafe  of  Lane  v.  Pannell. 

20.  Siver  the  pfffibility  from  the  rightj  and  it  doth  not  lie  in 
grant  or  forfeiture,  but  unite  them  and  then  they  may  be  granted 
or  forfeited.  Arg.  Godb.  310.  Pafch.  21  Jac.  in  cafe  of  Sheffield 
V.  Ratcliff. 

ai.  Lejfeifor  21  years  grants  his  term  to  A.  if  J.  S.  livefo  long^ 
he  cannot  grant  over  the  poffibility  of  reverter.  But  if  he  grant 
to  A.  for  20  years  if  he  lives  fo  long,  and  after  grants  to  B.  the  re- 
verfion,  this  poffibility  paflfes  with  the  reverAon.  Arg.  Hill.  21 
Jac.  B.  R.  2  Roll.  R.  427.  in  the  Serjeant's  cafe. 

22.  Though  a  grant  of  a  future  poffibility  be  not  good  in  law,  f  7  C  1 
yet  a  poffibility  of  a  trujl  in  equity  may  be  affigned.     4  Car.  i. 

I  Chan.  Rep.  29.  Warmftrey  v.  Tanfield, 

23.  A  poffibility  of  a  remainder  of  a  term  maybe  releafed  to  Releafe(H) 
reverfioner  in  fee  during  the  life  of  firjl  devifse.  Pafch.  13  Car.  Pl'4^-C. 
Jo.  389.  Johnfon  v.  Trumpard.  ^^     -^^* 

24.  Where  any  perfon  has  the  truft  of  a  poffibility  in  remainder  Poiiex.  3*, 
tf  a  termj  he  has  good  power  to  declare  and  Tnake  dijhofition  of  the  ^'^^:  ^^. 
truft  of  fuch  poffibility.    Hill.  13&  14  Car.  2.     i  Chan.  Cafes  8.  o/L-.w-' 
Goring  V.  Bickerftafr.  ^if  m  pom. 

bilicy  of  a 
chattle  real  to  the  heir  of  the  perfon  limiting  is  a  void  limitation. 

* 

25.  Cefly  que  truji  of  a  furplus  has  but  a  bare  poffibility,  and 
cannot  fell  it.  Chan,  cafes  208.  Tr.  23  Car;  2.  Ld.  Cornbury  v. 
Middleton.  Arg.        per  Wild  J.  211.  contra. 

26.  Specifici  legacy  cannot  be  given  or  granted  by  fuch  legatee 
tiU  executor's  affent  is  had  to  fuch  legacy.  Nor  perhaps  will  exe* 
cutor's  aflent  after  the  grant  have  fuch  relation  as  to  make  good  the 
grant  precedent.    Went.  Off.  Executor  28. 

27.  Cefty  que  truft  of  a  term^^  on  his  wife's  joining  in  a  fale  of 
part  of  her  jointure,  by  deed  diredls  and  appoints,  that  his  truftees, 
after  his  and  his  wife's  death,  fliould  affign  the  refuiue  of  his  term 
to  his  wife's  daughter  when  Jhe  Jhall  be  21  or  married  after  the  death 
of  her  father  and  mother.  The  daughter  being  married,  (he  and 
her  hufband)  in  the  life  of  the  father  and  mother^  affign  to  the 
plaintiff.  Per  Cowper,  K.  fucn  a  poffibility  is  not .  affignable, 
though  no  reafon  for  it,  if  res  Integra ;  but  it  may  be  releafed ;  and 
difmSfed  the  plaintiffs  bill,  but  without  cofts.  Mich.  1706.  2 
Vem.  563.  Thomas  v.  Freeman. 

28.  1000/.  charged  on  land  was  bequeathed  to  D.  payable  at  !^"^  ^"^'^^^ 
her  age  of  25  years.    D.  married  to  J.  T.  and  Jhe  and  her  hufband  ftriancfs  to 
before  her  age  of  %i  affigned  the  f aid  1000/.  to  W.  and  afterwards  operate  by 
D.  attained  her  aige  of  25.  This  was  held  a  good  affignment,  and  ^^^y  ^^^ 
that  it  being  of  a  perfonal  thing,  an  affignment  by  the  hufband  y^J^t'^.o"[ji 
only  had  been  goody  and  her  joining,  though  after  age,  had  been  \ig^^^aion 
immaterial.     2  Wms's  Rep.  601.  6o8.  Trin.  1731.    Duke  of  «^'v««^«/, 
Chandos  v.  Talbot.  efpeciaiiy 

when  made 
/r «  vtJmAU  amfdir^au    %  WflU.  Rep.  (608}  Trin..  1731.  Duke  of  Chandos  v.  Talbot. 

(N)  What 
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(N)  What  Thing  may  be  granted.     Poffibifity. 

?c^'^*'  [  !•  T  F  a  man  tuknowkdget  ajtatute  of  2000 1.  to  A.  and  after 
nttur.  ^^'  Uaps  land  far  2r  yeart  to  another',  and  after  leafes  the 

land  t$  another  ftr  go  yeart  to  commence  immediately j  and  after  the 
Utnd  is  extended  upon  dre  ftatute  at  53  /•  per  ann^  durii^  diis  ex- 
tent the  Ujffee  fir  C}0  years  may  grant  over  his  intereft  ot  90  years, 
though  the  extent  be  till'  damages  and  cofts  fericd,  which  may  be 
after  the  90  y^ars  ended.     For  this  extent  is  but  as  a  leale,  and  by 
a:  r.eafbnable  conftmftion  it  will,  end  before  the  90  years.     Mich. 
31  and  32  Eliz.  B.  R.  dubitatmr,  between  Cadee^.  {uaintiff  againft 
Oliver  and  Evans.  ] 
Cft).  T.  509.       f  ^*  ^^  *  ™^'*»  poflcfled  of  a  leafe  fir  years  devijes  the  benefit  of 
S*  C.  contra,  it  to  A.  his  ftrtitftfr  fix  years j  and  that  ifi  %  his  fin  comes  homey  Be 
1  Roll.  916.  fiall  have  the  rendsu  of  the  term^  and  if  be  does  not  come  home  within 
pU  I..S.  C.    ^  y^^^^^  ^^  fy  ft^u  have  it  till  J.  does  come  home.    W.  cannot 
devifi  this  poffibility.  which  be  has  within  the  fix  years;  for  it  is 
not  any  intereft  before  the  fix  years  paft.    Mich*  16  Ja.  B»  R. 
adjudged  between  Shreeves  and  Wrottam.  ] 
I   7^   J       [3-  If  a  man  grants  a   rent^charge  in  fee  by  indenture^  and 
•¥  And  if  no  covenants  to  Uvy  a  fine  of  the  land  out  of  which  it  ifitics,  to  the  ufe 
lufficUnt      of  the  indenture,  that  is  to  lay,  that  if  the  rent  he  arrear  at  any 
be  found  *"  ^y  ^f  p^y^^^^U  &c.  and  t  *en  diftrain  upon  the  land,  or  the 
tiron  th6       diftreis  be  replevied,  then  it  fiall  ha  lawfid  for  him  to  enter  into 
prcmlffcsor  the  land,  and  retain  it  tiU  fatisfadlion  of  the  arrearages ;  and  after 
paundV**"*  he  levies  a  fine  accordingly,  and  after  the  grantee  grants  over 
breach  or     the  rent  to  another  in  fee ;  the  afiignu  fialT  have  benefit  of  this 
replevin       penalty^  fo  that  he  fhall  .enter  into  the  land  and  retain  it  by  this 
TCn^io^be     ^'^  ^^  covenant;  for  though  this  was  but  a  poffibility,  yet  it 
mad«  chat     was  annexed  to  the  rent,  (as  a  penalty  upon  an  annuity  or  rent) ' 
then,  &c.     and  the  rent  upon  which   it  was  annexed  is  well  transferred. 
S.'^c/'^'''*  Ergo.  Mich.  16  Ja.  B.  R.  between  HavergiU  and  Hare  over- 
'_^_       ruled  *  per  Curiam  and  not  fuftered  to  be  argued ;  for  they  £iy  it 
#  Pol.  49.  ^^  clear.     Hill.  9  Car.  B.  R.  this  was  agreed  per  CuDtam  i^,  the 
^_  -J-  _'  cafe  of  the  Earl  of  Kent  and  Steward.  ] 

Cro.  c.  [  4*  If  ^*  fi^fi^  in  fee  of  the  manors  of  D.  and  5.  levies  a  fine  l# 

358.  S.C.  S'  of  both  manors  in  fee  upon  a  purchaje  made  by  B.  of  the  manor  of 
D.  and  the  manor  of  5.  intended  for  aficurity  for  the^^urchaie  iS 
the  manor  of  i>.  and  the  ufe  of  ^e  manor  of  D.  is  limited  to  B* 
emd  his  heirs^  and  of  the  manor  of  5. 1»  the  ufe  o{  A.  and  his  heirs 
till  eviction  made  of  the  manor  of  D.  /^  ^  J.  the  wife  of  A.  and 
etfter  fiich  evi£Hon  to  the  ufe  of  jB.  hss  heirs  andajfigm  tiU  they 
fiall  befatlsfied  with  the  profits  of  the  kuid  f^  tke  damages  reaived 
by  the  evi^ion,  and  then  B»  onfiaffs  C  of  the  manor  of  3*  and  after 
A.  S.  enters  into  it  and  evi&s  C.  In  this  cafe  no  ufe  Ihall  ooA 
to  C.  in  the  manor  of  S.  Secavfe  k  was  a  contiMgeiit  ule,  wMch 
ought  to  arife  to  B.  his  heirs  and  affigns  in  point  of  limitation^ 
iihicb  is  not  afiignable  over  before  it  happens*    Hill.  9  Car.  B.  R. 

between 
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between  die  Earl  of  Kent  and  Steward  adjudged  per  Curiam  upon 
a  demurrer.     Intratur.  Hill.  8  Car.  Rot.  335.  ] 

5.  Grant  of  the  reverjion  of  the  tenant  in  tail  made  hy  the. donor  ^«/iff«« 
IS  good.    Br.  Grants,  pi.  loo.  cites  12  E.  4.  a.  ^th^m^'^/tH 

the  btirs  *)f  out  of  them,  he  who  h.is  the  fcc  Can't  gjant  his  rtverjiotif  for  it  is  not  a  fevcrfionj  but 
hftxtfnmt  made  by  hini,  the  fee  (hnlJ  pafs.    IbiJ.  And  if  a  man  makes  a  fcoffmtnt  in  fee 

ut»vi  cmdt:ioa^  he  caii'c  grant  Ui  etaditMu  over»  meitUr  can  he  grants  tbaf  wbtu  the  cottditiom  is  brckmt  it 
f.nllrevuiinto  aJlt*.MgLrm     IbidL 


(N.  2)    Good.     In  refpeft   of  the  Eftate  of  the 

Grantor. 

I.  T  AND  is  given  to  A,  for  life^  remainder  Ao  B.forAife^  r/- 
*^  nunndtr  to  the  right  heirs  of  the  faid  A.  there  A.  may  give 
or  forfeit  the  fee  fimple,  though  it  be  not  vefted  in  him  during  the 
mefiie  remainder;  quod  nota.  Br.  Done,  &c.  pL.55.  cites  24 £• 
3.  70.  and  P.  5  E.  4.  fo.  2. 

2.  Aflife  ffftommon  in  120  acres  of  moore  and  heath  againfi  J.  S. 
with  ail  manner  of  heajls  at  all  times  of  the  year ^  and  he  Jhewed  a 
deed  by  which  A.  granted  the  common  to  G,  and  AL  his  feme^  and 
the  heirs  of  G.  which  G.  had  iffue  B,  and  diedy  and  B,  granted  ta 
him  die  common,  and  Jhewed  the  one  deedy  and  the  other.  And 
the  defendant  faidy  that  the  land  put  in  view  is  only  60  acreSy  and 
of  which  A  was  notfeifed  unlefs  of  five  acres  at  the  time  of  the  granf^ 
and  that  B,  had  nothing  in  the  common  at  the  timty  iccp  and  thp 
plaindfF  was  forced  to  anfwer  to  the  one  plea  and  the  other ;  the 
affiftjaid  that  A»  wasfeifed  of  60  acresy  and  that  B.  was  feifed  of  all 
the  pafture  afier  the  death  of  G,  at  the  will  of  M.  the  feme  of  G, 
and  granted  to  the  plaintiff  hy  which  he  wasfeifedy  and  now  m*  is 
ieady  and  prayed  their  difcretion,  and  the  phiintifF  prayed  judg- 
ment; per  Finch,  in  aflife  of  novel  diflcifin //"^w  ^w/7^r  i^  u^/ ^a«-  T  »y«  T 
fejfedy  they  ought  of  necefSty  to  inquire  of  the  fiijin  and  dijjeiftny  ^  '  ♦  •  •* 
and  'tis  found  that  B«  had  nothing,  &c.  and  dierefore  the  plaintifF 
was  not  feifed,  for  the  grant  to  htm  was  void.  Per  Wi6h.  B.  had 
it  in  reverfion  at  the  time  of  the  granty  and  therefore  his  grant  was 
good.  And  after,  by  reafon  of  the  opinion  of  the  court,,  the 
plaindff  was  nonfuited.     Br.  AfBfe,  pi.  346,  cites  37  AIT.  14. 

» 

(0)  What  fhall  be  a  good  Limitation  of  a  Chattlc, 

and  the  Extent  of  it. 

[  I.  T  F  a  man  feifed  of  an  advowfon  in  fee  grants  the  next  avoid*  do.  C. 

•*•  once  to  B.  and  his  affignsy  durante  vita  ipjius  B*  ita  quod  i^^'  ^  ^* 
liceot  ££fo  B»t^  A,^  gnatis  fuis  durante  vita  ipfius  B.  to  prefent 
at  anytime  when  it  becomes  void.  This  is  a  good  limitation  of 
this  grant,  fo  that  if  B.  dies  before  the  church  becomes  void,  the 
grant  is  determined ;  for  this  appears  to  be  the  intent  of  the  par- 
tiesi  and  all  one  as  if  he  bad  graued  it,  if  it  falls  during  his  life, 

and 
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and  fuch  limitation  may  be  made  upon  grant  of  fuch  chattk^  whidf 
is  derived  out  of  a  nal  things  and  carries  an  inter  eft  of  a  real  thing* 
Tr.  14  Ja.  B.  R.  between  Hide  and  Man^  adjudged  upon  a  ipecial 
verdidt  in  a  writ  of  error  upon  a  judgment  in  B.  in  a  quare  im- 
pedit,  and  this  was  fo  adjudged  in  B.  per  Curiam  and  the  court 
faid  that  this  differed  from  a  perfonal  things  as  a  horfe^  which  can- 
not be  granted  during  the  life  of  the  grantee.  Intratur  Tr.  I2 
Car.  Rot.  360.  B.  and  in  B.  R.  P.  14  Car.  Rot.  467.  But  note, 
that  Baridey  and  Jones  faid,  that  peradventure  there  would  be  a 
diverfity,  ir  a  man  poiTefled  of  a  next  avoidance  grants  it  to 
another  with  fuch  limitation,  if  he  to  Ung  live.  But  it  feems  that 
it  is  all  one,  being  once  derived  out  of  a  franktenement.  ] 

(P)  What  fliall  be  faid  tp  pafs  by  the  Grant, 
Grant  limited  in  Law.  [By  Words  explaining 
the  Intent. 1 

[  I.  J  F  the  king  grants  to  a  prior  that  he  Jhatt  have  all  the  pif- 
^  fejftons  of  an  abbot  in  time  of  vacation  ad  fuftentationem 
prioris  hf  monachorAm ;  advowfons  will  not  pais  by  this  grant,  be- 
caufe  thev  cannot  be  for  their  fuftenance.     39  £.  3.  21.  b.  J 

[2.  If  a  man  leafes  eight  feveral  tenements  in  Z).  hj  feveral 
leafes^  and  after  by  deed  recites  feven  of  the  faid  leafes,  and  grants  the 
reverjion  of  them  to  another  with  all  his  lands j  houfes  and  edifices  in 
/>.  not  having  any  other  lands,  houfes  or  edifices  in  D.  except 
the  iaid  eifi;ht  tenements;  the  reverjion  of  this  %th  tenement,  which 
was  a  wiUf  (ball  pafs  by  this  grant,  tnough  all  the  other  leafes 
were  recited,  and  not  this ;  for  the  other  words  have  not  any  other 
colour  of  fatisfadion  without  it.    Mich.  15  Ja.  B.  R.  adjudged 
upon  a  fpecial  verdid  between  Hageet  and  Giles.  ] 
Cro  E.  476.       [  3-  1^  *  ttojifeifed  of  a  houfe  in  3v.  in  the  county  of  Oxon^  and  of 
658.  S.  c.     three  mejfuages  and  certain  land  in  W,  in  the  county  of  Hertford^ 
T^g^s^    /^<j/^j  the  three  ♦  mejfuages  in  W.  to  J.  S.for  yearsy  and  after  de^ 
^ '  J*_^,^  f^ifcs  to  another  his  houfe  with  the  appurtenances  in  N»  in  the 
*Fol.  CO.  c^ounty  of  Oxon,  and  all  other  his  lands^  meadows  and  pajlures  in 
y_  -  *-    i  fV.  in  the  county  of  H.    In  this  cafe  the  reverfion  of  the  three 
—A.  has  a    mefluages  (hall  f  not  pafe  by  this  devife,  inafmuch  as  he  has  n^ule  in 
h^ufeand.    the  devife  a  difference  between  the  land  and  houfes.    P.  41  £U 
iai.c  1         B^  5^^  between  Ever  and  Heydon.  ] 

Oxon,  and  a  ^  ,  * 

houfe  in  Berks.  A.  conveys  all  his  lands  and  houfe  in  Berks  to  J.  S.  and  alfo  all  ins  Umds  im 
Oxoiu  Adjudged  that  his  houfe  in  Oxon  (hall  pafs  alfu  though  not  fo  exprefsly  mentioned  as  hit 
bouTe  in  Berks.  Cited  by  Noy.  Hill.  3  Car.  B.  R«  Palm.  497.  as  £ver*s  cafe.— ^als.  Heydon*s 
•^— als.  Ever  v.  Heydon. 

'l7**J  [4.  If  a  man  by  indenture  leafes  the  fcite  of  a  manor  in  Mid- 
dlefex,  and  20  acres  of  meadow^  10  acres  o/pafture^Jix  acres  of  wood 
parcel  of  the  Jaid  manor j  cum  omnibus  proficuis  ac  commoditatibus 
eidem  manerio  pertinentibus^  habendum  &  occupandum  manerium 
predtdum  for  years,  and  in  the  indenture  is  a  covenant  of  the 
part  of  the  lejjie^  diat  he  will  find  the  Jirward  of  the  lefTor  meat 

and 


tmi  drink  and  horfe  meat  at  the  time  when  he  ihall  come  to  the 
manor  houfe  to  keep  courts  there  for  the  leflee  and  his  fuccef* 
fors.  This  is  a  kafe  only  of  the  demeans^  and  not  of  the  intire 
manor.  For  the  intent  appears  by  the  covenant.  Pafch.  40  £1. 
B.  dubttatur  between  A^e  and  Joiner.  ] 

[  5«  If  a  man  iifeifed  in  fee  ^  a  parcel  of  land  called  Pariehiffj 
contatning  in  itfelf  60  acres^  and  divides  it  into  three  parts,  and 
leajes  one  pari  of  it  to  A.  for  year s^^  and  after,  during  the  term,  kafes 
to  B.  by  uich  words,  fcthcet,  two  parcels  of  Parkhill  containing  in 
itfelf  bo  acfes  ofland,  for  years,  though  all  the  three  parts  do  not 
exceed  6(^  acres,  yet  only  two  parts  ihall  pafs  by  this  grant ;  for 
the  in^nt  of  the  grant  appears  to  be  fuch,  and  to  the  leflee  (hall 
not  hare  any  writ  of  covenant  for  the  other  third  part.  P.  6  Ja« 
B.  per  Curiam  between  Loyd  and  Petley.  ] 

[6.  If  a  man  grants  a  meffuage,  called  Faljlolfe  Place^  prout 
unSque  includitur  aquis.  By  thefe  words  the  foile  of  the  moteSy  in 
which  the  water  is,  (hall  p^s.  P.  9  Car.  B.  R.  per  Curiam  re* 
ibived  upon  a  trial  at  bar  between  Stint  and  Morgan.  ] 

[  7.  If  a  mixifeifed  of  a  manor,  whereof  certain  wood,  called  D.  ^^  ^^o- 
Sm  and  V.  and  other  lands  are  parcel^  bargains  and  fells  omnia  ilia  ^^^  '^q  * 

bofcos,  fubbofcos,  maeremia tuncfiantia,  crefcentia  &  exiftentia  in 

(^  fuper  toto  illo  manerio  pradi^o  videlicet  in  i^  fuper  copicia  fua 
five  hofco  vocato  i>.  &  in  &  fuper  boico  fuo  vocato  5.  tif  in  if 
fuper  bofco  fuo  vocato  K  In  diis  cafe,  this  word  videlicet  does  not 
reftrain  the  general  grant  of  all  the  woods  upon  all  the  manor,  but 
fkall  ferve  only  for  explanation,  and  not  reftrifibion*  Hobert's 
Reports  229.  between  Stukely  and  Butler.  ] 

[  8.  If  a  man  grants  his  manor  of  D.  in  the  county  of  M.  if  the  Br.  Feoff- 
manor  extends  into  this  county  and  another,  yet  no  more  (hall  pais  naent  Ue 
than  is  in  M.  9  £.  4.  My  Reports.  14  Ja.  ]  ^«'^''«^?-  P^- 

55»  cites  7 
H.  4«  zj.^^-pL  59.  cites  9  £.  4^  6.  17.  S.  P.  But  makes  a  quaere,  if  it  had  been  cum ptrtintntHu 
So  if  it  extends  into  4  villsy  viz.  A.  B.  C  and  P.  and  he  gives  his  manor  in  A.  B.  and  C. 
that  which  Ues  in  IXdoes  not  pafs.  Br.  Done,  pi.  26.  cites  5  £•  4.  103.-  ■  Br.  Grants,  pi.  8S. 
cites  S.  C^— S.  P.  Br.  Grants.  pL  25.  cites  7  H.  4. 41.1  -  ^CMtra  if  he  grants  the  manor  of  JJ^ 
vAb  the  afpurUnancts,     Ibid. 

r  9.  But  if  a  man  grants  his  manor  of  D*  in  the  county  of  M. 
and  all  other  his  land  tn  England,  parcel  of  the  faid  manor ;  all  the 
manor  (hall  pab,  though  parcel  be  in  anotner  county.  My  Reports. 
14  Ja«  per  Curiam.  ] 

[  10.  If  the  King  feifed  of  the  reSlory  of  K!ng*s  JVood,  in  the 
county  of  fViks,  and  aifo  of  the  tithes  of  Hefelden  Grange,  as  of  a 
portion  of  tithes  in  the  county  of  Gkucefier,  apttrtaining  to  thejaid 
re£hry,  and  he  grants  his  re£tory  of  King's  tVood  in  the  county 
of  /Hits,  and  all  his  tithes  appertaining  to  the  faid  re£lory ;  the  faid 
portion  of  tithes  of  the  laid  Grange  (hall  not  pafs  by  thofe  general 
words ;  for  the  words  ihall  have  the  fame  limitation,  by  con- 
ftniAion  in  \zw,  as  the  firft  words  have,  that  is  to  (ay,  all  his 
tithes  appertaining  to  the  faid  rei^ory  in  Wilts.  Mich.  17  r  ^^  1 
Ja«  B.  R.  per  Curiam  upon  evid.  at  bar,  between  Poole,  and  ^  7y  1 
Cox.] 

[  II.  If  a  man  grants  all  his  land,  which  he  had  by  defcent  from 
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Ins  faibtry  la  D.  <hit  which  he  Y^A  of  the  part  of  his  modief 
will  not  pais.    31  AK  7.  admitted  by  ifliie.  ] 

r  *^-"^       [  12.  if  a  man  fii/ed  •f  the  manor  of  Gargret,  tf«rf  of  8  ^^r//- 
Fo.  51.    lands  in  C  ;/v^r  £6^  mnety  of  the  iald  manor)   and  auh  8  j^^ttz/- 

^■— ^^i>  landsy  and  alfo  all  other  lands  and  tenements  in  Q  To  have  and  'to 
hold  tbefaid  tnoiety^  and  all  the  premkffest  ^c.  upon  condition  to  enter 
mto  the  a/orejaidmoiety^  and  all  the  prtmiffesy  l^c.  By  thofe  words, 
only  a  moiety  of  the  manor  ihall  pafs,  and  not  all  the  manor, 
Becaule  in  the  premifles,  habendum  and  condition,  a  moiety  is 
named,  and  fo  the  intent  is  apparent,  that  only  this  ihall  pafs, 
Dubiutur.  Mich.  5  Ja.  B*  R.  between  a  Moile  and  £vans*  Miclu 
8  Ja.  B.  this  cited  to  be  adjudged  in  B.  and  B.  R.  ] 

[13.  If  a  man  lea/es  tor  years  all  his  lands  which  he  has  in 
D.  [adding]  aU  which  he  has  by  grant  rfJ.S.  The  land  in  D, 
Ihall  pafs,  though  he  has  them  by  other  title.  M.  7  Ja.  B.  per 
2  Juftices,  between  Savin  and  Brown.  ] 

[  14.  If  a  man  has  land  in.D.  and  5.  which  his  father  bad  by 
defcent  and  purcbafe^  and  grants  omnia  terras  &  tenementa  in  i>. 
isf  S.  bf  modo  in  tenurajf.  S.  iic.  vol  aliquoru,T,  alloruniy  ^  que 
fatermeus perquijivit de y. D.  &  aSis I  the  land  in  D*  and  5.  in 
the  tenure  of  certain  men,  which  his  father  had  by  defcent,  and 
not  by  purchafe  does  not  padls.  For  all  is  but  one  ientence  which 
limits  the  grant,   and  ther^  being  other  land  alfo  to  iatisfy  the 

grant.  M.  11.  Ja.  B.  adjudged  between  Kingfton  .Clay  v, 
arnaby.  ] 
Cro.E.  36S.  [  I  J.  If  a  man  feifed  of  the  priory  of  Wells,  and  diverfe  lands, 
Corob€s.  ^^*  pertaining  to  it,  grants  to  another  omnia  terras  &  hereditament 
8.  C.  »*  ta  of  the /aid  priory^  which  liejn  the  city  of  ff^ellsj  and  within  the 
Rep.  33*  liberty  and  fuhurhs  of  the  fame  cit^,  though  the  prior  was  feifed  of 
Sn^Mtfc.  ^^^>  under  one  roou  and  a  certam  rivulet  run  between  the  ^id 
S.  C.  s*  c.  mill^  yet  if  one  of  the  mills  be  within  the  city  of  IVellsy  and  the 
cited  Hcib.  other  out  of  the  city  and  liberties^  both  iball  not  pafs,  but  only  that 
'7'*  which  is  within  the  city.    H.  37  El.  B.  R.  adjud6;ed  in  the  grant  of 

the  king,  (the  which,  as  it  feems,  is  all  one  with  the  grant  of  a 
.common  perfon.)  ] 
Yclv.Sz.  [  16.  If  a  man  grants  20/.  rent  charge  to  another  iiluing  out  of 

nkme^  fi^  manors  ofE>  C.F,  and  F,  and  the  mejfuagesy  lands,  tenements, 
Pratt  y,  and  hereditaments  of  the  grantor,  Jituate^  lying»  and  being  in  the 
Moon.^  parijhes  of  E*  W*  andC,  in  the  county  of  Kenty  or  elfewhere  in  the 
a  cT'b^^'  M^  county  y  to  tbefaid  manor Sy  or  any  of  them  any  how  belonging  or 
name  of  pertaining.  ^This  grant  (hall  not  charge  an^  land,  but  the  manors. 
Sir  U.  and  not  any  which  is  not  parcel,  or  belonging  to  the  manors ;  for 
«ISu-.'Hob  *^  fentence  of  the  houfes,  &c.  is  not  general,  videlicet,  all 
i75.'s.  c.*  houfes,  but  indefinite^  and  fo  no  general  including,  and  die  word 
cited*  (or)  without   jor  elfewhere)  cannot  make  a  perfect  fentence, 

(without  the  words  antecedent)  M.  3  Ja,  B.  R>  adjudged  between 
Mone  and  CroiTe.  ] 

[17.  If  the  king  grants  to  the  Ld.  Wcntworth,  the  manor  of 
Stepneyy  and  alfo  all  our  marjbes  of  Stepney  in  Stepney^  and  all  lands 
find  tenements  t^c.  in  Stepney^  and  elfewhere  to  tbefaid  manor  belongings 
In  this  cafe^  Pepper's  marib  in  jStepney  (hali  paiS)  though.it  is 

not 


ikot  parcel  of  the  manor,  and  the  words  [and  elfewhere^l  refer 
only  to  the  manor,  and  the  exprefs  general  mention  before, 
of  all  his  lands  hi  Stepney,  (hall  not  be  confounded  by  this 
fubfequent  claufe.  Mich.  3  Ja.  B.  R.  cited  per  Coke  to  be 
'  adjudged,  j 

[  10.  If  the  ktng  has  the  manor  of  S.  and  N,  in  S»  and  both  late  f  80  1 
parcel  of  the  abbey  of  St,  Albans,  and  he  grants  the  manor  of  S.  and 
all  his  lands  in  S.  aforejaid  (this  was  at  large  Cilled  Stanbridge)  and 
all  his  other  lands  in  S.  or  elfewhere^  to  the  f aid  manor  late  belongings 
In  this  cafe  both  manors  fhall  pafs,  and  the  elfuwhere  is  a  feveral 
and  diftinfl  claufe  by  itfelf.  22  El.  Robotham  s  calb  in  the  Court 
of  Wards  adjudged,  cited  per  Coke.  M.  3  Ja.  B.  R.  ] 

[19.  If  a  man  Uafes  to  B.  Black  Acre  for  20  yezrsy  to  commence  Hob.  laf. 
at  Ladf'Day  next  enfuing,  and  after  Eafter  enfuing,  he  recites^  that  r— ^--n 
whereas  he  had  leafed  to  B.  Blackacre  for  20  years,  to  commence  at  '  °*  S^*^ 
Eafler  laft  paft,  he  grants  the  reverfion  of  it,  &c.  Though  here  he 
miftakes  the  commencement  of  the  leafe,  yet  for  the  precedent - 
certainties^  that  is  to  fay,  of  the  lefTee,  land,  and  number  of 
years,  it  is  a  good  grant.  M.  14  Ja.  B.  adjudged,  Caften  and 
Withies.  ] 

[  20.  If  a  man  has  lands  in  the  vill  of  A£  called  A.  and  J?,  and 
be  leajes  all  thofe  lands  in  M.  called  Am  andN.  or  by  what  name  or 
title  Joever  they  be  called  \  the  land  called  B.  does  not  pafs ;  for 
this  word  (thofe)  retrains  it  precifely  to  the  name.  P.  1 1  Ja.  B. 
per  curiam  upon  evidence  at  the  bar,  between  Sir  Edward  Belling 
and  Sir  John  Shirley.  ] 

[21.  If  iimzTileafes  his  land  by  certain  nanu^  as  Blackacre, 
in  the  parijh  of  Mary  Loades^  in  the  city  of  Gloucefler^  his 
land  which  lies  in  Mary  Loades  (ball  pafs,  though  it  be  not 
in  the  city  of  Gloucefter.  Becaufc  there  a  certainty  before  ex^ 
frejfedm  r.  IS  Ja.  B.  R.  per  Curiam  upon  evidence.  Robinfon  v. 
Butler.  ] 

[  22.  If  the  lord  licences  his  copyholder  for  life  to  leafe  Blackacre 
in  the-  tenure  of  J,  S.  for  5  years,  whereas  Blackacre  is  not  in  the 
tmure  of  J.  a.  but  in  the  tenure  of  the  copyholder  himfelf ;  yet 
this  is  a  good  licence  for  the  copyholder  to  leafe  Blackacre, 
inafinuch  as  there  is  a  particular  certainty  by  name  before.  Mich. 
15  Ja.  B.  R.  adjudged  upon  a  fpecial  verdiA,  between  Wallifon 
and  Bambridge.  ] 

[23.  If  a  man  grants  a  rent  to  B.  out  of  all  that  manor  of  Dm 
in  the  parijh  of  S.  and  out  of  the  land  in  M.  where  nothing  of  the 
manor  or  land  lies  in  S.  or  M.  and  though  this  be  granted  out  of 
(all  that)  which  is*  a  relative,  yet  it  is  a  good  erant  out  of  the 
manor,  in  cafe  of  a  common  perfon.  Hill.  8  Car.  B.  R.  adjudged, 
per  Curiam  upon  a  fpecial  verdid,  Ledbater  and  Mantel).  ] 

][  24.  If  a  man  leafe  to  another  the  meadows  in  D.  andS,  con-- 
tatning  loacres^  and  in  truth  the  meadows  in  D.  and  S.  contain  2m 
^cresj  yet  all  the  20  acres  fhall  pafs.   D.  6  and  7  £  6.  80.  56,  j 

[25.  If  zmzn  leafe  ^j  acres  of  meadow  near  F.  whereof  1$  lie 
in  D,  and  20  in  E.  and  15  in  F.  and  in  truth  all  lie  in  F.  whether 
all  pais,  dubiutur.  D.  6  and  7  £•  6. 80.  57. 1 
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I  a6.  If  a  man  rdfed  of  a  rcftory  appropriate  of  flie  parifh  of 
D.  grants  to  B.  divers  particular  lands',  being  glebe^  and  the  tithes 
of  divers  particular  landsy  with  thefe  general  words,  with  all  and 
jingular  profits^  commodities  and  advantages^  tithes,  perfonal  and  pre^ 
dialf  whatjoever  they  be  or  Jhall  fortune  to  be^  belonging  or  apper- 
taining in  any  wife  to  the  f aid  A.  as  parfon  appropriate  of  the  faid 
parijhy  as  the  tithes  of  pig^  goofe^,  lamby  wool,  milky  calf,  njhy  Jivansy 
woodsj  and  all  other  tithes  whatfoever ;  and  alfo  all  the  tithes  of 
the  faid  glebe^  (before  granted)  with  all  and  ftngular  the  appurte- 
nancesj  all  which  lately  were  in  the  occupation  of  one  Margaret 
Peytocy  widoWj  deceafedy  and  all  other  their  rights^  intereft^  title, 
commodities  and  profits  in  and  to  the  fame,  which  to  the  faid  A, 
doth  belongy  as  parfon^  £sff .  though  it  does  not  appear,  that  A'largaret 
Peytoe  had  the  poifeflion  of  any  of  the  tithes  appertaining  to  the 
reAory;  (for  it  was  not  found  by  the  jury  that  ihe  had,)  yet  all 
the  tithes  fhall  pafs  which  appertain  to  the  reftory ;  for  the  words 
(all  which  lajl  were^  ^c.)  arc  words  of  fuggeftion  or  ^iffirmation, 
and  not  oF  reftriftion  or  limitation ;  becaufe  the  fentence  is  per- 
feSt  before,  and  this  commences  in  a  new  fentence^  and  not  part  of 
the  firft  general  fentence.  Tr.  15  Car.  B.  R.  *  between  Swift  and 
Aicrs,  adjudged  per  totam  curiam  upon  a  fpecial  verdidl.  Intratur* 
Trin.  12  Car.  Rot.  426.  ] 

[  27.  And  fo  it  was  held  in  the  fame  cafe  per  totam  curiam  tfiat 
if  it  had  been  found,  that  Margaret  Peytoe  had  the  occupation  of 
any  particular  tithes^  but  not  5/"  tf// appertaining  to  the  redtery,  yet 
all  had  been  pafled  by  the  faid  grant  for  the  reafon  aforefaid.  ] 

[  28.  If  A.  *  the  grandfather  be  feifed  of  lands  and  feneiyients, 
called  Heatkcrsy  and  of  other  tenements  called  Bakers^  and  of  other 
tenements  called  ff^ixesy  all  being  in  B.  within  the  manor  of  C,  and 
by  his  laft  will  dr^ifes  to  G.  his  wife  all  his  tenement  and  back- 
fide,  containing  by  efHniation  2  acresy  called  TVixes  in  B,  for  her 
life,  and  dies,  and  after  B,  his  fon  and  heir  covenants  by  inden- 
ture to  /land  feifed  of  thcfe  mefluages,  lands  and  tenements  in  C. 
commonly  called  or  known  by  the  name,  and  names  of  ff^eeksy 
alias  TVicksy  alias  JVetkciy  his  Htathers  and  Baker iy  or  by  any  of 
ihofe  namt  or  namcSy  or  by  any  other  name  or  names  whatfoever^ 
which  were  the  inheritance  of  the  faid  A,  who  is  deady  and  which 
were  by  him  affuredy  grantedy  or  convey  edy  to  or  for  the  ufe  of  the  faid 
G.  9r  were  given  or  bequeathed  to  the  faid  G.  ly  the  lafi  willofthg 
faid  A.  and  which  now  are  in  the  tenute  or  occupation  ofthefatd  5. 
to  the  ufe  of  himfelf  for  life,  and  after  to  the  ufe  of  £.  his 
wife,  &c.  In  this  cafe,  there  not  being  any  tenement  called  fFickeSj 
his  Hedtbersyor  IVieksy  his  Bakersy  but  one  tenement  called  Heathers, 
and  another  called  Bakers,  and  the  faid  tenement  called  Wicks 
devifed  to  G.  as  is  aforefaid,  nothing  fhall  pafs  by  this  covenant,  but 
only  the  tenement  dcvifed  to  G.  For  it  was  not  the  intent  to  pafs 
feveral  things,  but  only  one  things  which  had  fiich  feveral  nameS| 
with  alias  diEl^'  And  when  the  words  are  with  a  relation,  all  tbofi 
which  were  devifed  by  G.  no  more  fhall  pafs  than  thofe  j  for  this 
limits  the  general  words.   Trin.  x  j  Car.  at  Serjeant's  inn,  refolved 
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per  the  3  Chief  Juftices,  fcillcet,  Brampfton,  Finch,  and  Dam- 
port,  upon  reference  to  them  out  of  the  court  of  wards.  This 
concerns  Mr.  Hanberry  of  the  county  of  Southampton.  ] 

[  29.  If  a  man  fcifcd  of  a  melllm  je  and  farm,  called  Rockets 
furm^  in  D.  and  of  other  lafzds  in  D,   not  parcel  of  the  faid  farm, 
dcmifes  all  to  y*  S.for  Vifc^  and  after^  by  other  deed  rnaies  a  dcm'ife 
by  thijewGrdi^  he  dcmifes  all  that  his  farm^  m^JjUages^  lands  and  te^ 
nements^  fometimis  called  Rooke's  farm^  or  by  what  other  name  or 
names  fcever  the  fame  be  called^  now  or  late  in  the  tenure  or  occupa-' 
tisn  of  y»  5.  or  of  his  afftgnees  or  ajftgns^  and  all  buildings^  gardens^ 
orchards)   meadows,   paflure5,   Unds   arable,   woods^  and  under- 
woodsy  ways,  waters,  and  commons,  and  other  the  appurtenances 
thereunto  belonging  univerfally^  in  as   large   and  a?nple   manner  at 
the  faid  y,  S.   holdeth^  or  at  any  tim^  hath  holden  the  fam:y  habend^ 
for  21  yiarsj  &c.  In  this  cafe,  lands  not  parcel  of  the  farm  fliall 
px6,  as  well  as  the  farm ;  for  though  there  be  a  particular  (fcilicec 
Rooke's  farme)  mentioned,  yet  there  are  alfo  general  words  of 
lands  and  tenements  joined  together  with  the  particular  farm,  and 
therefore  the  words,  or  by  what  name  or  names  thefanu*  be  called^ 
will  refer  as  well  to  the  general  words,  fcilicet  lands  and  tenements.  • 
as  to  the  particular  farm;  for  the  word  (fame)  refers  to  ail  before 
mentioned,  and  all  are  bound  and  circumlcribed  by  the  fubfequent 
words,  [ww  or  heretofore  in  the  tenure  off.  S.^  fo  that  what  land 
was  in  the  tenure  of  J.  S.  was  intended  topafs,  be  it  part  of  the 
farm  or  not.  Mich,  24  Car.  B.  R.  between  Vaughan  and  Long-- 
vllle^  adjudged    upon   a    fbecial   verdiil    per  curiam.     In^ratur. 
Trin.  23  Car.  Rot.   1629.     Another  caufe  of  the  judgment  was,   F   §2    1 
bccaufe  it  is  not  found,  that  the  farm  was  called  Rooke' s  farm^  but    —    *_ -^ 
9nly^  that  it  was  once  in  the  tenure  of  one  R'-okeSy  which  may*  be  *  Po.  54.. 
true,  and  yet  not  called  by  the  name  of  Rooke's  farm ;  and  then  «_  -^-  y 
there  not  being  any  form  called  Rooke's  farm  ;  the  general  words 
are  oiriy  of  efFect  and  material  in  the  grant.  ] 

[30.  If  there  be  in  the  county  ot  Somerfet  the  vill  of  Street,  Mo:  250.-* 
and  the  vil!  of  Walton  within  the  parith  of  Street,  and  a  man  ^^^'  *°* 
feifed  of  land  in  the  vill  of  Street^  and  of  other  land  in  the  vill  of 
ff^idtovy  all  within  the  parijh  of  Street,     And  he  bargains  and  fells 
ol!  his  land  in  Street^  and  covenants  to  levy  a  fine,  and  levies  it  of 
lands  in  Street,  and  no  mention  is  made  in  the  indenture,  nor  in 
the  fine  of  Walton;  the  lands  in  Walton  fliall  not  pafs,  becaufe 
when  Street  is  named  generally,  it  is  intended  a  vill,  as  well  in 
grants  as  writs  and  pleadings.    Trin.  4  Ja.  B.R.  adjudged  be- 
tween Stoke  and  Pope.  ] 

[  31.  So  if  he  leafe  all  his  land  in  Street;  the  land  witliin  the 
vill  of  Street  only  fliall  pafs,  and  not  the  land  in  the  pariih, 
bccaufe  by  Street  generally^  ;s  intended  a  vill.   Contra  H.  39.  £!• 

B.  IL  J 

[32.  If  there  be  the  parijh  of  Rode^  and  alfo  the  vills  of  Rnde^  |yj^,.  ^,0, 
^ni  Harkwell  in  the  fame  parijh^  and   the  king  is  feifed   of  the  S.  c—  % 
ounor  of  Hide^  and  alfo  of  the  tithes  of  the  parifti  of  Rode,  and  ^"^'  ";^* 
grants  the  manor  of  Hide  in  the  parifli  of  Rode,  and  alfo  all  his  tithes  mm«  oC 
M  Rsde^  late  belonging  to  the  monaflery  of  St  JameS'^  (which  is  true)  siro.  F^r- 

a  2  in  nior-*"^^- 
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in  this  cafe  the  tithes  in  Harkwell  fliall  not  pafs,  but  only  thofo 

which  are  in  the  vill  of  Rode ;  for  Rodi<^  mentioned  in  this  claufe^ 

/hall  not  be  intended  the  parijh  before  mentioned^   but  a  viU.    P# 

41  £1.  B.  R.  adjudged  in  writ  of  error,   between  Whites  and 

Farmor.  1 

Cro.  £.  [  33.  if  the  king  grants  to  another  aU  waifs^  within  bis  manor 

462  S.  C.      ff  /).  he  (hall  have  all  waifs  which  (hall  be  in  the  lands  of  the 

iranktenants  in  fee,  as  well  as  of  the  others  j   for  all  is  parcel 

of  the  manor,  and  no  prejudice  is  by  it  to  the  tenants.  P.  38  £L 

B«  R.  in  Higham  and  Bead's  cafe.  ] 

^^^  ^'  [  34-  ^^^  otherwife  it  is  of  a  grant  of  a  free  'xarren  \  for  the 

462.  s.  c.     Yinz  cannot  by  his  grant  fo  charge  the  btQ  tenants.   P.  38  EL 

B.  R-] 
Cro.  E.  [  35.  If  a  vicar  be  endowed  of  the  third  part  tf  all  the  tithes^  com'- 

4(2.  S.  C.  i^g  ^^^  growing  within  the  manor  of  D.  tn  fuch  parijby  the  vicar, 
by  force  of  this,  fhall  have  the  third  part  of  the  tithes  of  the 
frank-tenants,  as  well  as  of  the  copyhold  tenants ;  for  both  make 
the  manor,  and  no  prejudice  is  to  the  tenants  by  it.  P.  38  £1. 
B.  R«  adjudged  between  Higham  and  Beaft.  ] 

36.  If  a  man  grants  to  another  a  common  infra  metas  &  bundas 
of  the  vill  of  D.  and  part  of  the  vill  is  feveraty  and  tart  waji  land 
and  common  he  (hall  have  common  in  the  common  land,  but  not  in  tho 
ieveral.     Br.  Grants,  pi.  125.  cites  14  Aff.  p.  22. 

37.  If  a  man  grants  common,  ubicunque  averiafua  ierint,  and 
after  he  manure  100  acres  of  land,  and  then  becomes  poor,  fo 
that  he  has  no  cattle,  yet  the  grantee  ihall  have  common  in  the 
iame  100  acres.  But  it  a  man  grants  to  itie  common  qtiandocunque 
averia  fua  ierint,  and  after  he  has  no  cattle,  there  the  grantee  ihali 
not  have  common,  per  Marten  which  was  agreed ;  and  per  Babbing. 
If  a  man  grants  common  throughout  his  manor^  the  grantee  (hall 
not  have  common  in  the  land  fown,  nor  in  his  garden,  and  if  it  be 
pro  averiis  fuis  in  D.  yet  he  cannot  common  but  only  with 
cattle  commonable,  quod  nota.  And  if  a  man  grant  common 
ubicunque  averiafua  ierint^  and  after  he  puts  his  cattle  in  his  garden, 
the  grantee  (hall  have  common  in  the  fame  garden.  Br.  Grants^ 
pi.  5.  cites  9  H.  6. 

38.  If  lord  and  tenant  be,  and  the  lord  grants  his  feigniory  for  lift 
unto  a  ftraoger,  and  the  tenant  attorns  and  dies  without  heiry  and 
the  grantee  enters  for  efcheat^  he  fhall  not  have  a  greater  eftate  in 

r    83    J  the  tenancy  than  he  had  in  the  feigniory;  becaufe  the   tenancy 

comcth  in  lieu  of  the  feigniory.     Perk.  S.  96.  cites  5  £.  4.  3. 
Afecond  3^.  During  the  voidance  of  a    church,   the    patron    grants 

SrwrLtf  fli/-  p^oximam  nominationemj  ^c.  cum  prima  i^  proxim.  vacaverity  the 
vMMh  is  grantee  fhall  not  have  this  prefentation,  but  the  next.  D.  26.  pl^ 
void.  D.     165.  HiU.  28  H.  8. 

tn  Marg.-«-^Mo.  90. 

*  Y^^A  .  4^«  Lcflbr  bargained  and  fold  to  the  leffee  all*  woods  and  under* 
woods  com*  W^ods  in  and  upon  the  premiffesy  and  that  it  fhould  be  lawful  for  l^ec 
jprebead       to  cut  and  carry  etway  the  famo  at  all  times  during  the  termy  per 

\  3  J"A- 


I 


}uft«  contra  Dyer;  le/Iee  can  cut  but  once,  and  per  two  agalnft  great  tim- 
ycr  t  hidge'-r&wes  fparfim  do   not  pafs,  &c.  See  3  Le.   547.   ****!'■  ^f* 
3  Lc.  30.  Anon.  J^ooT  "^ 


Jo.    169.    Hill.  3  Car.  B.  R.  in    cafe  of    Hay  ward  v.    Fulciifr.      Perk.  S.     116. 

\  T*^rHei  andhid^'grvuei  ifi  not  p<ifi  hy  the  name  of  woods  in  a  gift,  nor  in  an  exception  upon  alsafc- 

it*  Done,  5cc.  pi.  14.  cites  14  U.  5.  a-  perPuilard  J. 

41.  A.  demtfes  15  houfes  in  B.  to  C.  and  names  the  15  feveral 
tenants  A.  B.  C.  &c.  A.  enfeoffs  D.  of  all  chofe  15  houfes  in  B. 
which  A.  detnifed  to  C.  now  in  the  occupation  of^  &c.  and  one  of 
the  occupiers  names  was  omitted  in  the  recital,  yet  the  meffuage 
pafles.     Mich.  32  Eli*.  3  Le.  ^35.  Trapp's  cafe. 

42.  Bargain  and  fale  of  woods  &c.  during  life  of  the  grantor^ 
under  a  yearly  rent,  is  no  leafe,  and  paflTes  but  one  cut.  Sec  And. 
7.  Mo.  15.  3  Le.  7. 

43.  Lsuids  given  for  the  dif charge  of  poor  inhabitants  of  a  parifh 
of  fifteenths  and  taxes,  with  a  provifo  that  the  rents  (hould  not  be 
to  the  difcharge  of  gentlemen* s  lands  of  the  parifh,  but  of  poor 
men's  t)nly,  the  defendant  being  but  a  yeoman  (though  he  had 
Purcbaftdjome  of  the  gentleman* s  landsy  and  fought  to  have  benefit 
rf  the  gin)  was  yet  not  allowed.  Toth.  185.  cites  43  Eliz.  Buggs 
V.  Stumpner. 

44.  King  Henry  the  8th  granted  omnes  decimas  noilras  grano-  Cro.  J.  48. 
rum,  &c.  in  Bury  San£ti  Edmondi,  ac  omnes  alias  decimas  quaf^   ^;  ^'  accor- 
cunque  infra  Bury  predi^.  quas   eUemoftnaris  monafierii  pradi^i  ^^^  \^^  ^ 
alligere  JoUbaty  adjudged,  that  the  relation  ought  to  be  expounded  firft  grant 
to  the  ac  omnes  alias^  and  not  to  the  whole  fentence.     Trin.   2  j^  n  it  re- 
Jac.  Mo.  754.  Baker  v.  Bacon.  P™;„t "' 

eleemoiinaritis,  &c-^— KingH.  8.  granted  to  J.  S.  the  manor  of  B,  and  all  hli  hmliin  B.  and 
f^fMinr*  ia  the  uunty  ef  Bucks  diiio  ma»e>io  fp-'fiant*.  The  woras  didh)  manerio  fpc^nt,  extend 
but  to  land  in  the  coiuiCy  of  Bucks,  and  do  nut  rcilrain  the  words^  and  all  his  iundsin  B,  which 
ut  diilin.fl  by  themfelves.    Cro.  J.  50.  Dr.  Aikins  v.  Longvill. 

45.  A.  feifed  of  the  manor  of  S.  and  of  other  lands  in  fee  in  Godb.  183. 
S.  and  of  a  term  of  years  in  other  lands  in  S.   gives,  grants,  f^at  a!^^' 
bargains,  fells,  enfeoffs  and  confirms  to  B.  and  his  heirs  the  manor  covenanted 
by  ipecial  name,  and  the  other  fee  fimple  lands  by  fpecial  name,  and  '"  ti»e  m- 
by  general   words  all  other  my  lands  and  tenements  whatfoever  ^'^"t^  h*c  wat 
in  S.     The  court  was  at  firfl  divided  -,  but  afterwards  it  was  by  feifed  ef  th« 
ail  adjudged,  that  the  term  paifes  not,  by  reafon  the  habendum  premiffes 
was  to  B.  and  his  heirsj   fo  that  the  intent  was  apparent,    that  J^J'^J^j  ^,^^ 
QOthing  (hould  pafs  but  what  the  heir  might  take.     Ma  831.  left  out  in 
Edwards  v.  Denton*  the  verdia. 

and  that 
the  court  was  divided.    Trin.  10  Jac.  and  fo  leaves  the  cafe  a  quirre.) 

46.  Demife^  grants  and  to  farm  let^  all  his  woods  and  trees  j  |  ^^is.  $• 
^judged,  that  no  property  pafTes  in  the  trees  by  thefe  words,  ^^e  wordt 
though  there  were  words  with  liberty  to  fell  and  fell',  for  thofe  there  arc, 
words  make  no  grant  of  property,   Trin,  xo  Jac.  B.  R.  Mo.  831.  ^ith  ii- 

and  there  is  no  mpiition  of  the  word  fell* 

47.  A.  demifed  a  garden  plot  to  B.  for  30  years,  during  which 
liaic  he  leafcs  it  to  C,  for  years,  the  firft  leafe  expires,  C.  ereds 

H  3  J  bouffs 
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3  houfei  9n  part  but  other  part  remains  as  garden  plot,  during  this 
leafc)  he  leafes  to  D.  by  name  of  all  that  puce  of  ground  or  garden'* 
plot  late  in  the  tenure  of  B.  and  now  in  pojeffion  of  C.  refolved, 
that  .the  houfes  lliall  pais.  Mich.  20  Jac.  B.  R.  Palm.  319.  Burton 
V.  Brown. 

48.  A.  was  a  copjth older  for  life  of  one  of  the  king's  manorSi 
paying  15  i.  rent  per  annum,  the  king  granted  to  W.R.  inter  al« 
omnia  tnejfuagiay  terras^  tenemental  redditus^  reverftones^  fervitia  (ff 
bereditamenta  fua  in  mancrio  predi£lo,  viz.  totum  illud  annuaUm 
redditum  quindecim  folidorum  &  alia  fervitia  exeuntia  de  terris  >/, 
(and  fo  diverfe  other  rents  of  other  copyholders)  ac  totum  illud 
meffuagium^ lex  virgatas  terra  in  manerio  preedi^to  de  D.  in  tenura 
J.  D.  habendum^  &c,  omnia  pradicta  meffuagia^  terras^  tenemental 
redditusj  reverfiones  fervitia  &  hereditamenta  in  D.  pracdid.  to  the 
(aid  W.  R.  and  his  heirs,  per  tot,  cur.  the  land  of  the  copyholder 
is  not  conveyed  by  this  patent;  for  here  is  no  land  granted^  but 
the  rents  and  fervices  of  A.  which  is  intended  ^freehold,  and  there 
being  no  fuch,  the  grant  is  merely  void.  Mich,  i  Car,  Cro.  C« 
ai.  Caftle  V.  Hobbs. 

49.  Licence  to  hunt  and  kill  deer  does  not  give  the  deer.  Lat, 
270.  Mich.  2  Car.  in  cafe  of  Sacheverel  v.  Dale. 

50.  If  one  that  has  fcveral  fifhing,  grant  liberam  pijcariam^ 
the  grantee  has  frce-fifliing  with  the  grantor ;  but  if  he  grants 
pifcariam  fuam  without  faying  more,  the  intire  pifchary  pafles, 
2  Sid.  8.  Mich.  1657.  B.  K.  Alderman  of  London  v.  Hafting. 

51.  Cuftodiam  parci  &  arborfim  vento  proJlratarum\  the  trees 
do  not  pafs ;  but  had  it  been  cuftodiam  parci  &  arbores  vento 
proftratas,  grantee  mieht  take  wind-falls.  Hard.  307.  Mich.  14 
Gar.  2.  Scacc.  in  caie  of  Walter  (Sir  William)  v.  Travers.— 
Arg.  Het.  15, 

52.  Grant  of  lands  and  mines^  and  there  are  mines  open ;  the 
mines  open  onlv  pals.  2  Lev.  185.  Hill.  28  &  29  Car.  2.  B.  R^ 
Aftry  V,  Ballarcl. 


*sec(p)  (P- 2)  *  iS^j/Vpafles.     By  what  Words, 

pi.  6,  (Z) 

?a/xV^'  '•  "M  C>TE,  that  \t  was  faid,  that  if  a  man  grants  to  another 
E.a)pl.  2.  '*-^    to  dig  turves  in  D.  in   100  acres  of  land  there,  and  to 

X  Br.  carry  iiway  at  will,  by  this  the  foil  pafles,  (b  that  if  he  be  oufted  he 

STcUcs^^*  (hall  have  afTife  of  the  foil,  which  is  not  lawj  for  the  grantee  may 

S.  c— Ibid,  bring  affife  of  common  of  turves  and  recover,  and  not  bring  the 

pi.  x6o.  aflife  of  tlie   foil  j  quod  nota,     Br.  Feoffment  de  terre,  pi.   2i« 

Jt'p^J-  ifcitess  Aff.9. 

It  (hail  not  pnfs  the  land,  l>ecauf«  but  part  of  the  profit  is  given ;  for  trees,  iniues)  Ice.  ftudl  not 
pafs.    Co.  llitt.  4.  b. 


Per  Coke  2.  A  man  feifed  of  lands  in  fee,  by  his  deed  grants  to  another 

Ch.J.RoU.  and  his  heirs  the  profits  of  thofe  larJsj  and  makes  itvery  fecun- 
dics^Vs  ^""™  formam  chartae,  the  whole  land  itfelf  does  pafs,  for  what 
E.  3.  is  the  land  but  the  profits  thereof  i  for  thereby  v^urc,  herbage, 

X  trees. 
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trees,  mines,  and  all  whatfoever,  parcel!  of  that  land,  does  pafs. 
Co.  Litt.  4.  b. 

3.  The  foil  Will  paTs  by  the  words  of  boiUorle  offalt^  or  of  omn£S 
bofcosfuosy  or  of  omnes  bcjcos  fuos  crcfcentes^  or  of  20  acras  alnrttj 
tmnia  trata  fua^  omnes-  brueras  fuas^  omnes  juncarias  tnarifcQS  fuos^ 
rufcanasy  Jtagnuniy  gurges^  minera^  or  fodina  pJumbi-i  fould  courfe* 
Co.  Litt.  4.  b.  5.  a.  5.  b.  6. 


4.  But  by  the  words  vejlura^  or  herbagium  terra^  the  lands  will  ^^^M^ 
'       Co.  Litt.  4.  b.  5.  a,  5.  b.  6.  Tr""" 


tmr,  grantcii  by  deed  to  another  and  his  heirs,  and  livery  of  feifin  made  fecund uni  fiirmam 
chartx,  will  not  pafs  tlie  land  itfelf;  but  corn,  grjfs,  underwood,  fvveepage,  &c.  'twill  pafs,  and 
the  grantee  Ihall  have  an  aclion,  quare  claufum  fregit.  Co.  Litt.  4.  b.— If  a  man  grants 
vtf.itTamtcrta:  for  term  of  life,  'tis  a  grant  of  tlie  land  for  tcrrn  of  life;  for  the  veflure  is  the 
piiiftt  of  the  freehold,  and  to  have  the  profit  of  the  freehold,  and  the  freehold  is  all  one.  Kelw. 
118.  pi-  60  One  may  have  the  vijfure  and  another  the  foil,  per  Clerk,  and  by  the  Lord  Cb. 

Baron,  he  ihit  ha>  vefturam  terrar,  cmtttot  dig  the  land;  and  if  many  have  a  meodjiv  ti-fttber,  viz. 
tc  ^  divided  mncKg  them  ev.ry  yeir  by  lots,  how  much  cach  (hould  iiave  in  this,  or  that  place,  and  fo 
to  ch.inge  every  year  accoi  ding  to  the  lots,  they  have  not  a  freehold,  but  only  vefluram  terrs* 
Trin.  3c  E!iz.  i)w.  37.  Anon. 

He  tbat  hath  btrbage  m.iy  inclofe  hut  he  that  hath  reafonabU  bcrkigc,  cannot.  .  Arg.  Godb.  417. 
cites  Kelw.  159. 

Though  the  owner  of  a  park  may  d  if  park  it,  yet  he  that  has  only  the  herbage  of  it^  cannot. 
Ar^.  Godb.  41 9.  cites  D.  7 1 . 

5.  There  is  a  difference  between  veftura  and  prima  vejiura  5  f   8  C    1 
for  by  veftura  perchance  the  foil  paffes  j  but  by  prima  veftura  no  veftura 
foil  palles.     But  per  tot.   Cur.  if  the  grant  be  de  prin.a  vejiura  paffes  the 
ufyui  ad  a  day  certain,  as  Lammas^  Mich.  Wf .  there   the  grantee  fo»i »"  tha 
inall  have  the  foil  alfo  for  the  time,  and  feed  or  mow  it  \  but  where  common* 
'tis  prinu  veftura  only,  as  foon  as  he  has  cut  the  grafs,  his  intereft  perfo(i,but 
is  gone.    Pafch.  iq  Jac.  B.  R,  Palm,  174.  Biihop  of  Oxford's  prima  vejiura 

Caf^  •  dncsnot, 

and  IS  but 
an  intereft  in  the  firft  cutting  or  taking  of  the  grafs.  And  all  agreed,  that  by  prima  veflura 
f'9mfu:b  a  d.iy  to  Jucb  a  d.:y  certain,  x\\e  grantee  (hall  have  the  foil,  and  mow  or  feed  it  as  he 
pleafes.  Cited"  by  Sir  Francis  North.  Arg.  Vent.  393.  as  a  cafe  Pafch.  19  Jac.  between 
Collins  and  Bi/hop  of  Oxford.  Properly,  unlefs  »)ther  matter  be  fhewn  to  prove  the  contrary, 
the  freehold  is  in  him,  that  has  the  firft  tonfurc ;  for  that  is  the  mrtft  beneficial  part  of  the  year, 
ani  thofe,  who  have  the  after  pafture,  liave  but  the  profits  in  DAture  of  common.  Pafch.  19 
Car.  B.  R.  Cro.  C.  362.  Ward  v.  Pettifcr. 

6.  Separalis  pifcaria  will  not  pafs  the  foil.  Co.  Litt,  4.  b,— —  But  by 
Livery  made  fecundum  formam  chartae  cannot  enlarge  the  grant.  ?r?"^  o^  ^ 

Ibid    '  ©  t>  ftfcbary.lU 

*™°'  foil  pa(Tc«  J 

for  by  40  E.  3.  45.  monftravemnt  lies  of  a  pifchary,  which  implies,  that  it  contains  land  and  dc« 
xnefne;  for  othcrwife  diftrefs  cannot  be  taken  in  it,  as  is  AOted;  PI.  C  154.  a.  Dav.  ^5.  b. 

7.  If  a  man  grant  aquam  fuam^  the  foil  fhall  not  pafs ;  but  the  I^^-  55*  *• 
pifchary  within  the  water  paffes  therewith.     Co.  Litt.  4.  b. 

8.  If  a  man  gives  his  woodsj  the  foil  paffes ;  but  if  he  leafes  his  ^^oi  ^ 
kndy  except  woods  and  underwoods^  the  foil  is  not  excepted,  but  Grants',  pU 
pnly  the  trees.     14  H.  8.  a.  167-  circs 

14  H.  8.  z* 

9.  A  man  has  a  warren^  and  makes  a  leafe  of  the  game^  the  foil  Grant  of  « 
dpes  not  pais.     Mich.  13  Jac.  Roll.  R.  259.  Rice  v.  Wifcman.        ^™JeV 

not  pafj)  the  foiL  ^j  Bds.  82.  Fice  v.  Wifcman,^— -Roll.  R.  a^q.  S.  C— If  1  have  a 
warren  in  my  (iiiiily  aiMi  1  demife  ftv  w«rrc0,  cxaptinz  the  foil,  the  foil  doth  not  s>afs ;  per  Coke 

H  4,  JO-  By 
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10.  By  the  leafe  ofztueare,  the  foil  paflTes ;  becaufe  he  cannot 
amend  it  without  the  foil  -,  per  Doderidge  J.     Roll.  R.  259.  cites 

7  E-  3» 

11.  Grant  of  the  bifliop  of  Wincheftcr  to  the  corporation  t9 

build  in  the  vacant  places^  and  inhabit  therey  is  but  a  covenant  or 
licence,  and  does  not  pafs  the  foil ;  but  the  foil,  and  confequendy 
the  houfes,  are  the  bifhops,  though  the  grant  be  confirmed  by  the 
dean  and  chapter.  Mich.  3  Car.  C.  B.  Het.  57.  Major  and  Com. 
of  Winchefter*s  cafe. 


(P.  3)    What  pafles   by  what  WQrds.    Words  of 
like  Signification.     What  Things  or  Intercft. 

I.  T   ESSOR  grants,  that  leffee  (hall  hayc  as  great  cmmodity  rf 

-*^.  the  landy  as  leJTor  might  have  bad,  yet  leffee  cannot  dig  the 

land  for  a  mine  of  cole  or  ftone ;  becaufe  the  law  forbids  him  to 


_  the  land.     Hill.  23  Eliz.  C.  B.  Godb.  5.  cites  17  E.  3. 
Br.  Grants,     ^z.  By  a  grant  of  ail  trees,  apple  trees  will  not  pafs  j  yet  if  it  be 
P.*-  ***^  „     of  all  trees,  cujufcunque  generis,  naturae,  nominis,  aut  qualitatis,  then 
a!T,lt-s.   they  will  pafs.     Arg.  Pafch.  3  Car.  B.  R.  in  cafe  of  Whittle  v, 
P. Hob. 304.  Wefton.— Godb.  398.  cites  14  H.  8.  2. 

3.  A  bifhop  granted  all  \ii%  farms  and  hereditaments  of  W.  in 

W.  in  the  county  of  Somerfet.— -In  W.  he  had  a  redory,  which 

extended  into  the  county  of  jD.  .       Per  Cook  a  counfel,  die  word 

[farms]  does  not  pafs  the  reSfory,  unlefs  the  redory  was  in  leaf© 

before  \  but  he  agreed,  that  [hereditament]  is  fufficient  to  pafs  the 

reftory,  and  becaufe  the  rcSory  extends  into  Devonfhire,  it  feems, 

that  \o  much,  as  lies  in  Devonfhire,  (hall  not  pafs  by  the  grant. 

Mich.  24  Eliz.  Mo.  176.  Robert's  cafe. 

r   86    ]       4-  A.  grants  to  B.  medietatem  manerii  de  C.  and  8  rood  of  ground 

Cro.  E         '^^  ^*  ^^    moreover  all  other  lands  and  tenements  in  C.  per  Popham9 

905.  Mich,    only  a  moiety  of  the  manor  paffes.     But  per  Gawdy,  Fenner,  and 

44&45       Yeivcrton,  all  the  manor  ^a^-j,  , and  the  jury  found  accordingly, 

f 'a  l\  L  Noy.  49.  Moylc  v.  Ewer. 

A.  granted  the  moiety  of  the  manor  ofC,  and  all  bii  lanAi  in  C,  it  was  urged,  that  that  extended  but 
to  other  lands,  not  parcel  of  the  manor  of  C.  and  not  to  pafs  the  whole  manor,  and  if  be  had 
tiot  any  other  land,  thofe  words  were  void,  and  of  *hat  opinion  was  Popham.  Ibid,  fayf,  this 
was  in  legard  the  deed  was  old,  viz.  in  the  3  H.  7.  by  which  A.  claimed,  and  on  which  a  rent 
of  38.  4d.  was  referved;  and  the  whole  manor  of  the  grantor  had  been  enjoyed  under  that 
grant,  and  the  original  gianc  exprelTcd  a  moiety,  becaufe  the  original  grantee  had  a  manor  in 
that  viU,  and  the  prior  (the  firft  grantor)  another  manor,  which  perhaps  were  anciently  but 
erne  manor,  and  divided  after ;  and  fo  the  manor  of  the  prior  was  called  the  moiety  of  the  manor. 
For  thefe  caufes,  Gawdy  and  the  other  juftices  held,  that  tiie  entire  manor  Ihould  pafs  (  but  tb^ 
advifed  tbe]ury,  if  the  cafe  was  fo,  to  find  it  fpecially ;  but  the  jury  gave  a  general  verdidt. 
A.  feifed  of  a  manor,  grants ^//em  manerii,  the  moiety  pafles ;  per  Coke,  D.  9t.  pi.  10.  Marg.F— If 
A.  nc^iiH  four  parts  of  bii  manor y  it  (hall  pafs  four  parts  of  five»  and  not  all.  Arg*  Hill.  1650.  Sti« 
^50.  in  cale  of  Baw<ey  v.  Lowdall. 

5.  A,  granted  omnes  hofcos  arberes,  &c.  adtunc  crefcent,  &c. 
fimul  cum  omnibus  bofcis,  &c.  quse  ad  aliquod  tempus  extunc  im^ 
pofterum  forent  crefcent,  ice.  in  &  fuper  iUis  partibus  foreftae,  &c. 
except  the  land  and  foil  of  the  fame  wood.w.Refolved,  thtt  the 
grantee  has  an  inheritance,  as  profit  apprender  in  alieno  folo,  and 

that 


\ 


llhat  the  foil  remains  to  grantor.    Pafch.  8  Jac.  C.  B.  8  Rep.  137, 
Barrington's  cafe. 

6.  A.  granted  all  bis  woods  growing  upon  all  that  bis  manor  of 
Cleave,  viz.  u[>on  three  coppices,  A.  B.  C.    The  viz.  does  not  re- 
ftrain  the  grant  becaufe  of  the  word  (all).     But  if  the  word  (all) 
had  not  been,  the  viz.  had  reftrained.    Hob.  276.  cites  Hill.  12 
Jac.  Stucklcy  v.  Butler. 

7.  By  the  grant  of  an  boufe^  2l  houfe,  which  is  pulUd  halfdown^ 
will  pafs.  Mich.  14  Jac.  B.  R.  Roll.  R.  430.  Slingfby  v.  Barnard. 

8.  One  thing  Jball  enure  as  another.     See  Maxims. 


(P.  4)  What  Words  give  what  Eftatc. 

I.  TN  grants,  a  r ever  Ron  Ihall  be  taken  for  a  remainder.  4  Le, 
^  76.  Hill.  29  Ehz.  C.  B.    In  cafe  of  Lord  Mountjoy  v* 
Barker. 

2.  By  grant  of  totam  terram^  which  A.  held  in  dower,  the  re- 
verfion  (hall  pafs.  4  Le.  77.  Hill.  29  Eliz.  C.  B.  cites  38  £.  3. 

3.  Remainderman  in  tail  grants  all  his  eftate  to  W,  habend'  all 
his  eftatc  to  W.  during  the  life  of  C,  (tenant  in  tail)  remainder  to 
the  king  3  after  the  grant  to  W.  of  all  his  eftate,  he  cannot  limit 
any  remainder  of  it  to  the  king.  2  Rep.  51.  b.  Pafch.  39  Eliz. 
Scacc.  in  Sir  Hugh  Cholmeley's  cafe. 

(P.  5)  Grant  by  Recital  of  a  Thing  which  is  not, 

yet  Good. 

X.  pi  £  £  D  of  grant  was  fet  forth,  by  which  H.  the  defendant 
^^  had  granted  to  the  plaintiff  ana  his  heirs  twenty  load  of 
uwif  of  which  the  plaintiff  had  Jixteen  of  the  gift  of  Richard  my 
fathiry  and  fhewed  only  the  deed  of  the  defendant,  and  not  of  his 
fadier  who  granted  fixteen  load,  and  yet  good;  for  it  is  a  good  grant 
of  twenty  load  by  the  plaintiff,  though  his  &ther  never  granted 
iixtccn.  Quod  nota.  Br.  Grants,  pi.  69.  cites  20  Aff.  8. 

2.  If  the  K.  grants  to  me  the  office  offiewUrd  of  the  con/IMe  of 

the  cafjU  of  D.  with  a  fee,  &c.  wnere  there  is  no  fuch  office^  the  f   87   1 
grant  is  void  5  per  Choke.  Br.  Grants,  pi.  94.  cites  8  £.  4.  6. 

3.  A«  became  furety  for  B.  the  defendant  to  one  C.  in  100/. 
h^df  and  B.  gave  A.  a  counter^bond  to  fave  him  harmlefs^  from  a 
bond  of  200/.  fo  that  by  the  tniftake,  the  counter-bond  vns  void 
in  law,  yet  the  fame  was  relieved.  Toth*  222.  cites  xi  Jac 
Qriffin  V.  Sayer. 


(P.  6) 


»7 


^ttmte. 


(P.  6)  Who  fliall  take  by  it;  One  not  Party  to  the 

Deed. 

I.  A  Seifid  of  hnd  joins  in  a  feoffment  with  B.  referving  rent  t§ 
-^^  •  them  and  their  heirsy  and  tht  feoffee  grant s^  that  it  Jball 
he  lawful  for  them  to  dijirain  for  the  rent,  this  is  a  good  grant  to 
both  \  becaufe  B.  is  party  to  the  deed,  and  the  claufe  of  diftrefs  is  a 
grant  to  A.  and  B.  But  if  B.  had  been  a  ftranger  to  the  deed,  he 
pad  taken  nothing.    Co.  Litt.  213.  a.  b. 


(P.   7)    To  two  feveral   Perfons,   having   feveral 

Interefts.    Enurie  How. 

Z.  TN  replevin  the  cafe  was  thus :  B.  held  50  acres  of  J.  as  of 
*  his  manor  of  Swarden,  l^  falty^  and  41.  7  d,  rentj  &c. 
And  C.  held  47  acres  of  A.  &c.  by  fealty^  and  3  f •  ^d.  rent.  jf. 
by  indenture  between  hini  the  faid  B.  and  C.  reciting  the  faid 
feveral  tenures,  givesy  grants^  ^c.  and  confirms  the  faid  rents^  fer^ 
viceSy  and  feigniories  to  B,  ^c.  and  their  heirs j  to  the  ufe  of  tacax 
and  their  heirs,  &c.  And  in  that  cafe  it  was  refolved,  that  it  is  an 
ixtinguijhment  of  the  moiety  of  every  of  their  tenures ;  and  for  the 
ether  moiety  they  held  one  of  another.  And  the  avowant  had  judg- 
ment accordingly  j  for  there  was  a  crofe  tenure  between  them  for 
the  one  moiety,  and  that  ihall  not  move  as  a  releafe,  reddendo 
fmgula  fmgulis,  &c.  Dyer  319.  See  and  note  11  H,  7.  12.  a.  39 
H.  6.  2.  49  Ed.  3.  40.  In  the  principal  cafe  there  is  not  an  equal 
benefit  to  every  of  them ;  for  it  was  faid,  if  the  acres  and  rents  had 
been  equal,  that  then  it  fhould  have  been  extinguiihed  in  all, 
Noy.  113.  Goldwell  v.  Navenden. 

2.  jfnd  Cook  put  this  report-cafe ;  J^  leffee  for  life^  the  remainder 
to  B,  for  Ufe\  the  leflbr  gives^  grant Sy  and  confirms  to  them  and 
their  heirs.  A.  fhall  have  all  the  poffcffion  during  his  life,  and 
afterwards  B.  fliail  have  all  the  pofleffion  during  his  life,  and  one 
moiety  then  executed*  and  after  the  death  of  B.  the  other  moiety 
to  A.  in  fee.     Noy.  113.  Goldwell  v.  Navenden. 

(  Q^)   In  the  Occupation,     [wiat  is  fufficient  mif-, 

recital.^ 

[  I.  1  F  a  man  grants  all  his  lands  called  D.  in  the  tenure,  occu- 
*  pation,  or  poflTeflion  of  J.  S.  and  y.  S.  has  parcel  in  D. 
in  leafej  and  parcel  noty  but  he  depajlurei  it  with  his  beafls^  all  fliall 
pafs  by  the  grant ;  for  if  he  has  the  occupation  or  pofleflion,  hy^ 
wrong  or  rights  it  is  fufficient.  P.  12  Ja.  B.  R.  agreed  between 
Dockwray  and  Bcfis,     Sec  this,  Co.  Litt.  4.  b.  ] 

[  2.  & 


^xmti.  $8 

r  2.  So  though  the  paral^  which  is  not  in  Itaft  to  7.  S.  hi  in^ 
r&/i^  (being  a  wood)  but  the  fence  is  caji  down  in  feveral  places^ 
by  which  the  heafts  ofjf,  ^.  are  went  to  efcape  ufually  and  feed  in  the 
wood,  this  is  a  fufficienc  occupation  to  make  it  to  pafs  \  for  the  taking 
rfthe  herbage  is  a  fufiicient  occupation.  P.  I2  Ja.  B.  R.  per 
Cur.  between  Dockray  and  Befis.  ] 

f  3.  If  a  man  leafe  to  B,  the  herbage  of  his  woody  and  after  grants 
ell  his  lands  in  the  tenure^  poflbHion,  or  occupation  of  B,  the  wood 
iball  pi^ls  by  this  grant ;  for  tii-.*  particular  poikfTion  and  occupation 
of  B.  is  fumcient  in  this  cafe.     Co.  Litt.  4.  b.  ] 

[  4.  A.  feifed  in  fee  of  two  h:ifes  in  Andover^  whereof  the  one  is  ^_      *-     ^ 
In  the  tenure  of  HitchcocLs^  ana  the  other  in  the  tenure  of  Bincent  ^  ^'     55* 
and  Notey  and  this^  which  is  in  *  the  tenure  of  Bincent  and  Note,         "^'  '^-^ 
is  the  corner  houfe^  but  is  contiguous^  adjoining  to  the  other  houfcj     ''^'  ^' 
and  after  A.  leafes  for  years  to  B.  the  htsule  in   tnc  tenure  of  s.  c.bj* 
Bincent  and  Note,  and  lelFce  covenants  to  rebuild  it,  and  after  name  of 
>/.  devifes  to  C,  in  fee  his  corner  houfe  in  Andover^  in  the  tenure  of  ^""^T^  ^* 
Bincent  and  Hitchcccky  upon  condition  to  be  new  builty  according  to  j',.  3*79, 
$he  covenant^  in  a  leafu  made  to  B.  and  ries.     This  is  a  good  de-  S.C. 
vifc  of  the  corner  houfe,  in  the  tenure  of  Bincent  and  Note  ;  for 
fhe  comer  houfe  is  a  fufficient  certainty  to  pafs  it  without  more  j  and 
therefore  though  the  other  addition  (in  the  tenure  of  Bincent  and 
Hitchcock)  be  faile,  as  to  Hitchcock)  yet  this  ihall   not  vitiate 
^e  devife,  and  the  claufe  (provided  that  it  be  rebuilt  according  to 
the  covenant  in  the  leafe  made  to  B.)  fhews  the  intent  of  tjie  de-  , 

vifor  to  pds  this  houfe,  and  the  other  houfe,  which  is  contiguous 
to  it,  ihall  not  pafs.  Trin,  13  Car.  B.  R.  between  Blake  and 
Gold.  Adjudged  per  Curiam  upon  a  fpecial  demurrer.  Intratur 
Hill.  II  Car.  Rot.  752.  ] 

I.  A.  was  poflefibd  of  a  term  in  Cruel  Grange ^  whereof  party  And.  17*. 
viz.  Hobsficld,  ca77ie  to  B.  in  pojpjjion^  for  part  of  the  tcrm^  and  to  [,*;[|T^-' 
C  in   reverfion  for  the  refulue  of  the  term;  a   rent- charge  was  That  A. 
granted  out    of  Cruel   Grange,   nuper  in  tenura  A.  (5*  modo  in  srantcd 
tenura  &  occupatione  C     This  did  not  charge  Hobsfield  but  it  P'^toftho 
charged  the  relt,  and  fo  there  was  no  repugnancy  \  per  Hobart  Ch.  bk  acre) 
J.  Hob.  171.  cites  it  as  Ognell's  cafe,  /o  c.  for  14 

years,  paft 
of  his  term  of  30  years,  anti  Hohhes(iel«)  to  B.  for  13  years  part  of  the  faid  term,  and  afterwards 
A.  grsnted  to  B-  .".rul  C,  and  another  all  his  inierell  m  ihc  faid  Grange,  during  the  whole  term  of 
30  yCiiTS  ;  and  after  the  revcrfioner  granted  a  rent  init  of  Cruel  Grange  licrctofcfp  in  the  teniiro 
of  A.  and  then  in  the  tenuie  of  C  and  liis  ajri'j^ns ;  it  waj!  held,  th:u  il.js  rent  ilmed  out  of  no 
inore  of  Cruel  Grange,  than  was  then  in  the  tenure  and  occui'ation  of  C.  and  his  affigns,  for 
tliofe  words  rcftrained  the  gcnfial  wori'«:  p.tccding.  Undcrhjll  v.Ognell,  ■  4  Le.  115.  ac- 
cordingly ;  tlwjugh  it  wai  objcdled  per  V\  almflcy  Serjc  .nt,  that  the  words  in  the  grant  of  the 
rent  {in  ttrnmra  fSf  occupMivu  C)  (hould  be  conjirueti  di^'y.irflix'f,  quafi  Jl-jf,  and  then  the  clofc  called 
Hobbertelu  was  in  tenura  of  C.  though  not  in  the  occup:^tic)n  of  him  ;  and  though  the  grant  was 
f€rc'tfiaulMm  d»  cmnibu-  left  is,  Csf . ,  au'dufcunque  vh,;/  CrutI  Grunge^  Sfc  nuptr  ,^c.  ^as  before)  yet  U 
did  oat  charge  Hobsfield.    Ognell.  v.  Underbill.  ■  4  Rep.  50.  S.  C.  accoidingjy. 

II.  PlaintiflT  demanded  40  acres ;  the  evidence  was,  that  Henrv  S.  P.  cited 
VrU.  by  letters  patents  gave  the  plaintiff  the  manor  of  New-Half,  *?JJ^ce!"** 
and  all  the  lands  in  the  tenure  and  occupation  of  J.  W.  and  before  Hill.  26  «c 
denufed  to  J.  S.  and  in  the  parijh  of  W.  and  in  truth  the  40  acres  ^7  Car.  a. 
ircre  in  the  pofleiSon  of  ♦  J.  W,  but  never  were  dcmifed  to  J.  S.  ^JJ;  *  .^ 

nor       *^'    ♦ 


88  <Srant0. 

cafe  of  the  nor  in  thc  parifli  of  W.  per  Cur.  the  40  acres  did  not  pafs ;  for 

nionoiKch-  *®  circumftances  of  the  deed  arc  not  true  as  to  the  demife  to 

chefierand  J-  S.  or  the  parifh,  but  both  were  falfe;  but  if  the  faid  lands  bad 

Clerk—-  had  a  Jpetial  tumu  in  the  letters  patents,  it  had  been  well  enough. 

i^'^HcF-'  ^^^  ^^  Anderfon,  if  upon  the  particular  it  had  appeared  that  die 

wood's  cafe,  demandant  had  paid  his  money  for  the  faid   40  acres,  perhaps 

Le.  they  had  pafled.    Hill.  29  £liz.  C.  B.     3  Le.  162.  Heidon  v. 

110.  ad-  Iberave. 

judged  good        " 

agaiuft  Che  Queen  in  a  grant  by  King  Edward  VI.  the  Queen  v.  Lewis  and  Green.*— 3  Le.  a^f. 

Trapp's  cafe.  Arg«  Bhdgm.  ioi|  10a.  cites  a  £.  ^  and  D.  292.  h.— — 

r  80  1  in.  A.  leafed  a  houfe  to  B.  who  lets  two  chambers  out  of  it,  and 
The  words  ^^"  furrenders  the  leafe,  and  then  takes  a  leafe  of  the  houfe  in  his 
of  the  new  Occupation  \  it  was  adjudged,  that  the  tv/o  chambers  did  not  pafs, 
grant  were,  but  only  fo  much  befides  as  was  in  his  occupation ;  for  there  was 
"  flSw  « Ir  ^  S^^  ^^^^^  °^  ^^  houfe,  though  the  two  chambers  were  not  de- 
Tsnem^t  mifed.  Cro.  C*  130.  in  the  cafe  of  Chamberlains  v.  Turner^ 
nvUhtbe  ap-  citcs  it  as  the  cafc  of  Hunt  v.  Singleton. 

fttrteruutcei  to 

ihijamt  belonging  or  in  any  w;jf  appertcunifi^^  by  the  faid  B»  menu  occupied,  avd  all  other  roomi  wtb  thg 
fame  now  occupied,  and  n'lnv  in  the  tenure  of  the  faid  B,  hetiveen  tU  mtlfuugt.  of  y.  S,  Eoflf  and  y,  £>, 
if^e^f  and  fa  much  in  length.  The  jury  found,  that  thc  two  chambers  were  not  in  the  tenure  of  B.  an<i 
that  the  lower  (lory  was  within  the  bounds  defciibed,  I)ut  not  thofe  two  rooms;  adjudged^  that 
the  two  rooms  did  not  pafs.    Cro.  E^  473.  Pafch.  38  £ltz.  C.  B.  Hunt  v.  Singleton. 

IV.  If  one  give  all  bif  lands  in  D,  in  the  tenure  of  A.  and  B. 
and  he  hath  lands  in  D.  but^  npt  in  their  tenures,  yet  all  the  lands 
pafs  ;  per  2  J.  Mich.  1 1  Jac.  C,  B.  Qodb.  2^6.  in  cafe  of  Clay  v« 
Barnett. 
'Tistobe  V.  Grant  of  78  acres  of  glebe  land,  with  all  profits,  &^.  and  of 

obferved,  all  tithes,  prxdial  and  perfonal,  and  of  the  tithes  of  78  acres  of 
ihc^words  ^^^^  \2inA^  all  which  were  in  the  tenure  of  7.  S.  &c.  Some  part 
fwbicbwere  Only  was  in  the  tenure  of  J.  S.  It  was  held  by  all  the  juftices, 
in  the  tenure  that  the  grant  was  good,  and  not  reftrained  by  the  firft  words,  and 
wtwt'nthev  ^^^  words  (which  were)  are  only  a  reft  rift  ion  when  the  daufe  is 
are  in  one  general,  and  is  all  but  one  and  the  fame  fentence,  and  not  ended,  pr 
and  the        reftrained  before  the  end  of  the  fentence,  as  in  the  cafes  of  2  E.  4. 

tcncc^may  ^9'  ^^'  ^*  *  39^*  *"  ^^  ^^  Wrothesly  V.  Adams,  and  395, 
be  con-  in  the  £.  of  Leicester's  cafe.  But  where  the  claufe  is  not  in 
ftrued  to  be  one  entire  fentence^  but  diftinft  and  disjoyned  from  the  other,  as  here, 
*  •  *fCf  there  cannot  be  any  reftricSion,  and  being  in  the  cafe  of  a  corn- 
words,  m.  nion  pcrfon  the  adcfition  of  a  fiilfe  t\\\nz{viz.  falfe  poj/ejjionj)  fhall 
aiimf^ich  never  hurt  the  grant.  Trin.  15  Car.  B.  R.  Cro.  C.  548.  Swift 
T'^  word  ^^^  chantor,  &c.  of  Litchfield  v.  Eyres,  &c.  leflees  of  Peyto. 

{all)  fo  disjoined  cannot  be  a  reHrlc^ion,  but  an  explanation^  and  fo  it  was  adjudged  a  good  grant, 
Xbiil-— Mar.  31..— —*  It  ftiould  be  PI.  C.  191. 

[  (Qi  2)  Mifprifion  of  Djites.] 

This  leafe  [5.  If  a  man  leafe  for  years  by  deed,  bearing  date  the  30^*  of 
wrfsadjudg-  Auguft^  and  after,  within  the  term,  the  leflee,  reciting  that  t^is 

bccaufe  it  ^^^^  '^^^^  ^*^^  ^^  ^'*  ^^y  ^^  Auguft,  makes  a  new  leafe  to  a 

wxfor  30  yi ranger  for  years j  to  commence  after  the  end  ofthefirfl  leafe  aod  i|i- 

y/orx,  then  denture  \  though  the  date  of  the  firft  leafe  bp  miftaken,  fo  that 

iicxiuiw  •        th<jrc 


there  is  not  any  fuch  leafe,  as  is  recited,  yet  this  fecond  leafe  is  mediatelr 
good,  and  (hall  commence  after  the  firft  leafe  ended,     D.  2  &  3  ^ftertbtde^ 
Ma.    116.   70.   adjudged.     Same  cafe  in   Benlowes.     M.  2  Ja.  '"^H,^^^'^' 
Rot.  648.    It  feems,  that  by  this  is  intended,  that  this  fhall  com-  tbefivjl  lejjU 
nunce  in  inttnft  after  the  expiration  of  the  firft  leafe,  but  it  feems,  /*^  ^'*^^ 
it  commences  in  computation  immediately,  ]  mJ  tS 

wfvrJs  were  not»  to  have  and  to  hold  ft)r  the  faid  years,  &c.  after  th«  faid  demife  to  the  firft 
lefie«  fuUy  ended,  Jec,  To  that  the  word/(i(/  was  omitted,  Bendl.  33.  pi,  71,  S.  C.  by  the  name  of 
Mount  r.   Hodgken.  And.  3.  pi.  5.  Mount's  cafe.  S.  C.  Trial,  (D.  f.)  pl«  6.  Eftatc, 

(Z.  a)  fd.  8. Sid.  461, 

[  6.  If  King  H.  8.  in  31  H,  8.  had  leafed  land  to  another  for 
21  ytarsj  and  after  had  granted  the  revet fton  to  a  hijkop^  and  the 
bijbop^  reciting  all  the  lands  contained  in  the  letters  patents  of  the 
king,^  and  the  land  itfelf  before  leafed  by  name,  and  reciting  the 
letters  patents  of  H.  8.  fays,  that  whereas  H.  8.  by  his  letters 
patents  dated  the  20  H.  8.  (when  the  letters  patents  were  dated 
31  H.  8.)  and  alfo  mifrecites  the  date  in  the  day  of  the  demife  of  *  ^  *' 
them,  and  grants  all  the  landsy  tenements,  paftures,  and  meadows 
l«  the  firjf  lejfee  for  certain  years^  poji  expirationem  hujufmodi  lite^ 
rarum  patentium  \  in  as  much  as  the  date  is  miftaken,  and  the 
commencement  is  referred  to  the  expiration  of  the  faid  letters  [  9^  J 
patents,  and  not  of  the  term^  it  feems,  that  the  leafe  (hall  commence 
prciendy,  and  fo  the  firft  leafe  (hall  be  furrendered  by  acceptance  of 
the  fecond  leafe,  Dubitatur.  H.  38  £liz.'  B.  R.  between  Halfwetl 
and  Aylcworth.  ] 

[  (Q.  3)  Mifrecital  of  die  EJIate  of  Grantor."] 

[  7,  B/iron  and  ftnUy  fsifed  of  a  reverfion  in  fee  in  right  of  the  Hob.  173. 
feme^  recite^  that  the  feme  had  title  of  dower  in  the  faid  land,  and  Hckard  v?' 
after  grant  all  their  eflate  in  the  fata  third  part  of  the  landj  and  Lord  Liflc 
after  covenant  to  pafs  further  ejlate  of  the  premiffes^  and  then  levy  a 
fine.     In    this  cafe,  though  the   recital  be  that  (he  has  title  of 
doTi^er,  where  (he  has  not  any,  yet  this  is  not  any  parcel  of  the 
grants  and  therefore  fhall  not  limit  the  grant j  but  a  third  pari  of  the 
reverfionj  whereof  (he  is  feifed,  Jball  pafs.     M.  17  Ja.  B,  adjudged 
between  the  Earl  of  Clanricicard.  ] 

8.  If  a  man  leafes  to  baron  and  feme  for  their  lives,  and  after  he  S.  C.  cited 
grants  the  reverfion  of  the  landy  which  the  feme  held  for  term  of  her  "r**""'  ** 
life,  to  a  ftranger,  the  grant  is  not  good ;  for  he  had  no  fuch  re-  \v^;,^  q'(5. 
verfion.     So  where  a  man  leafes  to  two  men  for  life,  and  after  and  cites 
grants  the  reverfion  of  one,  this  is  not  good;  per  Cur.  Br,  Grants,  Br,  Grant, 
pi.  137.  cites  13  E.  3.  and  Fitzh.  tit.  Grant,  63.  ^5' 

9.  A.  erants  to  B.  all  his  houfe,  and  two  yard  lands  in  C.  in  the 
p^ffefpon  y  2>.  two  acres  were  not  in  the  poffeffionof  D.  but  all  the 
reft  were.  Per  two  J.  againft  two,  the  acres  pafled ;  &  afterwards 
abfente  Popham,  judgment  was,  that  they  did  pafsi  Pafch«  31 
£liz.  C.  B.  Cro.  £.  299.  Bardet  v.  Wright. 


(0.4) 


(0^4.)  Who  fliall  take  by  Words  not  certain;  in 

refpedt  of  the  Conjideration. 

I.  T  F  a  deed  be  made  in  this  form,  viz.  Novertnt  univerfi  per 
^  frafentes  nos  de  communt  ajftnfu^  Wc.  dedljfe^  fffr.  JV*  AT.  A^- 
redibus  Juts  unum  toftum  quo  jacety  isfc.  habendum^  i^c.  reddend* 
nobis  l^  fueceffiribtts  nojirh  xiid.  et  pro  hac  corxejftone  prediSf.  W.  H. 
renunciavit  totam  comtjiuniam  cum  diverjts  averiis  nojlris^  l^c.  theie 
words  in  the  deed  {renunciavit  totam  communiam  Juam)  ihall  hav9 
relation  to  the  abbot  and  cqvent,  in  coniideration  of  the  premiflea 
in  the  deed;  tamen  quaere.     Perk.  S.  179.  cites  9  H.  6.  35. 

2.  If  a  man   by  his    obligation  acknowledges  himfelf  to    be 

indebted  to  the  obligee  in  20  quarters  of  corny  to  be  deliverei  unto 

the  obligee  at  fuch  a   place,   &c.   and  to  perform   the  fame,   the 

obligor  acknowledges  himfelf  to  be  bound  in  iocs,    and  doth  not 

Jay  to  whom  he  doth  acknowledge  himfelf  to  be  bound,   in  this 

cafe  it  (hall  be  taken,  that  he  is  bound  to  the  obligee,  in  confide- 
ration  of  the  premiiTes  of  the  obligation.    Perk.  S.  180. 

(R)  In  what   Cafes   a   Grant   fliall   be  void  for 

VncerUiinty  of  the  Thing. 

•0.91.  pi.  [  I.  T  F  a  man  feifed  of  a  manor  grants  to  another  all  his  trees 
iR  "s^r'  growing  upon  the  manor  which  may  be  conveniently  Jparedf 

Cto,  l  »6i.  ^^  **  ^^*^  ^^^  ^^  uncertainty ;  for  it  cannot  be  reduced  to  aAy 
—Or  for  certainty.  Trin.  15  Jac.  B.  between  Stukeley  and  Butler,  per 
jhmuchms      totam  curiam  *  i  Ma.  gi.  10  Da.  i.  Tan.  36.  ] 

tbty  un  ^  .  o       J 

rei'^Titiblvf  'vof'^y  it  is  Void,  a  And,  141.  cites  D.  91.— -Arg.  1  Roll  R.  356.  cites  S.  C. 
iiid  adds,  that  if  he  had  faid,  accoi\ling  to  the  opiftion,  or  by  appointment  of  J.  S.  it  had  oecn 
jood.  V  91.  pi.  II.  ace— "^BuC  if  a  man  c&vfnnrfts  or  grants  that  y.  S.  maf  take  fach  trees  39 
may  conveniently  be  fpared  without  prejudice,  ice.  it  was  held  by  Hobart,  that  this  being  but  & 
covenant  or  ^rant  txecutory^  J.  S.  may  take  trees  by  force  tUereot,  and  jaftify  by  fpecialty  avminm 
that  tbry  m.iy  he  fparfA^9XiA  put  himfeli  upon  the  jury.  But  in  the  cafe  of  a  bargain  and  Tale,  it  mult 
take  effe£l  and  change  the  property  prefcntly  and  at  once,  or  inchoative,  depending  upon 
fomewhat  that  fhall  reduce  it  to  its  full  eifedly  and  which  when  done  lliall  make  the  grant  gfiod 
ab  initio.  Hob.  174.  Stukclyv.  Butler. 

T 1 9  ^  J  1.  If  a  man  grants  to  me  comm^ny  and  does  not  Jay  in  what 
placey  the  grant  is  void,  per  Pailon,  which  none  denied.  Br. 
Grants,  pi.  5.  cites  9  H.  6. 

3.  If  lord  and  tenant  be  of  three  acres  of  land  by  fealty,    and 
12  d*    and  the  lord  grants  the  Jervtces  of  a  third  acre  unto  a 

Jlrangery  it  is  a  void  grant,  notwtthftandfing  that  it  be  by  £be» 
Perk.  S.  67.  cites  7  E.  4.  25. 
Br.  Patents,      4.  If  a  man  grants   corody,    or  eflovers   to   another,   without 
v^'*^»ot^  Jhewing  what  in  certain^  the  grant  is  void  for  the  uncertainty^ 
*'  per  Yelverton-     Br.  Grants,  pi.  52.  cites  9  £.  4.^  1 1. 

5*  A  man  cannot  give  a  deer  in  his  parky  but  the  gift  is  void  ; 
for  they  are  ferae  naturae  ^  nevertlKlefs  if  it  bt  a  deer  known^  as 

white 


V?lilte  deer,  or  black  deer,  where  there  is  no  other  but  this  one,  ot 
only  one  hart  among  them,  and  he  gives  this,  it  is  a  good  gift,  per 
iirian  Ch.  J.  qurere  if  there  be  a  diverfity,  it  feems  not;  for  he 
is  fera  natura^  not  with  (landing  he  is  known  by  his  colour  or  the 
like.     Br.  Done,  &c.  pi.  34.  cites  18  £.  4.  14. 

6.  If  an  abbot  makes  a  grant  by  fuch  words,  viz.  A.  D.  abbot  , 
of  fuch  a  place  grants  quandam  annuam  penfione7n  ad  J.  D.  ad 
ro'^atum  J.  de  Exon  illam  penfionem,  quam  idem  J,  de  Exon  habuit^ 
pro  tennino  vitae  fuae  in  fefto  natalis  Domini  U  pafch.  percipend. 
quyjfque  fihi  de  competent e  hcneficio  fuerit  provifurriy  &c.  thcfe  words, 
kz.  (quo  ufque  fibi)  Ihall  have  relation  unto  the  grantee*     Perk, 

S.  178. 

7.  h*  gift  to  A.  or  B.  is  void  for  the  uncertainty.     Godb.  93.  ^So  ot  m, 
ill  cafe  of  Leeds  v.  Crompton.  ^^^  °g^^ 

Grants,  pi.  172.  cites  ri  H.  7.  13,— 4  Lc.  58  cites  S.  C.^— »  And.  103.— —So  '0  f  tm  ofth^ 
eit.Jren  of  J.  S,  he  having  four.  2  And.  103.  cites  7  E.  4.  39.— —f  ^f*  Done,  &c.  pi.  31.  cites 
II  £.  4.2«  S.  P.  ■  Hui  a  gift  ermibus  fihis  "J.  S.  withovit  other  nnnfte  is  good.     Br.  Done^ 

Lz.  pi.  17.  C4ICS  37  H.  6,  30.  But  grant  to  two  et  bjercdit^us  is  void.  1  Rep.  85.3-— • 
I'cik.  S.  iSi.  / 

8.  If  a  man  levies  zfine  of  1$  acres  of  his  manor  of  D^  it  is  a  So  ^  fine©/ 
good  fine ;  and  yet  it  is  not  certain,  which  acres  pafs.    Pafch.  ^o  ac^n, 

7  Eliz.  Arg,  Mo.  82.  in  cafe  of  Bullock  v.  Burdet.  7ot<firLd 

IDO  acres,  is  good,  and  the  conufce  ftiall  chooie.    Mo.  loz.  inCahhrop's  cafe. 

9.  So  if  a  man  feifed  of  40  acres  makes  z  feoffment  of  20  acres  i^«f »  f^off- 
to  the  ufe  of  himfelf  and  his  heirs,  and  of  the  other  20  to  the  ufe  ^I'^l  ^[^^^ 
ofhisfonand  his  wife  in  tail  for  a  jointure,  this  is  good.     Arg.  orin:tem  is 
Mo.  82.  Pafch.  7.  Eliz,  in  cafe  of  Bullock  v.  Burdet.  void  for  the 

uncer- 
tainty. Arg.  Litt.  R.  217.  Mich.  4  Car.  cites  D.  281.  b.  Bullock's  cale. 

10.  So  covenant  to  Jiaiid  feifed  of  20  acres^  in  confideration  of 
marriage  to  be  had  with  his  daughter,  &c.  for  her  jointure,  is 
good,  notwithftandin^  the  ftatute  of  inrolltnents.  Arg.  to  which 
Walfli  J.  agreed.  Pafch.  7  Eliz.  Mo.  82. 

11.  But  if  A.  feifed  of  land  of  500/.  per  annum,  covenants  to 
GJfwre  lands  of  lOol.  per  annum  for  jointure,  and  makes  feoffment 
of  all  his  lands  to  the  ufe  of  the  indentures,  it  is  void  for  incertaintj. 
D.  280.  b.  17.  Marg.  cites  Kelway.  84.  b.  &c.  So  if  A.  covenant 
t:ftand  feijed  of  lOoL  per  annum  of  the  land  ut  fup. 

12.  A  man  feifed  of  100  acres  mvikes*  feoffment  of  fo  muchy  as  it  is  void 
/;  worth  10  1.  per  annum^  it  is  void  for  the  uncertainty  of  land,  ^J^^^'J/"  * 
and  the  value.     Mich.  4  Car.  Arg.  Litt.  R.  217.  cites  D.  281.  ftMj'cifj, 
Bullock's  cafe.— fBut  fays,  it  is  otherwifein  limitation  of  ufe s.  Agreed 
Ibii fi^nAiohydevife.     Ibid.  ^^"-^ 

'         J  307.  Anon, 

cites  it  fo  adjudg^ed  in  cafe  oF  Thomas  v.  Rice.— ^D.  280-  b,  Marg.— — *  3  Juftlccs  faid  no 
Borefliall  pafs^  than  the  place  iti'elf  where  the  liver/  was  raade,  and  if  alHgnmcnt  of  10/.  land 
be  made  at  a  time  after,  yet  it  will  not  amend  the  cafe ;  but  it  feems  by  Coke  and  Doderjdgc  J. 
that  if  the  aji^tmnt  bt  made  before  the  Every  it  iS  good  but  Otherwife  not.  Roll.  R.  187.  Pafch. 
•18  fic  B.  R.  Woodhoofe  v.  Fatter.  i^r  1 

TL  92  J 

13.  If  die  king  grants  the  moiety  of  a  yard  landy  in  a  great  jf  the 
Ufo/ly  widiout  certainty  of  the  part,  or   name,  or  how  bounded,  *^i"g  '^"« 
m  any  certain  defcription,  it  is  voidj  but  if  a  common  perfon  /°2).Tnd 

makes 


92  ^tantg. 

^r^'  makes  fuch  gftat,  it  is  good  enough,  and  the  grantee  may  mate 

the'h^d  in  ^^^  ele^io9tj  where,  &c.  and  by  fuch  choice  executed,  the  tiling 

D.  witfxmt  ihall  be  reduced  to  a  certainty,  and  if  fuch  grant  be  by  common 

rnnytUfcnh*  perfon  to  a    carporetionj  the  corporation  mall  not  make  their 

by ihereni  ^'^^^  h  ^^torniy^  but  after  they  were  determined  what  part  to 

9t  occupa-  ^e,  they  (hould  make  a  fpecial  warrant  of  attorney  reciting  the 

tion,  or  grant  to  them^  and  in  which  part  of  the  faid  waft  their  grant 

rifr^m  "is  *"°."'^  ^^^  *^^^^>  ^*»  ^^>  *^^*  °^  by  butyls,  &c.  according  to 
Toid,  an  J  which  dire£Hon  the  attorney  is  to  enter.  Trin.  27  Eliz.  Le.  30. 
in  the  cafe    Sir  Walter  Hungerford's  cafe. 

of  the  king 

Che  patentee  Ihall  not  have  his  eleAion  as  he  (hall  in  the  cafe  of  a  common  perfon.  But  in  the 
king*t  cafe  if  the  20  acres  are  defcnheti  eitbtriy  abuttah^w  hy  mam*  ctriain,  in  the  particular  it  is  good 
^emonftration,  which  ao  acres  (haU  pafs.    la  Rep.  86.  Stockdale's  cafe. 

14.  Grant  of  all  the  wooly  tubich /kail  grow  upon  thejhtep^  which 
bi  Jhall  buy  hereahery  is  not  eood  but  void.     Hob.  132. 

15.  A  copyhold  vf2S  granted /^  A.  and  bis  fin ;  if  he  has  but  one 
ion  it  is  good ;  but  if  he  has  feveral  finsy  and  does  not  demon- 

•ftrate  which  of  his  fons  fhall  have  it,  the  grant  is  void  for  the 
uncertainty.  Mich.  12  Jac.  Cro.  J.  374,  Winkmore's  cafe^— • 
cited  there  in  cafe  of  Cob.  v.  Betterfon. 

i6.  Fine  was  levied  to  ufes  contained  in  an  indenture,  in  which 
was  contained,  that  the  conufees  (hould  be  feifed  of  fi  much  land 
as  Jhould  be  worth  30I.  per  annum  to  the  ufe  of  the  wife,  whom 
be  intended  to  marry,  to  be  ajfigned  and  fit  out  in  feveral  by  y.  S. 
And  adjudged  that  in  as  much  as  no  affignment  ever  was  made, 
this  was  void  as  to  the  feme  \  but  otherwife  if  an  ajfignnunt^  or 
valuation  had  been  made.  D.  280.  Marg.  pi.  17.  cites  Pafch. 
3  Car.  C.  B.   Thomas  v.  Morgan.  -And  that  fhe  cannot 

enterj  and  be  tenant  in  common  with  the  others,  to  whofe  ufe 
the  refidue  of  the  land  was  limited ;  but  otherwife  it  had  been, 
if  they  had  made  valuation  of  the  land.    Ibid. 

17.  One  poiTefled  of  a  Jeafi  for  2000  years  grants  the  land  to  A. 
and  his  wife,  without  mentioning  any  term^  to  the  ufe  of  B.  for 
life,  and  the  heirs  of  his  body,  and  in  de&ult  of  iflue  to  the  ufe  of 
B.  for  1800  years,  the  iirft  limitation  is  void  for  uncertainty* 
Trin.  1712.  2  Vern.  684.  Kirfley  v.  Duck. 

(R.  2)  Who  (hall  take  by  the  Words. 

I.  I^ATHER  has  iflue  hazard  and  mulierhoA  nsLmeiyohn^ 
'^    and  he  gives  to  his  fon  called  John  ;  the  baftard  (hall  take ; 

but  if  to  his  fin  Jobn^  the  mulier  ihall  have  It.    Hill.  29  Eliz* 

Mo.  230.  in  Fanuaw's  cafe. 
•  Pn'ai^-  2.  In  an  ge£Hone  firmat)  upon  ifliie  joined,  the  cafe  in  a  fpecial 
a«.^hut'  at  verdift  was,  that  a  leaie  by  indenture  was  made  by  A.  to  B.  and  M. 
that  time  his  wifi  6f  *  primogenitor  habendum  to  themy  &  diutius  eorumo 
(of  the  viventt  fiiccejfiue  for  term  of  their  lives,  and  then  they  had  ifliie 
ind^M^had  *  d»"^^r*  ^le  queftion  was,  if  the  daughter  had  any  eftate ;  and 
miiTue,       three  juftices  held  that  ihe  had  ao  eitate,  becaufe  ihe  was  not 

in 


in  being  at  Ac  time  of  the'lcafc  made ;  arid  a  pfr/onj  that  is  noF  in  but  after 
ijfe^  canhet  fah  any  thinf  by  Iwery-^for  lirery  ought  *  to  carry  a  [^®^  ^J 
prefent  cftate^  where  the  cftatc  is  not  limited  by  way  of  remainder,  daughter. 
1 8  Ed.  3.  3*  17  fed.  3.29  and  30.  adjudged;  but  it  was  faid  at  Cro,  E. 
the  bar,  that  if  the  eftate  had  been  conveyed  by  way  of  ufr,  it  is  "Lai^^-''* 
otherwifc;    and  the  faid  juftices  held    clearly,    th^t  the   word  ton— ow. 
(fuccefEve)  would  not  alter  the  cafe;  and  judgment  was  given  152.  accor- 
for  the  plaintiff  accordingly.  Mich.  29  Eliz.  Ow.  40,  41.  Stephens  hy'name  of 
V.  Layton.  Stcphcas'g 

3.  A.  tenant  for  life,  remainder  to  B.  in  tail,  B.  had  iffue  cafe. 
C. — B.  afterwards  marries  M.  and  levies  a  fine  according  to  a 
covenant  on  his  b\dfecond  marriage^  by  which  M.  was  to  have  a 
fettlement  of  150/.  per  annum,  and  if  he  fhould  have  heirs 
male,  then  thofe  beirs  male  fhouid  have  another  150/.  per  annum 
out  of  the  lands  during  the  life  of  M.  and  after  her  deceafe,  the 
heirs  males  of  his  body  and  of  M,  flhould  have  300/.  per  annum ; 
though  the  limitation  of  150/.  per  annum  was  defedtive  in  law» 
becaufe  Francis,  who  was  fon  of  the  fecond  marriage,  was  not 
named  in  the  limitation  (that  being  to  the  heirs  male;  wheitas 

he  was  not  heir  male,  B.  having  C.  by  a  former  venter)  yet  the 
court  thought,  that  by  tlie  true  meaning  of  the  marriage  agreement 
the  plaintiff,  Francis,  is  a  perfon  well  defcribed  to  take  the  rent 
and  to  be  relieved,  and  the  rent  to  be  paid  to  the  pklntiff  during 
the  life  of  M.  N.  Ch.  R.  121.  1666^  Seymor  Boreman  and  Yate, 
cited  in  cafe  of  Darcy  v.  Darcy. 

4.  Money  is  given  in  truft  for  the  children  of  y.  S.  It  belongs 
only  to  the  children  which  he  had  when  the  money  was  given. 
2  Chan.  Rep.  69.  24  Car.  2.  Warren  v.  Johnfon.        ^ 

5.  By  a  marriage  fettlement  lands  were  limited  upon  truft  to  •A.  wai 
raife  2000  L  after  the  death  of  the  hulband  and  wife  for  younger  '"-^/^  . 
children^  and  if  more  than  one,  then  to  be  equally  divided  among  /^r  to  hi7  * 
them,  but  if  but  one,  then  to  fuch  younger  childy  and  after  the  f*},  6f r. 
2000/.  raifed,  then  the  lands  to  be  to  the  hufband  and  his  heirs;  fi^p  '^ 
they  had  iffue  a  fon  and  a  daughter}  thtfon  died  without  iffue  ^  foas   maindcri* 
the  daughter  hicami  both  heir  and  younger  child.^  but  no  inheritance  S.  his  6r^ 
difcended  on  ker  by  reafon  of  incumbrances  by  her  father.     It  was  ^^^.  "•  '•*' 
admitted  on  all  fides,  that  it  the  fon  had  died  and  left  children,  then  ^afntJ!^ 
the  daughter  ihould  have  been  accounted  a  younger  child;  becaufe  A,  ihfi 
the  inheijtance  had  then  zone  from  her ;  tb^it  upon  which  it  was  ^^^^ 
urged,  that  if  (he  had  title  when  younger  child>«and  when  the  ^^ 
Inheritance  would  have  gone  from  her,  why  (hould  (he  not  have  a  200^ 
title  when  flie  is  ♦  ohUJt  and  has  no  inheritance  ?   The  Court  as  to  Vf^^^ 
Ihis  point  feemed  to  incline  that  the  daughter  had  a  good  title,  m^^ 
and  if  ib,  that  the  2000/.  would  be  an  incumbrance  prior  to  the  fun«  o' 
other  incuihbraftces,  and fo  made  120  decree  but  direSed  the  parties  ^^^^l^fe^S'" 
to  go  to  law )   the  bill  being  by  the  daughter  and  her  hufbaiid  to  ]!^  a^.^ 
comp?l  the  defendant  to  perform  an  agreement  for  a  purchafe  made  hh  demk. 
by  him  of  the  eftate^  which  he  pretended  the  plaintiffs  had  no  ^*  ^'^^ 
light  in.    N.  Ch.  Rep.  186.  Mich.  169X.  Sands  v.  Fleetwood.      J217L1'' 

tfrx  9tdjn  and  om  tf  ^bm  tu^  borm  ahir  his  tUaib,  A.  by  will  charKCd  the  pramlfles  with  locc/. 
to  his  daoghcer  Mary ;  but  iFche  child  vnK>ra  ftiuuld  prove  t  daughCor,  then  the  zcoo/.  to  be 
diviJed  between  them  eettally ;  U  was  obje^cd  that  Che  eid^  Muid  aoc  Uaioi.  btc»\itfe  fh^  was 

You  XIV.      ^    '  '        I  tidcft, 


95  0tftllttf'» 

4.  A.  feiMBd  in  fee  makes  a  ltaf$  hahtnf  a  ft^  purific.  and  af-* 
terwards  reciting  th^  leafed  as  granted  a  fefto  annunc.  grants  the 
riverfiou  to  B.    This  was  httd  a  good  grant  of  the  reverfion* 
Hill.  12  Jac.  Hob.  128.  Withes  v.  Cfafon. 
Ibid.  T5».         5*  Mifrecital  of  the  commincement  of  a  former  Icafe,  *  hahin£ 
per  Bmwo,  ^^^^  ^^^  demife  expired,  'tis  good.     But  if  it  be  f  after  the  term 
Ivas^recd  recited  is  expired^  'tis  voidi  per  Archer  J.  Mich.  j8  Car.  2.  C.  B.  ' 
inCro.c.     Cart.  150. 

502.  Loyd 

y.  Gregory.^ — If  the  recital  makes  no  alteration  in  the  commencement,  or  end  of  the  term* 
that  is  not  zmattrial  mifrecital.  Cait  157.— *D.  iz6.— Bend.  jf.^-^'And.  3.  SaintJegers  cafe- 
»-f  8  Rep.  I  j4«  AUliam's  cafe. 

6.  Aftfiake  ef  a  fcrtvener  in  recidng  a  grant  of  mere  than  was 

f raffed  was   relieved.    Hill.  3  Geo.   2.   in   Cane.   Gibb.  xi8« 
[uobum  V.  fience. 


.  (R.  5)  Mifrecital  of  the  EJiate  in  the  Land. 

!•  iF  hujband  and  wife  held  cne  acre  of  land  jointly  of  y.  S.fir 
*  their  lives,  and  %  5.  grants  the  reverfton  of  die  acre  of 
land,  which  the  hujbana  alone  holds  of  htm  for  life,  and  he  doth 
not  hold  any  part  alone  of  him,  this  grant  b  void.  Perk.  S.  67. 
cites  31  E.  3.  Gr.  93. 

2.  The  miftake  of  a  name  in  a  conveyance,  (being  heir-male) 
,  ^  was  aided,  and  the  lands  decreed  to  pafs  according  to  the  intent 

of  the  party.     Toth.  228.  cites  Mich.   16  Jac.  Goodfellow  v. 
Morris. 

3«  If  a  man  take  upon  him  to  recite  a  term,  and  mifrecite  the 
lame,  znA  fells  the  fame  temiy  if  he  fell  the  inter ejl  in  the  fanu-,  *i\z 

food ;  per  Brown  J.  Mich.  18  Car.  2.  C.  B.  Cart.  151.  m  cafe  of 
*oot  v.  Berkley,  cites  4  Rep.  74.  in  Palmer's  cafe.  Cro.  £L 
584.  S.  C.  • 
r  06  1  4«  ^*  fettles  land  to  the  ufe  of  himfelf  for  life,  remainder  to  B. 
ana  the  heirs  male  of  his  body^  remainder  in  tail  to  C.  &c.  wittf 
power  of  revocation  as  to  B's  remainder  only ;  A.  reciting  the  fot* 
dement  to  be  to  B.  and  his  heirs  males,  omitting  (of  his  body) 
revokes,  and  limits  new  ufes  to  B.  and  his  heirs  males ;  but  the 
date  of  the  ftrft  deed  is  recited  right,  and  fo  are  the  parties  \  re- 
•  folved  that  this  is  a  good  revocation,  and  a  good  appointment  of  a 
new  efbite  tail,  by  his  dtre^ng  the  faid  eftate  in  the  (aid  deed 
named,  to  be  to  the  ufe  of  B.  and  his  heirs  males,  now  the  faid 
eftate  was  an  eftscte  tail.  Trin.  i  Jac.  2.  C.  B.  3  Lev.  213. 
Gilmore  v.  Harris. 


.  (R.  6)  Mifrecital  of  the  Date, 

I.  T  F  the  fheriff  fells  a  term  upon  ah  extent,  and  pujts  a  dati  to 
^  it^viz.  recites  a  date  and  ^mi/lakes  it,  the  l^eis  not  good  > 
for  there  is  no  fuch  leafe.    Ar^g.  Godb.  433%  cites  D.  liu 

....     2.  A. 


2»  A.  leifed  of  land  in  fee  made  a  feoffment  dated  the  lodi  of  For  the  at. 
September  to  B. — B.  by  another  deed,  reciting  that  A.  had  made  tomcy  wm 
him  ^fe9ffment  dated  the  nth  of  September,  gave  authority  to  C  [^/^y**^ 
to  receive  livery  for  him.     *Tis  no  good  feoffment,  per  Brown  J.  fecundum 
Mich.  18  Car.  2.  C.  B.  Cart.  151.  cites  Cro.  El.  603.  Marriot  formam 

V.  Smith.  chart*,  and 

bv  varying 
jfi  the  date,  there  is  no  fuch  deed,  and  fo  no  authority  to  receive  it.    Cro.  £.  603-  Mariot  r. 
Sfflith.  And  though  in  this  cafe,  Vrvery  -was  made  hy  tl^  feof'r  himfelf  to  the  dtornfy^  yet  'tis 

IMC  goo4  to  the  atcomey  any  more  than  'lis  good  to  the  feoffee  ;  for  there  was  no  inttnt  to  enfeoff 
Cbe  auomey,  hue  the  feeffbe,  and  fo  is  utterly  vwd^  Ibid.-  ■>  'The  <iifi«renc«  is  between  aa 
MMiht0-ity  and  a  nnveyance.    Arg,  Het.  15.  cites  Marriotts  cafe.  S.  C. 

3.  'T^vas  tnfifted  upon  the  Cafe  of  Smith  akd  Td^ciftT 
HilL  22  &  23  Car.  2.  in  Scacc.  where  before  Hale  Ch.  Baron, 
upon  a  fpecial  verdidt,  the  cafe  in  an  ejectment  was,  D.  B.  re* 
citing  an  order  of  chancery  dated  December  159  12  Car.  2.  and 
an  indenture  of  d^mife  23d  of  November  following  made  to  him 
by  the  mayor  and  burgeffes  of  Reading  of  a  manfion  houfe,  mea- 
dow, and  other  parcels  of  )and$>  particutarly  mentioaed  \n  th# 
EJiih  of  D.  he  grants  the  (aid  tnanfim  h^ufe^  wuadoWy  and  other 
fids  in  the  faid  demife  mentioned,  and  all  his  ejlati^  tirm  ^nd  in*^ 
terejty  in  and  by  the  faid  indenture  t9  him  granted^  whereas  in  truth, 
there  was  ao  fuch  leafe  to  him  by  the  mayor  and  bargfdT^,  and 
fb  no  term,  eftate,  or  intereft  granted  to  him ;  for  the  datt  was 
miflaken  ;  yet  intboaucb  that  he  had  a  term  for  years  in  the  pre«* 
miiles,  though  not  by  the  grant  recited,  and  he  grants  the  man<- 
iion  houfe  and  lands,  it  was  refolved,  that  the  ^ate  and  intsrefl  ih 
the  landsy  potted  hy  the  grant  of  the  houfe  and  lands  thert^ehes. 
Trii>.  6  W.  &  M.  B.  R«  Skin.  S43-  544*  Jennan  v.  Orchard. 

{ R .  7 )  Mifrecital  of  the  Thing  granted. 

•1.  TF  I  grant  and  confirm  to  }'^ou  2O  fi>illings  of  rent  for  life  out 
^ofmy  landy  which  rent  you  have  of  the  grant  of  my  father  i 
though  you  have  nothing  of  the  grant  of  my  father^  yet  this  is  a 
good  grant  now,  and  you  may  luve  affifc.  JJr.  <jrants,  pi.  73. 
cites  26  Aff.  38.  per  Skipwith. 

2.  If  a  man  be  patron  of  the  church  of  St.  Peter  and  Paul  in  D. 
and  grants  the  mxt  prefentation  of  the  church  of  *Jf.  Peter^  or  con- 
trary, if  it  be  of  the  church  of  St.  Peter  only,  and  he  grant  the 
advowibn  of  St.  Peter  ai^  Paul,  diis  is  not  good  in  the  one  cafe  ['  ny  1 
nor  the  other,  and  the  (ame  law  of  fuch  grants  of  chanre  by  par- 
ion,  patron  and  ordinary,  extra  talem  ecclefxx,  &c.  this  is  void ; 
iiir  all  IS  one  and  the  iame  name,  and  if  it  fail  in  the  name,  all  is 
yaii  Agreed.  Arg.  Br.  Grants,  pk  12.  cites  35  H.  6.  5. 
.  3.  If  a  man  giiants  all  his  land  in  D.  which  he  has  of  the  gift 
and  feoffment  of  J.  S.  there  nothing  Ihall  paifs,  but  that  which  he 
has  of  the  gift  of  J.  S.  But  if  be  grants  all  his  lands  in  Z>.  called 
•N.  wbith  was  J.  S.'s  there  his  land  called  N.  fliall  pafs,  though 
it  mover  wat  J^  S/s  by  reafon  of  the  fpecial  name  called  N.  con- 
trary of  general  woras,  as  in  the  firft  calcj  note  the  diverfity, 
Bn  Grants,  pk  92,  cites  2  E.  4.  27. 

1  3  4*  A. 


4«  A.  has  lands  in  D.  and  grants  his  mjfuagi  in  2).  and  all  the 
lands  thereto  belongings  where  in  fa£l  there  is  nofucb  nujjuage^  no 
land  (hall  pais.     Arg.  2  And«  165. 

5.  Mifrecital  of  the  rent  is  no  mifrecitat  of  the  kafe  \  fo  if  the 
recital  had  been  without  impeachment  of  wajl^  and  there  is  no  fuch 
claufe;  or  the  rent  referved,  recited  to  be  payable  at  two  daysy 
where  in  truth  'twas  payable  but  at  one ;  or  in  fuch  a  place,  where 
in  truth  'twas  at  anodier ;  or  that  the  former  leafe  was  under  fuch 
and  fuch  a  covenant,  and  there  is  no  fuch  covenant  in  it;  per 
Tirrel  J.  Mich.  18  Car.  2  C.  B.  Cart.  152.  in  cafe  of  Foot  v« 
Berkley. 

6.  Prafentia  corporis  tollit  errorem  nominis  i$  Veritas  nominis 
follit  errgrm  demonftrationis,  Bac,  Elem.  ^6. 

(R.  8)  Mifrecital  of  the  ^ntity. 

Ow.  153.     X.    A  Fine  was  levied  of  a  manor;  afterwards  in  a  comreyance 
S.  C.  -Tx  ^j^e  recital  was,  that  it  was  levied  of  a  manor^  and  dliverfo 

other  lands,  yet  adjudged  good ;  per  Anderfon.   Mich.  29  and  30 

£liz.  Ow.  41,  42.  Lewin  v.  Mooday. 
Arg.S.C.  2*  Ten  acres  of  landy  five  plus  five  minus^  ought  to  be  intended 
dtcd  Roll.  ^  ^  reafonable  quantity,  more  or  lefs,  by  a  quarter  of  an  acre  or 
yeit"i66.  two,  or  3  at  moft ;  but  if  it  is  3  acres  lete  than  10,  the  Idflfec  muft 
Anon,  s.—  he  content  with  it ;  but  can  never  be  parried  to  extend  'to  30. 
f  «'»^*       Owen  133.  Day  V.  Fin. 

m^^t  by  tbefe  words,  aurf  al/o  tbf  meadtfws  in  S,  and  T>,  eonfenttbig  ten  0cr$t^  whore  in  truth  they 
contain  to  acres.  .It  fecim  \ttSfifi  (h»U  have  the  i^rbore. .  Pafch.  x%  £liz«  SaTii.  114*  in  cafe  cHf 
Thctford  v.  Thctford. 

3.  If  A.  grants  to  B.  out  of  the  manor  10/.  per  annum,  and 
recites  but  5/.  the  recital  fhall  not  diminifh  the  grant;  fo'if  I  grant 
J  oil  and  fccite  20  L  this  (hall  not  enlarge  it.  Brpwnl.  yi^* 
Anon. 

(R.  9)  Where  Parcel  (ftbe  hand  is  omitted. 

Y*  A    ^^^^^  ^^  ^  manor  with  advowfon  appendant  mortgaged  the 

■"  •  fame,  omitting  the  advtnvfon.     Aifterwards  he  grants  the 

advowfor^  to  B.  in  truli  for  himfelf  foir  life,  remainder  to  £m- 

manuei  College,  &c.  for  ever.    A.  paid  off  the  mortgage,  and 

fold  thp  mai^or  to  B.  but  the  advowfon  was  not  mentioned  in  the 

deed  of  fale,  but  was  mentioned  in  the  fine.    Yet  decreed  that  the 

grant  to  die  college  was  good,  and  the  putting  advowfon  into  the 

hne  was  on  purpofe  to- convey  it  to   B.  during  the  life  of  A* 

I  Car.  Chan.  Rep.  18.  £mmanuell  CoIL  v.  Evans.^ 

r   oR    1       2*  A.  being  tenant  of  the  manor  of  D.  was  eo^Ioyed  by  B.  to 

\   7      ^  purchafe  the  fame  for  tum,  which  A.  agreed  to  do;  but  contrary 

to  the  (aid  agreement,  he  purchafed  £e  fame  in  his  own  name  \ 

A.  was  afterwards  perfuadcd  to  let  B«  into  the  purchafe^  which 


was  done  by  deed  mutually  executed  between  them ;  but  in  that 
deed  there  were  fevcral  omiflions  of  fnany  things  comprijed  in  the 
purchafe  deeds^  and  thereupon  B.  exhibited  his  bill  for  relief  zgzxnfi 
the  iaid  omiffions,  and  accordingly  it  was  decreed.  4  Car,  I  N. 
Ch-  R.  7.  Nelfon  v.  Nelfon. 

3.  In  eje£lment  evidence  was  given,  that  A.  fealed  an  indenture 
ofleafe  of  Black  Acre^.Green  Acre^  and  White  Acrey  and  by  letter  of 
att^mefj  reciting  that  whereas  he  had  made  an  indenture  purporting 
a  demife  of  Black  Acre  and  White  Acre^  (omitting  Green  Acre)  as 
by  the  fame  more  at  large  appears,  &c.  gave  power  to  deliver  it 
as  his  deed  upon  the  land,  and  alfo  by  word  of  mouth  commanded 
tbe  attorney  to  do  the  (ame  thing.  KoU  inclined,  that  the  letter  of 
attorney  was  infufficient  in  refpedl  of  the  omiffioni  but  Bacon 
contra  clearly;  becaufe  there  is  a  defcription  fufficient  to  (hew  it  t& 
be  the  £une  leafe.  All.  53.  Pafch.  24  Car.  B.  BL.  Bamfield  v. 
Brown. 

4.  An  omiffion  was  of  4  parcels  of  land  in  a  church  leafe^  by  the 
canlefsnefs  of  the  chapter  clerk  in  the  ingroffing  the  deeds,  and 
whicn  were  allowed  for  by  the  lefiee  in  the  contrail,  and  though 
the  fame,  by  the  like  miftake  of  the  clerk,  were  implicitly  granted 
to  another  lejfee  as  the  reddue  of  the  lands,  yet  'twas  decreed,  that 
the  omiilion  be  relieved,  and  the  plaintiff  enjoy  the  parcels. 
Mich.  26  Car.  2.  Fin.  R.  172.  Gardian  v.  Fox^  and  the  Dean 
and  Chapter  of  Windfor. 

5.  Omiffion  of  a  parcel  of  landj  by  the  carelefsnefs  of  the  s.  P.  ac- 
fcrivener,  in  a  voluntary  conveyance  not  fupplied  in  equity.   Hill,  cordinglyi 
1681.  Vem.  R.  33.  Lee  v.  Henly.  cafe'V^'"* 

being  proved  hy  many  circutnftances»  and  the  Acknowledgment  of  the  huiband,  that  he  intended 
and  thiu^bt  be  LtdjMLiltbe  umtutuhn  d  parcel^  and  had  fu  decla^edy  the  Lord  Chancellor  decreed  it 
Co  Che  pUintifTy  but  not  to  fupply  the  v.dne  according  to  the  covenant^  (which  was  a  point  in 
th.1t  cafe)  but  to  eftabltih  what  the  hufband  intended  to  fettle,  and  what  be  thought  he  b44 
Uuls^i  as  before.  Mich.  33  Car.  a.  z  Chan,  cafes  63.  Downes  v.  MoreCon. 

(R.  1  o)  Omiffion  of  Names  of  Pcrfons. 

I.  TF  y.  S.  grants  an  annuity  by  deed,  and  in  the  deed  is  the  s.  P.  Br. 
^  furnanuy  viz.  S.  hut  not  his  name  ofbaptifm  s  this  grant  is  not  Hftoppei, 
good.     Perk- 38.  cites  3  H.  6.  26.  pi.  98.  cites 

Per  Necdham.  So  if  i\y6  Junuimi  is  omitted.  ■  ^\^le^e  a  thing  is  granted  to  one  by  fuch  a 
name,  xt  that  he  cannot  be  intended  to  be  any  other  perfon,  it  is  good  without  a  cbriflicm  muM 
expreflcd.  Paich.  S  Jac  Bols.  %t.  in  the  cafe  of  Ewers  v.  Strickland.  ■  S.  P.  as  omnibus  filiit 
J.  S.  or  primogenito  &lio  J*  S*  or  uxori  de  J.  S.  &c.  Hill.  11  Jac.  11  Rep*  2x.  in  Dr* 
Ajrray's  cafe. 

2.  Two  obligors ;  one*s  name  was  omitted  in  the  hond^  but  both  Per  Cow* 
fgnifd  and  executed.     He^  whole  ilamQ  was    omitted,   knowing  per  C.  his 
f^ing  of  the  omiffion,  was  applied  to  to  give  frefli  fecurity,  which  f^^js'fuf, 
he  agreed  to ;  but  after,  upon  difcovery  orthe  omiffion,  refufed,  the  ficient  evi- 
odier  being  run  away  \  this  is  a  proper  matter  to  be  relieved  in  ^etice,  and 
equity.  3  Ch.  R.  99.  Crolby  v.  Middleton.  •  uV'^ft^ 

cient  accident  for  equity  tp  relieve  asainft.  Ibid.  101  ph.  Prep.  309.  Hill,  fjio,  S.  €.««.-« 
9dt  where  a  bUolc  was  left  for  th^  tbrifiiati  nam  in  the  hoad.  and  the  funume  was  ioferted,  and 

J  4  af«« 


-•99  .  tfsranw. 

i(Ur  obligfv  ruhferlbad  toUi  •hriftue'  tod  runum^  ii  wm  *dji«Kcd  ftiOfiMt.    CK.  J.  tit. 
Pobfoo  T.  Kc}«*i_ 

*  (R.  ii)  Omiffion  of  ffords  of  Gr^nt,  or  Limltar 
tion. 

4l*8.^e.  I.  S'T'WAS  doubted  if  chanceiy  might  help  2  purchafor  fert 
sTc  valwible   GonftdevatioR,  where  diere  waats    the   word 

(htirs)  in  the  deed  oT  purchaTe.  Mich.  30  Eliz.  C  B.  God^^ 
143.  in  Halten's  cafe. 
t  1.  The  words  jka&fiand  and  h  ftifed,  were  omitted  in  a  deed 
of  rctttcment,  yet  relieved.  1650.  Ctian.  Rep.  'i6a.  Thin  v. 
Thin. 
IS  adjodgfd  an  ineurable  ftmlt  in  all  the  caum  in  Weftminfler-,-  Thtj  went  imp 
eery,  l)UI  were  forced  to  bave  it  relieved  by  a£l  of  parliament.  Cart.  150.  and  1 69.— Budi 
u  relieved  in  chMKtry.    Micji.  jjQv-  v  1  Cti^n.  cafes  71.  Coinptgr  V-TtMA4- 

3.  ^.  feifcd  in  fee  by  indenture.   In  con^rat'zon  of  marriage 
fvith  M.  the  lefTor  of  the  plaintiff,  did  iovtm  ,  and  agrtt^ 


I 

L 


U  and-with  W\  R.  and  W.  5.  their  heirs,  &c.  sr  folloi 


% 


(that  is  to  fay)  aii  that  mtfuage,  &c.  to  the  if  A.  during 

bis  iifi,  and  after  I9  M.for  her  life^  Ejfc.    P  ?  judgment 

by  the  opinion  of  the  whole  Court,  and  their  btf  was,  be- 

Caijfe  the  intem  of  the  parties  loat  ti  make  a  ^refent  fettUtnenf,  and 
therefore  ihey  vfouMfupply  the  deed  with  tJiefe  words,  (it  beyoi 
(Jball  be)  and  then  the  covenant  will  run  tfiaj;  t!ie  covenantor 
covenants,  grants,  and  agrees  to  and  with  the  tniftecS,  &e.  all 
..  that  meflliagc,  &c.  to  be,  or  (hall  be,  to  the  ufe,  ice.  and  judg- 
ment ifis  given  accordingly.  Trin.  9  W,  3,  Lutw.  792.  Sleigb 
y.  Meduai. 

(R.  12)  Ominous  in  Deeds,  &c.  leaving  the  Mean- 
ing -imperfedt.  In  what  Cafes  flipplicd  or  ujp-. 
dgrftood. 

J.  "TpHE   chancery  gives  help  foi  pcrfe^U^  <\f  ^''^   **'^ 

■*■     meant,  and  upon  goad  cmjideratim  :  as  if  in  a  feoffment  of| 

l?nds  ^o;-'  mjOney,  the  word  (heirs)  be  omitted  in  the  deed,  Audley 

Chancel^  faidj  be  would    fupply  ic     Cary's    Rep.   23.   cites< 

2.  So  at  lawj  where  in  an  indenture  between  A.  of  die  one  part, 
A9d  B^  «n4  C^  of  thj6  4i^r  parl^  Jceo«ting  the  fitrrendcr  of  a  ftmivr 
erant  of  annuity,  the  'vof^  hol^  gri»tfd  tfj.  (fl  thefrid  B.  end  C 
f9]iff<HM4  ifPtpf^iit^a  withmP  fofing  mh«  h^  granted,  yet  itvrw 
hsli  iv'eU'i  for  bsing  miutf  between  A.  e£  t^  one  part,  wi  B» 
wi  Q.  of  mfi  «t^ mrti  if  muft  b^  viif^did  ibi  grawt.  ef  j, 
Jlill.  »  &  If.  W.  &  M.  fi,  a.  a  Vwt.  Jijl,  TrcOieway  v.  El- 

^  Uijtmi^tii  ja^VMiH  ff^fitMfy)ffdt.ilC9fTf.tbefvifiick 

: ■       J  '  W^ 


was  tma$a  to  pa^  it  flmll  not  be  kolpen  in  e^uitjr*     Toil.  153. 
cites  I59l«  Kent  v.  Kent. 

4.  A.  leafed  lands  to  B.  the  defendant,  intending  that  all  woods 
growing    thereupon    (hould  \>t    excepted,    laving  for   neceflary 
boots ;  but  by  mtftalce  the  clerk  inferted  (hereafter  excepted)  where      ^.^^^A'^j 
there  was  no  exception  after  mentioned  \  and  thereupon  the  defendant   /SlJ^^'^^^K 
cutting  down  woods,  an  injunction  was  granted.     Toth.  228. /^y^-^-'v^^^^^ 
citei  37  Elix.  Bleverhaffet  v.  FuUer.  *""*-'* ' '  •  ^/ **  ^<\ 

5.  Ftrhdawtnce  for  a  quat^er  (hall  be  uadeFftl^od  a  quarter  of  4 
year,  according  to  common  parlance*  Arg.  Hard.  5.  cites  Pafch« 
9  J^.  the  executors  of  Hangar's  cafe— —^  And  Cro.  E«  387. 
Patch.  37  £liz.  B.  R.  May  v.  Alvereo. 

(R.  13)  Miftake  of  the  Place  nvbere.  [  ^^^  } 

T.    A    Seifed  in  fee  of  5  tneffuaecs,  &c.  by  deed  indented  and  s,  a  died 
^*  inrolled  bargained  and  fold  all  his  tenements^  (f^c.  in  tie  by  Hobart, 
par^/h  rf  St.  A,  in  the  occupation  and  tenure  of  J,  N.    It  Was  found  foi^-'u'*^ 
by  fpecial  vcrdiS,  that  the  meflfuages  lay  in  another  parijh^  but  were  held  it* 
in  the  occupation  of  J.  N.     It  was  refolved  that  nothing  pafled^  pHiinl^cea* 
for  though  the  laft  certainty  was  true,  yet  bocade  the  firft  was  Jf*^ '  ^ 
falfc,  the  bargain  and  fale  was  utterly  void ;  but  otherwife  it  had  pircumAi»» 
been  if  there  had  been  true  certainty  in  the  firft  place.   3  Rep.  ^t*  ^  ^^ 
K  Trio.  26  E&.  in  tbc  Exchequer.  Dowtie's  cale.  dcfcriptiont 

/*  circum- 

fcnbe  ami  afcertain  the  grant*  And  it  is  a  good  rule,  incir^Q  eft  utfi  tota  fencentia  perfpeAa 
de  aliqua  parto  jodicare.  Hob.  171.  H.  xz  Jac.  in  the  cafe  of  Stukeley  v.  Bmler.<— — And 
thCTcforc  the  judgment  in  Doddisoton*s  cafe.  Co.  lib.  t.  32,  33.  is  fuU  in  the  point.  H.  %»> 
wa  fcikd  of  tht  hufpiul  of  Wc>ls»  wh/ereof  certain  lands  in  D.  out  of  the  circoic  ef  Welh^  which 
vere  iti  the  teoore  of  A.  were  pan^  and  be  granted  unto  B.  all  his  Und«  in  the  tenure  of  A. 
fituate  in  WelU,  to  the  faid  h()fpl:al  belonging.  And  it  was  adjudged,  tliat  though  the  firft  part  of 
the  defcripiion,  af  tt  was  fftaced  in  the  patent,  [in  the  teoure  of  A.]  were  true,  yet  the  latter 
p«rt  (being  falfe)  marred  all,  even  if  it  were  the  grant  of  a  common  peri<»n  ;  and  indeed,  in  one 
ftnrence  it  is  vain  to  imagine  one  part  before  another  ;  for  though  words  can  neither  be  fpokea 
DOT  written  at  «•€€.  ytc  the  mind  of  the  author  comprehends  them  at  once,  which  gives  vitaxn  tc 
modum  to  the  fenteoce.    Ibid. 

2.  Leafe  of  two  acres  in  D.  and  S.  If  the  land  lies  in  either  of 
ihem,  it  is  fuflkient,  and  it  is  not  necefiary  to  lie  in  both,  Clayton 
123.  Anon. 

3.  A  Icafe  was  of  47  acres  ofmeadnv  near  the  ditch^  whereof  15  The  psit^M 
ne  in  D.  and  20  in  E.  and  \  2  in  F.  where  in  truth  all  lie  In  F.  ^*;2' wli- 
Quxre^  whether  aU  the  47  acres  fliaU  pais  ?  HilL  6  &  7  Ed.  6.  loughby  * 
D.  80.  b.  pL  57.  Lord  Willoughby  v.  Forfter.  cave  a  good 

lum  of  mo- 
wmys  but  there  were  other  matters  in  difpnte.    Ibid. 

4.  A^  barg^ned  and  fold  a  houfe  in  the  parijh  of  St.  Botolph  la  this  cafe 
without  Bijbopfgate^,  in  the  tenure  of  J.  J.  by  the  name  of  his  houfe  Manwood 
in  the  pariifi  pf  St.  Botolph   Without   Jldgate^  in  the  tenure  of  J.^^^'  ^^ 
J.  S.     It  will  be  very  difficult  to  make  this-  good  \  becaufc  the  DyerTthat** 
thing  aliened  has  no  name,  but  the  name  of  the  parilh  which  is  mif-  the  hoofe 
tajten.     Trin.  1.2  Eliz.  D.  ^92.  pi.  ^^.  cited  as  Campiau's  caf^.     .  ^^'^  P*^' 

toooglv  nocwjtl  ftandingtb^  .uiitke  of  thcparifb;  fc^  that  lYmt  is  fu^cient  certainty  iQ  the 
^ieori^.    Ibid.  Marg.  ^8>  13  D.^. 

S-  The 


100  «tan|«f* 

•  5.  The  king  granted  the  commandry  of  S*  in  the  county  tf  R. 
\lno  part  is  in  K.  yet  it  (hall  pafs;  but  if  part  is  in  R.  and  part 
in  another  countvy  no  more  (hall  pafs  than  what  is  in  R.  Arg. 
Mich*  30  6c  31  Eliz.  Cro,  £.  114.  fays  it  was  fo  adjudged  in 
. «  ^  the  Exchequer. 

6,  A.  bargains  and  fells  his  manor  of  G»  in  tbi  county  tf  O. 
'    where  he  had  no  fuch  manor,  but  he  had  in  the  county  of  C 

'  It  will  not  pafs,  but  otherwife  if  Uvery  had  been  made.  Trin. 
48  Eliz.  B.  R.  D.  292.  b.  pi.  72.  Marg.  cites  3  Jac.  Sidpwith  v. 
Ellis. 

7.  If  I  purchafe  land  by  a  nanuy  and  allege  it  to  be  in  a  wrong 
parijb^  or  fhire,  it  is  good  notwithftandlng  me  miftake ;  per  Cur. 
Brownl.  42.  Mich.  10  Jac. 

5oif  A.  8.  A.   has  a  moiety  of  lands  in  Kent,  and  a  moiety  of  lands 

^^Id^^  in  EiTex,  and  he  grants  all  his  tnoietiis  in  Kent^  the  moiety  in  Eflex 

Pmu  jicr$  ihall  pafs  as  well  as  that  in  Kent;  for  there  is  a  certain  demon- 

tn  the  amnty  ftration  of  the  thing  *  to  be  granted,  and  in  a  grant  you  fhall  never 

Hr^^jkr  ^^^^'^  ^"^  certainty  upon  another,  and  the  plural  cannot  be  (adsfied 

un*FffeLl  with  the  fmgular;  per  Coke  Ch,  J.     2  Buls,  181.  Hill.  11  Jac. 

yet  this  in  cafe  of  Mirril  v.  N  ichols. 

is  good 

clearly  for  White  AcrealTo;  for  tMt  relirioii  of  words  is  Mways  tn  be  taken  according  to  the 

matter  to  which  they  are  applied ;  per  Haughtoo  Ju(t  a  BuU.  177.    Hill,  ix  Jac  in  cafe  of 

MerriU  v.  Nichols.     .    

(R.    14)      Good    in   rcfpeifl  of  the   Refervation  y 
Referving  Part  of  the  EJiate  granted. 

^9  where  I.  T  F  a  man  grant  an  jadvtnufon^  of  which  he  is  feifed  in  fa 
a  man  1  referving  the  advowfon  for  life^  this  is  void  :  for  he  cannot 

a/vow/m  to  referve  a  lefsejiate  than  be  had  before.     Br.*  Grants,  pL  6o.  cites 

another,         35  H.  6.  34. 

rffcrvlrg  the 

prffcntaiion  for  life,  this  is  a  void  refervatioD  i  quod  nota,  i^er  Prifot  &  nun  negatur.    Br.  Grants^ 

pi,  60.  cites  38  H.  6.  34. 

2  And.  64.  2.  A  man  cannot  grant  afi  eftate  to  another,  referving  any 
S.C^  particular  eftate  to  himfelf  and  his  wife.  HiU.  35  Eliz.  B.  R.  Mop 
Poph.^7.      688.  Callard  v.  Callard. 

Mo*  687.  S.C.'  fc'Cro.  E.  344.  S.  C— Though  a  deed  operates  by  way  of  ufe,  or  otherwife, 
yet  no  fMticulat  rftatt  can  be  referved  to  hiro  who  departs  with  the  eftate;  per  Twifden  J.  aiH^ 
not  denied  by  any ;  and  for  this  reafon  it  was  held  in  the  principal  cafe,  that  a  deed  made  oy  the 
mother  tolier  eldeft  fon  was  void,  becanfe  there  was  a  claufe  in  it,y^-#  thtfuid  Margaret  Former  ttjoy. 
itait  during  Iter  life.  Trin.  1 4  Car.  2.  B.  R.  Sid.  8ft.  Forfter  r.  Fori^er.  1  '  AUtm  held,  that  if 
the  cafe  of  Callard  and  Callard  had  been  by  de^d,  yet  no  ufe  would  have  arifen ;  becaufe 
it  was  rrfirvittg  am  efiau  to  me  Med  my  wif*f  which  could  not  be,  and  fo  all  the  operation  of  the  deed 
was  hindered  and  obilruded  by  iu    Trin.  14  Car.  a.  B.  R.  Sid*  Sa.'citet  38  H.  6. 38* 

(R.  15)    Grant  of  one  Tiing  by  Words  proper  for 
'  other  Things ;  what  Things  and  Intcreft  pafs. 

X.  T  F  a  man  leafes  land,  rendering  20 1.  per  annum,  and  grants 
^  the  reverfion^  and  the  tenant  attorns,   the   rent  pajfes\  per 
Finch,  and  not  denied.    Br.  Grants,  pi  16.  cites  41  E.  3.  16. 

a.  If 


^nmt0*  tot 

2.  If  a  mzn  grants  a  parfmagij  ox  leafes  it;,  by  this  word  the 
gkk  (land)  paifes  well,  and  yet  the  parfofiage  may  confift  only  in 
tithes  and  offerings ;  per  tot  eur.  Br.  Grants,  pi.   86.   cites  8 

H.7.  2. 

3.  If  lunJ  be  known  by  the  nanu  of  the  houfe^  in  fiich  cafe  the  JL^fulr  will 
reverfion  of  the  £une  land  may  pafs  by  the  name  cf  the  houfe^  Sec.  pafsbyihe 
Perk.  S.  116.  ^,yi/if 

they  have  been  tifoally  enjoyed  and  occupied  with  the  houfe*  (b  that  by  it  they  gain  a  reputacioa 
to  be  appintenaot ;  per  Haoshton  J.  Trin.  21  Jac  B.  R.  1  RoU.  R.  347.  in  cafe  of  LofCtis  v. 
Baker. 

4.  jfnd  MJix  acres  are  known  by  the  name  of  a  manor ^  then  the  •S.P. 
Tevcrfion  of  them  (hall  pafs  by  the  *  name  of  the  manor,  &c.    The  ^^^^^^^ 
fiime  law  is  e  converfo  in  thefe  two  laft  cafes  mutati^  mutandis,  &c.  verfion.  6  ' 
Perk.  S.  116.  Rep.  5^- 

Tr.  4  Jac. 
,  in  Ld.  Chandus's  cafe. 

5.  By  grant  of  all  manner  of  ejloversy  the  grantee  fliall  have  F  io2  T 
houfebete^  plowbotey  and  haybote^  (sfr.  Perk.  S.  1x6. 

o.  A  leafe  of  mejfuagium  fuum  in  Z).  cum  omnibus  terris  eidem   » 
mejfuaglo  pertinent'  pabend'  ftbi  reddendo  &r.  the  land  paiTeSf    D. 
X30.  bw  69.  Pafch.  2  &  3  Ph.  &  Ma.  in  cafe  of  Hill  v.  Graunge. 

7.  By  a  grant  of  centum  librat*  icrra^  or  folidat*  terrae,  &c 
lanicf  that  value  pafles.    Co.  Litt.  5.  b. 

8.  Mejfuagium  Jive  tenementumy  if  it  will  pais  a  garden  ?  See  Mo.  DyerCh.  J. 
24.  Dal.  29.  pi.  5.  The  juftices  divided.  ISlVa^en 

nor  land  did  not  p^fs  by  this  grants  for  by  this  word  (meifuasium)  notliing  paifes*  but  the  hotfi, 
«w/  tht  tircalt  of  the  hnujt ;  a  garden  is  a  thing  diftindl ;  for  in  a  praecipe  quod  reddat,  the  wric 
dial!  fay,  de  uno  mefluagio  k.  nno  gardino,  which  proves  them  to  be  feveral :  quod  alii  ja()iciarii 
concefleroiit;  and  by  this  word  (cenemenium)  as  it  is  put  here,  no  land  patlesy  becaofe  this  is 
only  the  i^me  of  the  houfe ;  for  the  deed  is  Jivt  ttnementum  :  but  if  it  was  &r  untmentum,  then  it 
would  be  ocherwife.-*— Brown  was  of  a  cotttrary  opinion ;  but  Wefton  faid,  that  it  paflfed  by 
the  name  of  the  meiru;ige,  with  avermint,  that  they  have  been  oetupiiti  togetbtr.  Mo.  14.  pi. 
S2.««i— yf  garden  may  be  laid  to  be  a  parcel  of  a  houfe,  and  by  fuch  words  may  pafs  in  a  convey* 
aucc.  aSaund.  40Z. 

9.  Advowibn  appendant  to  a  manor  fhall  not  pais  widiout  Bargain 
inrolmentof  the  bargain  andJaUj  yet  there  were  woros  that  might  *°.^  ^3^®. 
pais  it  by  grants  for  this  was  againjl  their  intent:  otherwife  if  a  roiment^ 
nun  makes  a  leafe  for  life,  or  years,  of  a  manor  and  grants  the  in-  notwith- 
bericance  of  the  advowfon  by  the  fame  deed ;  per  Coke  Ch.  J.  ^"^^"' 
Arg.  2  Brownl.  201,  cites  it  as  Andrew's  cafe,  alias  Lord  Crom-  ^nToT* 

weirs  caie.  the  teaant 

for  life, 
are  not  apt  words  to  make  a  grant  of  a  reverfion*    Godb.  7.  pi.  9.  per  Dyer  Ch.  J.  cites  it  to 
have  been  fo  adjudged  in  C.  B« 

10.  Advowfon  of  a  vicarage  pafled  by  the  name  of  all  heredi^  Hob.  304. 
Unaents  lying  tn  D»  where  the  vicarage  was  j  for  it  has  fome  efleace  ""Sj?*  ^* 
in  the  vUl  and  church  of  the  vicaridge,  in  as  much  as  the  view  in  v^Palmcn 
a  writ  of  right  of  advowfon  ihall  be  given  in  the  church,  &c«  tfaoi^h  -^Co.  * 
it  lies  not  in  livery,  nor  is  vifible  or  palpable;  per  Cur»  0.323.  ^^ 

b.  pL  30t  Pafcfe,  15  Eliz.  Anon,  todgZ^. 

lU  A. 


102  erahtit^ 

iro9dwMl         xt»  A.  feifcdof  a  manar^y  to  which  diverfe  woods  arc  bdonging. 

Same  o?"^  fcj  dccd  gnmt$  the  manor,  and  the  woods  to  it  belonging ;  but 

InJ,  if  Ae  ebtd  fXrcn  nH  inroHed^  nor  anjr  livery  made^  nor  ejlate  executed^ 

there  be  no  it  ws^s  faicj,  that  in  this  c^fe  the  wood  does  not  pafs,  and  the  wood, 

'^'htfJ^  when  it  fs- felled, -is  but  a  chattel^  which  was  not  belongrng  to  the 

tt^in>j4»  manor.    Pafch.  55  Elfz.  Saiffl.  63.  Whifkard  v.  Futtcr.— Cro.  E. 

wxf  y>B  416.  cites  it  as  the  cafe  of  Blunt  v.  Andrews. 
fttppUf4 


oiherwiie*    Faf<ph'  i»..?aCr  Q1IU  Qodb.  256.  Dqckwrty  v.  Beale.«*-— >ify /to/^o/' a  wainr  the 
woods  pais.  5  Rep.  xx.  b. 

:7|^..<$urr^nder  of  a  m^  containing  12  ^^r/j  gf  land\  it  was 
obte£led-that  the  12  acres  could  not  pafs  by  the  name  of  a  meiib^ 
buc  tbe  co^rt  gave  no  regard  to  ic»  but  gave  judgment  on  another 
point.    Cro.  £•  29.  Clamp  v.  Clamp. 

I  J.  If  a  common  perfon  grant  an  acre^  called  the  two  acresy  one 
acre  only  pafTes.  Mich.  40  &  41  £liz.  fit  R.  Cro.  £.  633. 
Per  Pophum  in  cafe  of  Brownlow  v.Farr. 

14-  Common  in  grojs  will  not  pafs  by  the  words  lands,  tenements, 
]>tft*  &  paftur.  yet  it  is  a  feeding  and  paflurage.  Hob.  304.  cites 
^O  Afll  9-        .    . 

fS*  -dppropriationy  or  the  advowfon  of  it,  will  not  pafs  by  the 
name  of  advowfon,  yet  advowfon  will  be  contained  under  the  name 
of  a  tenement.  Hob.  304.  in  cafe  cf  London  v.  Collegiate  Church 
of  Southwell. 

1 6.  There  is  a  difference  between  a  conveyance  enpaisy  and  by 
matter  of  record:  for  w.here  a  man  had  a  row  of  houfes  in  Egham, 

.  called  Egham  rents^  and  malpes  feoffment  of  all  his  rents  in  Egham^ 
the  houfis  pais.  Arg.  cites  Perk.  foL  116.  and  fays  it  was  fo  held 
in  C.  B.  2  Roll.  R.  69.  Hill.  16  Jac.  B.  R.  in  cafe  of  Trefwallen 
V.  Penhules. 

17.  Where  a  thing  of  one  nature  is  known  hy  the  name  of  a  thing 
of  another  ivaturey  it  will  pafs  by  the  name  of  the  other  thing  by 
whofe  name  it  is  known,  as  14  H.  8.  i.  by  name  of  tvood  pafiure 
ftiaftpafst.  Arg.*  Micb.  $»o  Jac.  3-  R.  2  Roll.  R.  266.  inca(»  of 
JBurtoa  V*  Brown  ^  Ward. 

18^  Portion  offUbes  will  not  pafs  tithes  belonging  Co  a  re£bory» 
A(g-  F.^<?)]u  165 X.  Sti.  270.  in  Qafe  of  Cren^r  v,  Burnett 


(S)  By  what  Words  [Grants]  may  be  made.     In 
whit  Gafes,  by  Words  proper  for  other  Things 

jt  fhall  enure  ^  as  a  Grant.     Feoffment 

' .  •.    - 

f  A  T  F  febflfeeftt  be-  made  of  *  manor  in  teafo  for  yeariy  stnd 
^  imsrj  mfide  wkhout  oujting  of  the  leffee^  by  which  it  become^ 
%■  wi/f  feoAnenti  yet  if  Itfjie  attorns  it  ibali  pa6  as  a  grant  of  the 
pkffcfon^  ^  H\4^  fi.iadbiicted.  ] 

[  2.  If  IfJ^if  for  years  boy  the  reverfionfi^  /jwfis  '^  te^erfim  ik 
fm^^sA  he  in  reverfion  in  fee  makes  feoffment  and  livery  to  lejfet  for 
ytarsy  admitting  that  this  is  void  as  a  feoffhient,  as  is  thtrj  held, 
ytl  ^is  (hall  Aot  enure  as  a  grant  of  the  reyeriipi^  and  attornment, 

becaule 


P^s] 


e-  :. 
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• 
becaafe  he  intenAed  to  pafs  it  by  way  of  feoflinenf.    M.  i(6  and  41 
£1.  B.  R.  per  Curiam  between  Knotsford  and  Edes.  ] 

[  3.  Mltjfu  for  life  bi^  the  rtmainder  for  life^  the  reverjion  in 
fee  to  the  leffee^  and  the  Uffee  makes  a  deed  of  feoffment  to  another^ 
with  a  Utter  of  attorney  in  it  to  make  livery,  and  after  no  livery 
is  madi^  yet  the  reverfion  in  fee  fhaU  pafs  by  grant  with  the  attorn-^  • 
wtentofhim  in  remainder*  Pafch.  13  Ja.  B.  R.  per  Curiam  between 
Sir  Thomas  Lucy  and  Sir  Francis  Englefield.  ]  ^ 

[  4.  \i  An  feifed  cftiuo  acres  leafes  one  for  years,  and  aftcf  makei 
charter  of  fecffment  of  both  to  B.  and  makes  livery  in  the  acre  in 
pojjeffion  in  the  name  of  both  ;  in  this  cafe,  only  this  acre  in  which 
the  livery  is  made  (hall  pafs ;  yet  if  the  leffee  attorns,  the  reverfion 
of  the  other  acre  (hall  pafs.     Co.  Litt.  49.  ] 

[5.  If  ^  parfon  appropriate  makes  a  deed  enfeoffment  of  the  par^  Savil  61. 
fonage and ^ter  no  livery  is  made,  by  v/hich  it  does  not  pafs  as  a  feofF-  S.  c  — - 
mem:  this  (hall  not  pafs  the   tithes  by  way  of  grant,  becaufe  all  ^^^^Jf*"*"' 

.         ».         r»  n  'iT^'         °A'  •         conttruc- 

\s  one  entire  thing.  Between  Bozoun  and  Futter^  per  Curiam  cites  ijon  s.c. 
Mich.  8  Ja.  B.  ] 

[6*  If  a  man  by  indenture  demifes  to  J.  S.  the  manor  of  D.  and  z  Browni. 
bargains  emd  fells  t4  him  all  the  woods  and  treeSy  ^c,  upon  the  (aid  '93*  *•  C* 
manor  to  be  felled  and  carried  at  his  will^  habendum  the  f aid  manor 
for  Bfi.  This  is  an  abfolute  fale  of  the  wood  and  trees;  for  the 
intent  sppeafs  by  the  words,  and  the  fcveral  diilinf^  claufes  in  the 
premifleSy  and  the  leaving  of  it  out  of  the  habendum*  Tr.  ro  Ja. 
B.  per  Cttriam  between  Rawles  and  Mafon.  ] 

[  7.  If  A.  feifed  of  land  leafes  it  for  years,  and  covenants  and  (m)  fu^y. 
grants  to  and  with  the  leffee^  his  executors  and  affigns^  that  it  fhall  pi- 1.  s.  C. 
be  lawful  for  him  to  take  and  to  carry  away  to  his  own  ufefuch  grain  """"^^^ 
asjhau  be  growing  upon  the  land  at  the  end  of  the  term ;  though  the 
word  covenant  be  joined  with  the  word  grant,  and  though  the 
words  are  not  by  way  of  gift  of  the  grain,  but  that  it  (hall  be 
lawful  to  him  to  take  to  his  own  ufe,  yet  it  (hall  be  a  grant,  and 
tnnsfer  the  property  of  the  gratn^  -which  (hall  grow  there  at  the 
end  of  the  term  \  for  the  intent  and  common  ufe  of  fuch  words 
amounts  to  as  much  as  the  claufe  without  impeachfnent   of  waft 
[aodi   transfers  a  property  in  the  trees.  Hobart's  Reports  179. 
adjudged  between  Grantham  and  Hawley.  ] 

8.  V<1  ovAs  of  refervtttion  or  perception  enure  many  times  by  wav  ["  |qx.  1 
of  grant.  Arg.  Godb.  449.  cites  xo  E.  3.  500.  xoAff.  40.0  *•  ^^ 
H.  4.  19.  Colinbrooke's  cafe. ^41  £•  3.  15.  13  £•  12.  Fea{b 

and  Fails  108. 

9.  If  a  deed  be  made  to  a  man  by  thefe  words,  dedi  conteffi  V 
anfirmavi^  the  grantee  may  ufe  it  to  his  moll  ben^t,  y\t.  by  way 
of  feoflFment,  or  by  way  of  grimt,  or  by  way  of  confirmation, 
as  will  be  moft  to  his  advanuge.    Br.  Grants,  pi.  zxy.  cites  24 

H.  4*  3^* 

la  Land  cannot  pa£^  by  deed  [made]'  of  er  houfe^  nce  as 
parcel ;  for  it  is  not  parcel  of  a  houfe.  Sutpft  of  an  acre  by  the 
name  cfcarvi.  is  good ;  and*  the  fitme  of  a  gift  of  a  cofve  hy  the 
name  of  manor,    Br.  Grants,  pi.  7.  cites  27  H.  6.  2. 

II.  Le(ror  made  a:  deed  or  feoffment  to  leflfee  for  years,  and  ^^^  ^ 
in  the  end  was  7t  (pecial:  kttrr  ffattorne/  taaake  livery  to  the  lelTee  of  a  naoor, 

for 


I04  tftmit0. 


re^eriion  for  yearsy  ttid  bis  heirs.  Lejfet  far  yean  has  eledion  to  take  die 
to  bis  right  (amc  by  way  of  confirmation  or  feoffntinty  and  the  law  fufpends  the 
Vr^leed*     g^^t  and  experts,  till  he  has  declared  his  pleafure ;  and  when  he 


pv€%  and  has  made  his  eUHion  to  take  it  by  livery,  it  (ball  be  a  feoffment 
grams  the  ab  initio,  and  by  the  delivery  of  the  deed,  in  the  mean  time,  nihil 
^^^^  operatur.  Trin.  25  Eliz.  C-  B,  Godb.  139,  Leonard  v.  Stephens. 

fioHf  and  includes  withii  the  dee<i  a  Utttr  of  artotny  f»  make  livery^  but  no  livtry  was  made.  The 
revwrfion  does  not  pafs;  for  his  intent  appeared,  that  fhould  pafsby  livery  andfeifin,  and  not 
hf  grant.  Trin.  xo  Jac.  C.  B.  a  Brbwnl.  aoi.  cited  per  Coke  Ch.  J.  as  H.  15  Eliz.  Ld.  Cnim« 
well's  cafe. 

12.  If  devifii  inters  into  tbi  term  devifed  to  him  without  the 
executors  ajfenty  by  which  he  is  a  wrongful  feifor  and  a  difleiibr^ 
and  after  he  grants  his  right  and  inter ejl  to  the  executor  \  though  the 
devifee  has  no  term  in  him,  but  only  a  right  to  the  term,  fufpended 
in  the  land,  and  to  be  revived  by  the  entry  of  the  executor,  yet  it 
was  adjudged  to  be  a  good  grant,  and  that  it  ihall  enure,  firft,  as 
the  agreement  of  the  executor  by  the-  acceptance  of  the  grant,  that 
the  devifee  had  the  term  in  him  as  a  legacy }  and  fecondly,  the 
deed  (hall  have  operation  by  way  of  grant  to  pafs  the  eftate  of 
the  devifee  to  the  executor,  and  fo  no  wrong.  Trin*  27  Kliz. 
Ow.  56.  Carter  v.  Low  alias  Lawes. 

13*  Surrendef  to  grantee  of  a  reverfion  (hall  firft  enure  as  attorn- 
ment, and  after  as  furrender,  cited  to  have  been  fo  adjudged* 
Trin,  27  Eliz.  Ow.  56.  Carter  v.  Low  al.  Lawes. 

14.  In  a  leafc  was  a  covenant  to  take  firebbot,  &c.  by  the  leilec  \ 

but  it  had  not  the  word  grant  added  to  it;  it  was  objected, 

therefore  that  this  was  not  fufEcient  to  juftify  the  leflee's  taking  it) 

but  that  he  may  have  aflion  if  he  was  denied  it.     But  the  court 

feemcd  to  incline  that  it  was  well  enoueh,  being  hy  the  fame  deed 

of  leafc,  if  it  had  been  well  pleaded.     Mich.  6  Jac.  fi.R.  Cro.  J. 

291.  Purfrey  v.  Gryme. 

•A  grant         jj.  The  BiQiop  of  Winchefter  granted  to  a  mayor,  &c.  that 

mount  to     ^^y  ^^i^^  ^"'^^  '"  ^^'  Vacant  places  of  the  fame  city,  and  inhabit 

^Bcence.       there,  and  the  dean  and  chapter  confirmed  the  grant  -,  per  Hutton 

Arg.  Hard.  J.     The  foil  is  ftill  the  Blihop's,  arid  confequently  fo  are  the 

5't"ne*$^*    houfes,  quia  quicquid  plantatur  folo,   cedit  folo ;  and  the   grant 

V.  Claok',    enures  but  as  a  covenant  or  *  licence j  and  not  otherwiie.     Het.  57, 

cites  %        Mayor  and  Commonalty  of  Winchefter's  cafe. 

Rep.  Buck- 

le^'s  cafe.— and  11  Rep.  48. 

z6. 'A  conveyance  (hall  not  enure  to  a  contrary  end,  than  it 
was  dejigned  for.  Arg.  Hard.  48.  cites  6  Rep.  Sir  M.  Finch's 
cafe,  and  Co.  Litt.  301,  302.    But  held,  that  a  leafe,  though  not, 

?ood,  amounted   to  a  good  appointment.      Hard«  49.   Jones  v. 
;ierk. 

17.  If  it  does  not  appear  by  the  fabrick  of  a  deed;  that  lands 
are  to  pafs  thereby  by  way  of  feoffment^  yet  the  lands  may  pafs  by 
way  of  ufcy  if  there  be  a  fufficient  confideradon  expreifed  in  the 
deed  to  raife  an  ufe;.  Sic  di£lum  fuit.  Paich.  1655.  B.  R.  StL 
445.  Anon. 

18.  A.  articles  that  a  man  in  confidcration  of  20  x.  and  bd. 
per  Ann.  rent  Jball  have  a  way  for  himfelf|  his  beirs^  &c.  over 

"  -    2  •         '    '  fuch 


[.'05] 
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Cich  a  dole.  This  is  a  good  graut  of  the  way,  'and  tut  « 
csvenant  for  enjoyment.  Holms  v.  Seller,  3  Le/.  305.  Trin. 
3W.&M.  C.B. 

■ 

(S.  2)     Enure  as  a  Releafe  in  what  Cafes. 

I,  T  F  there  be  hrd  and  tenant  of  three  acres  of  land,  one  white 
*-  acre  and  two  other  acreSy  and  the  lord  grants  unto  the  tenant 
by  deed,  that  he  will  not  dijlrain  in  white  acre  for  his  fent  and 
fervices,  this  grant  (hall  not  enure  to  fuch  intent  as  to  determine 
the  feigniory  in  any  part,  but  Ihall  enure  by  way  of  covenant^  fo 
that  if  the  lord  dtftrain  in  white  acre  for  his  fervices,  the  tenant 
(hall  have  an  .a6Hon  of  covenant.     Perk.  S.  69. 

2.  Soy  if  a  man  holds  an  acre  of  land  of  J*  S.  by  fealty  and  ^fuii/y.s. 
(nitj  as  of  his  manor  of  Dale^  and  J.  S.is  alfo  feifed  of  another  j^f^^^fj™' 
manor  called  T.  and  7.  S.  grants  unto  the  tenant,  that  he  jhall  do  gran.^ed  nato 
blsfuit  at  bis  manor  of  71  this  grant  (hall  not  d^ermine  the  fuit  at  nis  tenant 
Lhe  manor  of  Dale.    Perk.  S.  70.  cites  2  E.  2.  Aftion  for  Lefta.       »^^^  ^^^ 

'  ,    give  unto 

him  iii.  ytaifyfor  hisfitit}  this  grant  (hall  not  determine  nor  alter  the  tenure.    Perk.S.  70^ 

3.  In  a  replevin  die  cafe  was  thus;  B.  held  50  acres  of  A  as  of 
his  manor  of  S warden  by  fealty^  and  ^s.  y  d,  rent^  ice.  And  C.  held 
47  acres  of  A.  &c.  by  fealty  and  3x.  41/.  rent;  A.  by  indenture 
between  him  and  die  fiud  B.  and  C.  reciting  the  (kid  feveral  tenures^ 
fives^  grants  and  confirms  the  f aid  rents^  fervices  and  feigniories  to 
B.  and  C.  and  their  heirsy  to  the  ufe  of  them  and  their  heirs,  &c. 
And  in  that  ca(e  it  was  refolved,  that  it  is  an  extinguijhm^nt  of  a 
nuiety  of  every  of  their  tenure s*  And  for  the  other  moiety  they  hold 
ftie  of  another  J  and  the  avowant  had  judgment  accordingly,  for  there 
was  acrols  tenure  between  them  for  the  one  moiety,  and  that  (hall 
not  move  as  a  releafe,  reddendo  fmgula  fmgulis,  &c.  Dyer  319. 
See  &  note  1 1  H.  7.  I2.  a.  30  H.  6. 2. 49  £.  3. 40.  In  the  principal 
caie  there  is  not  an  equal  benefit  to  every  of  them ;  for  it  was  faid,  that 
if  the  acres  and  rests  had  been  equal,  that  then  it;  (hould  have 
been  exdnffui(hed  in  all.    Noy.  113.  Gold  well  v.  Navenden. 

4.  And  Cook  put  this  report  cafe.  A,  leffeefor  life^  the  remainder 
to  B.  for  life.  The  XeKoi  gives^  grants  ana  confirms  to  them  and 
their  heirs.  A,  (ball  have  all  the  poiTefSon  during  his  life,  and 
afterwards  B.  (hall  have  tU  the  pofTeffion  during  his  life,  and  one 
moiety  then  executed,  and  after  the  death  of  B.  the  other  moiety 
to  A.  in  fee.    Noy.  113.  Goldwell  v.  Navendcn* 

(S.  3)     Enure*     Where  a  Covenant  fliall  cnare  as 

a  Grant. 

I.    A    By  articles  agreed  with  B.  his  heirs  and  afligns,  that  it 

^^*  pould  hi  lawful  for  him^  his  heirSyf^c.  at  all  times  to  have 

^  ufe  a  way  by  an4  through  a  cIo(e  of  A«  in  confideration 

whereof 


)65t  ^tmn* 

^riMffetf  B.  ^AreniMed  to  pay  20^.  down,  and  €J,  z  y«ar  to  A* 
hiK  heir*  and  affiint,  and  to  repair  the  gate  between  the  dofes. 
Adjudged  per  PoUexfen  and  Rokeiby  only  in  court,  that  this  was 
a  good  grant  of  the  way,  and  not  a  covenant  only  for  the  enjoyment* 
Trin.  3  W.^&  M.  C.  B.  3  Lev.  305.  Holmes  v.  Seller.      '   . 

[  106  ]  (S.  4)     Pafs.     Where  one  Thing  fhall  pkfs  by  the 

Name  of  another,  as  Perqui/iie. 

X,  •^kESPASS/ir  taking  of  hawks^  the  defendant  pUadti 
■*  mi  guilty^  and  was  found  guilty'^  but  the  plaintiff  before  the 
trelhafs  fold  all  the  trees  in  the  wood  to  N,  by  indenture^  with  free 
egrels  and  regrefs,  &c.  and  by  the  indenture  it  luas  agreed  that  NL 
'  fitouldnot  cut  the  tfees  before  Michaelmas.^  within  which  ttnu  the 
defendant  took  the  hawks^  and  entered  by  the  commbn  way,  to  the 
damage,  &c.  and  the  court  took  advice  quere  legem.  It  feems 
to  me  that  the  vendee  has  no  property  in  the  trees  till  they  are  cut^ 
and  then  he  H^l  have  them  as  chatties,  but  they  are  parcel  of  die 
franktenement  as  lori^  as  diey  grow,  and  then  the  vendor  (hall  have 
aAion  of  trefpafs.     Br.  Trcfpafe,  pi.  247.  cites  27  Aff.  29.^ 

2«  jtf  a  man  feifed  of  a  manor^  unto  which  an  advowfon  is 
etppendant  in  fee,  leafes  the  fame  mainor  unto  a  ftrangeryoryr^rj, 
or  for  th^  life  of  another  man,  and  the  church  becomes  void  during 
the  term,  and  the  years  expire,  or  he  for  whofe  life  it  was,  dies  befrre 
tiefix  months  pafsy  and  before  the  leflee  hath  ^refented i  yet  the 
leflee  fhall  have  the  prefentment,  becaufe  he  is  to  have  the 
fiune  as  a  perqutfite,  by  reafon  of  the  manor.  Perk.  S.  97.  cites 
4H«7.  II. 

J-  ^  -^  (T)  What  fhall  pafs  by  Grant  of  all  Lands  and 
Fo.  57.  Tenements,  [or  by  either  of  tbofe  Words ^  or  by 
^•*^**^      other  Words.\ 

Common  f  I.  t>  Y  thofe  words  a  common  in  grofs  (hall  not  pafs.  20  AC 
fliaii  pafs  D  Q  Curia-     Contra  11  H.  6.  22.  b.  1 

by  tbe  ^  ■• 

woitlSy  all  laAdt  and  teAem^iu.    Br.  GratnUy  pi.  87.  cites  i  c  H.  6.  ia. 

In  an  affile  £4,  By  grant  of  all  his  lands  and  tenements  ^  pafciiis  a  com- 
ofJSSS^''  Dw^  (hall  not  pafs.     20  Aff.  9  Curia] 

for  fix  oxeiiy  the  plaintifF  (hewed  for  title  that  the  defendant  had  granted  tammnef  paflwf  H  If. 
N,f9r  fix  oxm  in  A  in  fee,  and  that  W.  ff.  granted  to  him  the  plaintiff  «mrM  tenemmta  pofi-wt  f^ 
fa/btnufiuis  in-tbt  famt  villf  and  becaufe  it  was  not  exf^rjfcti  in  the  affignmentf  therefore  the  juftices 
lotended  that  it  cdiild  not  pafs  by  the  words  [tenemenu  pafcua  et  pafturas]  quaet-e  inde ;  for  the 
plaintiff  wat  noofuited,  by  reafon  of  the  opinion,  fcc.    Br.  Gnftitj,  pi.  70.  cites  10.  A(r«  9. 

By  isrant  of  aU  his  lands  and  ten^ents  in  I>.  ewnmm  (hall  pafs ;  for  tile  Writ  of  dowef  (kail  be 
dottem  de  Ubero  tenemento  in  N.  and  (he  (hall  make  het  demand  of  consroony  therefore  e^mmm 
is  a  tentment ;  per  Newton  and  Candilh.    Br.  Grants*  pL  143.  cites  xi  H.  6. 12.  S»  P.  Br* 

Gnmts^  pL  $7.  cites  9  H.  7. 25^—*  So  it  b  in  the  ori^in^,  and  feems  mifprinted, 

C  3*  ^y  ^^^  words  a  re^erJioA  (ball  •pafs.  1 1  H.  6.  21.  b.  J 
Uoi  36.  pl«       C  4*  By   grant   cf   3.   tenement  a  reverfson  fhall  pafs.  37  H. 

tS.  By 


[  5.  Bj  filch  Mvords'  a  tt;/?^  ihall  not  pafi,  unlefi  it  be  appendant  * 
to  any  0/  the  lands.     11  H.  6.  22.  b.  ] 

[6.  If  a  man  grants  to  another  all  his  lands  and  tenements  %  And. 2.49 
in  D.  a  renUcbarge  which  he  has  there  (hall  pais*  Trin.  38  Br.Gfants 
EL  B.  R.  faid  per  Popham  to  be  fo  adjudged.  ]  dies' h'e. 

[7.  If  a  man  grants  to  another  all  his  lands  in  D.  houfis  will  2  And. 
^s;    becaufe  the  houfe  is  built  upon  the  land,  and  ceait  folo.   123*  s.c. 
Trin.  38  EL  B.  R.  agreed  between  Ewer  and  Haydon.  ]  ^c.^4^' 

[8.  If  a  man  isfeifed  of  a  houfe  in  L.  tn  the  county  of  Oxford^  and  Cro.  E. 
ef  certain  boufes  and  land  in  the  county  of.  Hertford^  andleafes  the  476.  s.  C, 
houfes  in  Hertford,  rendering  rent,  and  after  makes  his  will  in  "^^.^fcon- 
this  manner,  /  dev'tfe  all  that  my  houfe  in  L.  in  Oxford  to  y,  E  and  rra.  1  And. 
bis  *  beirsj  and  aljo  all  thofe  my  landsj  paftures  and  meadows  in  W.  i^?  fnd 
in  Hertford  to  him  and  his  heirs  for  ever\  by  tfaisdevife  the  rever-  rpf,^^^'^ 
fion  of  the  houfes  in  Hertford  ihall  pafs  by  the  word  [lands]  though  between  a 
be  has  made   mention   of  a  houfe  before  in  another  county,   and  grant  and 
makes  particular  difference  between  land,  pafturc  and  meadow.  sJ^*%\ 
Trin.  38  EL   B.  R.  47.  between  Ewer  and  Haydon,  adjudged.  ^'^  s. 
See  before  contra.  J  C— if 

he  had  de- 
yifed  tdl  his  lands  and  bad  net  Jpoht  tf  hh  beufc,  the  boufe  bad  pafiied.    Godb*  352.  S.  C. 

♦[107] 

[9.  If  an  abbot  be  patron^  and  parfony  and  diere  is  a  vicar  By  grant  o£ 
endowed^  and  he  grants  all  manors  fees  and  advotvfons ;  the  advow"  ^^^^  ***^ 
fon  of  the  parfonages  does  not  pafs  by  it  j  but  it  remains  in  the  abbot  ^d^L^ 
'  as  patron  and  parfon.     44  AflT.  37  adjudged.  ]  ihall  pais, 

&c.  Perk. 
S.  116— .»—S^.  .Br.  Orantsi  pi.  87.  cites  9  H.  7.  a^. 

[  lo.  But  the  advowfon  of  the  vicaridge  (hall  pafs  to  the  grantee 
by  the  faid  words.     44  AfT.  37.  a(Kudged.  1 

[11.  And  the  tithes  of  the  parfinage  (hall  pafs  by  the  faid  granL 
44  Air.   37.  adjudged.  ] 

[  12.  A  common  in  grofs  ihall  not  pa&  by  grant  of  eU  hit  paftwres.' 
a6  Aff.  9.] 

[  13.  If  a  man  Uafes  a  manof  for  term  of  3  crops  vintb  aiUihe  PerHaaglu 
demefnes  and  profits  whatfoever^  this  is  a  leafi:  fbr  j^us  of  the  ^^^  J*  RoU. 
manor.  33  E.  3.  Acconlf^^  130.  ]  ^  ^        „      %  ^^'^^^ 

Aocooot  X30.  and  3  Bills.  X03.  Uaughcon  J*  cites  33  £.  |. 

14.  If  a  man  has  a  reverfion  in  fee  in  los.*  rint^  iff^V  ^^  jT-^'^- •"* 
land  in  D»  and  has  alfo  the  reverfion  in  fee  of  an  acre  of  land  tn  ^l^^^^n^. 
thofeam  toum^  arid  he  grants  aU  bis  land  and  tenements  in  Z>.  unto  Grants,  pL 
a  ftranger,  by  this  gnuit  the  reverfions  ihall  pa^    Perk.  S.  114.  ^^J*^: . 
ekes 3+  H.  6.  6.  16 £.  3.  gr.  55.  38E.  3-  36^  ;;S^'/24 

tm  mmity  in  tit/anm  town,  tC  fliaU  not  pafs  by  fticfa  grant,  lec    PerJc  S.  X4t« 

15.  If  a  man  ba^  land  in  Uafe  for^  yearsy  and  is  feifed  of  other ' 
lands  infee^  and  makes  a  feoffment  of  them  bothy  and  livery  only  in    ' 
tbefeeJmpU  land^  the  lands  Tor  years  ihall  not  pafS|    Br,  Grantsa 
pi*  87.  cites  9  H.  7.  M. 
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•  S.P.  per  16.  Ia  Br.  Abr.  Tit  Giants,  pi.  155.  'ds  faid,  that  If  a  man 
Brook.  Br.  grant  omnia  terras  &  tenemcnta  fua  in  D-  a  Uafefor  years  ihaU  ♦ 

SyrcSs'o*  **^  P^»  ^'^  ^"  Bracebridge  AND  Cook's  cafc  in  die  Com. 
it.  7. 15.  424*  that  cafe  in  Bh  is  dented ;  and  'tis  there  refolved  that  a  grant 
For  thofe  of  all  his  lands  and  tenement  (hall  make  the  intereft  for  years  to 
J:°mentdl«^-    Skjn.S39,540-Trin.Vw.&M.  / 

freehold  at  the  leaft— — Br.  N.  C.  pi.  301.  S.  P.I  ■  But  if  he  grants  omtte:  Jtrmns  fuai,  a  leaTe 
fot  yean  fliall  pafs ;  for  of  tliis  an  ejeAment  liesi  and  by  this  he  (hall  recover  tlie  term,  aft4 
therefore  it  is  a  good  word  of  grant.  Br.  Grantk,  pL  15  c*  cites  7  £.  6.  Br.  N.  C.  96.  pL  43S. 
cites  S.  C.  and  7  37  H.  S.— Br.  Done^  tec.  pi.  41.  cites  f  S.  C— »•$.  C.  cited  Arg.  i 
Buls.  idD.  .... 

By  name  oF  (7.  A  gnmt  was  per  nomen  mejfuagii  five  ienementi\  per  % 
i^ifc  or  /«.  juftices,  the  garden  does  not  pafs,  but  if  it  had  bden  it  tenemenii,  it 
S^^ol^  would  be  otherwife ;  I  Juft.  held  the  contrary,  and  one  held  that  it 
land  may  pafled  by  the  name  of  the  mefluage,  with  an  averment  that  they 
/.(/!',  though  have  been  occupied  together.    Pafch.  3  Eliz.  Mo.  24.  pi.  82. 

they  lye  at    ^^^^ 

a  great 

diitance  from  the  lx>ufey  or  in  another  viU,  or  pariih.    Pafch.  165S.  B.  R.  2  Sid.  76.  Mnrrel  v. 

Lord  Brook. 

r  1 08  1  ^^*  ^^  ^  Leon.  98,  99.  'tis  held  by  Popham,  that  if  a  man  be 
tenant  by  elegit <^  orjiatute^  of  lands  in  D.  and,  not  having  other  lands 
there^  grants  all  his  lands  in  D.  The  intereft,  which  he  has  as 
tenant  by  elegit  or  ftatute,  (hall  pafs  by  the  word  [land.]  Trin.  6 
W.  &  M.  B.  R.  Skin.  539.  Jernlan  v.  Orchard. 
19.  Riddkus  eft  tehementum.    D.  206.  pi.  8. 


(U)  What  "fhall  pafs  by  general  Words. 

f  I.  n  Y  grant  ii  crnntbus  aver  lis  fuis^  deer  (hall  not  pafs.     18^ 
-^  E.  4.  14.  >b.] 
Cro.  E.  [2.  If  a  parfon  by  indenture  leafes  his  glehe  with  all  profits  and 

161.  Per-     coounodities  'to  the  lame  belonging,  habendum   for   95    years 
Hynde.—     fendring  fo  much  rent  for  all  exactions  and  demands  whatfoever  to 
T I  Hep.  13.  tht/m4  re^eryfor  the  clofe  aforefaid  belongings  yet  this  (ball  not  pa(s 
b'.Mo.  47.   jhe  tithes  oi  tnc  land  t  for  the  leflce  (hall  not  have  the  land  dif^^ 
*^^^^*        chiareed  of  tithes,  but  mail  pay  di6m  to  ^^e  parfon ;  becaufe  it  is' 
due   to  the  parfon  of  common   right, 'and  (b  Ibail  not  pafs  by 
geheial  worcb.    M.  31  and  32  £l.  B.  R.  per  Curiam  agreed  be- 
tiif^exk  Porthis  tad  Hyndev  ]  - 

3.  If  oti  aekmxffon  be  appropriated  to  an  «Mpf,  and  a  vicar  is  en^ 
di^kM,  aki^  the  obbH  Irftefwaf-ds  grant's  tie  .^hureh  and  eidvmrfoit^ 
thi&  pz&s  onfy  die  advefon  of  the  parfooM^e,  btit  not  the  ad- 
vowion  of  the  vicartlge.  Br.  Jm^inentt  pX  138.  cites  16  £•  3. 
per  Ptidtoa  and  odiers  and  Fitzh.  tit  Grant,  pi.  56.  17  £•  3. 
ibid,  but  adds  a  quaere. 

'  4.  if  a  man  gave  land^^^vv  the  ftatute  of  pita  en^res'XstTTMtsii 
and  after  time  of  mMory  to  ^he  ^0  hold  by  fealty  -and  3  ^  pre  ^mm-^ 
VksfenncHs^  exe^iekibus  ^  dememdlsj  this  flfall  excufe  a  fine  for  an 
islienatieny  beriet  cufiom^  and  fuch  like,  which  wei%  due  before^  and 

be 
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.be  a  good  bar  in  an  avowry;  per  Cur.  and  per  Strange  it  fhall  ex- 
cufe  a  reliefs  contra  Skrene;  becaufe  'tis  incident,  quxre.  Br. 
Barre,  pi.  x8.  cites  14  H.  6.  2. 

5.  If  a  man  gives  all  his  muniments^  all  charters,  releafes,  and 
other  evidences  pais ;  and  if  a  man  gives  all  his  deedsj  thereby  all 
charters,  releafes,  and  letters  of  attorney  pafs^  Br.  Grants,  pi. 
13.  cites  35  H.  6.  37.  per  Wang. 

6.  If  a  man  grants  unto  me  common  of  pajlure  for  10  kine  in  -Ktf  if  <•«>»- 
his  lands  infuch  a  town\  yet  I  ihall  >noc  have  common  but  in  his  J^'cf^"-^" 
land  commonahU  in  the  £ime  town,  and  yet  the  grant  is  general  in  granted 
his  lands  in  the  (ame  town  \  but  the  reaibn  is  becaufe  he  does  npt  unto  ine/>r 
grant  but  only  common  of  pafture,  and  for  cattle  certain  and  com-  '^^  7Th Ji 
monable  ;  fo  as  the  grant  ihall  not  extend  but  unto  pajlure  lands,  ^ot  have 

Perk.  S.  I08.  common 

for%rx, 
6ff.  AMb  if  common  of  pjlturc  be  jrantcd  wnto  me  for  my  cattle,  I  Ih^l  not  common  buc  with 
^auk  iummtnahle  \  for  a  graqt  ihaU  have  a  najcmaiAe  cmfiruiiivty  &c.    Perk.  S.  io8. 


7.  A  predeceffor  of  a  biffaop  made  a  Icafe  to  B.  of  his  mamr-^     ' 
houfe^  and  thcfcite  thereof  and  of  certain  particular  clofes  and  rf^- 
mejnes  by  particular  names  (and  of  all  other  his  lands  and  demefnes) 
and  the  queftion  was,  whether  an  ancient  park  and  copyhold  lana 
fbould  pafs  I  but  it  was  held  per  Cur.  that  neitherof  them  pafT^d 

by  thofe  latter  general  words  \  for  that  neither  the  park,  nor  yet 
the  copyhold  could  be  intended  to  be  demefnes,  and  that  in  fuch 
cafes  a  grant  ihall  not  be  conflrue4  by  any  violent  conftru<£lion^ 
but  according  to  the  intention  of  law.  Hill,  x  Buls.  lOO  Arg. 
cites  18  Eliz.  2.  Lord  North  v.  Biflipp  of  Ely. 

8.  A.   granted  omnes    arbores  fuasy  fruit  trees    do    not  pafs* 
Hard.  309. 

9.  A.  by  conveyance  executed  in   his  life-time  fettled  ail  his 
lands  in  the  counties  of  B.  C  and  D.  (mentioning  them  all  par- 
ticularlv)  to  the  ufe  of  himfelf  for  life^  remainder  to  his  iffue^  if  he  p  .. 
ihould  happen  to  have  any,  in  tail,  and  then  appointed  the  lands  in  L  ^^9  J 
D.  to  his  nephew  H.  and  the  lands  in  B.  and  C  to  his  nephew  L. 

In  the  enumeration  of  the  particulars  of  the  lands  in  B.  and  C.  in 
this  after  part  oi  the. deed,  limiting  them  to  L.  Tifarm  or  moiwr  of 
about  60 /•  per  annum  was  omitted \  but  afUr  the  limitation  of  the 
land  to 'his  nephew  i/.  there  were  added  thefe  general  words; 
and  all  other  my  manors^,  lands^  and  tenements^  whereof  no  ufe  is 
alreoily  limitedj  the  fanu  Jhall  be  unto  tht  ufe  of  my  nephew  H,  &c. 
A.  died  without  iflue ;  by  which  means  H.  and  L.  were  his  heirs 
at  law.  The  queftion  was,  who  ihould  have  the  omitted  farm  \ 
whether  H.  by  virtue  of  the  general  words j  or  L,  by  reafon  of  die 
words,  whereof  no  ufe  has  been  already  limited?  For  the  ufe  of  this 
very  farm  was  limited  to  A.  and  his  iffue,  though  not  enumerated 
ill  the  limitation  to  L.  befides  the  fcrivener,  that  drew  the  fetttle- 
ment,  fwore,  that  A.'s  intention  and  inftrucllons  were  to  fettle  it 
on  L.  and  the  not  doing  it  was  purely  an  omiffion  of  the  clerk ; 
and  therefore  it  was  prayed  to  fupply  that  dcfe4St,  efpecially  as  it 
was  the  cafe  cf  an  heir  at  law  -y  but  the  Lord  Chancellor,  upon  the 
whole  matter,  did  not  think  fit  to  decree  it  for  one  or  other  of 
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them,  but  left  the  land  in  queftion,  to  defcend  equally  between 
the  2  nephews.  Hill.  1681.  Vern.  37.  Lee  v.  Sir  RoDcrt  Hen- 
ley &  al. 
And  there-  jo.  One  feifed  of  the  manor  of  CaUfmarJh  in  fee^t  and  of  other 
conftrucd  ^^^  in  fee  in  Catefmarfli, '  ^wi  alfo  of  a  term  for  years  in  Catef- 
it,  that  marih,  conveys  the  manor  by  fpecial  name,  and  the  other  fee 
nothing        fimple  lands  by  fpecial  na/ne\  and  then  came  thefc  general  words, 

but  whit*  *  ^"^  ^''  ^^^^^  *'*  '^"^^  ^^^  tenements  what/oever  in  CStefmarfi ;  and 
the  hisir  the  queftion  was,  whether  the  leaTe  for  years  pafled  ;  and  upon  this 
ihouid  the  Court  was  divided ;  Croke  and  Williams  J.  were  of  opinion, 
IteUo*M '^  that  the  term  did  not  pafs ;  YeWcrton  J.  and  Fleming  Ch.  J.  held 
*xecutorth2d  ^^  ^^^  p^s*  In  that  cafe  it  was  adjudged  afterwards,  that  by  thoie 
been  in        wofds  the  term  did  not  pafs ;  for  there  the  habendum  was  to  the 

plain  from  ^^''^'^  ^^  ^"  ^^'^^^'  Skin.  539.  6  W.  &  M.  B.  R.  cited  in 
chat  cafe  cafe  of  j£RMAN  V.  ORCHARD,  as  the  cafe  c^  Edwards  and 
that  the       Denton,  reported  by  Serjeant  Moor,  p.  83^. 

words  [aU 

his  lands  and  tenements]  had  conveyed  the  term.    Trio.  6  W.  4c  M.  B.  R*  Skin.  539.  cited  in 

cafe  of  Jerman  and  Orchard. 


(W)  Pafs.     What  will  pafs  by  the  word  (Bona) 

only. 

TerjtnaUc-    I,  TjONA  include  all  chattels^  as  well  real  as  perfonaL     Co. 

#io«.  are  as  £>  Litt.  I18.  b. 

well  m- 

cluded  within  this  word  (goods)  In  an  ail  of  Par/hment,  as  goods  in  poflcflion.   12  Rep.  2*  Pafch.  4 

Jac  in  the  Exchequer  Chamber,  Ford  &  Sheldon's  cafe. 

^i  ^?"^'        ^^  ^f  ^^^  ''^^  ^^'^^  ^Wx  in  common^  and  have  other  goods  fcve^ 

Xiol  *        trally^  and  sive  to  me  otnnia  bona  fua ;  it  pafles  all  their  goods, 

which  they  have  in  common,  and  all  their  goods  which  they  have 

feverally  j  per  Newton  Ch.  J.  quod  uullus  negavit.     Br.  Done, 

&c.  pi.  12.  cites  19  H.  6.  4. 

Br.  Done,         3.  Omnia  bona  fua  will  not  pafs  a  leafc  for  years,  nor  would  it 

cites s.cil.  ^^^  ^  ward;  for  bona  are  goods  moveable^  alive  or  dead^  but  not  chat^ 

A  term  for    ties ;  and  it  feems,  that  the  next  prefentation  to  a  church,  unica  vice 

years  will      is  a  chattel,  and  not  goods.    Br«  Grants,  pi.  51.  cites  4  £.  6. 

pafs  by  a 

devlfe  of  all  his^//i,  but  not  by  z^ont  of  all  his  goods.  Cro.  E.  3S6.  Portman  v.  Willis.  1  » 
term  is  taken  in  7  H.  4.  6.  b.  to  be  within  the  word  (gbnds)  and  ^n  execotnr  may  have  af^ion 
on  the  ftatute  of  goods  carried  away  in  vita  teflatoris,  per  Warburton  J.  a  Brownl.  131.  in  caie  of 
Petto  V.  Chccy. 

In  the  fpiricual  court,  where  legacies  are  demandable,  bona  &  catalla  are  taken  for  all  one* 
and  {tex\\cjiitt,  ofAfarib,  giving  an  action  to  the  fuccelTory  ati  repttenda  btma  pi  itdfcfffor'u  \  vet  an 
r;e^.  tujhd,  has  been  maintained  thereupon;  fo  alfo  upon  the  ftatuce  iU  ooh'h  afp9rtathf  fffc.  the 
fame  has  been  refolved  *;  and  where  adminiftration  is  granted^  it  is  only  omnium  bonorum  with- 
out  fpeaking  of  chattels,  yet  h;is  the  adminiitrator  intereft  in  leafes,  as  well  as  moveables.  So 
the  ftatute  de  pr^rog.  rtjh  mentioning  only  forfeit\ire  dt  cttalHs  is  extended  to  moveables.  So  tn 
the  writ  of  affife,  de  catalUs  quae  in  eo  capta  fuerinty  and  in  the  writ  of  execution  on  a  ftatoCr» 
there  is  only  the  word  catalla,  and  not  bona;  rood  of  which  lUtutes  and  writs  were  confidered 
in  Port  man's  cafe;  but  appear  not  to  have  been  confidered  in  the  cafe  in  E.  6.  time  when 
the  contrary  was  held,  and  in  the  cafe  reported  Kelw.  35.  a.  13  H.  7.  it  fcems  tliat  bcna^ 
eatafla  were  taken  9&Jynonimouu    Wenttv*  Off.  Executors  253.  254. 

♦  [  110  ] 

4.  By 


^ranttf.  no 

4.  By  grant  of  all  goods,  apparel  will  not  pafs.  Arg.  Godb, 
398.  cites  3  Rep.  81. 

5.  The  queftion  in  chancery  was,  whether  plate  pafled  by  the 
name  of  goods ;  and  it  was  decreed  to  be  goods.  Toth.  133.  cites 
Mich.  15  Car.  Turner  v.  Williams. 

6.  The  father  in  confideration  of  marriage  of  A.  his  ion  with 
B*  and  of  a  conilderable  portion,  covenanted  to  fettle  and  af&gn  to 
A.  fuch  lands,  and  leave  to  him  all  fuch  goodsy  as  be  Jhould  be 
t9ffejlfed  9f  at  the  tinu  of  bis  deatb.  The  father  leaves  a  legacy  of 
2pC  to  a  daughter,  and  other  fpecifick  legacies  by  his  will,  and 
makes  A.  executor;  A.  took  no  notice  of  the  will,  nor  proved  it. 
Decreed  A.  to  account  for  what  came  to  his  hands  after  the 
iadicr's  death,  and  which  is  not  included  in  the  articles^  and  if  he 
has  fufficient  afleb  unadminiftred  (and  beyond  what  is  included  in 
the  articles)  at  the  time  of  the  bill  exhibited,  then  to  pay  the  30  /• 
with  damages,  fince  the  bill  brought,  and  to  deliver  the  fpecifick 
legacies,  and  pay  her'  full  cods,  which  Ihe  (hall  fwear  to  be  at. 
Fin.  R.  125.  Mich.  26  Car.  2.  Mablety  v.  Baker. 

7.  Money  will  pafs  by  the  name  of  bona,  though  it  may  not  be 
demanded  by  fuch  name.     2  Show.  133.  Anon.— And  money  is 

foods,  within  the  ftatute  of  i  R»  3.  3.  for  feizing  felons  goods, 
:aym.  414.  Oibom  v.  Wandell. 

(X)  What  (hall  pafs  by  Grant  of  all  Goods  and 
Chattels,  [or  Goods  or  Chattels.'] 

[  I.  T  F  A.  B.  grants  omnia  bona  fua,  the  trees  growing  fhall 
-*•  not  pafs.  18  E.  4.  16.] 

[  2>  Otherwife  if  the  trees  were  cut  at  the  time  of  the  grant.  18 
£.  4*  1 6.  J 

[3.  If  a  man  grants  all  his  goods  and  chattels,  an  obligation  The  Court 
nt  which  J.  S.  is  bound  to  him^  fhall  pafs  by  this,  that  is  to  fay,  tbe  "^^"^p^ 

Srcbmentj  though  the  debt  be  a  chofe  en  a^iion^  which  cannot  pafs.  ^h.!c  hy"a 
.  26  H.  8.  5.  3.  per  Fitz.  ]  gift  of  ail 

h.s  goods 
aod  chattels  a  bond  would  pafs.  4  Mod.  157.  Cook  v.  Bofinger.— D.  5.  b.— 8  Rep.  ^^. 
Calf's  cafe,  cbntra.— — > that  is  the  paper  and  wax  will  pafs.    Arg.  J^itt.  K^'A^.  cites  D.  5.-^—8/ 
ine  word  (bona)  all  chattels  real  and  perfoiial  paff,  nnd  in  a  grant  hy  the  Kin;^,  thole  words 

carry  a  chofe  en  action,  per  Walters  Ch.  B.  Lite.  R.  87. Coke  CI .  J.  fecmcd  cyntra.  Roil. 

R.  7.  io  cafe  of  Colbm  V.  Sherman.— ^*Gold(b.  114*  pi.  7*  S.  P.  but  no  refolution.  Adams  v. 
Oglethorp.— -By  a  gift  of  goods  and  cbaitels,  cbartri  do  not  pafs.  Br.  Cli.irtcrs  de  terjre.  pi. 
70.  cites  X2  £.  4*  12.— -2  IniL  152.— D.  5.  b.  Marg.  cites  Kelfet  v.  Nicholfon.— — In  as 
ffluch  as  the  debt  included  and  written  on  it  is  the  principal,  the  words  of  the  grant  ought  to 
comprehend  the  name  of  the  princip.il.  But  if  I  grant  all  my  goods  and  chattels  in  fuch  a  box 
to  J.  S.  tmtl  in  this  box  are  bomii,  there  the  bonds  pafs,  by  reafon  of  the  fpecial.  reference  by  the  grant 
exprcflcdy  qtxxl  Curia  conceffit.    Yelv.  68.  Channel  v.  Robotham. 

[4.  If  a  man  grants  omnia  bona  &  catalla,  charters  do  not  pafs.  8  Rep.  33. 
22E.  4.  12.]  f*'"\^ 

T^  «*  115.  Br. 

Done,  dec  pi.  47.  cites  I>one  in  Fits.  6.  ^deed  of  tntnU  does  not  pafs  by  gift  of  all  good>  and 
cbattcb ;  for  it  is  inheritance^  as  the  land  is,  and  of  the  nature  of  the  land,  and  Ihall  \^q  to  the 
hey.  Br.  Charters  dc  tcrrc,  &Ct  pi.  53.  cites  4  H.  7.  10.— Br.  Grants  pi.  84.  cites  S.  C.^  per 
F4fiix  and  Hmfey. 

K3  [5.  So, 


t  5*  ^^9  %  ^^cb  SP^^  ^  ^^^  fiaUd  ivi$h  ckattcn  does  not 
pafs.  22.3 

[  *  6.  If  a  man  grants  bonafua  (nHd  does  not  fay  omnia)  yet  all 
goods  (hall  ps^s  by  it.     aiE.  4.47.  ] 
Thefo  [^.  If  a  man  grants  omnia  bona  t*  cztsilSLiua  ^'t9rm fir ysari^ 

Pfa  u^  '^  '''?*^  ?^*''  ^'/'  ^^  P^S'  9  H*  ^-  52.  bO 

for  years,  a  duls.  116.  Slonfc  v.  Gruhfiam.— 2  Brownl.  iji'.  PetO' v.  ChPcf.-i*-»An  in- 
tereHfe  termini  will  pafs  by  grant  of  omnia  bona  &  cataDa  in  cu/udiafu^t  Cio.  J.  6o.  Saffin-Y^' 
Adams.  Mo.  35*.  Portman  v.  WiUis.  If  there  .are  no  other  ciFGuinll.in^e«  to  guide  the 
intent  otherwife.— A  kaftfor  years  to  A.  to  begin  ixfu*  the  txfvatimi  of  a  k.tj*,  v\ir/<  ij  B,  wil)  pafr 
by  fuch  grant,  though  the  words  were  onmiA  tunc  h6na  h  caialla  fdo.  j  Le.  152.  C^dee  v. 
Oliver. 

PI.  c.  4i?,t  1^  g.  jf  a  man  grants  omnia  bona  £(  catalla  jua^  (he  goods  which 
bridge'?"*'  *^  *^'  ^'  ^iSirffar^,  (hall  pais  as  well  as  his  proper  goods.  P.  i  Ja, 
cafe.—  B.  I.  between  SheMon  and  Billey  adjudged;  the  which  intratur^ 
Koy.  X06.     p.  ^  El.  Rot.  125.  20  H.  7.  Keli:  64,  b.  per  Frowick.  ] 

Spooner,  accordingly  cites  10  E.  4.  t.  19  H.  6.  4..— 4  Le.  zt  contra.  3  Bnls.  8,  contra.  Br. 
Done,  &c.  pL  47.  contra,  that  the  goods  of  thi  t^fiator  do  not  paft  ;  yet  he  (hall  have  tnefpafs.  Chat 
bona  9c  Catalla  fiia  cepit,  of  his  own  polfeAion,  cites  10  £.  4.  u~^r.  Grants,  pi.  96.  cites  S.  C« 
according,  per  Danby  and  Moyle. 

f  9.  If  an  sdfh^fiijlratrix  taJtei  baron^  and  the  baron  grants  omnia 
bona  &  catalla  fuay  and  it  is  txpreffed  in  the  deid^  that  he  gives  a 
horfe  in  the  name  ofjeijin  of  the  goods>  which  horfe  is  parcel  of 
the  goods  of  the  intejtate^  as  is  found  in  a  fpecial  verdi^,  it  feems 
ihe  goods  of  the  intellate  fliall  pafs  by  this  grant.  Dubitatur,^ 
Trin.  8  Car.  B.  R.  between  Rowfe  and  Barkley,  upon  fpecial  ver- 
dift.  Intratur  Trin.  7  Car.  Rot.  497,  Or  498.  See  21  H.  7. 
29.  b.  of  an  arbitrament.  ] 

[  10.  By  a  grs^t  of  all  his  chattels,  a  term  in  extent^  upon  a 

fiatute  merchant  fliall  pafs ;  for  it  is  but  a  chattel.     1 1  H.  6.  7.  b.  ] 

^S.C.cUed       II.  The  abbot  and  coyent  of  D.  granted  a  rent-charge  by  u., 

Arg.4Le.  fcr  four  years^  with  claufe  of  diflrefs^  and  the  grantee  granted  over 

'°^*  the  feme  rent,  which  was  granted  to  him  to  W.  N.  by  thefe  words^ 

oiAnia  b^na  &  catalla  fua  tam  viva  quam  inortua,  an€  it  was  heM; 

that  the  (aid  rent  which  was  d  chattel^  might  pa(&  by  thefe  words,^ 

with  attornment  of  the   tenant,  well   enough,  quOd  nota.     Br. 

Grants,  pi.  62.  cites  *  39  H.  6.  35. 

12.  If  a  man  bails  goodsy  and  the  bailee  gives  oihnia  bona  & 
catalla  fua,  the  goods  batted  do  not  pafs,  Br.  Done,  &c.  pi.  47.  cites, 
10  £.  4*  I. 
Pa^'  ^^'  Pj*  13.  Per  Dyer,  if  a  man  has  a  Icafe  for  years  of  a  houfe,  and 
D.'i6u\  gi'ants  all  his  goods  and  chattels  being  in  fhc  fame  houfe  5  as  well 
pi.  27.  *  the  leafe  of  the  houfe  as  the  goods  within  it^  pal^  by  fuch  grant. 
Marg.  riles  Pafch.  I4  Eliz.  3  Le.  10. 

l^^tzwilHams's  cafe. 

14.  Leffee  for  yeats  ofli)i  pvoUnage  of  the  park  of  H.  grants  all 
his  goods  and  chattels  moveable  and  immoveable  within  the  Jaid  park. 
It  was  held  by  Wefton  and  Dyer  juftices,  that  the  leafe  <rf  the 
pawnage  pafleth  by  thefe  words,  3  Le.  19.  pi.  46.  Pafeh.  14 
Eliz.  Anon. 

^5.  Bona 


A  ■  i  .  • 


15.  Bona  &  catalla  do  not  extend  to  rights  or  ckofes  ef$^ 
a£iwti  fbr  fuch  things  only,  which  are  commonly  underftood, 
fiiall  pafs  by  fuch  words ;  by  grant  of  goods,  chattels  real  will 
not  pais  ;  for  when  men  fpe^  of  goo.'Isj  houfcholdftufF,  money  and 
fuch  perfonal  things  only  are  underftood.  So  a  man  cannot  be 
laid  to  have  a  chattel,  but  where  he  is  pofTciTed  of  it.  So  that  by 
grant  of  bona  ^  catatja  by  the  king,  a  prefentation  to  a  church  of  a 
perfon  outlawed  will  not  pafs;  for  this  intereft  is  but  a  jus  prefen- 
tandi ;  per  Ajnderfon;  but  per  Periam  J.  this  intereft  is  a  chattel;. 
adjornatuf.  Le.  202.  The  Queen  v.  Archbifliop  of  Canter- 
bury, Fane  and  Hudfon. 

1 6.  By  the  grant  of  omnia  bona  he  catalla  dagi  do  not  pafs.  f  1 12  1 
Arg.  Ow.  94.  H^i,  ^r 

hcunds  will  not  pafs  hf  thofe  words.    Br.  Done,  ^c.  pL  39*  cites  22  H.  8.  4.  per  Elliot.  Quod 
non  neg;<tiir.  yfp'^,  ice.  which  arc  fcrar  aiturae,  and  are  made  tameJQr  pUaJ-aey  Ihall  not 

pafs  per  Elyoc.    Br.  Grants,  pi.  142.  cites  la  H.  S.  4. 

17.  Devife  of  all  his  moveable  goods  and  chattels  extends  not  to  ^^^''jn* 
debts,  which  zrcjuroj  as  bonds.    Jo.  225.  Sparkcs  v,  Beune.  not^paf^by 

thofe  words*    Sid.  14Z.  Jo.  225. 

x8.  Fijb  cannot  be  called  bona  &  catalla,  ucdefs  they  are  in 
truaksj  chough  they  are  in  a  clofe  pond ;  but  he  may  call  them 
piices  fuos.     6  Mod,  1S3.    The  Queen  v.  Steer, 

(X.  2)  Where  a  Grant  is  inefFedtual  to  pafs  the 
Eftatc  &c.  intended,  it  (hall  pafs  another  Eftate, 

I-  A  Termor^  fuppofing  himfelf  to  be  fcifed  of  a  frediold,  grants 
^^  the  land  to  y.  S.  for  lifcy  but  no  livery  was  nude.  The 
term  pafles.  For  10  Eliz.  D.  227.  is,  that  a  termor  devifed  the 
land  to  one  for  his  life,  and  the  term  pafTed.  So  here.  JBut  Popham 
faid,  if  there  had  been  in  the  deed  a  letter  of  attorney  to  make  livery^ 
it  would  perhaps  have  been  otherwife ;  for  then  the  grantor's  intent 
would  have  appeared  to  have  pafied  a  freehold,  and  not  the  terin 
only.  Mich.  39  &  40  Eliz.  B.  R.  Cro.  E.  58^.  Buckler  r* 
Hardy. 

• 

(X.  3)  Uncertain.     How  much  (hall  pafs. 

I*  IF  a  man  grants  to  another  a  comruon  infra -^tas  &  bundas  of 
'^  the  villofD.  ^ndpart  of  the  viU  is  Jeveral^  i^nd  part  njjaft 
land  and  common^  iie  fliall  have  common  ip  the  common  land,  but 
not  in  the  feveral.    Br.  Grants,  pi.  1^15.  cites  14  AiF.  p.  22.' 

2.  A.  was  feifed  of  land  in  D.  and  by  deed  {hewn  in  evidence 
gave  and  granted  eighteen  acres  of  land,  parcel  of  the  tenements 
fimul  cum  common  of  pafture^  in  all  his  landj  habendum  &  tenendum 
to  him  and  his  heirs^  occ.  by  which  the  plaintifF  made  title  to  com- 
mon of  pafture  in  grofs  in  D.  and  made  plaint  to  common  in  200 

K  4  acres 


["3] 


1X2  ^tanti, 

acres  of  lands,  widi  all  manner  of  beafh,  and  'twas  fwt  expreffii  in 
the  diidy  in  tubat  vill  tbg  commanjhcll  be  taken,  nor  in  what  tenement^ 
nor  with  what  number  tf  beafts ;  it  fliall  be  intended,  that  he  {hall 
have  common  in  all  the  other  lands  of  the  grantor  in  the  fame  vill 
where  the  other  land  was  given,  and  with  beafts  without  number ; 
quod  minim,  ^t  he  may  grant  it  over}  and  the  plaintiff  re* 
covered  by  award,  quod  nota.  Br.  Grants,  pi.  78.  cites  36 
Aff.  3. 

3^A^  grants  a  rent  of  5  /.  to  B.  out  of  certain  Iand,y9r  his  Ufe^ 
and  after  the  death  of  d  10 L  to  B.for  his  lift.   C.  dies;  B.  {hall 
>       have  15/.  during  his  life;  for  A.  ought  to  have  added  an  exception 
after  the  death  of  C.  Jenk.  272.  pi.  90. 

4.  If  a  man  binds  himfelf  to  give  another  fix  cows  and  horftSy  it 
muft  \y^  fix  of  each,  and  it  (hall  be  taken  feverally,  as  ftrongeft 
againft  the  grantor;  per  Curiam.  Mich.  12  W.  3.  12  Mod.  421. 
In  cafe  of  Hammond  v.  Ouden. 

5.  It  was  agreed  by  marriage  articles,  that  in  confideration  of  a 
provifion  for  the  wife  made  by  the  intended  hufliand,  .(he  Jbould 
have  no  claim  out  of  his  real  or  perfonal  ejlate,  provided  that  this 
Jbould  not  extend  to  all  or  any  of  the  houjebold  goods  or  utenfils,  or 
houjeholdjlujf,  i^c.  ofthefaid  hujband  at  the  time  of  death,  all  which 
(he  was  to  receive  and  enjoy.  Ld.  Ch.  King  faid,  that  where 
the  meaning  is  uncertain,  the  fafeft  way  is  to  follow  the  letter  ^ 
and  that  as  both  words  and  letter  extend  to  all  houfehold  goods, 
and  the  intention  not  appearing  otherwife,  and  it  being  in  favour 
of  a  wife,  he  would  take  the  meaning  as  large  as  the  words,  and 
fo  decreed  her,  not  only  the  goods  in  the  houfe  in  London,  in 
which  he  dwelt^  but  alfo  a  very  great  number  of  beds,  (heets,  and 
other  furniture  in  proportion  for  a  great  number  of  (eamen, 
invalids,  in  an  hofpital  at  Gofport,  ufed  by  the  government.  But 
on  appeal,  this  decree  was  reverfed  in  the  Houfe  of  Lords.  2 
Wms's  Rep.  302.  Mich.  1725.  and  Feb.  1726.  Pratt  v, 
Jackfon. 

(X.  4)  Pafs.    What  Eftate  or  Thing  not  contained 

in  the  Premijfes. 

I.  A  Granted  t§  B.  divers  loads  of  e/tovers  out  of  his  wood  of 
-^^  D.  to  be  burnt  in  his  houfe  of  S.  and  that  B^  and  his 
heirs  may  take  the  eftovers  out  of  the  faid  wood,  at  certain  times  of 
the  year,  and  adjudged,  that  this  is  an  eftate  only  for  life  of  the 
grantee,  becaufe  the  word  heir  is  not  in  the  grant,  though  'tis  in 
the  fequel  of  the  deed.  D.  253.  pi.  TOO.  Marg.  cites  it  as  held 
per  Andcrfon  Ch.  J.  Ld.  Paget's  cafe. 


(Y;What 
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(Y)  What  Thing  fiiall  pafs  by  the  Grant  of  other 

Parcels, 


fion  of  the  land  ib  leafed  for  life  (hall  pafs ;  for  it  is  parcel  of  the  in  the 
manor.     Mich.   15  Ja.   B.  R.  between  iSojr/  and  Palmer*     Per  owner  of 
Houghton.    a6  Aff.  55- adjudged.  ]  «heJ^T' 

be  coul«l  oot  have  the  rents  and  fcrvices  j  •  fo  that  it  mufi  he  either  a  reverfion  In  profit,  <)ivided  from 
the  nunor,  or  tiff-  pnrt  of  the  manor:  that  ic  (huiUd  be  a  reverfion  in  grois,  div^^^d  from  the 
maooc^  has  no  coloar  of  reafon ;  fur  when  a  man  is  feifeJ  of  a  maaur  and  demefues  ia  pofre0ion« 
and  makes  a  leafe  for  life,  and  parts  with  the  poITedion  of  what  he  fo  ieafes,  in  lieu  of  the 
pofliofion  he  has  the  reverfion  and  fervices,  which  are  annexed  to  the  manor  and  part  of  ic,  and 
the  reverfion  and  fervices  naturally  follow  the  ri^tit  and  nature  of  the  laiid.  Pig,  of 
Recov.  44»  45. 

[  2-  So  it  feems  hy  common  recovery  cf  the  manor  the  reverjion  ^t  feem* 
of  the  leafe  fo  leafed  (hall  pafs.     For  it  may  be  fo  demanded  by  a  l^^i^"^^^^ 
precipe  of  the  manon    Mich..  15  Ja,  B.  R.  between  Boxe  and  co.  Utt. 
Palmer  \  upon  evidence  this  was  a  doubt,  of  which  the  Court  would  3>5-  ^  that 
not  giVe  any  opinion.  ]  ^^^^  ^fu. 

or  for  life,  of  a  manor,  excepting  any  part,  there  ought  to  be  ftveral  writs  of  fr^pu  Becaufe 
the  firanktenement  is  fevcraU 

[3.  If  a  hijhffp  Ieafes  parcel  of  the  demefnes  of  a  manor  for  life  not  I"  1 14.  Tj 
warrantable  hy  thejtatute  of  I  EUx.  of  bi(hops,  and  after  Ieafes  the  -* 

manor  to  another  for  life^  the  laid  parcel  fo  before  leafed  for  life 
will  pais  with  attornment  of  the  firft  lefFee ;  for  the  faid  leafe  does 
not  make  any  difcontinuance,  but  the  reverfion  of  it  continues  par^ 
eel  of  the  manor,  P.  i  Car.  B,  R.  between  Walter  and  Jackfon 
per  Curiam,  adjudged  in  writ  of  error  upon  fuch  judgment  in 
bank,  and  dien  was  (aid  by  Juftice  Barklcy,  that  it  was  fo  re- 
(blved  in  bank  in  this  cafe,  j 

[  4.  If  tenant  in  tail  of  a  manor  Ieafes  parcel  of  the  demefnes  for  1  b^^*^ 
Efej  not  warrantable  by  the  32  H.  8.  and  after  Ieafes  for  life  or  con"  Fo.  59. 
veys  the  manor  in  fee  to  another,  and  lejjee  attorns^  yet  the  rever* 
pan  (hall  not  pafs  oy  this  grant  of  the  manor,  becaufe  by  the  leafe 
for  life  of  the  (aid  parcel,  this  was  a  difcontinuance  of  this  parcel, 
and  io  the  reverfion  no  parcel  of  the  manor.  P.  i  x  Car.  B.  R. 
between  Walter  and  Jacldbn,  per  Juftice  Barklev,  in  a  writ  of 
error  upon  a  judgment  in  bank,  and  then  (aid  by  Barkley,  that  it 
was  (b  agreeci  in  B.  in  this  cafe.  ] 

[5.  If  a  man  Uafes  land  for  life,  excepting  the  trees  there  growings  But  ino  hi 
and  after  he  grants  the  reverfion  to  another,  the  trees  (hall  pafs  as  ^'**  ^  "® 
well  as  the  land;  for  the  trees  are  annexed  to  the  reverfion.   Ad-  EJlL/i'aud 
judged,  1 1  Rep.  50.  b.  Liford*s  cafe.  J  do  not  pafs 

by  a  grant 
of  ic.    Pafch.  3  Anns  B.  R.  6  Mod.  170.  Olivire  v.  Vernon. 

[  6.  So  if  he  had  granted  the  reverfion  hy  name  of  bis  tenements^ 
the  tr^es  flkall  pafs.    Adjudged  1 1  Rep.  50.  b.  Liforde's  cafe.  ^ 

a  7.  'Twas 
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!i4  0tant!er. 

Br.  Com-         j.  'Twas  agreed  by  all  the  juftices  that  an  annuity  may  be 

Sr^zcfc^tcs  P*^^^'  ^/^  priory ;  for  this  is  a  thing  perpetual ;  contrary  ^a  man^r^ 

s.  c.  and  or  of  an  acre  of  lapd^  and  therefore  it  canifDt  b'e  parcel  of  thetow 

makes  a  Note  a  diverfity.      Br.  Comprife)  pi,  23.  cites  22  £•  4.  44* 

Q<:xi'e.  Be- 

caufe  it  may  be  parcel  of  the  pofifel&Qas  or  re?enues  of  a  priory^  but  not  of  the  priory  iifelfy  aa  it 

feems ;  tamen  quxxe. 

8.  It  was  admitted  that  a  bundnd  may  be  pared  of  a  manor, 

Bn  Court  Baron,  pi.  15.  cites  27  H.  6.  2. 

9«  'Tis  fidd  that  land  cannot  be  parcel  of  an  office^  nor  qn  Mc€ 

parcel  of  land^  but  land  may  be  appendant  to  an  office,  and  an 

office  may  be  appendant  to  land*    Br.  Comprile^  pi.  ly,  cites  i 

H.  7.  28, 29. 
Br.  Com.  xo.  In  trefpafS)  recovery  was  pleaded  of  a  caftle,  of  which  an 
prife,  p).  acre  of  land  was  parcel,  and  it  was  agreed,  that  an  acn  may  be 
S^'c '!ja  P^riel  of  a  cafikj  and  per  Brian,  this  is  proved  by  the  tenure  by 
cafiUmzj  cadle  guard ;  for  if  the  land  efcheats^  it  (hall  be  parcel  of  the  caftle, 
be  parcel  cf  and  land  may  be  tarcel  of  a  vilU    Br.  Precipe,  pi.  23.  cites  5 

ScJ^irniary.       H.  7.  O. 
i»od  noia.  '     * 

r*  Comprife^  pi.  35. 

II.  If  a  man  gives  the  land  and  body  of  an  heir  in  wardj  and 
all  things  which  he  hath  by  reafon  of  the  cvftody^  the  advowfon  ihaB 
pais.     Br.  Done,  &c.  pi.  49.  cites  5  H.  7.  36. 

•  S.  P.  Br.  12.  By  the  beft  opiniofi  z^  leet  may  be  parcel  of  the  hundred^ 
Court  .  and  the  glebe  land  is  parcel  cf  the  parfmage^  and  a  Uet  may  be 
Baron,  pi.     parcel  of  a  manor.    Br.  Comprise,  &c.  pi.  20.  cites  8  H.  7.  i. 

H.  7.  3.  S.  C.  by  the  beft  opinion ;  and  that  by  grant  of  the  hundred  the  feet  pafles  S^  P. 

per  Fineiix,  Read,  Fiihcr,  Davers,  Townfead  and  Brian.  But  contra  pec*  Keblc,  Wood  and 
Vavifor.  Br.  Patents,  pi.  56.  cites  S.  C— -Br.  Leet,  pL  23.  cites  S,  C— Wai/V  a>iA 
Stray  is  no  parcel  of  a  hcty  nor  iiiLident  to  i%  but  may  be  appendant  to  it.  Br.  Incidents,  pL  16. 
cites  3  £•  2.  Fitzh.  tit.  Bre.  783."      -S.  P.  Br.  Leet>  pU  23.  cites  8  H.  7.  per  Vavifor. 

It.  The  .patrohage  of  a  chapel  and  fuch  like  may  be  parcel  ff 

[I  I  r  1  ^^  honour  or  earldom.    Quod  nota,  per  Curiam.    Br.  Compiiie, 
.  5  J  &c.  pi.  38.  cites  10  H.  7.  18,  19. 

14.  If  a  man  feifed  of  a  mantnr  enfeoffs  a  ftranger  of  the  manor, 
widiout  faying  any  thing  of  fervices,  and  without  faying  [cum 
pertinentiis],  by  fuch  feoffment  the  fervices  of  the  tenants^  which 
held  of  the  manor,  {hall  pafs  with  the  attornment  of  the  tenants, 
fer  in  fuch  cafes  the  fervices  are  parcel  oit^  manor,  &c.  Perk. 
S.  Ii6.  cites  Brief,  581.  Feoffment  53. 

•  2  Sand.  15-  ^  Garden  and  curtilage  are  parcel  of  an  boufe^  per  two 
401.  Smith  juftices,  and  per  Sanders  a  dovehoufcy  mill^  2nd  Jbops  may  be  parcel 
Il^LW     ^  *c  raeffuage.    PI.  C.  I7i,  Hill  v.  Grange. M.  23  H- 

may  be        8.    Br.  Feoffinents  171. 

Parcel  of  a  ^  » 

tfuf.    Br.  Coroprife,  &c  pi.  29.  cites  3  E.  4.  3.  agreed. 

16.  If  2Lhoufe  or  tenement^  built  upon  a  marjh,  be  leafed  with  tie 
appurtenances^  the  marih  paffeth  not  by  law,  yet  relieved  in  equity 
againft  the  heir.    Toth.  225.  cites  36  Eliz.  EUis  v.  Befwiok. 

17.  Oqp 


^xmt$,  -  lis 

ij.  One  fmety  cannot  be  parcel  of  another  moiety;  for  ever/ 
moiety  is  entire;  per  Anderfon  Ch.  J.  Mich.  29  &  30  Elis, 
C.  B.  Le.  77*  Zouch  v.  BampfiekL* 

(Z)  In  what  Cafes  one  Thing  (hall  pafs  by  Grant 

of  another.     Incidents. 

[  I.  '^HE  gr2int  of  z  thing  pzScs  things  included^  without  which  '^^i^ 

*     thf  thing  granted  cannot  be  had.     In  time  of  E.  i.  Fitzh.  Z^t^t"!^ 

Grants,  41.  Hobart's  Reports,  Cafe  295*  Agreed  per  Curiam  between  another 

Lord  Darcy  and  Alkwith- 1        *  t*i>"g»  '^'v 

■*  paji  by  the 

p-pmtof  tbgfr'mtiptJf  withmtt  menMmng  of  tbt  imcideni,  As  a  court  of  piep<AViUri  is  incident  to  a 
/uTy  and  fliaii  pafs  by  agnuu  of  the  fair;  Fer  YaviCour.  Br.  GraotSy  pi.  86.  cites  8  H.  7. 
>d      I      Htfb.  134.  * 

[  2.  If  a  man  holds  of  another  at  of  his  honour  of  his  caflle  by  If  a  man 
caJHe^guard^  if  the  lord  grants  over  the  caftle^  the  fervid  faffes  as  in-  ^!^*^  ^ 
adent.     17  E.  3,  65.  Grantor  fhall  not  have  it  after.  1  '  W  -. 

ftaUy^  ttgjt  end  eafi/cgajrel^  and  the  lord  grants  over  thefervices,  and  the  tenant,  allorns;  t!ie 
gnuiC^  Ihall  not  have  the  caflle-guord,  becaufe  he  bath  not  the  caftle.  Sr.  Grants,  pi.  i6t. 
pees  31  £•  f.  and  19  £•  a.  and  Fitzh.  AIT.  441..  ■  But  per  Bere^and  Spigiirnel,  he  Ihall 

have  the  Mtnv/y  becaufe  it  is  a  contribution :  Br.  AiTife,  pi.  45^.  cites  S.  C.  But  Brooke  makes  ^ 
^u«re  of  its  ^<1  thinks  it  is  lofl. 

[  3*  But  if  a  man  holds  of  another  as  of  his  honour  of  his  caflle 
iy  other  fervicis  than  caftle-guard,  and  the  lord  grants  over  the 
caftle,  yet  the  fervices  remain  in  the  grantor  annexed  to  the  ho- 
nour. 17  E.  3.  65.  ] 

J  4.  If  a  tarfon  be  patron  of  the  vicarage  of  the  fame  parfonagej 
Itafes  the  parfonage  to  another,  the  patronage  of  the  vicarage 
(haD  pafe  as  incid<?nt  to  it ;  for  the  patronage  of  the  vicarage  belongs 
ofcoounoM  right  to  the  parfonage.     17  £.  3. 51.  ]   . 

[  5.  If  there  be  lord  and  tenant  by  fealty  and  renty  and  die  lord  Br.  Grants, 
grants  tit  renty  the  fealty  (hall  pais  as  incident  to  it ;  and  fo  (hall  P^j  ^-"-^n- 
pais  as  rent  fervice;  for  he  grants  the  rent  in  the  fame  manner  as  ^'^"estV 
he  bimielf  had  it«    26  AiT.  38.  Winton's  Ai&fe.  ]  H.  8.  at. 

per  Fite- 
^exhea  and  Mountague ^ but  per  Moyle  contra.    M>  39  H.  6.  Fol.24,  25.«— pi.  24.  cites  29  AiT. 
ao.  'Sui  in  the  fame  cafe,  if  the  lord  grant  the  rent  ffivitrg  to  him/t/f  the  fenUyJ  the 

grantee  flinU  tiave  the  rent  as  a  rent  feck,  and  the  fealty  doth  not  pafs,  Ice.  Perk.  S.  113.    -; 

If  in  fttch  cafe  tlie  lord  reiufft  to  tlie  tenant  bit  ri^bt  in  the  LmJ,  except  (pnctcr)  the  rentf  ther« 
the  rent  and  fe.-i]ty  remain;  for  it  is  incident  to  the  rent  fervice.  Br.  Incidems,  pi.  25.  cites 
)a  E.  ^  f  1.  Ibid.  pi.  32. 

[  6.  If  Acre  be  lord  and  tenant  by  homage^  f^oltyy  efcuage  and  f  i  j  6  1 
Ttntj  and  the  rent  is  granted  over^  the  feigniory  Jhall  not  pafs  with  ifth^cbt 
it;  becaufe  the  homage  or  efcuage  are  not  incident  to  the  rent  lord  and 
fervice^  and  the  fealty  cannot  pafs  v/hhout  them,  and  therefore  it  tenant  by 
ihall  be  rent-feck,     26  Aff.  38,  per  Wilby  ]  JT^^;  ^ 

the  lord  p-tmts  the  homage  nnto  a  ftranger,  and  the  tenant  attome ;  tby  this  grant  the  fealty 
fhall  paft  as  incident  to  the  homaj^e,  &<•  Ferk.  S.  iia.  ■■  If  a  man  grnnts  the Tom^i'^ ;  rent  and 
fft^kts  of  tlis  tenant,  by  this  efcna?e  paffes  well,  though  it  is  not  mentioned  in  the  line.  Br« 
Grants^  pi.  136.  cites  20 £t  3*  and  fitz.  per  4u»  fcrvicia  lu  'Br.  Grants»  pl«  86.  ciiec 

I  i|«  7. 2.  per  Yavii. 

[7.  So, 


ii6  erant0. 

Br.Gnntf,       [  j.  Soy  if  there  be  lord  and  tenant  iy  homage^  fealty  and  renU 

^*'"J^  and  the  lord  grants  the  rent  to  another,  ^t  fealty  mall  not  pa&  for 

he  holds  by  the  caufe  aforefaid,  but  the  rent  fhall  paTs  as  a  rent-feck.     26.  ASL 

ftahyy  ijcu.  38.  Dubiutur,  ] 

4ij^«  and 

rent,  aiid  graaU  the  reotr  now  it  is  rent-feck ;  for  tlie  fealty  remains  with  the  houu^e  as 
xQCident  to  iu    Br.  Incidents,  pL  xo.  cites  26  AIT.  66. 

Vonor  tn  [  8.  If  a  man  leafes  for  years  or  life^  or  gives  in  tail  rendering 

^b!/'^'""d  ^^^^^  ^^  ^^^  grants  over  the   renty  the  fealty  Ihall    not   pafs, 

Urvicesof  becaufe  it  is  incident  to  the  reveriion  which  does  not  pais,  and 

tU  tenant  in  therefore  the  rent  (hall  pafs  as  a  rent-feck      26  AiT.  38.  in  Fine, 

tei/to  a  Contra  26  AIT.  66-  adjudged  againft  the  opinion  of  the  major  par^ 

/™S' "  ^^  ^""^"^  brought.  ]      ' 

tenfbt  in  Bail  attoniesy  nothtn£^  ihail  pafs  but  a  rent'feck,  for  tUefervicts  are  incident  to  the  rvrer- 
fioni  and  cannot  pafs  witbont  the  revtrfion,  nor  be  fevered  from  the  reverfion ;  for  the  reveriioo  of 
them  was  not  good  but  in  refpefl  of  the  reveriion,  by  feveral,  Wilby  e  contnL  Br.  Grants,  pL 
S40«  cites z6  Al£  66.        ■    Br.  Incidents,  pi.  33.  cites  S.  C. 

f-^*  "n       [  9»  If  the  ,i'ng  has  a  corody  as  incident  to  the  patronage  of  a 
Fol.  60.   priory  J  and  grants  over  the  patronage^  the  corody  (ball  pa(s  with  the 
^  ■"»-'  '^  patronage,  becaufe  it  is  incident  to  the  patronage,     26  Alt  53  ] 
Roll.  R.  [id.  If  a  man  has  a  warren  in  his  own  landy  and  be  Uajes  the 

v^Wif*^  ^^""'^  ^^^  fi^^  ^'  "°^  P^^  ^Y  It.  M.  13  Ja.  B.  R.  adjudged 
j^an,    "       between  Rice  and  Wifeman.  ] 

[11.  If  a  man  has  a  park  in  his  foile^  and  be  leafes  the  pariy 
,  the  foile  fhall  pafs ;  for  he  cannot  have  a  park  in  the  foUe  of  anodier 

man.    Mich.  13  Ja.  B.R.  ] 

[  12.  If  a  man  has  a  warren  and  a  parkj  in  his  own  foile  and  b$ 
leafes  the  warren^  tht  foile  (hall  not  pafs.     M.  13  Ja.  B.  R.  ] 

[13.  If  a  man  has  a  warren  in  his  ownfoile,  and  he  lea/is  the 

warren^  the  foile  fhall  not  pafs  by  it ;  for  a  man  may  have  a  war* 

ren  in  the  foiie  of  another  man.     M.  13  Ja.  B.  R.  Dubitatur.  ] 

$.  p.  But         [14.  If  a  man  leafes  for  life  or  yearsj  or  gives  in  tail  rendering 

!//l«!r«^<r  ^^^^  ^"^  ^^^  grants  over  toe  reverjion^  the  rent  fhall  pafs  upon 

of  the  attornment  as  incident  to  the  reverfion,  though  no  mention  be  of  the 

reverfioa  in  rent.      26  Aff.  38. 1 

his  grant 

faiHs  wttobimfilf  the  rent,  the  rent  (hall  not  pafs.    Perk.  S.  1 13. 

Hob.  ^15,  If  I  grant  to  another  myf/h  in  my  water ^  he  may  fifh  with 

VX^U  ^^^^^  ^^^  ^^  ^^"  ^^^  ^^*  '^^  banksy  and  fo  make  it  dry  to  take  die 
Mjmoi  other-  fifli*  Hobart's  Reports  265.  For  it  is  not  dirediy  neceflary  nor 
wfs  tah       ufual  ] 

the  fifli  a5  "^ 

vrith  nets^  &&  Arg.  Godb.  53.  pL  65.-  n  For  a  grant  fhall  always  have  a  reafonable  con* 
ItruAion.    Perk.  S.  1 10.  So  if  I  ^rant  aUtbefJJj  In  my  fond,  the  grantee  may  fi(h  'viilh  nets. 

Godb.  538.  Ai^.  cites  %  R.  2.  Grants. 

Hob.  [26.  If  a  man  grants  or  referves  W0ody  it  implies  a  Uberty  to  tah 

ft 34.—  1 1     ^^^  ^^^  j'f  away.     Hobart's  Reports  265.  ] 

.—If  a  m.in  ^a5  a  wood,  and  he  grant  aJI  the  oaks  growing  in  his  wood  to  a  ftrangerj  the  p'antee 
may  t-ut  dowi  the  *  oaks,  and  come  upon  the  land  of  the  grantor  nviib  carts  to  carry  thena>  for  other- 
wife  he  cannot  conveniently  have  them,  ^c  Perk.  8.  no.  cites  6  £•  i.  Gr«  41.  S.  P.  Arg* 
Gndh.  53.  pi.  65.  cites  Mich.  28  &  29  Eliz.  in  cafe  of  Dike  v.  Dundan. 

[17.  If 


X  17.  If  1  have  a  ekfe  incompajfedwitb  my  own  land  on  ever^  part,  Cro.  T. 
and  / alien  this  clofe  to  another,  h&Jhall  have  away  to  this  clofe  aver  57°' ^'Ttm 
n^  land'  as  incident  to  the  grant.     For  otherwife  he  cannot  have  g,'-antee 
any  benefit  by  the  grant,     Mich.  3  Ja-  B.  R.  per  Yelverton.   Tr.  fliall  have 
5  Ja.  B.  R,  between  Clark  and  Ruggej  and  febffor  fhall  affign  the  l^'''^^ 
way,  where  he  may  beft  fpare  it.  ]  ^^l^dl, 

and  IS  not  obliged  .to  iifc  the  fame  way  as  1  do.  Noy.  12  j.  Oldfield's  cafe.  If  Away  afnecejit^ 
be  ciaimedy  it  is  a  gocxi  plea  to  fay,  the  party  has  anctlier  way.  But  fecus^  where  a  way  is 
dainied  by  grant  or  prefcription.    6  Mod.  4.  Mich,  z  Aunx,  B.  R* 

f  18.  So  if  the  clofe  aliened  be  not  totally  indofed  with  my  land^ 
hut  partly  with  the  land  of  Jir angers ;  for  he  cannot  go  over  the  land 
of  urangers.     Mich.  3  Ja.  B.  R.  Quaere.  ] 

19  where  a  man  holds  of  another  of  his  manor ^  by  fuit  to  his 
milly  and  the  lord  grants  the  mill  andjuitj  yet  the  heir  of  the  lord 
Jball  have  the  fuit  if  he  makes  a  new  mill;  for  the  tenure  is  to  the 
manor  of  the  grantor  or  to  his  perfon,  and  not  to  the  mill ;  which 
fuit  remains  with  the  other  fervices  j  per  Harle.  Quaere.  Br« 
Ai&fe,  pL  458.  cites  31  E.  i.  and  19  E.  2. 

20.  Where  a  man  has  a  warren  in  his  land,  and  demijes  the  A.  has 
land  for  years,  without  expreffing  the  warren^  the  leflbr  (hall  not  l^-^T'"}^ 
have  it,  during  the  years,  for  he  hath  notreferved  it;  and  the  leflee  and/w/« 
(hall  not  have  it,  for  it  is  not  granted  lo^im,  by  the  beft  opinion ;  but  the  land  to 
per  Prifot,  if  the  warren  be  appendant  to  the  manor  or  land,  itjhaU  J"  T*'^ 
v:eUpafs  by  the  demife  of  it ;  lut  if  it  be  in  grofs,  it  (hall  be  infufpence  xh"  wi?^ 
during  the  term.    Br.  Grants,  pi.  144.  cites  32  H.  6.  24.  does  not 

pafs.  Tr. 
2;  Eltz.  D.  30.  b.  pi.  109.  in  Marg.  ■  ■  There  ia  a  difference  between  a  warren  uftd  with  a 

manor  time  out  of  mund,  and  a  warren  appaidant.  In  the  firft  caf*!  it  ihall  not  pafs  by  a  grant  of 
the  mauoTy  cum  pertinentiis ;  for  it  is  not  parcel ;  in  the  other  cafe,  it  (hall  pals ;  but  not  with* 
out  the  wordsy  cum  pertinentiis.    Dy.  30.  b.  pi.  Z09.  Marg.  cites  S'H.  7.4. 

21.  Where  I  grant  to  z  mza  to  dig  my  land  to  lay  conduit  pipes^ 
if  the  pipes  decay,  he  caniiot  dig  my  land  to  mend  them,  if  it  be 
not  (b  granted.  The  fame  lawy  if  I  prefcribe  to  have  fuch.  conduit^ 
hz.  I  cannot  amend  it,  if  I  do  not  prefcribe  to  do  it,  toties  quoties, 
per  Choke;  quod  fuit  negatum  in  both  cafes  ;  for  per  Curiam,  it  is 
incident  to  fuch  grant  to  enter  and  amend.  Br.  Nuiiance,  pi. 
14.  cites  Q  £.  4«  35. 

22.  Jvaif  andjiray  do  not  pafs  by  grant  of  a  leet\  for  they  are 
not  incident;  contra  if  Utity  zrt , appendanty  and  the  grant  is,  cutm 
pertinefttris,     Br.  Patents,  pi.  56.  cites  8  H.  7.  i.  per  Vavifor. 

23.  A  leet  is  no(  incident  to  a  hundred ^  for  one  liberty  ^cannot  Br.  Covrt 
be  incident  to  another  liberty;  but  a  leet  may  he  appendant  to  z  Baron  pt. 
hundred.     Br.  Incidents,  pL  i8.  cites  12  H.  7.  x6.  9.citesS.c. 

24*  If  one  leafcs  a  reSlory^  the  leiTee  (hall  have  tithes  and  offerings^  The  tithes 
as  incident,     fir.   Leafe,  pL   15.  cites   15  H.  7.  8.  per  totam  i»isby 
Curiam.  Ji;^*»  ^^^ 

though 
^tboucdced;  for  .the  church,  the  chiirch-yard  and  the  tithes,  are  the  re^ory ;  and  all  pals  bf 
parol,  by  the  word  re^lory ;  and  the  parfon  fliall  have  trefpafs  of  the  trees  cut  in  the  church-yard 
and  carried  away,  and  for  breaking  of  the  church.  Br.  Leafe,  pi.  ao.  cites  ai  H.  7.  ar.  and 
there  is  a  quxncy  whether  the  tarfmofrc  boufe,  glebe  and  obiams  do  not  pafs  m  the  demife  bj[  the 
came  oireftory.i«i        Br.  Treipats^  pl«  aio.  cites  S.  C. 

25.  Grant 
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iCtMtt^ 


warrant  the  wrong  of 


25.  Grant  of  a  foreft  pafies  all  the  ganu.    D.  x69.b«  Midi. 

i&2£lte. 
a6.  A.  has  a  manor,  in  which  is  a  park  and  fiih*pQnds.  A. 

demiied  the  manmr^  excepting  deer  and  fijk,  and  after  grants  the 

reveriiani  grantee  fhall  have  deer  and  fiflit  as  appendants.     11 

Rep.  50.  b. 
\iA^^\       27  •  A  mm  is  open  at  the  time  of  the  leaie ;  the  Icflcc  cannot 
V-       Q^  -1  take  timber  to  ufi  about  the   mine,   though  former  leflees  have 
L  ^  ^  ^  J  taken  it ;  for  the  wrong  of  one  leflfee  cannot  \ 

another.    Hob.  235. 

28.  Warrant  pr  a  buck  in  a  park  impowers  the  fervant  of  him> 
that  is  to  have  the  buck,  to  ^  into  the  park  for  him,  and  to  ajjjifi 
the  park-keeper  in  killing  htm^  and  to  bring  him  away.    Hard. 

.         ,      347-  Arg, 

deer>  yet 

B.  cannot  carrysiway  the  deer;  for  it  is  not  incident  to  the  thing  granted ;  per  Haughton  J*  ^odb* 

359.  Trin.  u  Jac.  Bt  R. 

29.  Where  a  franchtfe  is  granted  for  the  benefit  of  a  body 
politick  the  body  politick  Jias  a  power  incidently  to  regulate  that 
ftanchife  for  the  publick  benefit.  Trin.  11  W.  3.  B.  R.  |  Salk. 
142.  City  of  London  v*  Vanacre. 

30  If  the  king  grant  a  xx2&  of  land  in  the  plantations  abroad  to 
a  man,  with  a  legijlative  power^  M^iich  grantee  pafles  over  to 
another ;  the  legiflative  power  ffaall  not  pals  as  a  privilege  annexed 
to  the  land,  but  that  remains  with  the  perfbn  of  eiantor  5  per 
Holt  Ch.  J.  12  Mod.  399.  Pafdi.  12  W.  3,  B.  R,  In  a  cafe 
between  Badflfe  and  Bellamount. 


But  if  X 

hunt  in  his 
parky  and 
to  kiU  a 


(Z.  2)  Pafs   as  Incidents^  what,  to  perfonal  Things 

granted. 


I* 


T  F  a  man  bargains  lor  20  barrels  of  ale  or  eups  of  wine  when  he 
^  comes  to  his  boufe^  thei'e  d>e  grantee  (hall  have  the  ale  and  d)e 

wine,  but  not  the  barrels,  nor  toe  cups  ;  Per  Fitzh.  clearly.  Br. 

ContraA,  pi.  4.  cites  27  H.  8.  27. 


(A.  a)     What  Thing  £ball  pafs  by  Grant  of  other 

Thing.     Appendants. 

[i.  T  F  a  manfeifed  of  a  manor^  to  which  an  advowfbn  is  appen^ 
•*  dant^  aliens  the  manor  ♦  without  Joying  cum  periinentiis ; 
yet  the  advow(bn  fhall  pa6-;  for  this  is  parcel  of  the  manor. 
Perkins  S.  116.  5  H.  7.  37.  b.  Stamford's  Prerogative^  4^  10 
Rep.  Whi(Her  64.  agreed.  38  H.  6.  34.  C<»itra  Do&or  and 
Student  35.     8  H.  7.  4.  b.  ] 

0  kbe  kii^,  hff(»e  the  fifOuu  cf  prcr^gaiivtf  gramleJ  a  manor  to  J.  T^^tuUboKt  txpnffu^ 
the  advvwfmt,  and  wtoout  J»iying,  cum  pefuvenuiiy  aad  yet  adjudged  that  t^  4uWoi\*foa  pafiedf 
beeaiii'e  it  wag  api^ei^dant  to  the  manor ;  but  now  by  the  fiaiute  of  prerof;  itivcf  advowfoDi  .doHrcr, 
fees  of  knights,  do  not  paOfUnlefs  expref&Iy  mentitfiied.  Bi*.  Patents,  pi.  6»  cites  43  E.  3.  %%,  — 
Br.  Grants,  p!.  19.  cites  3*C.<»-«Br.  InciUea:s,  [^1.4.  cites  S.  C**  ■  >  See  Ibid.  pL  35.  contra. 


Goldib.  42« 

And  tv'ith- 
qvcihyins 
any  tbtng 
ofchea^ 
Towfon. 
Perk.  S. 
as6,  S.P. 
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Sutf  Br.  Grant,  pi.  86.  fays*  that  tilings,  which  are  appenikmt)  regatJaht  or  appurtenant,  Ihall 

nm  ()afi  by  granc  of  the  principal  without  thefe  words,  cum  ptrtin,  as  common,  ailvowfon,  way, 

wa'f,  &c«  cites  S  H.  7.  2.  per  Vavifour.— Br.  Grants,  pi.  aj{.  cites  12  H.  6.  33.  per  Moyle. 

»S.  P.  per  Vavifour  and  Davers;  bat  contra  per  Biian  and  Towns.    Ibid.  pi.  85. 

citei  35  H.  8. 

[  2«  Vtwa  coparceners  htpfa  tenement^  to  which  an  advdwjin  ts 
appendant^  and  the  one  diesy  his  heir  in  ward,  and  the  guardian 
grants  aver  the  land  without  any  mention  of  the  advowfon,  referving 
the  ward  of  the  body  to  himfelf,  the  advowfon  (hall  not  pafs  to  the 
grantee.     32  £•  i.  89.  adjudged.  ] 

[3.  If  at  this  day  a  grant  de  novo  be  made  of  common  of  pajiurt  Cro.  C. 
for  heafts  levant  and  couchant  upon  his  manor  of  D.  or  common  4*a-  Sache* 
cfeftovers  wr  turbary  in  fee,  to  be  burnt  or  fpent  within  his  manor,  Po^tcrr 
thefe  are  commons  appurtenant ;  and  will  pa&  by  grant  of  the  ma- 
nor.    Co.  Litt.  121.  D.  ] 

£4.  If  ^.  Jeifed  of  100  acres  of  land,  to  which  a  common  for  Cro.C.483. 
beajls  levant  and  couchant  upon  the  land  is  appurtenant  by  grant  *  ^***-  *7' 
within  time  of  memory^  grants  10  ff,  thofe  acres  otAy  without  faying  f  j  tq  1 
cum  pertinetitiis ;  yet  a  proportionable  common  for  beafts  levant  ^       ^  * 
and  coucfa^t  upon  thofe  10  acres  (hall  pafs,  in  as  much  as  it  ts 
appurtenaqt  to  the  faid  acres,  and  the  common  is  to  be  apportioned,        ^ 
Mich.  13  Car.  B-  R.  •between  Sacheverell  and  Porter,  adjudged  *FoL6i- 
per  Curiam  upon  a  fpecial  verdi£l,  and  fpecial  pleading.     Intratur.  *        _    ^^ 
Tr.  1 1  Car.  Rot.  324.  ]  .  " 

[  5«  If  there  be  a  common  appurtenant  to  a  copyhold  tenement^  and  Seet^om. 
the  lord  skbies  fe^jfmertt  of  the  tenement  with  all  profits^  commo-  ""?"  c''^*^ 
dities  and  common  to  it  appertaining^  yet  thcj  feofFec  mall  not  have  ^^**^^' 
any  common ;  for  it  was  appurtenant  to  the  copyhold,  and  not  to 
the  freehold.    Mich.  10  Ja.  B.  R.  ] 

[  6u  £•  if  he  leaf e  the  copyhold  tenement  for  years,  with  juch  words 
tfs  before^  yet  the  leflee  (hall  not  have  common  for  the  caufe 
ifordaid.     M.  10  Ja.  B.  R.  adjudged.  ] 

[  7.  If  the  king  grants  the  manor  of  D«  to  J.  S,  in  fee  and 
tet  tales  t^  hujusmdi  libertaies-y  as  fuch  abbot  lately  had  in  the  fame 
manor,  and  the  abbot  had  bona  &  catalla  felonumy  by  which  this  is 
a  good  gvatit  of  this  liberty  to  J.  S.  and  aftcr^.  S.  madefeojffment 
wthous  deed  of  the  faid  majwr^  cum  pertinent lis  to  J.  D.  T'his 
ihall  not  pafs  the  (aid  liberty  to  J.  D*  it  being  done  without  deed. 
Mich.  37  £!•  B.  R.  in^Owen  Vaughan's  cafe,  ^  which  is  the  abbot 
of  Stiata  Marcella's  cafe^  and  reported.  Co.  9.  J 

8.  K  for  eft  was  appendant  to  the  honour  of  P.  and  the  king  Br.  Patents, 
granted  the  bonfiur  cum  pertin.  and  by  this  th.^  forejl pajfes  \  per  P^35' 
Cliriain.    1^»  Ipcideiits,  pi.,  ii.  cites  26  Aff.  pi.  60.  !l!!l|'ci 

cited  10  Rep.  64.  b.  in  Wiiftler's  cafe. 


locidcnts^  pi.  2 1,  cues  <26  Afll  pi.  60.  •  pars,  bat 

by  exprcfi 
words.  Quod  nota.    Br.  Patents,  pi.  35.  cite*  S.  C. 

X  ZO.  A  leet 


119  40tanttf« 

fO.  A  kit  may  be  appendant  toavilly  and  pais  by  die  njhne  of 
avill,  cum  pirttnentiisy  in  a  grant  of  the  king.     Br«  Incidents^  pL 
'  29. cites  18 H.  6.  II. 

il«  Fire-baotiy  boufe-bovte^  and  biy-bo9tey  are  appurtenant  to  a 
termor,  or  tenant  for  life,  though  the  ieafe  be  by  parol,  without 
deed,  and  without  exprefSng  any  grant  of  them ;  per  Afcue,  &  totam 
Curiam.  And  the  fame  law,  per  Markham,  of  thugb'-bootey  but 
contra  per  Afcue.  And  as  to  fiU^ooUy  die  Juflices  were  of 
diverfe  opinions.     Br.  Incidents,  pi.  6.  cites  21  H.  6  27. 

12.  If  I  Uafe  an  acre  of  land  to  wbicb  an  advowfon  is  appendant  for 

Ufiy  rejtrving  the  advowfon^  and  after  grant  tbe  rcverfion  of  tbe  acre 

tvitb  the  appurtenances^  the  advowfon  fhall  not  paft^  becaufe  it  is 

'  not  now  appendant.     Butiil  grant  tbe  advowfon  for  lifcy  referving 

tbeacrey  yet  the  reverfion  of  the  advowfon  remains  ^pendant  t6  the 

acre,  ana  by  grant  of  the  advowfon  with  the  appurtenances,  the 

advowfon  in  reverfion  (hall  pais^  per  Prifot.    Br.  Grants,  pi.  6a 

cites  38  H.  6.  34. 

Br^Cnnts,       13*  Land  may  be  appendant  to  an  office  i  and  an  jj^rr  may  be 

pi.  129.        appendant  to  a  manor  or  land\  and  by  grant  of  the  office  in  tbe  one 

^"^Br.^'     cafe,  the  land  (hall  pafs  without  livery;  and  by  liverv  of  the  land 

CompriVe,    in  the  other  cafe,  the  office  fhall  pafs :  as  the  office  of  Warden  of  the 

pi.  Incites  Fleet  has  land,  appendant,  &c.  Br.  Incidents,  pL  13.  cites  i  H. 

S.  C.  But      A  *,  O 
irai/csuinot    /•***• 
be  parcel  of  an  office,  nor  an  office  parcel  of  land, 

14.  ff^aif  and  ftray  are  not  parcel  of  a  leety  nor  incident  to  xf^ 
but  may  be  appendant  to  it.  Br.  Comprifei  ttc.  pi.  20.  cites  8 
H.  7.  I. 

15.  Tttbes  and  offerings  are  incidents  to  a  paribnage,  and  by 
Ieafe  of  the  parfmage  by  parol,  without  deed,  they  pafs,  though  not 
exprefslv  named.  Br.  Incidents,  pi.  7.  cites  15  H.  7.  8. 

16.  If  there  be  a  ^r^f  of  antiquity,  and  office  cfparkjbi^  ufualhr 
granted,  with  certain  profits  appendant  to  it,  as  windfalls,  otc«  thole 
things  (hall  go  with  the  office  hy  prefcription;  and  be  exijoyad  by 
tbe  keeper.  D.  71.  b.  pi.  47.  Trin.  6  E.  6. 

17.  reofiment  of  a  manor,  &c.  and  livery, made;  though  the 
tenants  do  not  attorn,  yet  an  advoiwfon  paiTes,  as  appendant  to  the 
demefnes.  D.  70.  b.  pi.  41.  Marg.  32  kHz.  C.  B. 

18.  If  a  man  has  land,  and  a  way  to  it,  and  he  leafes  die  bnd, 
tbe  way  palles,  though  not  cxprefTed  in  die  deed ;  and  the  difierenoe 
is  between  a  grant  of  land  widi  common  or  eftovers  to  be  burnt ; 
there  if  he  lets  the  land,  the  common  of  eftovers  will  not  pafi  with* 
out  a  deed  and  exprefs  words  i  becaufe  they  are  profits  afprenier  in 
esnetbet's  foily  and  are  not  rfnecefftty ;  but  the  land  cannot  be  uied 
without  a  way,  fo  that  it  muft  eo  with  it  of  neceffity.  And  unity 
dfpofleffion  does  not  extingui£it.  Cffx>.  J.  189.  Micb.  5  Jac. 
Beaudly  v.  Brook. 

If  three  oo-  19*  By  grant  of  a  manor  diat  has  a  leety  the  leet  fliall  pafs  with- 
narceners     ^j^  exprefs  mendon,  or  words  equipollent.  13  Rep.  64.  b. 

manor,  to  which  a  leet  is  ap^urtenantt  and  the  luog  furcbafti  Huoparh  of  the  manor,  wkh  the 
appurtenances,  the  leet  is  not  extin^,  but  remains  appendant  to  the  third  part  of  the  manor. 
*  Aa<L  26.  pL  58.  Anoo.  ■■    But  tbe  reporter  adds,  quiore,  U»  iutent  ^  for  at  leaft  the  K.  Mds 

(be 
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the  leet  with  the  third  coparcener,  but  not  the  wholo  leet  by  the  alienation  of  the  two  fibers* 
— *  Benl.  ao.  pi.  30.  S.  C— D.  30.  b.  pi.  209.  Marg.  S.  C.^-^-^lf  it  has  u fed  to  pafs  by 
grant  of  the  mannrt  cum  pertinentiisi  &c.  time  out  of  mind,  it  is  appendant.  Br.  IncidentSi  pi*  2. 
cites  n  ^'  ^*  4«  The  fame  law  of  an  hunJnd.  Ibid>  38rook,  fays^  it  feems  thai'  a  bundrtfi 
may  be  appendant  io  a  mamr,  Br.  Court  Baron,  pi*  15. 

20.  A  mlljhne  taken  out  to  be  picked  fhall  pafs  by  a  demife  or 
conveyance  of  the  mill.  1 1  Rep.  50.  b.  Mich.  12  Jac.  in  Liford's 
cafe. 

21.  By  theftatute  27  H.  8»  all  tithes  and  churches  were  given 
to  the  kins,  and  it  was  refolved  by  Hobart,  Winch,  and  Hutton, 
that  church  contains  all  fruits  and  profits  appendant  to  it.  Mich* 
18  Jac.  I  Jo.  2w  Wright  v.  Gerard. 

22.  A  msLVij/eifed  in  fee  of  an  hundred^  and  of  lands  within  the 
hundred,  grants  the  hundred.  It  was  held  by  Lord  King,  that  this 
pafled  only  the  franchife ;  and  not  the  lands  within  the  hundred  or 
franchife ;  and  the  rather,  in  regard  that  the  hundred,  and  tfaofe 
other  lands,  came  to  the  grantor's  family  by  different  purchafes. 
2  Wms's  Rep.  400.  Mich.  1726.  Bays  v.' Bird. 

(A.  a.  2)  Pafs.     What  will  pafs  by  the  Words 

Cum  Pertinentiis. 

I.  A  -^nd  two  others  were  feifed  in  fee  of  the  manor  of  D.  to 
^^  •  which  a  hundred  was  appendant  j  and  the  two  releafed  to 
A.  and  his  heirs  'all  their  right  in  the  hundred,  and  after  they  three 
give  the  manor^  cum  pertinentiis^  to  baron  and  feme^  and  to  the  heirs 
of  the  baron  \  per  Littleton  and  Waingf.  the  third  part  of  the  hun^^ 
dred  pafies  by  thefe  words,  cum  pertinentiis ;  for  this  remains 
appendant  to  the  manor  as  before,  and  the  other  two  parts  are  fever edy 
r.nd  made  in  grofs  by  the  relcafe  ;  and  yet  they  were  jointenants 
^fter  the  relcafe  of  the  whole  manor,  and  furvivorHiip  may  take 
place ;  but  the  jointenancy  of  the  hundred  is  determined  by  the 
releaie.    Br.  Jointenants,  pi.  2  cites  33  H.  6.  4,  5. 

2.  The  king  grants  warren  within  my  manor ;  if  I  infeoff  the  F  1 21  1 
king  of  the  manor  without  pertinentiis,  I  fhall  have  the  warren. 

D.  30.  b.  pi.  209.  Hill.  28  H.  8.  (^^^7;;  ^ 

manor  time  out  of  mine,  and  appendant;  in  the  fird  cafe  it  does  not  pafs  by  grant  of  a  manor 
cum  pertinentiis  ;  for  it  is  no  parcel ;  in  the  fecond  it  paifes^  but  not  without  cum  pertinentiis. 
P.  30.  b.  pi.  209.  marg.  cites  8  H.  7. 4. 

3.  If  a  man   makes  feoflfment  of  a  mefuage  cum  pertintnttis^  ibid.  pi.  54. 
no&ing  pafles  by  thefe  words  (cum  pertinentiis)  but  the  garden,  ^*^u^g"* 

curtilage,  and  clofe  adjoining  to  the  mefuage,  and  upon  which  the  *f 1  \ 

niefuaee  is  built,  and  no  other  land,  though  other  land  hath  been  occu-  'mefu^igs  was 
pied  with  the  mefuage;  notwithftanding,  in  the  time  of  H.  8.  it  was  dcmifed 
ufed  to  add  fhefe  words,  ac  omnia  terras  Ten.  ic  hereditamenta  ifnJJItlis)" 
eidcmmef.pertinen.  autcumeodemoccupatalocataautdimifT.  exiften.  only,  but 
And  £>  the  land  ufed  with  the  mefuage  (hall  pafs..  Br.  Feoffment  de  ^««"  ^}^^^    . 
tcrrc,  pi.  53 .  cites  32  H.  8.  23  H.  8.  K!,'*^' 

mc*fitd  tbirrufitb  (or  the  fame  rent,,  and  iy  t*ft  faim  words ;  the  lord  Chancellor  Bromley^ 
by  advice  of  the  judges,  ordered  thofe  lands  ihould  now  pafs  alfo  ;  yet  in  law  they  do  not  pafs, 
»  fome  Juftices  hold.  Gary's  Rep.  24,  af.— >Surrender  of  a  boufe  cum  pertinentiis  will  pafs 
land  :  per  Harvey  J.  K«C.  a< 
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Hughes't  4.  A,  and  fix  others  vrtxt  feifei  in  fee^  to  the  uje  of  G.  and  hb 

^^'VcStCT  ^^^  rf  ^  ^^^fi  ^^^  70  acres  ofland^  iSc.  in  lii  called  now,  and 

S.'c.Md*  t*"*®  <>"t of  mind,  by  the  name  of  W.  and  fo feifed  they  all  by  in- 

Uytf  it  wap  denture  demifed  the  mefuage  aforefaid  with  thf  appurtenances  called 

^e  opinion  J§r^  yithin  the  parijh  of  H.  aforefaid^  to  J.S,  for  life.   Upon  a 

^^rt}  foccial  verdi&itwas  moved  in  arreft  of  judgment,  whether  this 

And  NelC  demife  by  G.  the  cefty  que  ufe,  and  his  feoffees  be  fufficient  ?  And 

^^^''  9*^  whether  it  will  extend  to  the  70  acres  in  demand  by  the  name  of 

ciieJ  D.  ^^  mcfuagc  with  the  appurtenances  called  W.  it  not  being  ex- 

158.  s.  C.  prefsly  found  that  the  iaid  70  acres  were  appurtenant  to  the  (aid 

as  adjudged,  mefuage,  &c.  D.  158-  pL  31.  HiU.  4  &  5  P.  &  M.   Drew  v. 

that  by  the   w*^'  ^       *'     •>  '*        ^ 

grant  of       xvaarrow. 

Che  houfe,  the  grantee  Ihall  have  the  other  as  a  thing  implied  in  the  grant ;  but  I  do  not  find 
it  fo  adjudged  there,  but  left  only  as  a  quxre. 

5,  A.  feifed  of  a  barn,  in  which  the  tithes  of  certain  lands 
have  ufed  to  be  put,  let  the  fame  by  thefe  words,  demife^  and  to 
farm  let  the  bam  with  all  tithes  belonging  to  the  fame ;  it  was  held, 
that  the  tithes  did  not  pafs ;  but  tidies  which  had  ufually  been 
demifed  with  the  barn,  pafled  by  fuch  words ;  as  by  the  demife  of 
a  houfe  cum  pertinentiis,  all  the  lands  pafs  which  have  been  ufed 
to  be  demifed  with  the  faid  houfe  \  for  the  demifing  ufuallv  of  the 
tithes  with  the  barn  makes  the  tithes  to  be  belonging  to  tne  barn, 
and  not  the  inning  them  in  it.  4  Le.  183.  Mich.  20  Eliz.  C.  B. 
Anon. 

6.  Situm  reSforia  cum  decimis  eideni  pertinent,  habend'  fitum 
praedid.  cumfuis  pertinentiis  for  20  years  >  the  tidies  pafs  for  20 
years.    Le.  201.  Pafch.  28  Eliz.  in  die  Exchequer.  Gary's  cafe. 

S  V  and  7*  ^^  lejfee  for  years  of  a  houfe  and  land  ereSt  a  conduit  on  the 

^  i^ay  land,  and  after  the  term  the  lejfor  occupies  them  together  for  a  time, 
come  into     and  then  fells  the  houfe,  with  the  appurtenances,  to  A.  and  the  land 

S^'J/^but  *^  ^' — ^'  ^^'  *^^^^  *^  conduit,  and  the  pipes,  and  liberty  to 
it  ought  to  amend  them  5  but  per  Popham,  if  leflee  erefts  a  conduit,  and  after 
be  in  con-  the  leJfor^  during  the  leafe^  fells  the  houfe  to  A,  and  land  to  B,  and 
timc^and  *^'  ^^  '^^  determines;  B.  may  hinder  A.  from  ufingthe  con- 
thia without  ^^'^  ^  "^7  break  it;  becaufe  it  was  not  ereded  by  one  that 
fpccial  pro.  had  a  permanent  eftate  or  inheritance,  nor  made  one  by  the  occu- 
fcriptiort  or  padon  and  ufe  of  them  together  by  him  that  had  the  inheritance; 
gr^u  Per  ^^  '^  '^  ^^  ^  diffeifir  of  a  houfe  ana  land  ereds  fuch  conduit,  and 
Cur.  Mo.  the  dijfeifee  re-enters^  not  taking  conuiance  of  any  fuch  ere^ion, 
^82*  nor  ufmg  it,  but  prefendy  after  fells  the  houfe  to  A.  and  the  land 

inch's!     to  B, — ^8.  may  hinder  A.  from  ufing  the  conduit.  Cro.  J.  1 21. 
Trin,  4  Jac.  B.  R.  Nicholas  v.  Chamberlain. 

[n       8.  Habend'  tenementum  cum  omnibus  eorumpertinentiisj  &c.  lands 
^  ^^  J  appurtenant  pafied  by  the  name  tenement.  (Jra  J.  175.  Trin.  5 
Jac.  B.  R.  Ward  v.  WalUiew. 

9.  Ommion  is  not  created  by  the  words  cum  pertinentiis.   Yelv« 
189.  Mich.  8  Jac.  B.  R.  Maflam  v.  Hunter. 
jf»  pattern        10.  Tythes  cannot  pafs  as  appurtenances  to  a  grange^  becaufe 
have  been    *^  "^  ^  fcvcral  «LtuKs>  cxcept,  a&  Winch  J,  (aid,  the  grange 
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ts  Ac  ^gicbe ;  for  if  it  is,  then  the  reflory  may  pafs  by  this  name,  long  t'm« 
Winch.  72.  Pafch.  22  Jac.  C.  B.  Bone  v.  Bifhop  of  Norwich.  ciScT;1['  * 

fliall  pafs  now  by  grant  of  the  chapel,  and  all  tithes  thereunto  belonging,  though  otherwifc  the 
name  Portion  of  tythes  i$  necelTary  in  grantsg   Clayt.  15*  Anon* 

1 1*  A.  feifed  of  a  mefuage,  and  two  acres  of  land  four  miles  For  lands 
di/lantj  and  which  were  occupied  7  years  with  the  mefuagey  ♦  ^fc-  ^''"'^  P^^* 
vifed  by  his  will*  the  mefuage,  cum  pertinentiis  feu  aliquo  modo  J^ords  but 
fpedantibus,  to  his  wife^  daring  her  widowhood,  and  after  to  oniyfuch 
his  fon  C.  and  his  heirs  for  ever,  &c.    Refolved,  that  the  two  things 
acres  do  not  pafe.    Litt.  R.  9.  Hill.  2  Car.  C.  B.  Keen  v.  Allen.        ^^ly  may"^ 

be  pemioing.  Cro.  Car.  57.  Kene  v.  Allen.  But  had  it  been  cumterrit  ptrt'uientibuif  it  had 

been  otherwife.    Ibid.       ■   ■  A  mefc  eontaining  i*  acrts  of  land^  was  granted  by  copy  upon  a 
farrender,  and  was  objected  to  as  not  good ;  but  the  court  gave  no  regard  to  it.    Cro.  £.  zg. 

Thn.  16  Eliz.  B.  R.  Clamp  v.  Clamp *  Refolved,  that  the  lands  did  pafs  by  the  words 

c«!n  pertinentiis ;  for  being  in  a  wi/I,  the  intent  of  the  devifor  (hall  be  obferved.  Go«lb.  40*  Har« 
Hood  Vm  Higlam.  Goldib.  9^  Butcher  v.  Samford.  S.  P. 

12.  Liberties  in  grofsj  which  lie  in  charter,  will  not  pafs  by  dio 
words  de  maneriis  prasdi(^is  cum  pertinentiis,  without  fpecial 
words  of  omnia  privileg^a  ic  franchef.  &;c.  Jo.  272.  8  Car.  in 
Itin.  Windfor,  in  Lord  Lovelace's  cafe. 

13.  Turbary  granted  to  a  houfe  pafies  by  the  grant  of  the  houfe 
cum  pertinentiis.  3  Lev.  165.  Trin.  36  Car.  2.  C.  B.  Solme  v« 
Bullock. 


(C.  a)  Deeds  of  Grant.  How  Deeds  of  Grant 
fliall  be  expounded,  where  one  Part  is  contrary  to 
the  other. 

[  I.  T  F  *  copyholder  in  fee  according  to  the  cuftom  furrender 
^  out  of  court  into  the  hands  of  the  tenants  in  writing,  a$ 
followeth  ;  Metmrandum^  fuch  a  day  and  vear  A.  S.  the  copyholder^ 
fwrrendered  the  land,  &:c.  to  the  ufe  of  B.  and  C.  and  the  furvi* 
vor  of  them,  and  for  default  of  ijjue  of  C*  of  his  bodv  begotten  the 
faid  land  Jhall  remain  to  2).  This  furrender  not  to  jtand  and  he  of 
forccy  till  after  the  deceafe  of  A.  S.  thefurrenderon  If  this  memoran- 
dum ihoiud  be  good,  then  it  would  be  a  furrender  to  commence  at 
a  day  to. come,  and  dien  it  would  be  void;  and  therefore  the  fur** 
render  being  perfe<3  before,  by  the  firft  part  of  the  inftrument,  this 
memorandum  (hall  not  make  it  void ;  but  the  memorandum  fhall 
be  void.  Trin.  10  Car.  B.  R.  between  Seagood  and  Hone',  ad*- 
judmi  per  Curiam  upon  a  fpecial  verdict.  Intratur  Mich,  8  Car« 
fi.K.Rot.  195.] 


L  2  (D.  a) 


£3  ^ranttf^ 

(D-  a)  How  it  may  be.  In  what  Cafes  it  may  be 
without  Deed 9  in  refped  of  the  Grantor  or 
Grantee; 

[  I.  T  AND^  or  other  thingy  which  may  he  granted  to  any  natural 
■*--'  per/on  without  deed,  may  be  granted  to  a  file  corporation 
without  deed,  as  to  a  parfon,  biihop,*aiid  fuch  like,  and  to  their 
fucceiTors.    Co.  Litt.  94.  b.  ] 

[  2.  So  fuch  thin^  may  be  granted  to  an  ahbot  and  covent^  or 
prior  and  covent^  and  to  their  Juccejfors  without  deed,  becaufe  the 
abbot  only  takes,  and  not  the  covent.    Co.  Litt.  94.  b.  ] 

[  3.  But  land,  or  other  thing,  which  may  pafs  to  a  natural  per- 
fon  without  deed,  can  not  pafs  to  a  corporation  aggregate  without 
deed,  as  dean  and  chapter,  mayor  and  commonalty,  and  fuch  like. 
Co.  Litt.  94.  b.  ] 

4.  A  body  politick,  as  a  mayor  and  commonalty^  cannot  make  a 
gift  of  chattels  perfinal  without  deed.     Perk.  S.  64.  cites  4  H. 

So  when  a  5.  If  a  man  he  fit  fed  in  fee  of  a  manor j  or  of  a  park^  and  makes  a 
"fr/« Ti^'  in/Jijf  or  a  keeper  for  ftfe,  this  muft  be  by  grant  and  by  deed  j  be- 
ure/i  which  caufc  it  is  an  interefi  derived  out  of  his  inheritance*  T rin.  10  W. 
he  hath,       ^.  B.  R*  12  Mod.  200.  Saunders  and  Owen. 

grants,  an         ^ 

office  for  Iife>  it  muft  of  neceflity  be  by  deed ;  but  if  he  doth  it  by  virtue  of  an  attbtrity  tiiljt  there 

Deeds  no  deed  at  all.    Tiiii.  lo  W.  3.B.  R.  12  Mod.  201.  Saunders  and  Owen. 

6.  Where  a  cu^om  was  alledged,  that  the  lord  admiral  foould 
conftitute  a  regijiry  for  and  during  the  term  of  his  life^  it  was  ad- 
judged he  might  nominate  without  deed.  12  Mod.  202.  Saunders 
and  Owen. Cites  it  as  ruled  Dy.  152.  in  Hunt's  cafe. 

7.  When  corporations  have  power  by  prefiription  to  nominate  a 
town^clerJt^  the  conftant  pra6licc  is  never  to  nominate  them  under 
the  common fialy  but  only  to  eleft  him ;  yet  he  has  an  eftate  for  life, 

.  and  may  maintain  an  affife  for  bis  office.  In  London  indeed  it  is 
cuftomary  to  grant  it  by  deed,  but  in  other  corporations  not. 
Trin.  10  W.  3.  B.  R.  12.  Mod.  202.  In  cafe  of  Saunders  and 
Owen. 

8.  Whatever  is  to  take  efFed  out  of  a  power  or  authority,  or  hy 
way  ef  appointment^  and  not  out  of  an  intereft,  is  good  without 
deed.  Trin.  10  W.  3.  B.  R.  2  Salk.  467.  Saunders  v.  Owen. 

(E.  a)  How  it  may  be.     In  what  Cafes  without 
F0I.62.  Deed,  and  in  what  not.     Licence. 

•  Itfccms    [  I.  A  Licence  to  chafe  in  a  chace  may  be  without  deed.  *  4^ 

U  Ihould  be  Xx   E.  '22.  1 

Br.  Licence,  pi.  i.  cites  42  E.  3. 1.1— pi.  6.  cites  22  H.  6.  52.-^Trefpaf5  by  the  Dotchcfs  cf 

Norfolk  againft  levcr«l|  Yaxley  for  (ome  pleaded  uot  e^iiity,  Aod  for  ibc  cUicrs  IaIJ  that  il* 

'1<UKU^ 
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■j5\.'unliff  fff«.v<f  and  granted  to*  J.  D.  Earl  of  Suffoikf  to  enter  and  bunt  at  hUpkafure,  by  which  the  tUm 
f\niLiHSj  ai  the  ftrvant  of  J.  D*  and  hy  bis  commtvtd  entered  and  chmjcd  and  took  tU  deer  Sc  hoc>  &C. 
Per  Keblcy  Che' grant  is  not  good  without  writing  ;  and  licence  is  not  good,  but  to  him  to  whom 
it  is  $ivcn ;  and  licence  to  chafe,  is  not  fuflicient  to  take  the  deer  ;  and  licence  is  only  at  pica- 
ftire,  which  cnnmt  be  ^iinted  fwer,  as  of  a  way,  or  to  enter  into  nny  houfe  to  eat  and  drink,  and  he 
cannot  take  the  deer,  for  he  who  gave  the  Licence  had  no  property  in  it.  Br*  Trefpafs,  pi.  287. 
cites  la  H.  7»  25.— One  may  judify  to  bunt,  or  ufe  the  like  liberties  in  the  foil  of  the  plaintitt' 
himfelf,  who  made  the  licence,  witliout  any  ^leed.  Trin.  18  Jac.  Cro«  J.  575.  in  caij»  of  Monk  v. 
Butler.-^ cites  5  H.  7.  42.  £1.  3.  2. 

[2.  A  man  may  grant  the  pajfure  of  a  clofe  fir  years  mthout  T  124I 
dccii    Becaufe  it  psuTes  the  land  *  for  depafturin^)  and  not  the  -^^q^  ^. 
vefture  only  as  common  for  beafts.    Tr.  14  Car.  B.  R.  between  pi.  25.—  * 
Moutttjoy  and   Terdrus.   per  curiam,  adjudged    upon   demurrer,  *  Orig.  (n\ 
where  in  trefpafs  the  defendant  pleaded,  that  A.  was  feifed  in  fee,  ***^^^*0 
and  leafed  die  pafture  of  the  clofe  for  years  to  B.  who  licenced  him 
to  put  in  his  beafts,  and  all  this  pleaded  without  deed,  and  ad« 
judged  a  good  plea,  for  the  reafon  aforefaid.     Intratur.  Trin.  14 
Car.  Rot.  1291.  ] 

[  3.  But  othenvifi  had  it  ^een,  if  he  had  granted  fajlure  for 
artain  bcaft$,  ] 

« 

(F.  a)    What  Things  may  be    granted   without 

Deed. 

« 

[  f •  CT^R E ES  growing  may  be  granted  without  deed.  42  E.  3« 

[  2.  A  horfe  or  cow  may.  42  E.  3.  23.  b.] 
3.  All  chattels^  real  or  perfonaL,  may  be  granted  or  given  wkhduC 
deed,  unleis  in  fpecial  cafes.    Perk.  S.  57. 


(G.  a)  How^     In  what  Cafes  without  Deed* 

[i.    A  T HING  hing  merely  in  grant  cannot  pafs  without 
^  deed.] 
[2.  jfi  a  reverfton  cannot  pafs  without    deed.     Contra  42  AreverHon 

£.3.4.1  inate^n^^ 

^  ^  -^  not  aflij^nn- 

ble  without  deed  and  attornment.    3  I^y.  153, 

[  3.  Rentfervice  cannot  be  granted  without  deed.  43  £•  3*  i.  b* 
20  H.  6.  7.  J 

[4.  Rent-charge  cannot  be  granted  over  without  deed.   D.  3  Perk.s.6r. 
&4Ma.i39.37.    12  H.  4.  I7»  18  E.  3.  56.  b.  ]  Ar^'gilBut 

vfon^artiikn  a  rent  may  be  granted  by  one  coparcener  unto  another  without  deed.    Perk.  S.  62. 

[  5*  A  hundred  in  grofs  cannot  pafs  without  deed.  1 1  H.  4. 
89.  b.  ] 

(6.  A  Corody  cannot  be  granted  without  deed.     12  H.  4.  17.  ] 

7,  An  advowfon  cannot  be  eranted  without  deed,  by  delivery  s.P.ero.E. 

of  the  feifm  at  the  door  of  the  church,  8  H.  6.  33,  20  H,  6.  7.  b.  i^v  Min^ 

Contra 43  E.  3.  I.  b.  J  l:rir^,r  " 

&it^m>Comf9fitim  between  parceners  tc  frefait  by  turns  is  good  without  writing*  D.  29.  pi   1.4 

L3  — ^ 
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■  A  man  may  make  a  grant  of  an  advmafm  without  decfl,  fcnicet,  he  m.iy  «^f  u  the  Je^r 

tf  tbt  cbvrtbf  and  deUvtr  feifin  of  tbi  doorf  and  this  is  good  without  ^ced ;  per  aii  Vhe  j[u(lic«S|  bu( 
kirton  coQtraxy.    Bn  GrantS|  pi.  18.  cites  43  E.  3.  i. 

[  8.  The  profits  cf  a  mill  cannot  be  granted  without  deed.  18 
E-3-56.b.]    '  '        \ 

[  9*  A   manor  will    pafs  with    attornmeni  without   ^eed.    20 

Vid.  [  lO.  An  advowfon  appendant  will  pafs  with  the  raanor  without 

(A.  a.  1.)    deed.  20  H.  6.  7.  b.  ] 

[  II.  A  ward  of  the  body  may  be  granted  over  withoMt  deed; 
for  it  may  be  delivered  over  by  the  hand,  as  well  as  any  other 
chattel  \  becaufe  it  i$  an  original  chattel,  Co.  Litt  85.  Cbntrary 
admitted.  14  £.  3.  A6Hon  upon  the  ftatute.  17.  ] 

[  12.  A  vill  cannot  be  leafed  for  years  without  deed ;  becaufe  it 
is  derived  out  of  a  franktenementy  which  lies  in  grant*  Co« 
Litt.  85.] 

r  I2C  1       [  13.  If  the  king  grants  to  J.  S.  the  manor  of  D.  and  that  he 

^  '  ■  •  fliall  have  tot  tales  tantas  U  edfdem  libertatesj  in  the  faid  manor  as 
fuch  abbot  had  before ;  and  the  abbot  had  in  the  faid  manor^ 
bona  bf  catalla  felonum^  &c.  and  after  y..  S.  makfs  feoffment  of  the 
faid  manor  to  J.  D.  in  fee,  with  the  appurtenances^  without  deed^ 
this  does  not  pafs  the  liberties,  this  feomnent  being  without  deed^' 
Mich.  37  EI.  B.  R.  adjudged  in  the  report  of  Owen*s  ca^  whtchi 
Is  reported  in  Co.  9.  in  the  name  of  tjhe  abbot  oif  Strata  Marcella'^ 
cale.  1 

^  ^m^^  .^       [  14.  A  parfin  ^:2mot  grant  his  tithes  over  to  ofirangtrfiir  Ufe^ 

Fo.  63.    or  years^  &c.  without  deed.     Becaufe  it  refts  merely  in  grant.  M, 

v--y-  ■>  4.  Ja.  B.  R.  between  Hawkes  and  BrasfiekL  per  Curiam,  r.  13  Ja, 

Cro.  J.  137.  B.  R.  per  Curiam.  ] 
s.  c.  .       r  .         J 

p.  117.  pi.  7t.  >  1  Le.  29*-  ■     TuIki  ivi^l  not  pafe  by  grant  without  deed.    Trin.  26 

>:iir.  B.  R.  Le.  13.  Withy  v.  Saunders.  .  ■  -  By  vuay  of  ccntr.i^l  a  ^emife  may  be  of  tythes 
without  deed,  but  in  pleading  it  ought  to  be  fet  forth,  that  there  was  a  deed.  Arg.  Godb.  374. 
cites  10  Rep.  02.  where  the  deed  ought  to  be  A^ewn,  whicli  proves  that  there  ought  to  be 

a  deed. 

« 

s.  P.  Godb.  [15.  But  a  parfon  may  leafe  his  re£lory  for  years  by  parol^ 
374.  in  cafe  without  deed,  by  which  the  tithes  fhall  pafs  as  amiexed  to  ttie 

^A  leafe  of  the  parfonage  iviib  the  titbet  htlongiiii  thereto  is  good  without  deed,  and  it  feems  the 
reafon  is,  becaufe  of  the  glebe.    Br.  Leafe,  pi.  i.  cites  16  H.  7.  3.  and  19  H.  8.  la*  And 

the  leHee  iball  have  the  tithes  and  ^jpriirft  a  iacidcnt,  and  the  leafe  is  good,  though  there  be  no 
parfonage-houfe,  but  only  a  church  sind  church  yard.    Br.  Leafe,  pL  ]5«  cites  13  H.  7.  8. 

[  16.  A  parfon  cannot  leafe  bis  tithes  to  ajlranger  for  CTie  year 
^nly  without  deeds  for  in  this  cafe  there  cannot  be  any  diverfity  be- 
tween one  year  and  two,  it  being  made  to  a  ftranger,  by  which  the 
tithes  ought  to  pafs  by  way  of  grant.  ]  .         •        . 

Ypitr.  04.]     '    [  17.  A  parfpn  may  leafe  bv  parol  ^  a  parijhioner^  for  a  certain 
T  ^^s  ^  confideratrort,  his  own  tithes  for  one  ye(ir  only ;  fpr  the  pafifliioner 
iJiJorig!  ^  *^  h  ^'^Jf  sT  rttaimr^  and  the  tithes  are  always  growing 
-•  *'  '  ' within 
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^thin  the  year,  and  the  grant  for  the  confideration  is  but  a  com-"  P«r  que  1« 
p^iM  between  him  and  the  parfon  i  *  t  ^r  the  tithes  leafed.  M.  tk«*e^*' 
4»  Ja.  B.  R.  between  Hawkes  and  Brayfield  agreed  per  Curiam,  done,  but 
Mich.  8  Ja.  B.  dodor  Langworth's  cafe.  J  J^cfo  word« 

pluiagc..-^  Orig.  Pur  leas  difmes. 


[  i8.  802.  parfon  may  Icafe  by  parol  to  a  parilhioner,  for  a  cer-  Y0I7.94. 
tain  confideration,  his  own  tithes  ^r  two  or  more  years^  or  for  life^ 
ice*     Becaufe  it  enures  as  a  difcharge  by  way  of  cmtpojiiion  for  the 
tidies  of  another  year,  which  are  not  growing.     M.  4  Ja.  B.  R. 
between  Hawkes  and  Brayfield  per  Curiam. 

B.  R.  parfon  Booth's  cafe  adjudged,  cited  Mich.  8  Ja.  B.  thoie  •Chi;. 
caies  were  contrary  to  this.  *  But  a  grant  was  adjudged  accord-  (Mes  a 
ing  to  this ;  Trin.  21  Ja.  B.  R.  between  Snell  and  Honicomhe  con-  J^^^^ 
fultation  denied.  ]  judge.) 

[  19.  But  Mich.  8  Car.  B.  R.  between  Lake  and  Saintbill^  a 
prohibition  [was]  denied.  Becaufe,  per  Curiam,  it  is  not  a  sood 
grant.  H.  9  Car.  B.  R.  between  Norgate  and  Knowlesy  per  Curi- 
am. Contra  M.  4  Ja.  B.  R.  between  Hawkes  and  Brayfield  ad- 
juc^ed.  j 

[20.  It  ieems,  that  where  a  parifhioner  has  fuch  leafe  of  his  Cro.J.56Y« 
dthes,  for  one  or  more  years,  or  for  life,  without  deed  to  him 
and  to  his  affigns^  that  the  affignee  of  the  land  after  (hall  take  ad- 
vantage of  it.    Trin.  21  Ja.  B.  R.  between  Snell  and  Honicomhe  [  J26  1 
adjudg^    Contra,  29.  £1.  adjudged  between  Nelfon  and  Wood- 
ward. J 

[jDff^r  C$tn0«.] 

[  21.  A  grantee  of  a  future  inter  eft  of  lanJy  as  he  to  whom  a 
grant  is  made  of  land  for  years  to  commence  after  the  death  of  a 
JefFee  for  life,  his  furrender  or  forfeiture,  may  afiign  it  over 
without  deed,  during  the  life  of  the  lefTee  for  life.  D.  2  &  3  Ma* 
X24.  pL  41.  adjudged.  Throgmorton's  cafe.     Quod  vide,  j 

[  22.  Same  cafe,  though  the  original  grant  could  not  be  without 
deedy  being  made  by  an  abbot.  ] 

[  23.  If  A.  feifed  in  fee  «/"  Black  Acre  and  JVhite  Acre^  grants 
Black  Acre  to  C.  with  common  for  the  beafts^  levant  and  coufhant 
upon  fVhite  AcrO'^  this  is  not  good  without  deed.  Mich.  1650. 
Mtween  Tanner  and  Hobbes^  adjudged  upon  demurrer.  Intratur* 
Trin.  1650.  Rot.  1 199.  J 

[  24.  If  A.  he  feifed  m  fee  ofland^  to  which  a  common  for  beafts 
levant  and  couchant  upon  the  land  is  appurtenant  by  grants  by  a 
deed  wifbin  time  of  memory^  and  he  makes  feoffment  of  the  lan4 
witbnei  deedi  yet  the  common  (ball  pai&,  it  *Deing  appurtenant 
to  the  landi  though  it  could  not  be  created  without  deed.  Mich.  * 
13  Car^  B.  Ti,  grudged,  per  Curiam,  between  Sacheveral  and 
foftir*    Intratuft  Trin.  1 1  Car.  Rot.  324.  ] 

[  25.  If  AJeifed  of  land  in  fee  grants  the  pafture  of  the  land  h  B.  »  ^^*  ^«i 
fir  tear $y  ando.  licences  Q  to  put  in  bis  beafts -^  this  leafe  of  the  ^  ^P^*» 

pftmc  is.  good  without  deed)  and  the  licence  aUoi  for  this  is 

1$^  gleaf« 


• 

•^'^  (*^    a  leafe  of  the  land  to  *  depafture,  t  and  it  is  not  like  to  a  comr 

^  "^^' ■     mon  of  pafture.  Mich.   14  Car.  B.  R.  between  Mountjoye  and 

^P  l"^  '  Terdrue-i  per  Curiam  adjudged  upon  a  demurrer  upon  fuch  plea 

i    ^  ^_  ^  pleaded  in  trefpafs  brought  by  A.  againft  C.  ] 

S.P^^Br.  ^^*  ^  ^^'^^  can't  give  emblements  growing  without  deed,  per 

Granu,pi.   Ellot  J.  Br.  Done,  &c.  pi.  40.  cites  25  E.  j.  41.  and  Fitzh. 

168.  Feoffments  69.  ' 

Br.  Leafc,        27.  Profits  ^  of  courts  will  not  pafs  without  deed.     Arg.  Godb. 

f^AVe^r;.  374.  cites  22  ri.  6.  34.^ 

vl'i^'^c^ic'      ^^'  f^'^^/A^^^-pl^^i^-f  is  not  good  without  deed.    Br.  Leafcj^ 
Lc?""''"   pi.  5-  cites  35  H.  6.  38- 

BoLcaCfi,         20.  A  warren  may  be  demifed  without  deed.     Arc.  Godb.  374* 

pi.  12  cites    -.u^^^  T?    ^     ,„  J    '  .  T-  o     .  **# 

f2H.6.34.  Cites  9  E.  4.  47. 

per  Pafton,— —Ibid.  pL  17.  cites  9  £.  4  47.  per  Cuclby. 

30.  Herhagium  for  years  can't  be  granted  without  deed,  per 
Cur.  Noy.  54.  Tottel  v.  Howell. cites  17  E.  4.  6. 

31.  Tithes  or  offerings  only  cannot  be  leafed  without  deed,  any 
more  than  rent  can  be  granted  without  deed.  Br.  Leafe,  pi.  15. 
cites  IS  H.  7.  8. 

32.  Services  alone  will  not  pafs  without  deed.  But  by  a 
feoffment  of  z  manor  without  deed  the  fervices  will  pafs.     Godb. 

Arg.  374.  Mich.  2  Car,  in  Bellamy  and  Balthorp's  cafe. cites 

21  H.  7.  21.  .  • 

33.  Deputation  of  an  office^  which  lies  in  grant,  ought  to 
be  made  by  deed,  and  not  by  parol.  Br.  Deputy,  pi.  17.  cite^ 
pi.  28  H.  8.  /  r 

34.  Releafe  of  a  right  in  chattels  cannot  be  without  deed ;  per 
Andcrfon  dh.  J.  Hill.  29  Eliz.  Le.  283.  in  cafe  of  Jennor  v. 
Hardy. 

35.  A  reverfion  cannot  pafs  without  deed,  although  it  be 
granted  hut  for  years^  and  therefore  pleading  a  grant  of  it  pen 
Jcriptumy  without  faying   (ffgillat)    is   not  fufficicnt.     Pafch.  33 

Eliz.  Ar|.  Le.  310.  in  cafe  of  Maidwell  v.  Andrews. 

36.  Liberties  cannot  be  granted  without  deed.  Arg,  Mo.  379, 
Mch.  36  &  37  Eliz.  in  Perrot's  cafe. 

37.  A  man  may  give  or  grant  his  lieed  to  another,  and  fuch  a 
grant  by  parol  is  good.     Co.  Litt.  232. 

38.  E/iovers  ingrofs  cannot  pafs  without  deed.     Perk.  S.  6r. 

39.  Leafe  by  baron  and  feme  is  not  good  without  deed;  for 
without  deed  'tis  not  the  leaie  of  the  wife  j  per  Hobart  Ch.  J.  Trin^ 
20  Jac.  Winch.  34.  Anon. 

•  40.  Leafe  for  life  or  years  without  impeachment  of  wqfl  ought  to 
commence  by  deed;  and  without  deed  'tis  not  good.  Trin.  J 
Car.  Cro.  C.  221.  in  cafe  of  Rockey  v.  Huggens. 

41.  Whatever  is  to  take  cffeft  out  of  an  authority,  or  power,  or 
hy  way  of  appointment^  is  good  without  deed;  otherwife,  where  'tis 
to  take  effeft  out  of  an  inter ejfj  and  is  tP  enure  as  a  grant;  for 
then  if  it  be  of  a  thing  incorporeal  it  muft  be  by  decd^  Trin,  xq 
W,  3.  2  Salk.  467,  Sanders  y,  Owen. 
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(G.  a.  2)  Where  dherfe  Perfons  join  in  a  Grant, 
Leafe,  &c,  whofe  Qr^t^  Leafe,  &c.  it  Ihall  be 
faid  to  be, 

[  I.  TF  the  tenant  rftbi  land  and  a  Jiranger  \o\n  in  a  leafe  for  perMonta* 
^  years  by  indenture^  this  is  the  leafe  or  the  tenant  of  the  g^ie  Ch.  j. 
land  only,  and  the  confirmation  of  the  ftran^er,     Co,  Litt.  45.  ]         Pi- c.  59.111 

Wimbifli  V,  Talboys. 

[  2y  If  J.  he  feifid  of  10  acres,  and  B,  of  other  10  acres^  and  »  Roll.  877, 
they  join  in  a  Uafe  for  years  by  indenture,  thcfe  arc  feveral  leafes,  ®'  ^^'  3* 
according  to  their  fevend  eftates ;  and  feveral  confirmations.     Co. 

Lritt.  45.  ] 

[  3.  So  if  2  tenants  in  common  join  in  a  leafe  for  years  by  in-  rivotmatui 
denture  \  yet  thefe  are  2  feveral  leafes,  according  to  their  feveral  in  comman 
eftates;  becaufe  they  have  feveral  franktenements.  ]  grantar^f 

^  '  *<  •'  of  lOi.  lo 

B.  thftfe  are  fevoral  grants,  and  B.  Ihall  have  f«v«ral  rents  of  10 x.    Arg.  Mich.  32  Eliz.  C.  B^ 
3  Le.  155.  in  fbe  /eijcanCs  c^fe* 

f  4.  But  if  2  coparceners  join  in  a  leafe  for  years ;  this  Is  but 
one  leafe ;  becaufe  they  have  one  franktenement,  and  (hall  join  in  an 
affife.  ] 

[  5.  So  if  2  jointenants  join  in  a  }eafe  for  years,  this  is  but  one 
kafe  for  the  caufe  aforefaid.  ] 

[  6.  If  cefly  que  ufe  and  his  feoffees  had  joined  in  a  feoffment  after  PIC.  59.— 
tbejtatute  of  I  R.  Z'  ^^^  ^^^  b^^"  ^^  feoffment  of  the  feoffees,  *  4  Rep- 
and  confirmation  of  cefty  que  ufe;  for  ♦  the  eftate  at  common  Jafc— pl* 
law  fhall  be  preferred.     Co.  Litt.  49.  ]  c.  59— 

Per  Foftcr 
J.  Rayip  7.   ■      If  eefty  que  ufe^  and  hitpoffia  join  in  a  feoffment,  it  (hall  he  faid  the  fcolfment  of 
the  f  fetiffecs  ;  for  they  have  mcft  authority  to  give  it ;  per  Montague  Ch.  J.     Mich.  4  E.  6.  PL 

C.  59.  in  cafe  of  VVimbiih  v.  Talboys. Co.  Litt.  49. 1  Rep.  47.  b.  (c)  the  feoffment  to 

the  ufe  in  Talbgyi's  cafe,  was  before  17  H.  8.  10.  winch  makes  a  difference -•}•  S.  P.  for 

h€t'ion  is  never  admitted  wliere  truth  may  work.  •  Hob.  311.  in  cafe  of  Wnght  v.  Gerard. 

[  7.  If  tenant  for  life,  and  he  in  remainder  or  reverfion  in  fee,  ^rfnantfar 
join  in  a  leafe  for  years,  this  is  the  leafe  of  the  tenant  for  life,  dur-   ^'^^\  '^'•^'•*- 
ing  his  life,  and  the  confirmation  of  him  in  remainder  or  re-  j\,iVin a 
verfion ;  and  after  the  death  of  the  tenant  for  life,  it  is  the  leafe  feoffment ; 
of  him  in  remainder  or  reverfion,  and  confirmation  of  the  leflee;  »-?»^ii*>e 
for  the  law  conftrues,  that  the  leafe  moves  out  of  both  the  eftates  the"  v.ry  of 
rcfpeSively  according  to  their  feveral  interefts.     Co.  Litt.  45. J         the  tenant 

for  Ufe,  be- 
cauie  be  h^s  rooH  authority  Co  make  it ;  per  Montague  Ch.  J.  Mich.  4  £.  6.  PI.  C.  59.  in  cafe 
of  Wimbifh  V.  Talboys.  •—Arp.  140.  b.  in  cafe  of  Browning  v.  Beeflon.<— »6  Rep.  15. 
Treport's  cafe.— ^But  had  it  been  by  paroi,  then  it  fhould  be  the  feoffhient  of  reverfioner  and 
forrenUer  of  leflee  for  Ufe ;  for  elfc  nothing  had  palfed  being  by  parol.  Ibid.-^»But  where  aa 
eftate  is  wrongfully  made,  (as  by  ttnAutfor  Jifi^  remainder  fvr  Ufe)  it  (hall  be  accounted  in  law  the 
kvtry  of  all  that  join  it ;  per  Dyer.  Le.  «62.  pi.  349.— There  is  a  difennce,  vvlien  t.natitfor  life,  axd 
TtverfiorL'r  infer,  join  in  a  loafc  hy  dtcd  jlM  where  'u/itheut  deed\  for  in  the  fiiit  cafe  it  (hall  be  the 
leife  of  the  tenant  for  life  fo  long  as  he  lives,  and  after  the  leafe  of  reverfioner,  and  yet  thev 
fliall  join  in  ao  a^ioti  of  wade ;  but  in  the  other  cafe  it  is  firft  a  furrendcr^  and  then  the  leafe, 
9r  feoffioiear  of  him  ia  reverfiout    Pafcb,  1  x  Car.  B.  R.  Hutt.  X26«  Baker  v»  Hacking. 

»[I28] 

8.  If 


1 28  eran». 

ioR<p.4f.       [  g,  Ktifumt  in  tail  and  ht  in  remainJer  in  fie  grant  a  nni  ttt 

another,  and  after  ttnant  in  tail  dies  without  ima^  now  this  is  the 

•      grant  of  him  in  remainder  only,  and  fo  (hall  be  pleaded  in  an 

avowry.    Hill.  44.  E).  B.  Rot  1459.  adjudged ;  between  Ellis  and 

Cowne.    Co.  Litt.  45.  ] 

o.  j/.  bargains  and  fells  lands  to  B.  by  indenture,  and  iifon  in^ 
rmunt  they  i§tb  grant  a  rent^chargt  by  dad  to  C.  and  after  the 
indenture  is  inrolkd;  fome  have  fiud,  that  die  rent-charge  is 
avoided;  for  (iay  they)  it  was  the  grant  of  A.  and  by  th6  inrdlment 
it  has  relation  to  the  delivery,  which  (fiiy  they)  ihall  avoid  the 
grant,  notwithftanding  the  confirmation  of  the  other,  who  had 
Aodiipff  in  the  land  at  that  time.  But  die  grant  is  good,  and 
afier  thi  inrollmmty  by  the  operation  of  the  ftatute,  it  (hall  be  the 
grant  of  A  and  the  confirmation  of  A.  But  if  the  deed  had  not 
been  inrolled,  it  had  been  the  grant  of  A.  and  the  confirmation  of 
fi.  and  ta  quacunque  via  data  die  grant  is  good.    Co.  Litt, 

S.  221* 

When*  10.  Where  one  who  has  nothing  in  the  land,  andonsy  who  has^ 

^«Mi*  and  yW;f  in  a  feoffment,  leafe,  &c.  it  (hall  be  faid  the  feoffment  or  leafe 

one  onif  ^  ^^^  ^^^  has,  &c.  and  not  of  him  who  has  nothing.    Bn  Feoff** 

has  the  in-  ment  de  terreS)  pi.  i8«  cites  21  H,  7.  32. 

lerelly  it 

enures  by  way  of  tonjirmfatiim  fromtlie  ochefyand  not  by  way  oftJU^l,  Mich.  41  &  4a  £lii« 
Bi  R«  Cro.  £•  701.  Brereton  v,  Evans.-»-And  he  tliat  hat  the  uitereft  may  bring  aAion 
without  the  other,  becfufe  nothing  palliBS  from  him.  Clayt.  137.  Brooks  ▼.  Foxcroft. . 
^arm  amlfim  join  in  a  k^fi  rf  land  of  the  inhintattee  of  tU  barm^  rendering  rent ;  the  baron  dies  \ 
the  wife  brings  debt  for  rent,  and  lellee  pleads  that  *twas  the  inheritance  of  the  baron,  and  thaC 
ihtfimi  had  nothing  at  the  time  of  the  kafe  made  ;  and  refolded,  that  the  plea  was  good ;  and  this  can 
neither  be  eftoppel,  nor  confirmation  ;  for  the  deed  is  utterly  void  as  to  the  feme,  ihe  being 
covert ;  and  an  eftoppel  ought  to  be  murual,  whereas  a  deed  of  a  feme  covert  cannot  eftop  her. 
Cro.^.  700.  Mich.  41  &  42  £iiz.  B.  R.  Brereton  v.  Evans.  Le.  177.  Hawkfwood  ▼• 

Holbands. 

p.  191.  pi.  I  J.  IFhfn  many  join  in  an  affj  the  law  maietb  it  his  aH  only  thai 
%o  and  21.    ^y^  jf^    Fin.  Law.  8. 

Butler  V.  -^ 

Lord  Bray,  S.  P.— -As  fcofftnent  by  dijf.ifor  and  dijfrifu ;  if  the  attorney  makes  livery,  thit 
Icnles  the  eltate  in  diflfeifce,  and  fo  a  good  feoffment  of  difleifee.  Arg.  Trio.  13  Jac.  B.  R. 
B.0IL  R.  2t^»  cites  it  to  be  fo  adjudged  in  cafe  of  Cromwell  v.  Andrews. 

12.  Leffee  for  Ufty  and  reverftoner^  joined  in  a  leafe  for  life^  and 
afterwards  joined  in  an  adion  of  wajf^  diere  needs  no  averment  of 
ihe  life  of  tenant  for  life;  for  he  in  reverfion  joined;  per  Gawdy  J. 
Pafch.  39  Eliz.  B.  R.  Le.  177,  in  cafe  of  Hawkfwood  v, 
Hulbands.— cites  27  H.  8.  X3. 

13.  Lejfee  for  yearsy  and  reverjioner  infee^  make  a  feoffment  in 
fee ;  this  iliafl  be  taken  as  the  livery  and  feoffment  of  the  leflbr  or 
reverfioner  in  fee,  and  furrender  of  the  leflee.  Arg.  Trin«  x  Mar* 
PI.  C.  140.  b.  in  cafe  of  Browning  v.  Befton. 

14.  If  the  diffeifee  enters^  and  then  the  Jkjfeifor  and  SJfeifee  joiq 
in  a  feoffment  by  deed,  with  words  of  confirmation^  it  (hall  be  find 
cb;  feoffinent  of  the  diffeifee  and  the  confirmation  of  the  difleifor. 
But  ^  Acy  join  in  fuch  feoffment  by  deed  before  entry  of  thq 
diffeifee,  and  the  diffeifor  makes  livery  of  feifin,  it  ihall  be  faid  the 
feoffinent  of  the  diffeifor,  and  the  confirmation  pf  the  diffeifee, 

Pcrlg.S.  157-  ,^    ^ 


15.  jf.  tmant  for  Ufcy  rmaindir  in  tail  H  B*  ^aid  d.  livUs  0  AaA,%%6. 
Jffu  to  his  own  ufe  in  fee,  which  is  a  forfeiture,  aqd  afterwards  if,  cSk!^^V. 

ajul  B.  join  in  ^.feoffmtnU  h  ^^^  9faitomiy  j  this  was  held  to  be  a  -«Cn>!  £  * 
difcontinoance ;  for  'twas  the  feoffinent  of  remainderman,  and  iis-Tohr^ 
the  confirmation  of  tenant  for  life,    D.  324,  b,  pi.  35.  Pafch.  J^'q^^^ 

iSEliZt  ,      r  1 

1 6.  If  tenant  fop  life  makes  leafe  for  years^and  tinant  for  Ufe  [^  12^  J 

and  rtverfiauer  in  fa  confim^  the  iftaU  of  tenant  for  years^  to  hold 
Xo  him  and  his  heirs ;  he  ffafall  have  a  fee  \  for  die  law  adjudges 
the  eftate  of  tenant  for  life  to  pafs  firft,  and  then  the  efiate  of 
the  reverfioner,  and  fo  to  have  privity.^  on  which  the  releafe  of 
leverfioner  may  ei^ure  and  enlarge  the  eftate.  Arg.  Hill.  2X  £liz. 
B.  R.  PI.  C.  540.  b.  in  cafe  of  Paramour  v.  Yardley. 

17.  Tenant  for  30  years  Uafes  for  JO  years^  ^d  ihcy  both  fur^ 
render  to  reverfioner  in  fee ;  the  iurrender  is  good  for  both  the  eftates, 
as  it  feems  per  14  H.  7.  2.  and  yet  the  lefiee  for  10  years  by 
himfelf  cannot  furrender  for  want  oi  privity  \  but  when  the  other 
joins  with  him,  his  furrender  ihall  be  ^ken  by  the  law  to  precede^ 
and  the  furrender  of  leflee  for  10  years  to  fucceed,  and  fo  it  iha}l 
Ve  good.  Arg.  {iill.  21  £iiz.  B.  R.  PI,  Ci  54i-  in  cafe  of  Para-> 
moqr  w,  Yardley. 

i8*  Where  an  authority  is  given  tofeveral  by  one  deedy  there  all 
pught  to  join  \  otberwife,  where  the  authority  is  given  by  wiif  tat 
fell,  &c.  Are.  Pafch.  29  Eli^.  B,  R.  Le.  60.  in  cafe  of  Bone&u^ 
V.  Greenfield. 

19.  A*  tenant  for  life^  remainder  to  B.  in  tail,  remainder  to  A* 
in  fee  ;  tenant  for  life^  and  remainder  in  tail^  join  a  leafe  for  3  lives 
by  indenture  \  this  was  the  leafe  of  A.  and  the  confirmation  of  fi, 
but  had  it  been  without  deed^  it  had  been  the  furrender  of  A.  and 
the  les^e  of  B^  Pafch.  29  £liz.  B.  R.  Cro.  £.  76.  Trevilian 
V.  Pine. 

20.  A.  tenant  for  life^  Remainder  in  tail  to  B«  remainder  in  tail  But  per 
^c— A.  and  B.  join  in  z  fine  come  ceo^  i^c,  and  then  B.  died  HaieCh.j« 
without  iffue.     The  queftion  was,  if  conufee  (hould  hold  for  the  "'^^  ^^^i^ 
life  of  A.  ?  'tis  held  that  the  remainder  in  tail  goes  firft  injudg-  againft  the 
ment  of  law,  thougl)  'tis  all  by  one  and  the  lame  fine,     i  Rep.  refoiution 
76,  b.  Bredon's  cafe.  which  was, 

'    ^  (that 'twas  • 

00  fbrfeitttre  of  the  tenant  for  life«  but  each  granted  what  he  lawfully  might)  ;  for  if  the  re- 
mainder in  tail  fajfii  pfi^  the  freehold  miift  gp  by  way  of  furrender,  and  fo  drown,  but  they 
fliaU  rather  be  conftrued,  to  pafs  tnfimul  &  um  fiatu,  i  Vent.  i6o.  in  cafe  of  Buhner  v.  Paw* 
lit.  I.  And  the  court  feem'd  to  think  that  the  conufee  (hould  hold  for  the  life  of  A.— -.Lev.  37. 
in  cafe  of  Stephens  v.  Britridge.— -AU  paffes  h'om  the  tenant  fur  life,  and  'tis  A's  feoffinent,  " 
and  the  coolirmatioo  of  B.  and  on  B's.  death  without  iffue  remainder-man  may  enter  oa  A.  for 
a  forfeiture.    Ow.  130.  Peck  v.  Chaniell.«*— «Yid.  And.  a86.  Mintern  v.  Collins. 

21.  Tenant  for  life  (ind  reverfioner  make  a  gift  in  tail  rendring 
rent  J  die  leflee  for  life  Ihall  have  the  rent  during  his  life.  Mich. 
36  &  37  Eliz.  6  Rep.  15.  Treport's  cafe. 

22.  When  two  join  in  a  fine  or  matter  of  record,  he  who  ac* 
ctpts  of  them  is  concluded  to  iay,  but  that  both  gave  it ;  but 
where  it  is  by  deed  it  is  otherwiie ;  for  that  cannot  enure  by  way  of 
wUreJlfrm  ine^  and  of  efioppelfrom  the  otbtr  y  for  one  deed  can* 

not 
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not  fo  eniire  to  two  intents.  Mich.  41  &  42  Ellz.  B.  R»  Cro.  E. 
700.  in  cafe  of  Brereton  v.  Evans. 

23.  Tenant  for  life  and  reverfioner  in  fee  make  a  gift  in  tail  for 
the  life  of  the  tenant  for  lifty  *tis  the  gift  of  the  tenant  for  life,  but 
after  bis  death,  'tis  the  eift  of  the  reverfioner.  And  if  the  eftate 
tail  expires  during  the  life  of  tenant  for  life,  he  llhall  have  die  land 
again  in  his  former  eftate,  and  here  is  no  forfeiture,  becaufe  re- 
verfioner of  the  immediate  eftate  of  inheritance  Joined  with  him  in 
it,  and  fo  difpenied  with  it  >  cited  Poph.  57.  m  cafe  of  King  v» 
Berry  and  Palmer. 

2I.  Every  right,  title,  or  intereft,  in  praefenti  or  fiituro,  by  the 
loinder  of  all  that  may  claim  any  fuch  risht,  title,  or  intereft,  may 
be  barred  or  extinguijhed.  Mich.  10  ^c.  10  Rep.  48.  b.  Lam* 
pett*s  cafe. 

25.  Tenant  of  the  land  and  grantee  of  a  rent  out  of  it  join  in  a 
feofHnent  of  the  land ;  it  (hall  enure  as  feofiinent  of  the  tenant  of 
the  land,  and  as  confirmation  of  the  grantee  of  the  rent ;  and  b 
the  rent  is  extindl.  Pafch.  7  Car.  B.  R.  Jo.  235.  per 
Jones  J.  ^ 

26.  Feme  tenant  for  Rfe  remainder  to  baron  in  fee  made  a  leaie 
«     to  J.  S.  for  years,  wherein  J.  S.   covenanted  with  baron  and 

feme  their  heirs  and  affigns  to  repair,  and  they  conveyed  the  re- 
f  I  ^20  1  verfion  tp  A.  And  for  de&ult  of  repairs,  A.  brought  aAion,  as 
^  aftignee  to  the  baron,  without  averring  the  feme  to  be  dead.     And 

refolved  to  be  well  brought;  becaufe  the  ejlate  for  life  being  tranf-> 

ferred  with  the  fee,  ii  thereby  drowned  and  confounded  in  tlie  fee. 

Mich.  8  Car,  B,  R,  Cro.  C.   285.  Major  v.   TalboL^^ited 

Vent.  160. 
Kote,  Ho-        27.  If  tenant  for  life  remainder  in  tail  to  an  infant  join  in  a  fine  \ 
^mcni    ^^  ^^  infant  reverfis  the  fine  afterwards,  yet  the  conufee  fludl  hold  it 
(conlhuc     for  the  life  of  die  conufon    Mich.  23  Car.  B,  R.  Vent,  i6o. 
tions  of  this  cites  Englifli's  cafe. 

lund,  and  ^ 

compares  it  to  the  chjrmifis  extcadllaj;  and  fcgregating  the  firoples  of  a  compotind,  and  To  the 

foafufioa  removed.    Hob.  27$. 

28.  Baron  feifed  injure  uxorisy  and  intitkd  to  be  tenant  by  tht 
eurtefyy  joins  in  a  feofiment  with  his  wife.  The  heir  of  the  wife 
fhall  not  avoid  this  during  the  hufband's  life.  Mich.  23  Car.  B.  R, 
Vent.  160.  in  cafe  of  Buhner  v.  Ld.  St.  John,  cites  i  Inft^ 

(G.   a.   3)   Where  a  Grant  fhall  enure  as  Two 

fever al  Grants. 

i«   ^0  INT  words  of  parties  (hall,  by  conftnidion  of  law,  be 
J  taken  refpeMve  and  feverally.     Mich.  31  &  32  Eliz.  S 

Rep.  7.  b.  [d.]  Juftice  Windham's  cafe.         19  Slingfty's  cafe. 
2.  Ai&fe  oi  loL  rent  J  which  was  granted  to  the  baron  andfemt^ 

and  that  if  the  baron  died  the  feme  flfould  have  60  s.  rent  per  anmtm* 

The  baron  died,  an4  (he  brought  affife  of  i oil  rent,  su^d  bet* 


Mantis.  i3«^ 

• 
caafe  ^.Iqft  words  do  not  rtjirain  the  firft^  nor  do  they  determine 
that  he  XhaU  have  only  6oj.  rent,  therefore  the  grant  remains  good 
for  the  10  /•  rent,  for  it  ftands  with,  &c.  and  fo  it.  feems  that  a 
If ^  would  have  extinguiihed  the  lo/.  rent.  Br.  Grants,  pi.  64. 
cites  8  A(r.  10. 

3.  A.  granted  to  JV.  N.  the  office  of  rmufer  of  the  manor  of  D* 
and  to  take  20  quarters  of  corn  for  executing  the  faid  oSicCy^for 
his  life  ;  and  hy  another  claufe  in  the  fame  deed  it  was,  and  the  afore- 
faid  j/.  granted  to  the  feme  of  the  faid  tV»  N*  the  aforefaid  (gffice 
habeniT  after  the  death  of  her  hujband^  percipiend*  ad  totam  vitam 
fuam  ficut  przdidus  vir  fuus  pcrcepit  in  omnibus;  and  it  was 
awarded  a  good  grant,  and  thereof  the  feme,  after  the  death  of 
her  hufban^  might  maintain  an  affife.  Br.  Grants,  pL  127.  cites 
30  Afl'.  4. 

4.  y.  held  two  parts  of  twenty  acres  of  land^ir  life^  the  reDer-^ 
Jion  to  R.  who  was  feifed  of  the  third  fart  alfo^  which  iaid  % 
granted  twenty  Jhillings  rent  to  the  plaintiff  for  his  ///5r,  and  R.  by  his 
deed  confirmed  the  grants  and^^  by  a  praterea  in  the  fame  deed^ 
granted  to  the  plaintiff  twenty  Jhillings  rent  to  be  perceived  yearly 
out  of  all  his  t$nements  in  the  fame  vill;  Perfey  faid,  that  thefe  are 
two  rents,  but  per  Tanke  'tis  but  one  and  the  feme  rent  only,  fo  ^ 
he  pafled  it  over  and  pleaded  another  plea,  and  therefore  it  (eems 
that  they  are  two  rents.     Br.  Grants,  pi.  80.  cites  45  AS.  13. 

5.  If  the  king  grants  the  office  of  parkerjhip  of  Dale  and  Saliy  S.  P.  per  ■ 
diis  is  a  fcveral  grant  in  itfef^  and  if  the  grantee  be  oufted,  he  ^^^  **** 
fhall  have  feveral  affifes ;  per  Danby  and  Port.     Br.  AiHfe,  pi.  76.  whidi  w» 

cites  22  H.  6.  9.  10.  not  denied. 

Br.  Gramsp 
pi.  41.  cites  22  H.  6.  I  i.._»Br.  Patents,  pL  17.  cites  S.  C. 

6.  So  of  a  grant  of  a  fair  in  D.  and  S.     Br.  Affife,  pi.  76.  S.  P.  per 

cites  22  H   6   Q   10  ^^""^y  ^™* 

Cites  22  n.  o.  9,  10.  Port.which 

was  not  denied.    Br.  Grants,  pi.  42.  cites  ti  H.  6. 1 1.— — Br.  Patents,  pL  17*  cites  S.  C. 

7.  If  the  iing  makes  a  duke  or  earl^  and  gives  to  him.  20 1.  of  I  131  1 
landj  &c.  by  the  fame  name^  fo  that  the  creation  and  the  grant  is  ^^  ^j  makinr 
all  by  one  and  the  fatne  patent y  yet  it  is  good.  Br.  Corporations,  of  a  ctrpora- 
pL  8q.  cites  2  E.  6.  "•»»  ^'^ 

■  ^  giving  to 

them  land  by  tht  fame  parent  ofttl  name^    Br.  Ibid. 

8.  If  a  man  feifed  of  land  in  fee  grant  ten  Jhillings  rent  ifluing 
out  of  the  (ame  land  to  an  abbot  and  afecular  many  it  fhall  enure^  as 
feveral  grants,  and  either  of  the  grantees  fhall  have  10  j.  becaufe 
the  grant  fhall  be  taken  ftrong  againfl  him  that  made  it,  and  for 
the  benefit  of  die  grantee;  tamen  quaere.     Perk.  S.  106. 

9*  The  grantor  may  grant  to  the  grantee  for  life  and  his  heirsj 
that  he  and  his  heirs  fhall  diflrein  for  the  rent^  oec.  and  this  fhall    . 
amount  to  a  new  grant,  and  yet  amount  to  no  double  charge. 
Co.  Litt.  308.  b. 

10.  If  two  tenants  in  common  be,  and  they  grant  a  rent  of  20  x.  Perk.  s. 
per  annum  out  of  the  land^  the  grantee  ihidl  have  two  rents  of  ^^^'J^,^ 


«»o  makea  fo  s.  heCxatt  tvttf  ttoA^t  grant  (hall  be  takin  moft  ftronglr  agai 
gifthtaii,    liimfeir^  and  theiefbre  they  are  ftveral  grantg  in  law..  Go.Litt« 

Ji^Sfe,t,C.     ^97'^ 

'^wtfinfhig  tvmHyJbilRwfs  rwi  totfsem  ^n6  ttwir  hdn,  they  fhall  have  hot  one  twenty  (hiUisss ;  for 

'they  fliall  have  no  more  than  tbemfetves  referved,  and  the  doner  or  letfee  (hall  pay  hut  (vrenty 

^iUtngs  according  to  their  own  expreis  referv4tion»  and  alheit  the  rerervaticti  of  rentt  fever* 

^Uebe  in  joint  words*  yet  in  refpeA  ot  the  fcveral  refervations,  the  law  makes  thereof  a  fever- 

anea^  Itc  Co*  Litt.  197.  a. 

II.  If  I  grant  Blaci  Acre^  and  the  manor  of  D.  [and  Black  Ac^ 

was  parcel  of  the  manor  of  D.]  there  Black  Acre  (hall  pa(s  as 

parcel  of  the  manor ;  per  Anderfon  Ch.  J.  who  (aid,  he  could  (hew 

an  authority  to  that  purpofe.    And  Periam  J.  agreed,  becaufe  it 

infir^eJ  thtfirfi  grant.    Mich.  28  Eliz.  C.  B.  G^.  130.  in  ca(e 

of  Green  v.  Harris. 

^*^Jc/^^*        12.  A  man  (eiied  of  a  manor^  to  which  an  advowfon  is  appendant^ 

So  where^i  ^"feoffs  B.  by  deed  of  one  acre^  fared  thereof^  and  by  the  fami  deed 

fcoftnent     ^onts  the  advowfon ;  die  advowfon  (hall  pais  as  in  grois ;  (or  diey 

was  dc£      are  federal  grants  though  by  one  deed.     Arg.  Trin.  31  Eliz.  C.  B. 

rTand^'  4  ^  ^^^*  *"  ^*^^  ^  Long  V.  Hemings. 

alfo  de£  6f  cmetp  vilLmm  mnmf  it  was  held  that  the  villein  pafled  as  in  ^eft,%r\^  that  they  were 
leveral  gifts,  though  there  was  but  one  deed.  Arg.  Godb.  127.  cites  33  H^  8.  D.  48. 

sRolU  1 2,  Two  tenants  in  common  join  in  a  leafe  for  years,  it  is  two 

(iT.g'.alpi.  '^veral  leafes.     Brownl.  39,  40. — 134.  in  cafe  of  Cradock  and 

35.  s.P.  *~  Jones.  S.P.— Cro.  J.  166.  Mande  v.  Wallington,  S.P.  per  two 

Jitf  other-  Lagainftone. 

wife  It »      •*      o 

ef  a  leafe  made  hy  twecofarctnen  ;  for  that  it  is  only  one  leafe.  a  Roll.  Trial.  (K.  g.  1)  pi.  a6  cites 

M.  JO  Ja.  B.  R. 

14.  If  I  grant  annuity  for  life  and  twenty  years  afierj  the(e  arc 
two  feveral  grants,  and  the  executor  (hall  have  it  after  the  death 
of  the  tenant  for  life,  Pafch.  17  Jac.  Brownl.  19.  Mordant  v. 
Watts. 

15.  Feoffment  to  two  babend*  one  moiety  to  one^  and  the  ether 
moiety  to  the  other^  this  operates  as  feveral  conveyances ;  for  there 
muft  be  two  liveries,  becaufe  there  are  feveral  freeholds,  and  livery 
to  one  fecundum  formam  charts,  would  hot  enure  to  the  other; 

f\T  Holt  Ch.  J.  Hill.  1700.  B.  R.  Wms's.  Rep.  x8,  19.  in  cafe  of 
i(hcr  V,  Wigg. 

[  ^3^  ]  (G.  a.  4)    Where  a  Grant  (hall  enure  to  a  double 

Intent. 

S.afiof^  I,  A  Infeoff'dB.bisfonjtotbeufeefAhimfelfferlifejZnd^ticr 
hflTih^  "^^  Ws  deceafc,  then  to  the  ufe  of  B.  and  bis  besrs,  and  after 
ftatute  of  A.  and  B.  (upon  communication  that  A.  (hould  re*have  the  land 
quiarn^for^f  in  fee)  came  together  to  the  land,  and  upon  the  land,  by  parol, 
iXwT*  without  any  deed,  B.  delivered  feifin  of  the  land,  to  A.  habendum 
^  grantee    fibi  &  hacredibus  fuis,  &c«  if  ^  be  a  good  koSmtat  or  not  quaere* 

2  Thisf 


This  was  found  by  z  fpecial  verdift  in  cjcament,  and  by  tbe  opinion  ^J^f^ 
of  the  court,  it  is  a  good  feoiFment,  and  that  in  law  this  acciptance  g^'^* 
rfUvery  implies  two  effe^s^  viz.  firji  a  furrender^  and  after  a  feoff--  toramenc 
ffunt^  as  a*  furrcnder  to  the  grantee  of  a  reverfion  amounts  to  an  toth«gnii- 
attoramcnt  and  a  furrcnder,  D,  358.  a,  pi.  48.  Trin.  29  H.  8.         f^gofJi^ 

aad  alfo  to  make  a  tenure.    D.  358.  a.  pi.  48*  Marg,  *  Ow.  56.  in  caTe  of  Carter  v.  I«owe^ 

2.  Devifig  enters  into  a  term  devifed  to  him  without  aJfeM  vf 
executor^  by  which  he  is  a  wrongful  feifor  and  difieilbr,  and  after 
\a  grants  his  right  to  the  executor*  Adjudged  a  good  grant,  and 
that  it  (hall  enure  firft,  as  die  agreement  of  the  executor,  by  the 
acceptance  of  the  grant,  that  the  devifee  had  a  term  in  him  as  a 
legacy  s  and  fecondly,  the  deed  (hall .  have  operation  by  way  of 
grant  to  to(s  the  eftate  of  the  devifee  to  the  executor,  and  fo  no 
wrong.   Trin.  27  Eliz.  Ow.  56.  Carter  v.  Lowe,  alias  Lawes. 

3.  Patron  before  the  ftatute  13  Eliz.  lO.  was  lejee  of  the  living 
for  50  years,  and  granted  his  leafe  to  A.  This  was  a  grant,  and  a 
confirmation  of  the  term^  and  lb  one  deedj  by  one  and  the  fame  perfon^ 
t9  one  and  the  iame  perfon^  and  at  one  and  thtfame  time^  (hall  enitre 
to  two  feveral  purpofes,  viz.  to  a  grant  of  the  mtereft  as  leflfee^  and 
to  a  confirmation  of  the  fame  intereft  as  patron.  Mich.  43  &44, 
Eliz.  in  Parliament.  5  Rep.  15.  cafe  of  Eccleliaftical  Perfons. 

4.  Tenant  for  life  grants  rent-chargeto  reverfanerinfee'i  revcr- 
fioner  grants  it  ever  to  B.  and  his  heirs  by  deed ;  this  is  a  good  grants 
and  confirnuition  alfo,  to  make  the  rent  good  for  ever.  Mich.  43 
&  44  Eliz.  2  Rep.  15  ut  fupra. 

5.  Dijfeifhr  makes  leafe  for  life^  remainder  to  diffeifee ;  difleifee 
grants  the  remainder  over,  it  is  a  good  grant,  and  confirmation  alfiii. 
5  Rep.  1 5.  ut  fup. 

6.  Kfecond  deed  of  covenant  to  flandfeifed  to  ujisj  in  which  diere 
is  no  exprefs  revocation,  yet  is  a  revocation  of  a  former  deed  with 
power  of  revocation,  and  alfo  a  declaration  of  new  ujis.  Mich,  to 
J^c  Curia  Ward.  10  Rq>.  144.  Scroop's  Cafe. 

(G.  a.  5)  How  it  (hall  take  EfFedt,  where  made  t$ 
two,  and  one  is  incapable,  or  refufes. 

I.  7^  EBTT  bythe  vicar  of  D.  and  two  others^  upon  an  ohEgation, 
^^  the  defendant  f aid,  that  the  one  of  the  plaintiffs,  who  is 
named  vicar,  is  a  chanon  profejfed,  in  fuch  a  place,  in  fuch  religion, 
Under  the  obedience  of  fuch  a  one,  &c.  Judgment  if  he  ihall  be 
anfwered,  and  the  plaintiff  would  have  eftopped  him  by  the  obligation, 
and  could  not ;  but  it  was  agreed,  that  the  obligation  was  good  as 
to  the  ethers.  Br.  Nonability,  pi.  2.  cites  3  H.  6.  23. 

2.  If  I  infeoff  J.  on  condition  to  infeoff  B.  and  B.  refufes,  A.  [  1 33  1 
fhall  be  feiied  to  my  ufe  j  but  if  the  condition  was  to  give  in  tail, 

it  is  odierwife*  20  Eliz.  C.  B.  Le.  266.  in  Bracebridge's  cafe. 

3.  Feoffinent  in  fee  to  J.  S.  on  condition  to  grant  a  rent-charge  to 
J*  U  Am  refufes,  J.  S.  fhaJl  be  feifed  to  his  own  ufe  i  per  Harpur  J. 
20  £Uz.  C.  B«  Lci  266.  iR  Bracebridge's  cafe. 

4.  If 


k 
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Cro.  E.  4*  If  A.  gives  lands  ta  B,  and  his  etdift  fon^  and  B,  has  ngjitff 

llrlckT     ^"  ^^^  ^^  *^®  whole  Arg*  Trin.  23£bz.  i  Rep,  roo,  b.  9* 

7rederick.-^Ai-g.  4  Le.  64.  S.  P. 

^.  A*  makes  ^feoffinent  to  the  ufe  of  B.  for  llfe^  and  after  io  £he 
ufe  of  C,  in  fee ;  though   B,  refufesj  yet  the  remainder  is  good* 
Trin.  23  Eliz.  i  Rep.  101.  cites  37  H.  6.  36.  a. 
RolUR*  6.  FeoiFitient  to  J,  S.  and  the  right  heirs  of  J.  D,  who  is  livings 

Coke'ch.     J*  ^'  ^^^  ^^^^  *^  "^^^^^  -^^6*  Trin.  27  Eliz.  B.  R.  4  Lc*  64, 
.  cites  iS         7*  Gift  to  J«  S.  and  fuch  wife  as  he  Jhall  have^  he  (hall  take  the 
*  3. 59.     whole ;   and  the  wife  nodiing.     Arg«  Trin.  27  £liz«  B.  R«  4 
Le.  64. 

8.  If  a  divife  be  made  to  a  Monkfo^  life\  remainder  overj  this  ift 
a  good  remainder,  as  Perk.  108.  pi.  567.  But  if  a  Uafefor  life  he 
made  to  a  monk,  the  remainder  over,  both  the  eftates  are  void  i 
Per  Coke  Ch.  J.  Mich.  12  Jac  2  Buls.  292.  cites  9  H<  6. 24. 
and  Perk.  109.  pi.  568.  and  PL  C.  35.  in  Colediirft's  cafe. 

9.  Leafe  for  life  to  A.  remainder  to  the  right  heirs  of  y,  S,  and 
•  D,  \iy>  S.  dies,  and  then  A*  dies,  living  J*  D.  yet  the  heir  of 

.  S.  fhalT  take  but  a  moiety ;  per  Coke  Ch.  J.  RoUi  R.  325^  cites 
18  E.  3.  59. 

10.  If  an  alien  be  tenant  in  tail^  remainder  to  a  fubje£t)  he  in 
remainder  ihall  never  come  in  till  the  eftate  tail  be  fpent,  though 
the  alien  be  incapable  of  taking  an  eftate  tail  for  his  own  benefit* 
Arg.  10.  Mod.  120.  Hill.  11  Annae,  C.  B.  in  cafe  of  Thomby  and 
Fleetwood,  alias  Dutchefs  of  Hamilton's  cafe. 

11.  Feoffment  was  to  the  ufe  of  jf.  for  lifej  remainder  to  B.  in 
tailj  remainder  to  the  right  heirs  of  A.  and  A.  is  dead  at  the  tinu  ef 
the  feoffment ;  it  was  infifted,  that  the  right  heirs  of  A.  (hall  take 
the  remainder  in  fee ;  and  Co.  Litt.  S.  578.  was  cited  to  prove, 
that  a  particular  eftate  and  a  remainder  may  continue  diftinfl  in 
jthe  fame  pcrfon ;  but  Parker  Ch.  J.  faid,  it  feemed  that  the  re^^ 
mainder  in  fee  would  be  voidf  becaufc  there  was  nofuchperfon  as  A* 
in  rerum  naturoy  and  it  is  all  one  as  if  the  limitation  had  been  to 
A.  and  his  heirs,  and  there  had  been  no  fuch  perfon  as  A.  In  efle. 
Wms's  Rep,  399, 400.  Hill.  1717.  in  cafe  of  Goodright  v.  Wright. 

• 

(G.  a.  6)  In  what  Cafes  feveral  Grantees  fhall  ujc 

the  Thing  granted  y<?/«/^. 

I,  'T*  HE  Lord  Mouiitjoy,  feifed  of  the  manor  of  Canford  in  fcc^ 
^  did  by  deed  indented  and  inroUed  bargain  and  fell  the  iaae 
to  B.  in  fee,  in  which  indenture  this  claufe  was  contained | 
Provided  always,  and  the  faid  B.  did  covenant  and  grant  to  and 
with  the  faid  Lord  Mountjoy,  his  heirs  and  affigns,  that  the  Lord 
Mountjoy,  his  heirs  and  affigns,  might  dig  for  ore  in  the  landsy 
(which  were  great  wafts)  parcel 'of  the  faid  manor,  and  dig  turf 
alfofor  the  making  ofallom.  It  was  rcfolvcd  that,  notwithflanding 
this  grant,  B.  and  his  heirs  and  affigns  might  dig  likewife,  ana 
that  it  is  like  the  cafe  of  common  lans  noiribrc.   Co.  Litt.  164.  b. 

(G...7) 
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(G.  a.  7)  Grant.  In  what  Cafes  £hall  take 
E^e£f  as  Extinguijhmmt^  or  Surrender^  or 
Grant. 

X.,  "1X7  H  E  R  E  a  man  btfore  the  JlatuU  of  quia  imptoni  terra- 
^^  rum,  and  within  time  of  memory,  gave  land  to  hold  by 
fiolty^  and  two  pence  for  allfervices  and  demands^  this  extinguifbes 
fine  for  alienation^  herioty  and  all  other  fer vices  which  were  due  or 
accuftomed  before ;  and  per  Strange,  in  this  cafe  the  tenant  (hall 
not  pav  relief,  by  thefe  words,  (for  all  fervices,  exadions,  and 
demands.)  Contrary  Skrene,  for  it  is  incident.  Quaere.  Br.  Grants, 
pi.  28.  cites  14  H.  4. 20. 

•  2.  Grant  by  the  lord,  or  donor  in  tail  to  the  diffeifee  mr  iffui  in 
tail  after  Sffeifiny  to  hold  by  lefs  fervices  or  rent  is  good,  though  the 
tenant  be  only  tenant  as  to  the  avowry,  and  not  tenant  in  poflTeiEou  i 
and  fo  of  a  releafe\  contrary  oi  z,  confirmation.  Note  the  diverllty. 
Br.  Grants,  pi.  29.  cites  14  H.  4.  37. 

3.  If  one  be  tenant  for  life  oflandy  out  of  which  a  rent  is  i^ing 
in  fee,  and  purchafes  the  fame  rent  by  grant,  this  grant  is  good  to 
take  effed  in  the,  heirs  of  the  tenant  for  life,  and  yet  he  had 
poAeffion  in  the  whole  land  at  the  time  of  the  grant,  &c.  Perk, 
S.  81. 

4*  If  liffee  for  life  grants  his  ^ate  to  him  in  the  reverfien  in  fee  Bui  if  a 
in  bis  own  right,  and  immediate  to  the  particular  eflate  ;  this  grant  ?*'77*/^ 
Ihall  enure  by  way  of  furrender,  &g.  Perk.  S.  82.  oVone  aS» 

of  laiu]  io  fee  kufet  the  time  for  lift,  and  then  tak*s  bujhand^  and  the  kjpti  graiai  bit  eftati»tb$  lmf« 
banJ^  that  ftiall  enure  by  Way  of  ^bjit ;  cauf^  patet.  Feric  S.  8x. 

5.  If  there  be  lejfie  for  life^  and  the  reverJioH  defcends  to  two 
coparcener Sy  and  one  of  them  takes  hufiand^  and  the  leffee  grants  his 
ejiate  to  hujband  and  wfe^  the  fame  (hall  enure  by  way  of  grant 
for  the  whole,  &c.  Perk.  S.  85. 

6.  A  right  Jhall  not  pafs'by  way  of  grant,  unUfs  by  extinguijhmenty 
f^c^  and  W  releafe  it  may  be  extinguiflied.  Perk.  S.  85.  cites  2t 
£•  4*  2.  6  il.  7*  8. 

7*  If  a  man  has  a  warren  in  his  land,  and  grants  the  Umdj  the 
warren  is  extinguijhedy  for  the  grantee  cannot  have  it ;  becaufe  it 
is  not  granted  to  him  nor  is  it  either  parcel  of  or  appendant  to  the 
land  I  and  the  grantor  cannot  have  it,  becaufe  he  has  not  referved  it ; 
per  Vavifor.  Br.  Grants,  pU  86.  cites  8  H.  7.  2. 

8.  Rent  iffuing  out  of  the  lands  of  the  femcj  was  granted  to  the 
barwtj  by  Ae  words  give,  grant,  remiie,  releafe,  and  renounce ;  the 
baron  may  take  it  either  by  way  of  extinguifliment  to  the  pof* 
feSon  of  the  feme,  or  by  grant  to  him  and  his  heirs }  and  he 
devying  tba  rent  by  his  willj  it  amounts  to  an  eledion  to  take  by 
grant,  and  this  beixtt  by  letters  patents  of  the  Q^een,  and  the 
words  being  bahent  f!f  Urcipiendf  ndd^  preediSl.  preefato  le  patentee. 

Vox.  XIV.  M  and 


« sU  Stoats, 

and  to  bis  heirs  and  ajfignsy  the  intent  of  the  Queen  appears  to 
have  the  rent  continue,  if  the  patentee  pleafes,  &c.  D.  319.  b«pl. 
S  6.  Mich.  14  &  1 5  £]iz. 

(G.  a.  8)  Enure  by  Moieties. 

tfttif/ziMif  I.  T  F  there  be  lord  and  tenant  and  Unt  lord  grants  the  fetgnkry 
^^oni  *' "  *"''*  '^'  tenant  and  ajirangefy  this  grant  fliall  enure  by  way 

^reement  ^^  exttnguifhment  for  one  moiety,  viz.  to  the  tenant,  and  for  the 
jnd  attorn-   odier  moiety  it  (hall  enure  by  way  of  grant  unto  the  ftranger,  &c. 

fnent.  Br.     Perk.  S.  Si. 

CrantSy  pi. 

1 1,  tites  34  H«  6. 41.  S«  C 

[135]  (G»  t.  9)    7/W  of  taking  it.     laimediately ;  By 

Alteration  of  the  Mcfnc  Eftate,   after  which  the 
Grant  was  limited  to  take  Place. 

t«  f  N  aifiic  of  rent,  B.  was  feifed  in  fee  of  100  acres  of  land,  and 
^  was  condemned  in  100  K  damages,  upon  which  this  Utni^ 
IS  a  moieftr  of  all  lands,  was  delivered  in  execution  by  extent  on  an 
elegit  I  and  after  B»  granted^!,  rent-charge  lut  of  this  land  Xo  J. 
his  fon  and  heir  apparent ;  and  then  B.  granted^  ratified^  and  con^ 
famoibj  dosdiothe  tenant  by  elegit  the  fame  land  for  life  of  the 
tenant  \  and  after,  by  another  deed^  with  warranty  of  him  and  his 
heirs,  releajed  all  his  right  to  the  tenant  by  elegit  i  and  by  Fifhci 
firft  the  tenant  by  elegit  ought  to  have  held  it  difcharged,  becaufe 
the  execution  was  nade  before  the  charge ;  but  after,  by  the  con- 
firmation  to  hold  for  term  of  his  own  life,  which  enlarged  his 
dlate,  he  JhaH  hold  charged,  and  the  fame  Jaw  by  the  releafe  i  for 
he  was  in  sf  another  eftate  than  before,  quod  nota,  and  fo  fee,  tiut 
If  the  land  be  charged  at  the  time  ^thc  making  of  the  warranty^ 
fo  that  he  warranted  the  land  then  charged,  and  not  difcharged, 
(Itch  warranty  (hall  not  make  the  grantor  warrant  the  land  dif- 
charged, but  the  tenant  to  whom  fuch  warranty  is  made  Jhall  bold 
charged.    Quod  nota  bene,  Br.  Charge,  pL  29.  cites  31  AiC  13. 

(G.  a.  10)     Enure  to  Grantee.     In  his  Politick  or 

Natural  Capacity^  or  both. 

S9f/rent  t.  |F  y*S.  htdeon  of  P.  I  moj  give  land  to  him  by  the  name  of 
j!s^^^  *^  *^  *^  A«>a:#r5^  and  to  J.  S,  eleriy  and  bis  boire^ 

mid  J.s.  «nd  there  he  takes  as  dean»  and  alfe  as  a  private  man,  and  }S  temoi 
eltrkf  wbich  fa  coouxKm  witb  faimfe}]^  per  PoUard  J.  Br.  Corporatioiis,  pL  34* 
nmim^u^  cites  14 H. 8.0.  29. 

be  mail  join  with  htmCelf  in  avowry.  Br.  IW.  n^S*  whert  tb^vlMM  mnd  eb^tr  mn  kf^  nd 
the  deanftvnht^t  iht  taumev  to^m  ami  bisbeirsy  he  is  tenant  to  hinifclfy  and  be  ana  his  chapter  Iball 
make  avowry  upon  him/elf,  and  thofc  cafes  were  agreed^  becaufe  ht  Uikii  ^  tmit^i  gp ;  but 
all  this  does  ooc  piove  that  he  may  take  of  his  own  gift.    Br.  Ibid. 
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(H.  a)     At  what  Titpe  the  Thing  granted  is  to  be 

taken  [to  avoid  a  Lapfe.'] 


i 


I.   1  F  a  thing  which  lies  in  prendre  be  granted  to  another  to  bt 
^   taken  annualfyy  if  the  grantee  does  not  take  it  one  year^  be 


cannot  take  in  another  year  the  fame  thing  with  that  which  he 
ought  to  have  this  year ;  for  if  he  may  fo  do,  he  may  prejudice  the 
grantor  by  his  own  a<^.     M.  37  £1.  B.  R.  between  Southwell  <. 
and  Wade.  ] 

[a.  jIs  if  a  man  grants  to  another  and  his  heirs  annually  200 

fagots  to  be  taken  out  of  all  his  landsy  and  the  grantee  does  not  take 

the  200  fagots  in  one  year,  he  cannot  take  400  the  next  year  after; 

for  otherwife  by  fuch  means  he  may  deftroy  all  the  wood  of  the 

grantor.  M.  37  £1.  B.  R*  agreed  between  Southwell  and  Wade,  j 

[  3.  So  if  a  man  grants  10  load  of  fuel,  to  take  in  his  wood  at  the 

feaji  of  St.  Michael  from  year  to  year  for  life  er  years  or  longer,  if 

he  does  not  take    it   by    two   or  four  years^   he  cannot  take    fo 

much  the  fifth  year,  as  he  has  neglected  by  his  own  folly, by  reafon  f  i  06  1 

of  the  prejudice   to  the  grantor   thereby.      27   H.  6.    lo.   per 

'Curiam.  ] 

[  4.  So  it  is  of  a  grant  of  10  load  of  hay  to  take  at  a  certain  feaft  |-    ^.-^ 
from  year  to  year.     27  H.  6.  10.  ]  FoL  65. 

Br.  Gnnrs,  pU  8.  S.  C— S  P.  But  muft  take  it  every  year  according  to  bis  grant.  Arg.  Pafch. 
31  Elxz.  B.  R.,in  cafe  of  Scott  v.  Scutt.<—— Cites  27  H.  6. 

[  5.  So  it  is  of  a  grant  of  common  for  10  beaffi  by  the  year.     27  Br.  Grants, 
H.6.  10.  ]  pl.8.s.c. 

[6.  If  a  thing  which  lies  in  render  be  granted  to  another  and 
his  heirs  annually ^  the  non-payment  of  it  in  one  year  ihall  not  be  anv 
iii/t'hargfy  but  he  may  be  charged  for  it  in  the  next  year ;  becauie 
it  is  the  default  of  the  grantor,  that  ic  was  not  paid  the  iirft  year, 
when  it  lies  in  render.  M.  37  £1.  B.  R.  agreed  between  South* 
well  and  Wade.  ] 

[  7.  jfs  if  a  man  grants  to  another  and  his  heirs  annually  200 
fagots  to  be  taken  out  of  all  his  lands j  with  a  claufe  of  dijinfs  for 
them,  and  by  the  grant  the  grantor  is  to  cut  and  make  the  fagots, 
and  to  carry  them  to  the  houfe  of  the  grantee  \  fo  that  the  grantor 
is  to  do  thefirft  a£fy  and  then  by  confequence  it  lies  in  render,  and 
tiierefore  if  the  200  fagots  are  not  paid  in  the  firft  year,  nor  any 
diftrcfe  taken  by  the  grantee  j  yet  he  may  have  400  fagots  the 
year  next  enfuing.  And  fo  it  is,  if  there  are  diverfe  intermediate 
years;  for  otherwife  the  grantor  by  his  own  a£t  may  prejudice 
the  ♦grantee.  M.  37  LI.  B.  R.  adjudged  between  Southwell  *Ong. 
and  Wade.  ]  (Mo;e) 

8.  A  man  fold  all  the  trees  in  his  woody  except  40  of  the  beji  ajhesy 
to  be  cut  in  two  yearsy  and  in  tre^afs  againft  the  vendee,  he  juftified 
for  all,  except  40  of  the  beft,  and  that  he  warned  the  vendor  to 
ihufe  thensy  and  be  would  not ;  wherefore,  becaufe  the  vendee  cpuld 

M  2  not 
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not  ftay  any  longer  for  his  time,  he  cut  the  wood,  except  the  40  of 
At  be(t,  and  adjudged  it  was  a  good  juflification.  Br.  Relation^ 
pK  4.  cites  44  E.  3.43. 

9.  In  trefpafs  it  was  held,  that  where  a  man,  feifed  of  land 
with  treis  growingy  fells  the  trees,  and  maka  a  feoffment  in  fee 
hefrri  tbt  cutting  of  the  trees,  yet  the  vendee  ihall  have  the  trees ; 
for  the  feoffor  might  have  granted  eftovers,  and  diis  would  be  good 
againft  the  feoffee,  and  the  fame  hwof  a  fate  of  the  trees  growing* 
Br.  Contrad,  &c.  pi.  6.  cites  20  H.  6.  22. 

10.  Grant  was  of  a  rtnt^charge  by  reverjioner  on  an  eftate  finr 
life  \  it  (hall  not  begin  till  after  the  death  of  the  tenant  for  ufe« 
Hill.  39  Eliz.  C.  B.  Cro.  E.  547.  Miles  v.  Willoughby. 

*  l^{<»«f  n,  A.  fold  all  his  ♦  trees  to  he  taken  in  five  years  after.  TTierc 
trcS  5!ow-  v^^cc  flwll  no^  ^c  them  after  the  five  years  expired.  But  if 
inf»anilche  the  time  of  taking  be  limited  by  way  of  covenant^  be  it  a  covenant 
jjraiitee  on  the  part  of  the  grantor  or  grantee  for  a  certain  time ;  this  docs 
tiHTtbl^'in  "^^  reftraih  the  grantee  from  talcing  them  at  any  time,  as  well  after 
thi  iife  of  the  five  years  as  within  the  five  years.  But  the  parties  are  to  have 
tU  tenant  M  their  remedy  by  aftion  of  covenant  on  difturbapce.  Pafc.  13  Jac, 
««»«  cut  C.  B.  Mo.  881.  Stewkly  v.  Butler. 

them  after  >  for  the  land,  and  all  that  is  annexed  to  it,  defce?ids  to  the  heir,  and  it  was  tbe 
grantee's  own  faalr,  that  he  did  not  take  them  before.     i8  £.4*  6.  pi.  30  And  the  proptrty 

it  the  graftti^wjs  eondltlonai,  viz.  If  he  cut  them  in  the  life  of  the  grantor.     iV  E.  4.  if .  pU  1. 
X  Br.  Contra^,  &c.  pi.  a6«S.  F.  cites  18  £•  ^  5.  per  Littleton  and  Catefl>yj  '  and  theiefore 

*^y/i:ra,  as  it  feemSi  of  Unami  infteJimpU,     Br.  Ibid. 

There  b  a  12.  A  leafe  was  made  of  a  warren,  rendering   10 1.  per  ann. 

wf^!r*X*  rent,  and  100  couple  of  conies  payable  weekly^  between  the  feafts  of 

r'l'v^to  be  St.  Bartholomew  and  St.  James,  by  fuch  a  number  as  lejfor  Jhould 

ptiu  may  appoint.    Lcflor  fues  for  49  couple  o( conies  in  arrear \  but  after 

^^'j*^'  ifc'  vcrdi<£l  and  damages  given  for  the  plaintiff  it  was  objected,   that  it 

pnft'ys^fuy-  is  not  alleged  that  leffbr  had  appointed  how  they  ihould  be  paid ; 

<*';'  it  ax  and  after  argument  it  was  refolved,  that  without  fuch  appointment 

niipM  at  jjjg  leflec  was  not  bound  to  pay  them  *  -,  as  well  becaufe  the  appoint- 

**r/i*^*As  ment  was  made  part  of  the  contradl  and  refervation,  as  becaufe  of 

11*40/.  rM/  the  inconvenience  to  the  warren^  which  by  this  means  would  be 

^^fif^rvf^  de/iroyed  all  at  once.  Lat.  128.  271.  Bayley  v.  Baxter,  alias  Bayly 

annually,       V-  Bugs. 

brtween  MWummer  and  Michaelmas -by  fuch  fumsw*.kiy  at  IcJJhr  fhaHrf^irei  there  though 
leflbr  does  not  require  it,  yet  he  (hall  not  lofe  it,  but  Ihali  have  a^ion  for  it  ai  tbi  trui 'jf  tbt  ytur  \ 
becaufe  the  Uff**^  if  it  was  not  retiuired  of  Itim  weekly,  nA^bt  bavr  hid  -t  up  ^ill  that  time. 
ffut  it  is  otherwife  of  things  which  eannot  be  fo.  As  if  a  le:ife  be  of  a  dairy,  referving  too 
po^tfutof  huittrt  payable  between  two  fealts,  bf  fucb  fHontititi  wt^kiy^  itc.  there  the  party  thall  miC 
be  compciled  to  pay  all  the  laA  week.  <So  if  zoo  brace  ofvKntLocki  be  referved  in  fuch  maiiueTp 
and  the  Lifi  -Mttk  is  after  tbt  time  ofthir  dtpurturt  bryondfeMf  lelTee  is  not  bound  to  pay  all  in  xht  lall 
week.  1^0  of  a  referv.ition  of  r9fit  bftween  AUtffummtr  and Cbrijiuku  \  per  Jones  J.  LaC  isS.  271. 
B  ivly  V.  Baxter,  alias  Bayly  v.  Bup. 

*[i37] 

(H.  a.  2^     Lapfed,    When. 

Br.  Tail.  I.  T  F  cefty  que  ufe  in  tail,  or  *  tenant  in  tail gvm'ot  Jills  trtts^ 
&  Done* ;         1  ^^  j^gj  btfgre  fever anct^  yet  die  vendee  may  cut  tnem ;  per 


Fitzh.  and  Shelley ;  which  was  not  denied,    Br.  Trefpafs,  pi.  2.  s.  c.  per 
Cites  27  H.  8.  5.  ^,^j  3j^^j,y 

♦Br    Contract,  pi;   26.  cites  18E.  4.  5.  Contra  per  Littleton  and Catclby.— Br. 
Contrifl,  pi.  2.  citei  S.  C*  and  11  H.  4.  32.  Contni. 

2.  A.  leafed  land  to  S.  /ir  /i/>,  and  if  A  died  without  heir  of  his  » ^cp.  105. 


as  a  purchafor ;  whereas  the  word  heirs  in  the  grant  are  only  words 
erf* limitation.    Mich.  17  &  i8  Eliz.  PI.  C.  483.  Nichols's  cafe, 

3.  When  an  intereft  or  ettate  is  to  hi  reduced  to  a  certainty  on  a  S.  P.  per 
€§ntingint  precedent^  and  the  leflbr  or  grantor,  or  leflee  or  grantee,  Aitham  B. 
dies  htfwc  the  contingent  happens,  the  leafe  or  grant  is  void,  and  cites^PLC. 
fliall  not  take  eiFe£l.     As  in  PI.  C.  273.  b.  Say  v.  JPuller.    If  a  man  Say  v. 
noakes  a  leafe  to  B.  for  fo  many  vears  as  his  executors  fhall  name,  Puller. 

it  is  void ;  for  it  ought  to  be  reduced  to  a  certainty  in  the  life  of 
the  parties.  Arg.  Mich,  40  and  41  Eliz.  B.R.  i  Rep.  155.  b. 
in  Chediogton's  cafe.  And  j\idgment  accordingly.  Ibid, 

4.  The  plaintiff's  wife's  father  made  a  feoffment  to  ufes  for  13  ^-  ^«'^«^  '^^ 
years  to  ratfi  portions  of  400 1.  for  his  daughters  j  the  father  being  ^  Und^to 
dead,  Ae  feoffas  fuffcr  the  fin  and  heir  to  enter  into  the  faid  land,  the  ufe  of 
vihofM  thejanu  \  and  yet,  after  a  defccnt  after  the^cath  of  the  Wmfdf  f"r 
firft  purchaior,  at  a  third  hand,  although  the  money  was  due,  yet  {jf^'d^l^^ 
the  court  wotUd  not  charge  the  lands  with  the  £ud  money,  the  ters  that  * 
example  being  dangerous.  Toth.  184.  cites  Hill- 43  and  44  Eliz,  (hall  be  un- 
Manwayring  v.  Dudley.  ^^^,  « 

of  his  death*  until  evtri  o»e  nf  th,m  Jl\tU  ^wd  nuty  Iruy  ^QO  L.frfi  unlotbt  eMeJl  dmtgbiet't  uncil  (he 
b  ith  le\  ied  500 1.  /6.j*  to  tbrf'tond,  fo  ro  the  thirJ,  &c.  The  fatlicr  dies,  thc/^n  tnttrt  and  continues 
polfeflion  for  a  certain  time,  and  will  not  fiiHer  the  ddeft  filter  to  take  the  profits.  WalmH/ 
inclined,  that  fhe  (ball  have  her  remedy  agninll  the  Ton  for  the  time  that  he  hath  continued  in 
potlelfion,  and  not  to  bepn  now  to  levy  the  500 1.  in  preiiidice  nf  the  other  filters }  for  it  was 
her  folly  tu  fuffer  thefon  to  contmue  in  poileirion.  Noy.  33.  Bradford  v.  LalTcls. 

5.  A.  being  feifed  of  an  advowfon  in  fee,  grants  to  B.  (the  Tr.SJac. 
church  being  full,)  quod  ipfe  ad  diSiam  ecdefiam^  clericum  fuum 
prafentare  tojjit  quandocunque  &   quomodocunque  ecclefta  prsedifla 
yacare  contigerit  \  after  this  grant,  the  church  becomes  void :  B. 

ought  to  prefent  at  this  time,  if  he  wiih  [l^^it]  .he  fliall  have  no 
other  prefentation.     Adjudged  and  affirmed  in  error.     Jenk.  301. 

P'-  ^'  r       o  T 

6.  Where  an  intereji  depends  qn  a  precedent  ejlate^  the  perfon,  to  [  1 38  J 

whom  it  is  limited,  muft  take  it  upon  the  determination  of  the  firft 
eftate,  or  elfc  he  never  fhall  take  it}  per  Haughton  J.  HilL  13 
Jac.  B.R.  Roll.  R.  319.  Blandford  v.  Blandford. 

(H.  a.  3)     Enlarged  by  what  Words,  in  the  fairc 

Deed,  &c. 

1;  J  I F E RT mzAt  ficundum  formam  chartee  cannot  enlarge  tfao 
^  grant.  Co»  Litt.  4.  b« 

M  J  2.  A. 


2.  A.  had  two  daughters,  one  married  to  B.  and  the  other  to  C» 
and  in  his  life  made  a  partition  of  his  lands  between  them  and  dietr 
beirS)  and  becaufe  he  had  allotted  the  greater  fhare  to  B.  of  lands  in 
pofieffion,  much  of  C's  moiety  being  in  jointure  to  M.  his  wife, 
he  charged  B.*s  moiety  with  a  rent  during  the  life  of  M.  habemP  to 
C.  and  her  ojjigns^  during  the  life  of  M.  iffc.  And  if  it  happen^  Wc. 
that  then  it  Jhall  be  latufulfor  the  fald  C  and  his  heirs^  during  tht 
life  of  M.  to  dijiralny  ^c.  C.  died  and  devifed  the  rent  to  his  wife. 
This,  after  a  long  conteft  at  law  and  in  equity,  was  decreed  not  to 
be  determined  by  the  death  of  C.  but  that  in  this  cafe  he  had  a 
fee  fimple  determinable  on  the  death  of  M.  and  fo  the  devife  good. 
Trin.  8  Eliz.  D»  253.  pL  99.  and  100.  Vernon  v.  Gatacre. 

3.  Grant  of  eftovers  to  B.  to  be  burnt  in  his  houfe,  and  that  B. 
and  his  heirs  may  take  them  at  certain  times  of  the  year ;  adjudged 
that  this  was  but  eftate  for  life  of  B.  becaufe  the  word  heir  is  not  in 
the  grant  itfelf  though  it  is  in  the  fequel  of  the  deed.     D.  253.  pi. 

.  100.  Marg.  cites  it  as  Lord  Paget's  cafe. 

4.  Land  is  given  to  two  W  baredibuSy  with  warranty  to  them  & 
haredibus  fuis  j  it  was  adjudged  that  this  does  not  enlarge  the  eftate ; 
per  Doderidge.  Mich.  13  Jac.  3  Bulf.  126.  cites  29  H*  6.  and 
22  H.  6.  15.  and  Br.  tit.  Eftates  4. 

Agreed  per  5.  Grant  of  a  rent  to  J.  for  life^  and  afterwards,  that  he  and  his 
?*h*"h^*  A«ri  Jhall  diftrain  for  it.  This  limitation  of  diftrefs  to  him  and 
laid  chat^f  ^^^  ^tm  (hall  enlarge  the  eftate,  and  make  it  a  fee  fimple,  and  this 
grantor  without  all  queftion ;  per  Coke  Ch.  J.  Mich.  13  Jac.  3  Bul£  128. 
grants  tiiat    ^ites  8  H.  4.  and  46  E.  3. 

J 9  A.  and 

tit  be'tri Jhall  dijirain  for  it,   it  is  othcrwife.  3  Bulf.  1 30.  in    cafe  ofGough  v.  Howard. 

But  when  one  limits  an  eftate  in  rmtto  A.  fw  life,  am!  doth  nlfo  finther  exprcfs,  eh^  if  it  be 

behind,  that  it  (hall  be  itwful  fat  him  and  his  affigm  to  dzjlrain  for  this  ieiit|  this  (hall  not  eolar^^ 

tbe  former  eftate  j  per  Dodcndgc  J.  3  Bulf.  130. 


(H.  a.  4)     Interfering  Grants. 

And.  145.  I.    A    feifed  of  the  nuinor  of  Stapely  in  Odiham^  and  other  lands  in 

S.  C.  by  the  XX  •   Odihaniy  fufFered  a  common  recovery  of  die  whole,  and  by 

Ooddard's  indenture  declared  the  ufes  thus ;  viz.    Of  all  his  lands  and  tene- 

cafe.*-Cro.  ments  in  Odiham,  to  the  ufe  of  his  wife  for  life,  the  remainder  over, 

E.  »o8.  5p^^  au j  Qf  the'manor  of  Stapely  to  the  ufe  of  his  youngeft  fon  in 

Ringftead  ^^i^*     ^^^  ^^t.  Cur.  though  the  manor  of  Stapely  was  in  Odiham, 

S.C.— Ow.  yet  the  wife  (hall  have  nothing  therein;  for  his  intent  was,  that 

^Km^'^  the  fon  fhbuld  have  that,  and  the  wife  the  rcfidue.     2  Lc.  47. 

Ld.s?*"  Carter's  cafe. 

C.«-cited  per  Coke  Ch.  J.  Roll.  R.  376.— Arg:.  S.  C.  cited  2  Roll.  R.  S76.-^Ars.  S.  C.  dted 
Lane  69.  in  cafe  of  Ardea  v.  Darcy.—-  S.  C.  cited  per  Coke  Ch.  J.  3  BuUT.  68.— S.  C.  cited  Jo«  za, 
•— D.  »6i.  b.  Marg.  pL  17. 

r  I  ^g  ]       2.  A.  makes  feoffment  of  the  moiety  of  the  manor  of  C.  and  all 
See  s.  c.     ^^^r  *'*  ^'^JI^^E^h  l^nds^  tenements  and  hereditaments.    The  other 
fup.  '  '     moiety  of  the  manor  ^  pafles.    a  Roll.  R.  279.  cites  it  as  ad« 
judged  and  affirmed  in  error  in  die  caie  of  Mowe  v*  Ever. 

(&a.5.) 


(H.  a  5)  What  Things  may  be'  granted  to  a  Man, 
his  Executors^  Adminiftrators,  and  jijjtgns.  ^  Or 
for  Years. 

1.  ^T^  H  E  cujiodj  9f  an  ideot  is  not  grantable  to  a  man^  his  txt^ 
^  cutors,  adminiftrators  and  affigns.  But  if  the  emolument 
and  advantage,  that  by  law  is  given  to  the  king,  in  cafe  of  an 
ideot,  could  be  feparated  from  the  truft,  then  clearly  it  might  be 
tiansferred ;  and  it  diflers  from  the  cafe  of  a  ward ;  for  the  Icing 
has  die  firit  as  a  truft,  though  coupled  with  an  intereft ;  but  he  has 
the  other,  purely  as  an  intereft,  fervice,  and  duty  owine  to  him> 
and  it  came  to  the  king  in  point  of  tenure^  and  (o  he  might  grant 
the  cuftody  of  a  ward,  cum  accident^  but  not  fo  of  an  i^ot  \  per 
Lord  Nottingham,  Mich.  i68i.  Vern.  11.  Prodgers  v.  Phra-r 
zier. 

2.  The  office  of  policies  of  infurana  may  be  granted  for  years, 
contrary  to  the  opinion  in  Sir  George  Keynold's  cafe  cited  in 
Vcm.  12.  as  the  cafe  of  Van^v.  Bier. 

3.  Grant  of  the  place  of  teller  of  the  exchequer  to  a  man  and 
his  affignes,  was  held  to  be  good.  Cited  Vern.  I2.  as  Sc^uibb^s 
cafe. 

(H.  a.  6)     Not  exclufive  of  the  Granton 

I.  T  F  a  man  had  granted  his  ward  to  J.  S,  to  marry  lrim$  or  to  But  K he 

^  have  bis  fervice^  &c.  which  is  a  profit^  he  cannot  retake  him.  hadgranted 
Br.  Grants,  pi.  93.  cites  8  E.  4.  7.  ^^^  ^ 

inftraclioa»he  may  retake  him ;  beotufe  this  ix  a  charge  to  the  grantee^  and  not  a  profiu    Ur* 
Gtantt>  pi.  93.  cites  8  £.  4.  7.  per  Littleton  and  Moyle. 

2.  A.  covenants  and  grants  with  B.  and  his  heirs,  that  B.  and  Co.  Lkt, 
his  heirs  may  dig  turfe  in  a  great  waji  to  make  allom  there)  yet  A.  *^^  ^* 
and  his  heirs  and  amgns  may  dig  there  alfo ;  and  'tis  like  the  cafe 
ftcmmrnnfans  nombro  cited.  Pale.  25  Eliz,  C,  B.  Godb.  |8.  as  Lord 
MouD^oy's  cafe. 

(H.  a,  7)  Inchoate,  where  it  muft  be  perfeSled  in 
the  Life  of  the  Grantor^  or  Grantee^  &c.  or  both* 

I.  f^Onfirtnation  of  the  grant  of  a  U/hop  after  hit  death  is  void* 
^  Arg.  Trin.  26  Eliz-  B.  K,  Godb.  25.  cites  31  E.  3.  alb^ 
SO.  &  33  £•  3.  Confirmation  22. 

%.  Grant  of  the  next  prefentation  or  avoidance  is  good,  though ' 
ihe  grantor  dies  before  the  church  becomes  void;  and  it  is  a 
chattel,  arKi  grantee  may  grant  it  over,  though  no  affignee  be  men- 
fiooed  in  the  deed ;  and  this,  where  the  erantor  had  a^  fee  in  the  pa- 

^  M4  3- If 
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et 
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3,  If  a  Tiverjion  defcend  u  a  Jam  eovirtj  and  the  baron  grants  it 
to  ^.  N.  and  the  tenant  for  life  attorns,  and  ifter  the  baron  £es^ 
Uvmg  tbofenu  and  the  tenant  for  life^  the  grant  i$  void  \  becaufe  it 

[lAJQ  1  ^"^  '^^^  executed  in  the  life  of  the  baron,  and  he  had  nothing  but 
^    J  injure  uxoris.    Br.  Grants,  pi.  97.  cites  10  £•  4.  8. 

4.  If  a  man  will  take  by  Uvery  within  vieWy  he  muft  enter 
during  the  life  of  feoffor,  or  all  is   void.     Arg.  Trin.  26  Eliz. 
B.  R.  Godb.  25.  cites  7  £•  6.  Br.  Leafes  66. 

(H.  a,  8)   Avoided.     Where  a  Man   fhall   avoid 

bis  own  Grant. 

Z*  T  T  was  held,  that  if  a  man  be  feifed  in  fee,  and  gives,  fells,  or 
-*  grants  trees  growings  and  after  makes  feofFmcnt  before  fe- 
verance  of  them,  yet  the  grantee  ihall  have  them;  and  the  grantor 
might  have  granted  eftovers,  and  therefore  the  grantee  (hall  have 
the  trees.    Br.  Grants,  pi.  113.  cites  20  H.  6.  22. 

2.  If  a  man,  who  has  grantud  reni-cbarge^  fays^  that  he  was  in 

by  dijpijin  made  to  K*  at  the  time  of  the  gifty  which  K.  afterwards 

releiyod  to  his  pojejiony  this  fball  not  defeat  the  grant  y  and  yet  the 

releafe  countervails  entry  and  feofFment.    Br.  Warrantia  Chartae, 

pi.  II.  cites  21  H.  6.  4.1.  and  22  H.  6.  22. 

If  tfimtf  3*  If  /  dijjiife  my  father,  and  enfeoff  J.  S.  and  then  my  father 

having         dies  J  though  a  new  right  defcends  to  me,  yet  I  fhall  be  barred. 

dow^         But  if  this  difcontinuance,  or  grant,  had  been  defeated  by  entry,  or 

Sjfnfe^At     otherwife  in  my  life  by  my  father,  or  any  other,  in  that  cafe,  I  may 

kir,  and       fhew  the  fpecial  matter,  as  15  £.  4.  5.  is,  and  fo  avoid  my  own 

P^^J*^^    deed.     Pafch.  26  Eliz.  B.  R.  Arg.  Godb.  25.  cites  39  H.  6.  43. 

land,  and  afterwards  rrrrv^ri  davtert  flie  (h'jXi  not  have  execution  thei'euf,  during  the  term  s  per 

Moor.     Arg.  Mo.  315.  in  Englefield*s  cafe. 5<j  if  one,  i 'titled  to  be  ttn-Mi  hy  the  eiartcjy^ 

makes  a  lea<'e,  and  his  wife  dies  ;  h*  (ball  not  avoid  the  leale  ;  per  Moor.  Arg.  4  Le.  138.  ■ 
StaVEtfin  t^eifes  bis  faih*r,  and  Itt/its  a  fm  w'lih  proclas-nattun  I?  ajltengerf  upon  whom  the 
fathir  4Mien  and  di«t  i  the  fon  may  re-enter  againft  his  uwn  fine.  Hei.  97.  Pafch.  4  Car.  C  B. 
libam  T.  Lawne. 

X  Le.  9.  4.  A.  ftaying  beyond  Tea  without  licenfe,  and  after  a  privy 

name*of  ^'^^  fcal  to  rccal  him,  the  queen,  being  inti  tied  for  the  contempt,  made  a 

Cater*scafe.  i^^fi  of  the  lands,  quamdiu  in  tnanibus  no/iris  ratione  contemptus 

i— The  fore  condgerit,  &c.  afterwards  the  freehold  of  the  land,  for  the  life 

S^ntTf^-  ^^  *^  fugitive,  was  given  to  her  by  a6l  of  parliament,  by  which  her 

moMtfor/ifi  eftate  was  altered ;  yet  notwithilanding  (he  (hall  not  avoid  the 

fiamdiM  Iczk',  adjudged.    Mo.  iii.  Knowles  v.  Luce. 

granted  a  rent-chargei  afterwards  the  revrrfimt  thjemdcd  to  her ;  quaere,  whether  the  rent-diarge 
Ihall  continue,  I)y.  141.  a/ pi.  44-^— She  may  avoid  the  grant;  per  Egerton,  Arg.  Mo.  319. 
and  4  Le.  140.  iu  finglefield'i  cafe.  Cites  Seal.  R.— — She  cannot ;  per  Coke.    Arg. 

Mok  3»4.  S.  C. 

« 

7Rep.  Ti.        5.  A.  covenanted  to  (Vand  feifed  to  the  ufe  of  himfelf  for  life, 

Le^f?""^  remainder  to  B.  in  tail,  with  a  provifo,  that  the  limitation  (hould 

269.  s.  C.     be  void  upon  tender  of  a  gold-ring  by  himfelf»  or  by  any  for  him 

to  B.  by  attainder  of  A.  the  queen  became  tenant  fir  his  Hfo  of  the 

eftate 


€^tMlttf.  140 

eftate,  and  made  a  Uafe  thereof,  and  afterwards  authorized  certain 
periiMis  to  make  a  tender  of  the  ring  to  B.  who  refufed  it,  whereby 
the  limitadcn  of  the  ufes  became  void,  and  the  queen  became  inti-- 
tied  to  the  tnberitance ;  and  the  queftion  was,  whether  file  could 
avoid  the  leafe  made  by  her,  when  {he  was  only  tenant  for  life ; 
and  adjudged  file  might,  for  now  file  comes  in  by  virtue  of  the 
condition,  by  a  title  paramount  that  of  the  attainder  and  eftate  for 
life,  under  vabkh  the  lejfee  claims.  Trin.  32  £Iiz.  Mo.  303^ 
Ewlefield's  cafe. 

6.  If  mortgager  i^md  mortgagee  join  in  a  leaje  for  years,  and  ^^*  ^^* 
afterwards  the  mortgagor  performs  the  condition \  ytt  he  fiiall  not  and^u!. 
avoid  the  leafe*     Arg.  7  Rep.  14.  a.  in  Englefield*s  cafe.  138.  s.  c. 

r.  If  tenant  for  life  of  the  office  of  marfliall  grants  fuch  inferior  \  iai'X 

leefor  life  of  another  perfon,  and  then  furrenders  3  that  furrender  v^*  ^ 
il  n<»t  alter  or  deftro^  the  efl-ate  of  the  grantee ;  becaufe  grantor  reafon^if 
fiiall  not  by  his  ad  defeat  his  grant ;  per  Holt.  Ch.  J,  12  Mod.  he/vr/^nr* 
557.  Sutton  the  Marfiiall's  cafe.  ^  ^^^ 

''-''  yet  the 

untler-grantee  fliall  continue  in  for  the  life  of  the  grantor ;  per  Holt  Ch.  J.  12  Mod:  j^y, 
jinA  tt^mfh  the  late  marfiiall's  place  be  dtttrmned  ty  parlutmtu,  yet  that  Ihall  not  atiecl  th« 
under  officer;  for  'tis  fur  the  mar/balFs  mi/»  •ff'tna  that  he  is  turned  om,  whichy/'j//  mtfrtjtdim 
intirmte* ;  per  Holt  Ch»  J.  i%  Mud.  55S.  Mich.  13  W.  3.  8.  A*  SuttiM  the  MarlhaU's  caie. 

8.  If  tenant  for  life  nakes  z  leafe  for  yearsj  and  then  furrenders 
or  forfeits  his  efiate,  yet  the  lea^  for  years  remains  good  during', 
his  life,   if  the   years  continue  fo  long;  per  Holt  Ch.  J.    12 
Mod.  558. 

(H.  a.  9)  What  Alficnsy  &c.  Grantee  (hall  have  as 

Grantee,  or  Aflignce. 

T*    A  N  affignee  of  land  fiiall  have  %fcirefaoias  ad  comptitandum 
^^   ageinft  a  conufee^  though  the  aifienor,  who  might  have  had 
it,  negleded  it.     Mo.  662.  Arg«-»— Ibid.  664.  cites  30  £.  3. 
Fitzh.  Scire  fac.  1 01. 

2.  A  terre-tenant  fiiall  ig^yc  an|  aud,  quer.  on  a  defeafance^ 
though  he  that  enfeoffed  him  did  not  bring  it  in  his  time.  Arg. 
Mo.  662. 

3.  Where  the  feoffor  bimfelf  was  barred  of  an  audita 
querela  for  reftitution^  or  contribution^  there  the  feoffee  fiiall  never 
have  it.  As  where  the  conufor,  after  the  extent  of  his  land, 
alone  fells  die  land,  the  vendee  fiiall  not  have  contribution  againft 
other  purchafors  of  the  lands  of  the  conufor  after  the  conufimce; 
becaufe  the  conufor  himfelf  could  not.     Arg.  Mo.  662. 

4.  A  feoffee  fiiall  not  have  a  no  tnmjie  vexes.  Arg.  Mo.  662. 
cites  18  £.  3.  Fitzh.  Avowry. — f.  IS.  B.  11.  (C)  The  notes 
cite  18  £.  2.  Fitzh.  Avowry.  217. 

5*  A  grantee  of  a  feigniory  ihall  not  have  a  writ  of  efcbeat  upon 
title  before  his  grant.  Arg.  Mo.  663.  cites  19  R.  a.  Fitzh« 
JEfcheat. 

6*  A  feoffee  Ihall  not  have  an  ajjife  of  nnfance  for  a  nufance 

dona 
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dene  before  bis  time,  but  fhall  have  a  quod permttatj  Sec.  hf  tea- 
fon  of  the  tort  continuing  in  his  time.  Arg.  Mo.  663.  cites  it 
as  adjudged  in  cafe  of  Fofter  y.  Bardet. 

7.  A  feoffee  (hall  have  a  warrantia  charts.  Ai^,  Mo.  664. 
cites  46  E.  3.  Fitzh.  Warratitia  chartse*   . 

8.  A  feoffee  (hall  have  a  contra  firmam  feoffamintL  Ai]g.  Mo. 
€64.  cites  14  H.  4. 

9.  If  the  conufee  releafes  to  the  conufor,  and  then  the  conufer 
makes  a  feoffment,  and  then  the  conufee  fues  execution,  the 
feoffee  (hall  have  an  audita  querela.  Arg.  Mo.  664.  cites  ao  Aff. 
pL     '        and  17  E.  3.  6. 

10.  Feoffee  of  conufor  (hall  have  a  writ  of  error.  Arg.  Mow 
664.  cites  18  E.  3.  25  and  27  AfT.  pi.  24. 

J#gnmtee  II.  Feoffee  of  a  conufor  (hall  have  a  fcire  facias  againft  the 
^'rf*'*"  affignee  of  the  conufee  when  the  money  is  levied.  Arg,  Mo.  664* 
SSoi  have  a  ^'^^*  4^  ^'  3«  Fitzh.  Scire  fecias  124. ' 

Jctn  ftuxat  againft  bim  who  had  execucion,  a  ad  had  levied  the  ftioney.  Kr%,  Mo.  664* 
dees  D.  X. 

[  142  ]  (H.  a.  10)  Repugnant. 

Ai'xlafrtf'  l.TXZHpN  words  in  deeds  arc  repugnant,  they  (hall  be  r/- 
"^'j/**^'  P^^^  *nd  we  ought  to  adjudge  upon  the  other  words  \  per 

JJr.  j\/*  Fenner  J.  and  judgment  was  accordingly.  Mich.  37  &  38  Efe. 
^fW  tht      B.  R.  Cro.  £•  420.  Sharplus  v.  Hankinfon. 

Hft^J.S. 

thefe  words  [during  the  life  of  J.  S.]  (hall  be  void ;  for  they  are  contrary  to  the  fee.  Br«  Eftates* 
pi.  50.  cites  ai  H.  8.  Qtntra  of  a  feoffmeot  ui  he  Jo  long  as  VmV m  fittpU  Jhjdl  fasad,  Br. 
1^(tftes,  pi*  50  cic^  £1  H.  8* 

2.  If  a  man  be  hound  to  N,  in  40 1.  and  he  grants  to  bim  that  be 
will  notfue  bim  upon  this  obligation^  if  die  grant  be  in  tbefami  deed^ 
it  is  void ;  per  Babbington ;  and  it  feems  to  be  ^ood  laws  for  it  is 
repuenant ;  but  if  he  grants  it  by  another  deed,  it  is  good  in  barj 
per  Marten ;  and  fo  by  covenant  i  per  Babb.  fir.  Negativey  &c 
pi.  16.  cites  7  H.  6.  43,  44«  ^ 

3.  The  mafter  and  fellows  of  a  college  demifed  all  their  lands  in 
Z.  except  the  tnanor  of  L.  where  in  truth  they  had  nothing  in  L* 
bejides  the  manor  of  L.  and  it  was  adjudged  a  void  exception. 
Pafch.  13  Jac.  C.  B.  Mo.  881.  per  Warburton  J.  cited  18  £li«. 
B.  R.  Dorrell  V.  Collins. 

4.  *Tis  an  infallible  rule  in  the  expofition  of  deeds,  that  when 
two  claufes  are  contained  in  a  deed,  the  one  contradi^ing  the  otber^ 
the  firft  (hall  be  good,  and  the  laft  void.  One  gave  land  to  R« 
with  A.  his  daughter  in  frank-marriage,  habendum  to  R.  and  his 
heirs,  with  warranty  to  him  and  his  heirs i  they  died;  and  their  Ibii 
brought  a  mordanceftor;  ^uid  bccaufe  the  (irft  chufe  was  in  fiank- 
inamaffe,  and  the  other  in  fee,  the  Juftices  doubted  to  which  of 
them  mey  Ihould  have  regard,  and  at  laft  adjudged,  that  wheii 
there  were  feveral  or  two   claufes  in  a  deed,  repugnant^  or  of 

*  Avers  naturesj  that  more  regard  ought  ^  bo  taken  to  the  firfij  then 
i$  the  lafii  but  otherwife  in  wilb*    Arg.  HilL  14  Jac.  Bric^lni. 

|oi.  ia 
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toi.  in  cafe  of  Newfham  v.  Carew. — Cites  2  £.  a.  Feofiinents 
and  Deeds. 

5.  fFerds  cf  known  fignification^  but  Unplaced  in  the  context  of  a  ^*  A.  by 
deed,  fo  as  they  make  it  repugnant  and  fenfelefs,  arc  to  be  rejeSfed  |"*|.onfijtr* 
eqtialiy  with  words  of  no  known  fignification.     Vaugb.  176.  Hill*  at'um  of 
23  &  24  Car.  C.  B.  Crowley  v.  Swindles.  former  fer- 

vice  done 

CO  him  by  B.  granted  to  B.  and  M.  his  -wife  a  rtnt  of  20/.  a  year,  ijfuing  outofiA  his  lands  and 

hereditaments  fituace  in  K.  babrndum  the  faid  rent  to  the  Jaid  B.  and  M,  ard tbtir  ajfi^m^  after  the 

iiuoji  of  one  C.  ofid  D»  or  cithr  of  tUtitf  nvhicb  f.rjl  Jhould  baf>pin,  during  the  lives  of  B,  an<l  M,  and  tb$ 

Imfgr  ht'er  of  tban^'A  Lady-Day  and  Michaelmas  by  equal  poitions ;  Chefiril  payment  to  beKto  at 

iiich  of  the  laid  feafts  as  ihottld  firft  happen  next  after  the  deceafc  of  the  faid  C.  and  D.  or 

either  of  them;  emd  if  the  aforrfiid  yearly  rent  of  \o  1.  and  of  ao  \.  Jl^all  bt  unpaid  at  any  the  dtys  afore-' 

ftad,  in  futrt  or  in  (til,  that  it  jkall  he  iMufulfor  the  f.iid  U.  and  M,  at  any  timf  during  the  joint  natural 

■  livts  tf  tbif'>idC.  and  D,  if  the  fit  d  B.  ami  M,  or  either  of  them  fhoidd  jo  long  Ivty  and,  as  often  as  tha 

faid  rents  of  xo\.   or  any  parcel  fJxuld  he  bchindy  to  enter  into  all  the  faid  m^,  the  grantor's  lands  in  K» 

afarefaddf  and  to  diftrmn  ;  fo  as  the  f'nfe  mufi  run^  thatf  if  the  tent  Kvere  hehindy  it  Jhould  he  lawful ia 

dtfiraiH  iitrxng  the  joint  lives  ofC.  emd  D,  which  was  before  it  cooUi  be  behind  ;  fur  k  could  not  b9 

behind  till  the  death  of  one  of  them,  therefore  tligfe  wordp^  [during  their  joint  natural  livety] 

being  infenp.bk  ou^ht  to  he  reje^ed.    Judgment  pro  defendente.  Hill.  23  &  24  Car.  C.  B.  Yaujte. 

275«  174.  176.  Crowley  v.  Swindles  &  aL 

(H.  a.  II.)  Infenjibk.  Made  good  ot  not  by  Con* 

{Iruftion. 

I.  A  The  defendant  covenanted  to  pay  to  B.  the  plaintiff  153/. 
^**  10 J.  by  articles  to  this  effeS,  viz.  Memorandum^  14 
March  1687.  Imprimis^  it  is  covenanted  hy  and  between  B»  of^c. 
of  the  one  party  and  A.  of  tff .  of  the  other  part  5  whereas  B.  by 
virtue  of  thefe  prefents  hath  covenanted,  concluded^  and  articled  all 
that  his  mefuagesy  ^c*  unto  the  faid  A.  his  heirs  and  affigm.     Item, 


objected,  i.  That  the  words  being  in  the  preter-tenftj  here  was 
no  covenant  to  oblige  B.  to  convey ;  but  it  was  anfwered  for  B. 
that  the  words  may  be  conjlrued  as  in  the  prefent^tenfe^  ut  res  valeat, 
and  cited  1  Leon.  25.  Bedow's  cafe,  and  Mo.  31.  and  the  rather 
in  this  cafe,  becauie  the  deed  is  [Imprimis  it  is  covenanted,  &c.l 
anJ  alfo  becaufe  the  words  in  another  place  are,  that  the  plaintiff  ' 
hath  covenanted  &c,  hy  thefe  ptefnts,  2.  Objeftion  was,  that  there 
are  no  Vords  to  oblige  plaintiff  to  convey,  the  words  for  this 
purpofe  being  only  that  B.  by  virtue  of  thefe  prefents  bath  cove* 
nantedy  iffc.  all  that  his  mejfuagesy  ^c.  to  the  wtthm  named  A^  ^c. 
to  which  it  was  anfwered,  that  the  intent  of  the  parties  appeared  by 
the  frame  of  the  deed,  that  defendant  fhould  have  the  lands  to  him 
and  his  heirs;  for  ifl.  he  was  to  pay  the  value,  and  2dly.  he  was 
to  enter  the  7jd  of  February,  1688,  and  he  could  not  have  them 
without  a  c<Miveyance,  and  cited  Saund.  319.  Poroagb  v.  Cots, 
to  prove  that  the  words  would  amount  to  a  covenant.  3.  Objection, 
that  the  [whereas"]  made  the  whole  deed  a  recital  only,  to  which 
it  was  anfwered,  that  the  words  [by  thefe  prefents]  demonfirate  that 
he  covtnaots  by  the  deed)  and  then  the  word  whereas  is  idle  and 

t« 
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to  be  reieAoiy  and  for  this  cited  Vaughan  173*  Crowley's 
cafe ;  and  for  the  fame  reafon  the  word  itern  in  the  claufe  for  pay- 
ment ihall  be  reje&ed  alfo }  and  if  (whereas)  and  (item)  be  re- 
jededi  and  die  words  (bath  covenanUd)  be  taken  in  the  prefent'- 
Unfej  as  they  may  appear  as  before,  then  the  fenfe  will  be  thus, 
viz.  B.  doth  covenant  to  convey  all  his  meifua^es,  &c.  And  it 
was  adjudged  for  B.  the  plaintiff  by  the  opinion  of  the  whole 
court.    Lutw.  493.  to  496.  Hilton  v.  Smith. 

(H.  a.  12)  Void  or  Voidable.     What  Grants  arc. 

I.  TF  an  infant  grants  a  rent  by  finey  this  grant  is  voidable  by 
-'-  himfelf  during  his  nonage  by  writ  of  error  \  but  if  he  does 
not  avoid  it  during  his  nonage,  'tis  good  for  ever,  and  notwidi- 
ftanding  he  dies  during  his  nonage,  before  he  has  avoided  it,  yet 
his  heir  (hall  not  avoid  it.  Quaere,  if  the  conufor  dies  pending 
the  writ  of  error.    Perk.  9.  S.  19.  cites  Mich.  18  £.  4.  13. 

a.  If  one  non  fana  memoriaj  being  (eifed  of  land,  grants  a  rent 
out  of  the  fame  in  fee,  and  diesy  and  his  heir  enters,  and  the 
grantee  diftrains  for  the  rent  behind,  the  heir  Jhall  have  affim  of 
trejpafs.  But  if  the  grantee  had  diftrained  in  the  life  of  the 
grantor  for  the  rent  behind,  the  grantor  ibould  not  have  an 
adion  of  trefpafs,  for  he  can't  avoid  his  deed,  bv  difabling  of 
himfelf.  Perk.  10.  S.  21.  cites  P.  \z  E.  4.  8.  H.  39  H.  6.  42, 

(H.  a.  13)  Habendum.     Necejfary  or  not.     In  what 
Cafes  a  Grant  is  good,  without  any  Habendum, 

I.  T  F  land  be  given  to  J.  S,  ^  Ji  contingat  ipfitm  cbire  fint 
^  betrede  de  corpore  fuo^  quod  tunc  revertat  to  the  donor  and 
his  heirs,  without  any  habend'  in  the  deed,  and  livery  ofjeiftn  is 
made  according  to  the  deed,  as  ought  to  be  intended;  this  gives  die 
donee  an  eftate  tail,  though  not  given  to  him  and  his  heirs  i  for 
the  ftatute  of  Wejlnunjier  2.  I.  is  quod  voluntas  donatoris  fecundum 
formam  in  cbarta  doni  fui  manifejlo  exprejfam^  fie*  Perk, 
S.  173. 

[144]  (La)  Habendum.     What,  and  its  Office.    What 

Habendum  (hall  be  faid  good,  and  what  not. 
[And  where  it  contains  more  than  is  in  the  Pre^ 
mifes.] 

JO  Rep.       [  I,  i-p  H  £  office  of  the  frendjfes  is  to  exprefs  the  grantor^  grantee^ 
,07.  b-^— -  1    ^^j  ^f^  fij^„g  f^  ^g  granted^  and  the  office  of  die  ♦  baben^ 

9  Rep.  47.   j^  j^  ^^  j^^  ^^^  ^^^^^  Q^    ^  ^^   Buckler's  cafe.  Co.  9.  49.  b* 

•  And  it      Earl  of  Shrewfbury's  cafe.  ] 

^Mi  tht  tbmg  givn.  1  Rep.  55>"-^S*  ?•  ^^  C.  106.  b.  ia  caTc  of  Wrocefley  v.  Adami. 
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ll*s  oAce  IS  to  Umit  the  eftate,  (b  that  the  general  implication  of  the  eftate»  which  will  paft  by 
cooftfuAinn  of  law  by  the  premifles,  is  always  conti'olled  and  qualified  by  the  habendum.  A 
haf«  fofwo,  bsitiidttm  to  or,r  for  itfg,  renuandir  to  the  other  for  Rfe  \  this  will  tAtw  tbt  gmeral  imflieatiom 
if  jouit'tnuincy  of  the  franlc-tenement;  which  had  there  been  no  habendum,  would  have  been 
nude,    a  Rep.  55.  a.  b.  Mich.  39  it  40  Blia.  BuckJer's  cafe^ 

[  2.  An  habendum  cannot  pafs  more  land  or  other  thing)  than  it  if  a  man 
towiprehmdid  either  exprefsly  or  by  implication,  in  the  general  be^»ful 
ivords  rf  the  premiffis  of  the  grant.  38  H.  6.  34.  b.  36,  37.  ]  ^Z^^'t 

bapt  and  to  bold  thru  acrtSf  sad  Svvy  be  made  to  him  according  to  the  deed  i«  ibt  iw»  aens }  tht 
third  acre,  of  which  there  was  no  fpeech  in  the  premilTcs  of  the  deed,  (ball  not  pafs  by  the  deed  : 
i;tf  if  Svtry  and  feilin  ^<  madi  in  tUt  acti,  then  it  ihall  pafs  by  the  liveiy  of  feifiOf  Stc*  Perk* 
S.165. 

[  3.  But  fee  42  £.  3.  12.  a  cafe  is  put,  that  by  fine  a  man  ac- 
knowledged the  right  to  the  conufee  of  the  third  part  of  the  maner^ 
who  grants  and  r^n^rj  2  parts^  habendum  all  the  manor. 1 

[  4«  If  the  king  grants  a  manor  habendum  una  cum  advocatione^  Br.  Feoff- 

dtis  flkall  pais  the  advowfon  ^  becaufe  the  advowfon  would  pafs  at  ™^°'  ^ 

the  common  law  without  naming,  and  it  is  fufficient  naming  ^^^s,plig^ 

within  die  ftatute.  38  H.  6.  34.  b.  9  H.  6.  27.  b.  ]  cafe  of  a 

common 
pcrfon« 

[  5*  But  if  a  man  grants  a  manor  habendum  una  cum  another  pna  cam 

manor  J  or  una  cum  advocatione  of  another  manor ^  this  is  not  good ;  2»*'«i^t 

becaufi^  it  was  not  included  in  the  premifies.  9  H.  6.  27.  b.  m  the  pimorT 

grant  of  the  Icing.  ]  things  thaa 

.  are  in  the 

premifles,  but  is  good  to/.t/x  things  appurtenant  or  appendant*  But  if  an  tum^am  comes  *  U* 
ySrv  r^  habokUm,  'twill  make  a  good  grant  of  new  chitigs.  Mo.  S81.  per  3  J.  in  cafe  of  Stukely 
T.  Butler.  ♦  S.  P.  in  caie  of  a  grant  by  the  king.  Cotitra  if  the  una  cum  be  tfur  the  ha- 

»^ftJ«««  Br.  Patents,  pL  56.  cites  8  H.  7.  1. 

[  6.  If  die  king  grants  quandam  infulam  to  another  habend^fimd 
cum  omnibus  exitlbus  i^  anurcementis  infra  infulam  emergentibia* 
This  ihall  not  pafs  the  ifliies  and  amercements.  Becaufe  thev 
were  not  comprized  within  the  premiHes.  Contra  9  H.  o* 
27.  b.  ] 

[7.  So  if  the  king  erants  landy  habendum  una  cum  una  acra 
terret  in  D.  The  acre  mall  not  pafs }  becaufe  it  was  not  mentioned 
in  die  premifles.    Contra  9  H.  6.  27.  b.  1 

8.  If  one  leafes  the  manor  of  Z>.  tj  hold  to  die  leflee  for  twenty  DaL  57.  pu 
oneyearsy  without  repeating  the  manor  in  the  habenduntj  yet  it  is  a  3-  ^  »•  C. 
good  leafe;  per  Wcllh  and  Wefton  J,    Quod  fiiit  conccfliimj  for  iJ^^JZ 
this  includes  all  which  is  comprized  in  the  premifles.    Pafch.  6  words. 
Eliz.  Mo.  55*  in  pi.  160.  Anon. 

9.  If  a  term  for  years  of  a  manor  be  limited  in  the  prenujfes  of  j^  --  pj^ 
an  indenture  ocleale ;  thouRh  here  be  no^  habendum^  jret  the  leafe  is  |.  Ow.  \u 
good  enou^ ;  per  I^rer  and  Brown.  Mo.  56.  in  pi.  i6o.  ^ ^  ^p«^ 

the  leafe  had  been,  UbtmSm  tvtrv  p^  amd  partol  pf  tbt  fold  imuwr,  it  had  been  a  good  leafe  for  all 
ttit manor*  for  the  parti  iactm  and  comprehend  the  whole  manor;  per  Dyer  and  Btowa. 
Mo.  56.  in  pi.  i6o.        Dill  57.  pi.  3.  S.  C.  Anon.«-4>w.  31.  S.  C.  Anon. 

10.  When feveral  things  are  granted  in  a  deed)  and  after  die  f  lAr  1 
habendum  comes  to  limit  the  eftate,  if  the  habendum  recites  L    ^•^  J 

again 


»45 


An  intereft 
cannot  be 
granted 


egam  farttoilorfy  all  the  things,  it  docs  a  thing  which  is  not  it*s 
office,  and  is  fuperfiuous ;  and  therefore  all  the  recital  ChaH  be  of  no 
ciFe£t.  But  the  tiabendum  {ball  be  conftrued,  as  if  no  fuch  re- 
cital had  been,  nor  other  thing  befides  habendum  &  tenendum* 
But  where  a  deed  or  demife  contains  feveral  limitations  of  eftate ; 
viz.  one  of  certain  parcels  of  the  premilTes  for  20  years,  and  of 
other  premiiles  another  eftate  for  10  years,  or  for  life,  there  the 
certainty  of  the  diverfe  habendums  is  to  be  regarded ;  but  not 
where  there  is  one  habendum  only ;  per  Manwood  Cb.  B.  Hifl* 
28  Eliz.  Scacc.  Mo.  223.  in  Caicw's  cafe. 

II.  Grant  of  an  advowfon   to   three,  habendum   ns   &  unt 
eorum  conjunSlim  &   divifinu     The  feverance   of  the   habendum 
ioinUy  and    ^'^^^  ^^^^  Void  in  law.     D.  304.  b.  pi.  54. 

icverally.    Ibid*  xnMarg.  cites  5  Rep^  i).  SUngrby's  cafe.— See  PrefentmeRt.    (M)  pi.  i. 

And  tbe  xiL*  The  habendum  is  only  to  limt  the  eftate^  and  not  to  give 

^11  not       ^  thing ;  and  there  ought  to  be  a  grant§r  and  grantee  in  the  fre^ 
fiecUrethe   ^jff^  of  the  deed,  otherwife  it  is  void.    Cro.  £•  903.  Boftard  v. 

pcrfoo  or       Coultcr. 

the  Icafc, 

but  tlie.eftaUy  which  (hall  be  in  the  leafe.    3  Le.  33.  M.  15  Eliz.  Ahon.^-irthe  premifles  cooi- 

tain  the  lands  granted,  but  faith  not  to  whom,  though  the  haben<t  is  to  y,  $.  who  was  a  party 

Coibe  decdy  '^  oo(  good.    Cro*  £.  903.  Mich.  44  fc  45  Eliz.  B.  R.  Buftard  v»  Conker.  ^ 

13.  Off^  habendum  to  two  demifes  is  well  enough.  Cumb.  190. 
Pafcb.  4  &  5  W.  &  M.  B.  R.  Moor  v.  Parndon. 

14.  In  a  quo  warranto  againft  one  for  executing  the  oiEce  of 
hailiiFof  a  hundred,  the  defendant  pleaded,  that  K.  Cha.  i.  was 
feifed  of  the  faid  franchife  jure  coronse,  and  granted  the  fame  to 
N.  habendum  the  hundred  to  him  and  his  heirs,  which  by  feveral 
roefiie  alignments  came  to  the  defendant,  and  fo  justified  to  have 
retorna  brevium.  Upon  demurrer  it  was  argued,  that  this  claim 
was  not  good ;  for  that  this  grant  of  the  franchife,  habendum  tha 

faid  hundred,  can  never  include  the  laid  hundred ;  becairfe  nothing 
can  pafs  by  the  habendum,  which  is  ^not  mentioned  in  the  pre- 
mifles,  in  which  nothing  was  mentioned  but  the  franchife;  and  it 
was  adjudged  accordingly.  3  Mod.  199.  Pafch.  4  Jac.  2.  B.  R« 
The  King  v.  Kingfmill. 


And.  226. 
Baldwin'  V. 
Martia» 
%  Rep.  04. 
a.Ld. 
Coke*^ 
notega 
Baldwin's 
cafe.— • 
Heu  8o. 
Arg.— 
Cro.  J.  476' 


(I.   a.    2)     Habendum.      It's    Operation    on    the 

Premifles. 

i.  'T^HE  habendum  may  enlarge  the  premifles,  but  not  abridge 
'^  the  fame.  Co.  Litt.  299.  a.  (e).-— The  habendum  warn 
enlarge  the  pil^mifTes.  2  Jo.  4.  Arg.  cites  8  Rep.  154.  CiOb  j^ 
Thurman  v.  Cooper.— ^«^  may  abridge  the  premifles.  9  H.  6. 
22.  b.  21  H.  6.  7.  37  Afll  15.  Perk.  S.  170.  176.  35  AC  P. 
Br.  Eftate,  36.  And  may  explain  the  premi/Ies.  D.  160.  Mor  43. 
and  may  apoid  the  prcmiflfes.  2  Rep.  55.  Bukler  v.  Harvey*  RoU. 
Eilates,  854. 

Thiim^an  alias  Tumm.)n  v.  Cooper.-- Adjudged  in  C.  B.  that  it  mzf  txpldn  ^nt 

'   premiflef. 

4 


fremiSes^  «  Jo.  4.  Filfwrsrth  v.  Pyet«<— It  may  alter,  abritige^  and  utUrly  frufirau  a  gnot ;  at  a 
reoflfment  habendum  after  the  death  of  the  feoffor.  Hob.  171.-.-.  But  not  fniftrate  it,  where  it 
was  cocopleac  before;  as  if  the  leifee  for  years  grant  all  liis  eftate^  habendum  after  his 
^eath.    Ibid. 

2.  If  in  the  prcmiffes,  lands  are  leafed,  or  a  rent  granted,  the  Mo.a6.per 
general  intendment  is,  that  an  eftate  for  life  pafles.  But  if  the  *^J*  «S»«^ 
habendum  Umit  the  laxne  for  years,  or  at  will,  the  habendum  does 

qualify  the   general    intendment    of  the    premifles.      Co.   Litt, 
183.  a.  (k). 

3.  If  a  manor  was  granted  or  rendered  by  fine,  habendum  one 
acre  to  bim  and  bis  beirs^  which  acre  was  parcel  of  the  manor,  he 
fliaU  have  the  manor  for  life^  and  the  acre  in  fee  \  becaufe  there  is  no 
limitation  of  the  eftate  for  the  refidue  of  the  manor,     Arg.  PL  C.  f  1 4.6  1 
i57.b.Pafch.  3Mar.  L     t    J 

4.  Leaje  to  three  of  three  acres^  habendum  one  acre  to  one  for  Where  a 
twenty  years^  another  acre  to  another  for  forty  yean^  and  the  third  ^^^  ^^^®" 
acre  to  the  third  for  Rxty  years^  is  a  void  limitation  j  for  he  cannot  tains  fe-." 
by  his  habendum  divide  the  eflates  in  fuch  manner,  which  were  vecal  li- 
jcMOt  before ;  per  Wefton  J.  Trin.  4  Eliz.  Mo.  44.  in  pL  133.        "^^.t 

one  of  certain  parcel  of  the  premiffes  for  twenty  years,  and  of  othen  muhtr  habtmdum  for  teo 
yea^f  or  for  liie»  there  the  certainty  of  divtrjt  habmdum  is  to  be  regarded*  but  not  where  there  y 
hig  cag habmtkm  \  per  Manwood  Ch.  B.  Mo.  223.  in  Carew's  cafe. 

5.  The  habendum  cannot  fruftrate  a  grant  which  was  com- 
pkat  before,  but  will  be  repugnant.  Trin.  6  W.  &  M.  B.  R* 
Arg.  Skin.  5^1.  cites  Hob.  171.  and  cites  it  as  fo  relblved.  Jo. 
205«  in  Gouawk  v.  Chickell,  and  in  PI.  C.  520.  Welkden  v. 
Elkington.— Per  Treby  Ch.  J.  Though  the  habendum  cannot 
fruftrate  die  premiflcs,  yet  it  may  rejlrain  them  as  a  grant  to  J.  S. 
and  his  heirs,  habendum  to  him  and  his  heirs  during  the  life  of 
J.  S.  is  good.  Skin.  543.  in  cafe  of  Jerman  v.  Orchard.—- And 
per  eundem,  where  the  premijfes  are  general^  there  the  premiftes 
may  fruftrate  the  habendum,  as  a  feofFraent  of  land  to  J.  S.  ha- 
bendum, to  J.  S  for  life.  The  feoffment  is  good  upon  the  prc- 
mifles  of  the  deed,  and  the  habendum  void  and  repugnant,  okin. 
S44..  Jerman  v.  Orchard. 

(I.  a.  3)    Habendum.     Where  it  differs  from  the  sce  (k.  a) 
Prcmifles,  in  reJpeSi  of  the  Limitation.  ^  *  *^" 

I.  T  F  a  leafe  be  made  to  two^  habendum  to  the  one  for  life^  the  >  l^^P-  55* 

^  remainder  to  the  other  for  lifty  this  alters  the  general  intend-  ?*^*  ^!J^ 

ment  of  the  premiffes ;  ana  fo  it  has  been  oftentimes  refolved.  .Liu  a 

And  lb  'tis  if  a  leafe  be  to  twO)  habendum  the  one  moiety  to  onoy  leafe  be 

and  the  other  moiety  to  the  other  i  the  habendum  makes  them  tenants  '^^..^^ 

in  common.     And  fi>  one  part  of  the  deed  explains  the  other,  and  c^vtfy^jtt 

no  repugnancy  between  them.     £t  femper  exprejfum  facit  cejare  this  is  a 

tadtum.    Co.  Litt.  183.  b.  (1).  joint  efbtej 

"  ^  '  but  where 

the  aJUm  of  eofyboUkrs  U  that  this  word  fucceflively  ihall  hold  plaoe>  this  is  g$^  there  by  th« 
inftlNnt  nmtrary  of  frankSaummt  at  the  cwvmn  tavt.     Br.  Jointenants,  pi.  5 ;.  cites  30  H.  S. 
BmU  ^  kale  be  to  *  ^  B.  and  C.  for  lift  babaUkm  to  A,  for  //#,  rsnmindtr  ft  Q  fw  life\ 

ihis 


1^6 


C^antK* 


[H7l 


this  habendum  hat  fiptntl  tht  foint  tfiau  limited  by  the  premifles,  and  Iiath  didiostiUhed  it  into 
remainders.  But  it  the  habendum  had  been  hahtniim  Juctejive^  the  eflate  had  remained  joint. 
Le.  TO.  Mich.  15  k,  a6  Eliz.  C.  B.  Smton  v.  Dowfe.— S.  C.  Cm.  £.25.  Dowfe's  cafe.—*  The 
court  held  that  they  are  not  jointenants.  D.  160.  b.  pi.  43.  Pafch.  4  le  5  P.  le  M« — So  where  the 
wordi  were  l»  j1.  U*  ^**<i  C*  and  to  tktfurvivor  of  them  wi9th  &  forma  JefUfnti;  per  Dyer  and  Wefton, 
that  it  is  not  ajointleafe.  But  Brown  f.  contra,  and  the  habendum  is  void.  Dal.  30.  pi.  10.— 
Mo»a6.  pL  Sy-  Trin.  3  Elis.  S.  R.  with  Dal.  jo.^..Where  the  k^  was  made  by  indenture  m 
ate  mothtr  aaJjoHp  habendum  to  them  for  ttrm  ofihnr  livti^  amdtht  hn^ti  Bvtr  •(  thtm  fucxefftvthf  out 
tfttr  th€  othtTf  as  mamod  in  th*  indntiure^  and  mtjmntfyf  and  livery  of  feiiin  made  ny  attorney  accord- 
ingly ;  whether  the  entire  franktenement  was  in  the  mother  only,  was  doubted  in  a  fpecial 
Tenii^  in  replevin}  and  ruled  per  Cur.  that  it  was,  and  the  remainder  to  the  Ton  and  not  jointly ; 
and  this  without  argument.  D.  36t.pl.  8.  Hill,  ao  Elit.  Anon-^^fim  D.  ^61.  pi.  8.  Marg. 
cites  B.  M.C.  140.  direAly  contrary ;  that  fucceflive  is  void.  Bitt  ferjeant  Finch  remembered 
the  cafe  ofOwsN  akd  Press,  and  toc^  tlie  dfffttrMce  wlien  ihe  f<»cc(fvt  is  genfratf  as  B.  N«  C. 
is,  and  whtafptaai,  as  in  this  cafe ;  or  if  (viz.)  or  any  other  explanation  enfue  immediately  and 
cited  Trin.  3  <^ar.  C.  B. 

2.  Leafe  to  baron  and  his  wife  and  a  third  perfeni  habendum  t9 
haron  for  eighty  yearsy  if  he  fhall  fo  long  live,  and  if  he  die  witfiin 
the  term,  the  remainder  of  the  laid  term  to  the  wife,  and  the  third 
perfbiit  if  thev  fo  long  fhall  live.  Per  2  Juft.  the  limitation  is 
good»  and  all  tne  interelc  of  the  term  is  in  the  baron,  and  nothing 
in  the  others  'till  after  his  death.  Trin.  4  Eliz.  Mo.  43.  pi,  133. 
pi.  388.  8.  P. 

3.  If  a  leafe  be  made  of  the  manor  rf  S.  habendum  the  manor  of 
D.  the  leafe  is  void  for  the  whole ;  per  Dyer  and  Brown.  Pafch* 

^k^\     6  Eliz.  Mo.  56.  in  pi.  i6o.  Anon. 

ieafi  to  J,  S.  hahtndumf  f  J,  K  for  a  term  of  yearS|  the  leafe  is  wholly  void ;  per  Dyer  and  Broifrn. 
Y^di.  6  Eliz.  Mo.  56.  in  pi.  i6o.  Anon. 

4.  By  the  opinion  of  the  judges,  a  leafe  is  good,  though  no 
lejjee  is  named  in  the  premijfes^  but  in  the  habendum.  Toth.  226. 
cites  22  Eliz.  Buller  v.  Doddington. 

It  it  a  joint       5-  Leafe  to  A.  B.  and  Q  for  their  three' livesj  and  the  life  of  the 

cftate,  and  furvivor,  and  after  the  habendum  as  before,  it  is  fiud  provided 

ftall'not^fc^  always,  and  it  is  covenanted  between  the  parties,  that  J,  flmH  tote 

ver  it.  Cro!  oU  tie  profits  during  his  life^  and  then  B.  during  his  life«&c.  yet  re- 

B.  89-107.  folved  this  a  joint  eftate.    Mich.  30  &  31  £liz.  B.  R.  Le.  317. 

f  1  ^'T  Scovcl  v.  Cavel. 

Mo.  a67, 

±9^.  S.  C.  by  name  of  Leverfage  v.  Cable.  ■  But  it  was  faid  per  Coke,  a  counfelytrg.  tbit 

perhaps  an  s^^ion  oiiovtnani  lies  vp-m  it,    Le.  31a.  in  S.  C. 

6.  Grant  to  i/.  and  his  heirsj  habendtmi  to  A.  and  bis  affigns^  is 
a  eood  fee.  Arg.  2  Roll.  R.  361.  Trin.  21  Jac.  B.  R.  in  cafe 
of  Xfd.  Zouch  v.  Sir  Ed.  Moor. 


^''•)  (I,  a.  4)  Habendum,  Where  it  differs  from  the 
Prcmiffes,  in  reJpeSl  of  the  Things  granted^  and 
is  more. 

t,  'IT?  HERE  the  habendum  is  of  another  things  not  contained 

^^    in  thetremiffes  of  the  deed,  it  is*  not  gocxl;  as  grant  of 

common  out  ot  landl,  habendum  the  land,  or  of  herbage  of  a 

park, 
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■ 
palrk,  hal)end'  the  park.    Arg.  Pafch.  3  M.  PL  C.  160.  in  cafe  of 

Fhrogmorton  v.  Tracy. 

2.  If  a  man  be  enfeoffed  by  deed  of  two  acres^  to  have  and  to 
hold  three  acres^  ana  livery  be  made  to  him  according  to  the  deed 
in  the  two  acres ;  the  third  acre,  of  which  there  was  nothing  faid 
in  the  premifles  of  the  deed,  (hall  not  pafs :  but  if  livery  and  feifin 
he  made  in  this  acrty  then  it  ihall  pais  by  the  livery  of  feiAn,  &c. 
Perk.  S.  165. 

3.  If  the  thing  is  comptehended  in  the  premijfesy  and  hath  another  So  a  gift  of 
name  in  the  haheftdum^  which  contained  the  thing,  the  habend'  is  \^'^*^' 
good ;  as  if  the  rumination  of  an  advowfon  is  granted^  habendum  the  />,''t,/|7j ,  it 
advcwfony  the  habendum  is  good^  though  it  varies  in  name ;  for  'tis  is  a  good 
one  and  the  fame  thing,    PI.  C.  157.  b.  Pafch.  3  Mar.  in  cafe  of  ^abendum. 
Throgmorton  ¥•  Tracy.  fu^P^^.^PL 

C.  157.  b.  in  cafe  of  Throgmorton  v.  Tracy. 

4.  When  the  habend*  is  ufedfor  a  limitation^  it  cannot  b«  void,  ^w.  ^i.  S. 
but  all  the  leafe  (hall  be  void;  as  if  a  man  leafes  his  manor  of  D.  EiijfAnon. 
to  have  and  to  hold  one  acre,  parcel  of  it,  for  term  of  years,  the 

Icafe  is  void  for  the  whole.    Mo.   56.  per  Dyer  and  Brown, 
pi.  160. 

5*  The  grantor  conveyed ^/um  re£toria  cum  decimis  iidem  per^  *  But  had 
//«*,  habendum  the  aforefaid  Jcite  with  the  appurtenances  for  20  ^^^y^^^, 
years;  it  was  infifled,  that  the  tithes  did  not  pafs;  for  though  they  ^Jft!^  *'*'*" 
were  mentioned  in  the  premifes,  yet  they  were  left  out  of  the  ha-  tbin^h 
bendum,  and  therefore  would  not  pafs ;  but  adjudged,  that  fince  ^''^»ch  did 
tithes  art  *  parcel  of  a  reSlory,  they  (hall  pafs  together  with  the  fcite  "nc  upon" 
thereof,  with  the  appurtenances,  for  the  (aid  term  of  20  years,  i  Le.  the  otherj^ 
281.  Pafch.  28  Eliz.  in  Scacc.  Gary's  cafe Mo.  222.  S.  C.     ^"t  w«reia 

'  grofs  by 

themfekesy  it  had  been  otiierwife.    See  Le.  282.  S.  C. 

6.  A.  grants  the  next  prefentation  to  a  church  to  B.  C,  and  D.  f  j  j^g  1 
habendum  eis  iff  uni  eorum  conjun^im  ^  divijim\  the  habendum  \^  imcreft 
feems   void  in  law.  D.  304.  bt  pL  54.  Mich.  13  &  14  Eliz.  cannot  be 

Anon.  granted 

jointly  and 
fevcrallf.    Ibid,  inarg.  cites  5  Rep.  19.  SUngfty's  cafe^ 

■ 

(I.  a«  5)  Habendum.  Where  it  differs  from  the 
Premiffes,  in  refpedt  of  the  Things  granted  j 
and  is  lefs. 

u  '^  H£  king  granted  to  the  dutchefs  of  £•  infulam  de  B.  & 
*  Cajjrum  cum  pertinentiis,  habendum,  iiQ.Jimul  citm  omnibus 
exitibia  fnibus  amcrctamentis  projlcttis  omnium  gentium  tenentium^ 
&c.  And  per  Vampage  clearly,  all  that  is  after  the  habendum,  and 
is  not  ixpreffid  in  the  concejjimus  before  the  habendum  is  void,  unhfs 
of  advowfon^  which  is  appendant  to  the  manor  or  land  which  is 
coinpri(ea  in  the  conceffimus.  Quod  nou.  Br.  Patents,  pi.  4. 
tites  9  H.  6.  27. 
Yoi.  XIV.  N  2.  If 
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So  of  a  gift  31.  If  the  king,  or  a  common  perfon  grant  a  mamr  to  J.  N.  0^ 
r^*.^""'  ^^*^  hakemi;  Isfc.  with  the  advmjufon  af  the  church  of  D.  this  if 
Jiabcnu'  good,  if  the  advowfon  be  appendant,  though  it  be  in  the  habend% 
Huitb  an^aher  and  not  ia  the  grant  or  gift ;  contrary,  if  it  be  an  advowfon  i»  'gryfs  ; 
voiVas'to  ^^  there  the  grant  is  void  as  to  the  advowfon,  if  it  be  not  as  vfzW 
the  lad        in  the 'grant)  as  in  the  habend'.    Bfk  Grants,  pi.   60.  cites    '38 

?cre.  Br.        H.  6.  34. 

Grants,  pi. 

63*  cites  38  H.  6.  j4» 

WaiOiand  3.  Leafc  of  a  manor  with  all   members  and  appurtenances^ 

Y*^^h 'ih  '^^^^^^'  ^^^  ^^^  members  of  the  (kid  manor  to  leflbe  for  term  of  years ; 

limitation  by  the  better  opinion  of  the  jufttces  this  is  only  an  eft  ate  at  will  of 

of  the  word  the  manor  \  and  there  is  a  diverfity  between  a  thing  which  lies  in 

(memhcrs)  ^rtf«/,^and  a  thing  of  which-  livery  may  be  made;  for  if  a  man 

becaufe  makes  a  leafe  of  a  manor^  and  of  an  office^  to  have  and-  to  hold 

after  the  the  nianor  for  term  of.  years  \  the  ofEce  paiTes  for  life,  notwithftan-* 

h?be.|dura ;  Ji^g  that  it  be  left  out  in  the  habend*.     Pafch,  6  Eliz.  Mo.  55,  per 

tt"wai      °  Dyer  and  Brown,  pi.  160.  Anon. 

leafed  by  the  premilTeSy  without  the  habendum,  and  that  fudi  leafe  had  been  held  good ;  as 
where  one  leafed  the  mamr  of  D,  babemV  to  thf  UjjW  for  £i  s'^^^h  without  repeating  the  manor  in 
the  habendum*  it  is  a  good  leafe.  Mo.  55,  Dal.  57*  pi*  3<  S.C.  Anon. 'in  the  Dune  wor«is« 

Ow,  31.  Anon.  S.  C. 

• 

4.  But  if  a  man  makes  a  leafe  of  two  a  ere  5^  habend*  one  acre  far 

term  of  years ;  this  is  a  leafe  of  this  acre  for  years,  and  of  the  other 

acre  but  at  will.    Pafch.6  EUz.  Mo.  55.  pi.  i6o.  per  Dyer  and 

Brown.  Anon. 

Pj*»f  T.in-       S«  If  J-  infeofFs  A.  and  B.  of  an  acre  of  land^  habend',  the  one 

feoffk  A.      motety  to  A.  infee^  and  the  other  moiety  to  B»  in  fee ;  this  is  good^ 

and  B.  of     f^y  j^  ftands  well  with  the  premifles.  3  Le.  126.  Arg.  pi.  6a 

fwo  acres  r  •#  o    t 

of  land)  habendum  iti  acre  to  A,  and  t^  other  acre  to  B,  the  habendum  is  void ;  for  it  is  contrary 
to  the  premifVes;  fore;«ch  of  them  is  excluded  out  of  one  acre,  which  was  given  to  htm  in  ihs 
pi-emiffes.  3  Le.  126.  Arg.  pi.  60.  The  hahcndum  is  void,  brcaufe  repugnant  to,  and  incun- 
fiftent  with  the  premiffes,  by  which  x\\t  whole  two  acres  were  exprefly  granted  to  both  ;  per 
Holf,  Ch.  J.    Wms's  Rep.  19.  in  cafe  of  Filher  v.  Wijg. 

Hut  if  the  6.  So  if  an  acre  of  land  be  given  to  two  bv  deed,  to  have  and  to 

of  *thB^"cd  ^^^  ^^^  moiety  to  one  and  his  heirs^  and  the  other  moiety  to  the  others 

aieofi-zco  ond  the  heirs  of  his  body\  the  habendum  is  good  and  efFe£hial. 

«fr«j,  and  Perk.  S.  175. 

Che  bahen* 

^m  is  but  of  one  aere^  and  the  eftate  of  none  of  them  is  enlarged  by  the  habendum,  it  is  a  void 
habendum  ;  becaufe  it  excludes  tbefoffcei  of  part  of  that  which  was  given.  Perk.  S.  175.  But 
if  tits  acre  be  -warranted  unto  tbetftf  this  warranty  is  good  notwithnanding  ft  docs  not  extend  uoto  all 
their  l:md  which  was  given,  or  unto  all  the  perfons  that  were  infeol!ed|  Xrc.  Or  if  ttie  warranty 
be  made  by  one  oftbeftojij^s,  it  is  good.    Perk.  S.  176.  ^ 

r  140  1  7*  A  demiji  was  de  toto  illo  mefuagio  £^  tenement©  habcnd% 
di£tum  mc(uz^Jive  tenement' ;  this  is  a  demife  of  one  of  two  things  j 
and  the  leafe  is  not  good  for  both,  nor  for  either  of  them  before 
eledion.  Mich.  42  &43  Eliz.^  B.R.  Mo«  682.  cites  the  cafe  of 
Biby  V.  King. 


<K.  a) 


(K.  a)  In  what  Cafes  the  Habendum  ihall  be  repugn   - 

nant  to  the  Premijfes. 

[  I*  Y  F  a  man  leafi  to  three^  habendum  to  one  of  them  for  life^  If lancfs  b« 
^  remainder  to  the  fecondfor  life^  remainder  to  the  third  for  S^J'  ^° . 
life;  this  is  a  good  habendum,  and  they  (hall  take  in  fucceffion  r.A; fntho 
by  remainders.    D.  4&  5  Ma.  160.  43.  8.  E.  3.  Fitzh.  Feoff-  prcmiffes 
ment  77.  1  oftrtcdced, 

I  ^    -^  and  no  efiate 

iittpreJfeA  in  the  prrmiires  df  the  deed^to  have  and  to  hold  to  J.  S.for  ttft^  the  nmmn^  to  T,  K.anJt 
hit  hszrtf  this  hahendum  is  good  and  efFcAual,  becaufe  it  is  not  repufo^ant  to  the  premiiles ;  buC 
makes  a  dtdaraiim  of  the  premifles  how  they  ihall  take  the  land,  &c.  Perk.  S.  174. 

[^Ifhy  the  premijjes  no  certain  nor  exprefs  ejlate  isgiven^  other^  r  ■-*—  "^ 
vjijie  •  than  the  law  would  givey  "there  //  may  be  altered^  or  abridged^    *  ^**"  ^^» 
«r  ff//^r^  jRff^^  t;^/// by  the  habendum.   Hobart'sRep.  231.]  HobT*^ 

—If  a  man  be  infeoflfed  of  land,  and  m  eflase  is  expr/ffedin  the  prtmijjei  of  the  deed ;  to  hav»  and 
IB  told  to  bim  amd  hit  htirst  the  habendum  MS  (^ood  and  cflFddlual,  hecaufe  it  is  not  repugnant ;  for  it 
includes  the  tremjf*s  ard ttnrc}  for  Mh'Jtry  or  Jeijia  he  made,  and  no  cdate  cxprcfled  to  him  to  whom 
the  livery  ts  roadey  he  has  an  eftate  for  life ;  and  by  the  habendum  he  had  an  e(b.te  in  fee,  which 
includes  the  premifles  of  the  deed,  and  more,  £cc.  Perk.  S.  t67.*^— .9o  (hall  it  ht  if  an  ejlate  for 
ye.-nSf  9rfv  Ufe,  or  for  the  life  of  another^  be  cxprefled  m  the  prtmjfa  of  the  decd^to  have  and  Co 
i»idl3  bim  and  bit  heirs,  Uc  Ibid. 

fj.  As  if  a  man  makes /^^2^ff/ of  land,  habendum  to  the  feof-  Cro.E.»54. 
fee   and  his  heirs  afier  the  death  of  the  feoffor  \  this  is  a  void  s.  C.  Mo. 
feoffment,  becaufe  an  eftate  of  franktenemenc  cannot  commence  in  88r.  5Rep# 
futuro^  and  here  no  eftate  is  limited  by.  the  premiffes,    Hobart's  Rep.  ^cp.  iV.  » 
231.  cites  Mich.  33&34-  EHz*  B.R.  adjudged  between  Hodge  Roll.  10.  pU 
and  Croffe.  ]  3-  Hob. 

cited  Skin.  544.— —A.  feifed  in  fee,  in  confideration  of  affe^ion,  and  5  s.  hy  detd  innUed  barg^tint 
^td fells  to  ft,  bis  grandf-fi,  and  Ui  beirs,  habend'  immcdtatcly  after  the  death  of  yf,  to  B,  and  the  beirS 
mile  of  bis  body^  withdiverfc  remainders  over.  A.  enjoyed  the  Kinds  during  his  life  without  inter- 
ruption ;  but  upon  his  death,  M.  tt\e  mother  of  B.  and  daugliter  and  heir  of  A,  entered,  and  ia 
cjeAmcnt  brought  by  B.  it  was  adjudged  by  the  whole  ct)urt,  tliat  though  the  habend'  of  a  future 
^eehold  is  void,  yet  the  grant  in  the  premiffes  being  expref&ly  to  B.  and  his  heirs,  the  indenture 
Ihall  emirt  wpcn  the  premijjet,  and  pafs  the  eilate  tn  B.  imnudiately  upon  the  premifles,  and  the  con* 
ttnoanoe  of  the  pofTeirion  by  A.  the  grantor  all  his  life  after  was  tortious,  Hnd  will  not  alter  the 
cafe,  inough  perhaps  tie  thought  and  intended  that  nothing;  Ihuuld  pafs  till  after  his  death ;  for  his 
atrtt  c^notahtr  the  Aruf,  and  make  a  future  frank -tenemeot  good,  and  a  prefent  frank-tenemeaC 
Tbid.  3  Lev.  339.  Carter  v.  Madgwick. 

[4.  If  A.  makes  a  leafe  of  land  for  three ^  lives j^  and  afier  grants  ^ro.  E. 
thereverfion  to  another^  habendum  to  the  grantee  for  life^  and  after  ^h^^*,^' 
follow  thcfe  words,  (which  faid  eftate  for  life  to  begin  after^  the  171.— The 
death  of  the  three  fir/i  leffees)  this  is  a  good  eftate  in  reverfion  for  difference  it 
life,  for  it  was  a  pcrfea  eftate  before  thofe  laft  words  came.     Ho-  ^'^'j^JJ'""^. 
hart's  Reports,  231.  cites  Underwood  and  Underhaye*i  cafe,  Hil.  34  feverfion, 

Eliz.  B.  R.  adjudged.  ]  habend' 

^      ^        -^  after  the 

death  of  tesumt  wr  temvets  for  A/tr,  ;in(l  where  it  is  habeniV  after  the  death  o/"  a  Jlr anger.  In  the 
firft  cafe  it  is  good ;  for  it  is  but  a 'limitation  when  tie  (hall  have  the  poflemon  1  but  in  the  kft 
cafe  it  is  not  good.  Cro.  £.585.  tn  cafe  of  BiKkler  v.  Hardy. 

f  5.  If  a  termor^  reciting  by  indenture  his  term  and  leafe,  grants  And.  T4r. 
$U  his  ttrmy  eftate^  and  intereji  to  anotktr^  habendum  immediately  «*^**  ^*^^ 

N  a  ^*r  "^-^^ 


* 
io?,Gof-  after  the  death  of  the  grantor  \  this  habendum  is  void,  and  thtf 
LhKkd  —  grantee  (hall  have  it  pcefcntlvi  for  the  grantor  may  overlive  the 
H«  ■ .  IT  *  term,  and  then  the  grant  (hall  be  utterly  defeated  by  the  habendum, 
.^re.  C.  D.  loEliz.  272.  30.  betwen  Lilly  and  Witney^  Com.  Welt.  Elk. 
dcmifcd'a^    520.  b.  Hobart's  Reports,  231.  D.y.  E.  6.  ] 

fdir/Af«,  bftm>  andtvn  acrti  nf  /^ht  to  B-  for  looo  years^  which  ^y  dix'erfe  fnd(he  afl^mentscaro« 
to  C.  who  about  fcwty  years  after  bv  iodcnime  iccitin^  t.'<  f>ad  detmfi  did  rranty  alfigiiy  ao«l  ict 
over  /•  D.  till  tie  fiidcon,.gry  burn,  and  LudSf  and  all  andjirguiur  other  :bt  pnmt^ti  before  recited,  tofttbtr 
^utththt  Jaii  txcutd  l".f  y  and  all  writings  and  evidences  co  seeming  the  premilteSy  habmd'  tbtfaid 
COUtfty  boTHf  andprtmijfei  immtdiut  h  afttr  the  dcr.th  of  :h'  jiAd  C.  and  M.  hn  vifcyfor  and  during  all 
the  refi  and  refidu*  of  the /aid  terw  of  ihr.o  ye.?>  j,  which  ftiall  be  then  to  come  aud  unexpired.  This 
W»$  adjudged  by  Holt,  Ch.  J.  and'DolJ  e:i  (Eyre  jufticc  feemiug  todiffcnt)  to  be  void  s  hut  npon 
error  brought  in  Cam.  ScaccT  thi?  "udgmem  was  reverfed  by  Ax  aj»ainft  two  ;  and  aU  rcfolvcd 
that  the afiignment  was  good  upo*^  'he  p^emijjei  of  the  deedy  and  refedtfd the  habend*  \  for  the  eftate 
being  limited  in  the  premilfes,  and  the  grant  perfect,  an  habend*  is  not  necelTary*  and  it  (halt  nue 
make  that  void  which  wan  perfect  before  5  utile  per  inutile  non  vitiatur.  And  here  the  qucftion 
fvas,  If  by  tbo  grant  of  the  c<at.i^e^  ta>n,  and  lands,  and  all  and  lingular  uher  the  rmted  hretmffeSy  together 
wth  thejrid  recited  l^jfe,  andall'Ufnrin^i  and  evidences  concerning  tbt  premiffet^  to  Af.  and  her  executors  and 
^gnSf  tU  iermy  eftate^  iutdinte*cjl  p>fftd\  and  in  this  the  jviftices  did  not  agree,  for  mnny  of  them 
hekly  that  he  havirig  recited  his  eiiate  and  interefl  from  ^.  and  deduced  it  to  himfclf,  and  faid, 
that  the  eftate.  tern,  and  iniere£l  of  Uie  prcmirfes,  was  in  himfelf ;  and  then  having  granted  the 
laid  cottage,  &c.  and  all  other  the  lecited  prmtifjls ;  that  this  paflci*  his  efiatty  terwL,  and  inurefi,  which 
he  hndjhiwn  and  recitedj  as  well  as  if  it  had  been  particuhirly  mentioned ;  and  if  he  had  granted 
bjs  term  to  Af.  and  her  executors,  &c.  without  queition  it  had  pijhd  all,  as  it  is  ruled  in  Goshawk 
;uid  Chick ELL*s  cafe.  Jones  205.  and  Cro.  Car.  154.  and  jullice  Rookby  faid,  that  the  words 
[she  [aid  recited  Je^e"}  would  carry  the  fftaie  and  intere/i;  biK  Trcby  Ch.  J.  feemed  to  deny  it,  and 
Counted  alfo  of  the  words  [lecitrd  premijes^  and  faid  thrit  ihey  extend  but  to  other  things  of  the 
fame  nature  with  the  cottage,  ham,  and  chfe,  and  were  put  in  only  to  fupply  the  defeat,  if  any  of  the 
things  deroifec^  were  omitted ;  and  he  faid,  that  the  words  upon  which  he  founded  his  judgment 
were  [a//  the  faid  cottage,  clfe,  harn,  and  two  acres  of  land ;]  the  which  joined  with  Che  recitals  of 
the  deed,  are  fufficient  to  pafs  the  whole  eftate  and  interefl  of  the  term ;  for  though  he  admitted, 
that  if  a  man  beieifed  in  fee  of  Bl.  Acre,  and  grants  Bl.  Acre  to  J.  S.  and  his  heirs,  that  by  thi& 
his  eftate  pafles,  and  7.  5.  has  a  fee ;  yet  to  fay,  that  if  tenant  for  years  of  BL  Acre  grants  it  to 
y,S,  and  his  executors,  that  J,  S.  has  the  term  alfo,  will  not  hold;  but  with  the  recital  be  faid, 
that  it  would  be  analTignment  ofthe  term  and  ellate  in  the  land;  and  as  to  what  was  faid  by 
Baron  Powell,  that  the  term  is  a  thing  intire,  and  cannot  be  fevered,  he  denied  it,  and  faidi,  that 
without  queflion  a  roan  might  grant  his  term  and  eftate,  habendum  to  the  grantee,  his  executors 
afid  admin illrators,  for  two  or  more  years ;  for  though  the  Libendum  cannot  fruftrate  the  pro> 
miiles,  yet  it  may  reftrain  them ;  as  a  grant  toJ.S.  and  his  lieirs,  habendum  to  him  and  his  heirs> 
during  the  life  of  J.  S,  is  goo<l.  Skii;.  <;4z,  54V  Trin.  6  W.&  M*  in  Scacc  Jerman  v.  Orchard. 
■  12  Mod.  n.SX.  I  Salk.  364.  S.  C 

[  6.  But  if  he  had  granted  the  landj  habendum  after  his  deathj 

this  had  been  good.  ] 
S^c  Eftate         [  y,  Jf  a  man  has  an  inter eji  of  a  term  to  commence  after  the  death 
1  a.   ^       ^f  ^  ^ilP^fi^  lifi  of  the  land,  and  recites  sty  and  grants  the  premijjfisy 

iahendum  the  land  after  his  deaths  this  had  been  a  good  haben* 

dum,  and  not  repugnant  \  for  the  grant  of  the  premiiTes  is  intended 

[a  grant  of]  the  hmi.    P.  43  £liz.  B.  R.  agreed  between  Juelt 

and  Lindey.  J 

[  8^  Ii  a  man  gives  land  to  J.  S.  with  his  cozen  in  frank^marri" 

age^  habendum  to  them  and  the  heirs  of  the  body  of  the  baron  begotten; 
.     by  this  habendum  the  feme  has  only  for  life.  19  H.  6.  22.  b«  per 

Fortefcue.  ] 
c'iJl'Zll?^*       [9.  If  a  man  gives  land  to  one  and  his  heirs  by  the  premiffis  of 
A  giJTto      ^^  deed,  yet  by  the  habendum  he  may  explain  the  premijfesy  and 
A.  and  his    (hew  his  intention  what  heirs  he  intends^  and  fo  make  it  an  eftate 
heirs,  vfli.    tail.    P.  i6.   Ja.  admitted  per  Curiam  between  Thurman  and 

bis  tod^  i^  the  donee  has  but  an  eftate  tail,  bccaufc  the  vix.  l)Cing  in  the  fame  fcntence,  controiiU 
aud  dimiiuihes  the  prccedcztf  limii^ioii;  but  otherwife  it  is  where  tue  word  b.^icnd  is  ufed,  for 

this 


I 

I^i5  beiDf  m  i  i\')(\m€t  ami  fuhrequent  fencrnce  of  the  limitatton  of  the  eflnte,  cannot  cnntroul  the 
precedent  limitation ;  per  Haughton  J.  2  Roll*  Rep.  23.  in  cafe  of  Thunnan  v.  Coopert 

[  10.  As  if  a  man  gives  to  one  and  his  heirs,  habendum  to  him  P^*  a4*— 
£nd  his  heirs  of  his  body\  this  is  an  eftate  tail  in  pofTellion,  though  ^orUs  are 
he  gives  a  fee  in  poflcffion  by  the  premiffes.    21  H.  6,  7.  45  E.  3.  notrspug- 
20.  Co.  8.  154..  b.  Altham's  cafe.  Perkins  S.  170.  1  *  nantiotue 

^  '  prcmilfes : 

for  their  ht-rs  nrc  not  excUiilet!  to  have  the  land  by  rhefe  words,  hut  it  is  hy  t!iem  (ieclared  wbai 
runiKr  of  b<tri  (hall  have  this  land ;  and  fo  thc\v  may  fla..'d  n^^cther,  5cc.  i'ti  k.  S.  169. 

[  II.  If  a  man  grants  a  rent  to  y*  S.  his  heirs  j  ixicutors^  and  f  I  CI  1 
ajjigns^  in  the  premiflbs,  habendum  to   him,  his  heirs,  executors,  Icro.  T- 
and  aAsns,  during  the  life  of  JV,  N.    This  is  a  good  habendum,  aSa.  1  rin. 
and  J.  S.  has  but  an  eftate  for  life;  for  the  word  * /heirs)  »s  not  gJ'ic-B.R. 
utterly  defeated  by  the  hnbendum,  becaufc  die  heir  loall  have  it  as  pJJJJ^,**  ^*  * 
a  fpecial  occupant.     P.   7.  Ja.  B.  between  JVhiJkins  and   Parrot^ 
plainti^s  againft  Davie.  Per  Curiam.     But  Tr.  7  Ja.  fan«c  cafe 
contra  per  Curiam.  J 

[12.  So  if  a  man  grants  a  rent   to  J.  S.  his  heirs,  executors,  A  rent  was 
and  aifigns  in  the  prcmifTes,  habt-ndum  to  him,  his  heirs,  executors,  ^f^i^^j  ^^ 
and  aifigns,y^r  the  life  of  W.  N.     This  is  a  good  habendum,  and  a.  and  his 
J.  S.  has  but  an  eftate  for  life ;  for  the  limitation  for  the  lite  of  ^"-^j  ^^"i- 
^V, N.  goes  as  well  to  the  eftate  limited  in  the  habendum,  as  to  '^r'^'^'^^H 
the  ufe.     P.  7.  Ja.  B.  between  Whijktns  and  Parrot  plaintitrs,  and  hun^totbe 
Davit  defendant*     But  Tr.  7  Ja.   B.  contra  per  Curiam  in  the  «A »/  *"» 

•fJ'S.  and  it  was  adjudged,  that  only  nn  eftate  for  life  defcendible  pafled,  not  a  fee  nmple.  Mo. 
?76.  pU  1227.  WtLKivs  V.  Perr^t.  Cites  2  E.  2.  Fitzh.  JudgiQ.  99.  39  E.  3.  8  Eliz.  D. 
253.  21  H.  6,7. 

[13.  If  a  man  grants  land  by  deed,  naming  no  perfon  in  the  pre^  ^"P*  {\  ^) 
ntifesj  habendum  to  B.    This  is  not  a  good  grant,  becaufe  he  was  pajts  re!* 
not  named  in  the  premiflcs,  the  which  is  to  defign  the  perfon,  and  a.  3) 
the  thing;  and  the  habendum  is  to  •  limit  the  eftate.    M.  37  El.    r*-  ^-% 
B.  R.  per  two  Juftices.  Contra  Co.  Litt.  7.  ]  *  ^7- 

[  14.  If  a  bargain  andjale  be  in  fuch  a  manner ;  this  indenture  ^^^"^ 
fa^r.  between  A.  B.  of  the  one  part^  and  R.S.  of  the  other  party  Iffc. 
witnefleth,  that  A.  B,  in  conjideration  of  30/.  paid  by  R.  S.  hath 
given  one  tncfuage  in  D.  habendum  to  the  [aid  R.  S,  &c.  it  feems 
dut  this  is  a  good  bargain  and  fale  to  R.  S.  for  by  the  naming  him 
to  be  party  to  the  indenture  in  the  beginning  ot  the  deed,  it  is  a 
fuffictent  Qaming  of  him-  in  the  prcmiiFes.  Contra  Mich.  37 
Eliz.  B.  R.  per  two  Juftices.  J 

[15.  If  land  be  given  to  'J.  S.  habendum  to  him  and  a  fir  anger ^  s  l-e.  r. 
for  a  certain  eftate ;  this  is  void  to  the  ft  ranger,  becaufe   he  was  Kirk  man 
not  mentioned  in  the  pi-emifles.  Tr.  15  Ja.  B.  R.  between  Brookes  jjoi,,,,.  s. 
mi  Brookes*   Agreed  per  Curiam^  Mich.*ix  Jac.  B.  R.  adjudged  >' — And 
between  Cpbbe  and  Btfterton.  1  *f  J  ^^'?J 

^  ^  J  there  (hall 

be  no  occuj^cy  1  for  the  lives  of  the  others  in  the  habendum  was  intended  an  eAate  to  thenif 
andfioc  a  limitation  of  the  eftate  of  J.  S.  Miph.  30  Ehz.  C.B.  1 1«e.  t.  4  Le.  3.  Kirkm.m  v. 
ReignnUU.....//  J.  S,  bt  infeoff,d  to  have  and  to  hM  to  J,  S.  and  T.  K.  and  Uioy  of  icifin  is 
made  to  y.S.  according  to  the  deed,  it  is  void  to  T.  R.  Perk.  S.  174.  ■  ^h/  tfl.voyof 
fdlm  had  been  made  to  T*.  A*,  according  to  the  deed,  chea  1|C  takes  by  the  livery  of  leilia,  ami 
AQC  bytbe  decik  PeiJ(.S«  174. 

N  3  [16.  St 
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[i6«  So  if  land  be  given  to  the  barotty  habendum  to  him  0nd  hit 
fvife^  and  to  the  heirs  of  their  two  bodies;  the  feme  takes  no- 
thing by  this  grant,  becaufe  fhe  was  not  mentioned  in  the  premif- 
fcs  of  the  deed.  Tr.  15  Ja.  B,  R.  between  Brookes  and  Brookes^ 
Agreed  per  Curiam  Micb.  x  I  Ja.  B.  R.  adjudged  between  Cobbc 
and  Betterton.  ] 

[17.  If  a  gift  be  to  one,  habendum  to  h'tm  with  the  daughter  of 
the  donor  in  frank-marriage ;  this  fhall  pafs  an  eftate  in  the  frank- 
tenement  to  his  daughter,  as  well  as  to  the  baron,  becaufe  (be  was 
the  caule  of  the  grants  and  it  cannot  be  a  frank-marriage  without 
•  it,  and  fo  otherwife  the  intent  of  the  donor  (hail  be  defeated.   Tr, 
♦Pira]   15  Ja,  B.  R.  between  Brookes  and  Brookes^     Agreed  per  totan^ 

Curiam.  Com.  Throg.  158.  4£.  3.  ] 
■J"  Contra  [  1 8.  If  a  mzn  furrenders  a  cofyhoU  in  fee  into  the  hands  of  the 

gerHoit  Iqj-^  ^^  of  courts  without  limiting  any  ufe^  which  furrender  is 
Salic. ^Qx.  prefented  by  the  homage  at  the  next  courts  and  after  at  the  (ame 
and  Wni&*s  court  the  furrenderor  takes  a  'new  copy  of  the  lord  of  the  land, 
R«P'  '^*  *  which  is  in  fuch  manner  \  the  furrenderor  ctpit  de  domino  extra 
that*Uie  '  manusj  cui  dominus  concejfft  feijinam^  habendum  to  him  and  his  wife^ 
cafe  ift  and,  the  heirs  of  their  two  bodies  begotten^  the  remainder  to  the 
Poph.  ii«.  right  heirs  of  the  baron;  in  this  caft  the  feme  flvdl  take  an  eftate 
thorily  it**  ^^*^»  ^  "^^  ^  ^^  baron,  becaufe  it  appears  ;hat  it  was  the  intent 
bciog  of  the  parties,  and  a  f  copyhold  is  to  he  expounded  as  a  will  ac^ 

among  the  cording  to  the  intent  \  for  in  as  much  as^  the  furrender  was  gene- 
cafcsTnd  ^^'>  ^"^  ^'  ^^  ^^^^  court  he  accepted  this  copy,  it  (hall  be  ipten- 
there  is  no  ded  that  the  intent  of  the  furrenderor  was  to  furrender  the  cop)^old 
n>eniion  of  to  the  ufe  here  cxprefTed,  and  fo  it  enures  by  way  of  explanation 
in^hc*re-  ^^  ^^  furrender,  and  the  manner  of  the  grant  of  the  lord  is  not 
port  of  the  material.  Secondly,  if  it  fh^U  be  faid  the  grant  of  the  lord  only, 
S.C.  in  yet  there  is  no  exprefs  grant  in  the  premifles;  for  the  words  (ce- 
CroJ.4?4«  pit  (Je  domino  cui  dominus  conceffit  feifinam)  cannot  make  a  grant, 
refolution"  and  then  the  grant  comes  only  in  the  habendum,  and  fo  good 
in  this  cafe,  enough.  Tr.  15  Ja.  B.  R.  between  Brookes  and  Brookes.  Per 
A^a^onlhi  ^^^^"^  Curiam.  But  they  would  not  give  judgment,  becaufe  the 
cuftom  of  ^cii*  aeainft  whom  it  fhouLd  be  given  was  in  danger  of  being  difui- 
the  manor,  berited..  But  Mich.  15  Ja.  Judgment  was  given  according  to  this 
T^     rcfolu^ipn.] 

pamed  after  the  habendum  (hould  t^ke  an  edate  limited  to  him  \  per  Holt  Ch.  J.  Wms*s  Rep.  T7« 
Hill.  1700.  B.  R,  in  cafe  of  Fiflier  v.  Wigg. 

Cro.  J.43^  [19.  If  the  lord  of  a  manor  be  feifed  of  a  copyhold  eftate,  and 
indeed  con-  g*"^^^*  *^  ^o  ^'^o^cr,  habendum  to  him  and  his'wife^  and  to  the  heirs 
tpL—  of  their  bodies^  the  feme  fliall  take  nothing  by  this  ^rapt,  becaufe 

CopyliolJer  ihe  was  not  mentioned  in  the  prenttjfes^  and  here  is  not  any  furrender 
l^^r^d"  p^f^^^^^  to  direSf  the  gngit^  but  it  pafles  only  by  the  grant,  and 
into  tho  therefore  ought  to  be  expounded  according  to  a  conveyance  at  the 
lord!  common  law.    Tr.  15  Ja.  B,  R,  held  per  Houghton  betweer^ 

?^t?^  Brooke,  and  Brookes,  j  •         "  5 

thus  I  viz.  Mgmotanium  ftod  y.  fV,  cfpit  At  fiomt^  the  fame  landf ,  f^  iduimit  ftne^Jit  hdffiifiumf  £«• 
i«a^  tidtm  J,  6f  E,  uxori  ejus,  &  htrttdihut  eorum  tii  cfsrftorihuifmi  txamtihs,  r$maiurt  to  tlie  dkid  J.  W. 
laid  J,  W*  ^^^9  the  lelfor  as  his  heir  enters,  it  was  adjudged  (or  tlie  defendant ;  fof  although 
thtra  bf  no  ivordk  uf  gra&c.  io  th«  copy,  aot  &  thc^rc  any  sraiU  Co  Uie  femrr  ^^  oa  habeodnnt 

\ 


•n!y,  yet  it  was  heU  good  enou:;h ;  for  the  intent  of  the  lord  apears  that  both  (hould  take,  and 
thcjc  is  no  more  granted  to  the  baron  than  to  the  feme  j  for  t!*.cre  arc  not  any  words  of  grant  to 
tlebaroiiybut  [cepit  de  domino  ciii  dominus  concefiit  feifmani ;]  but  all  the  words  of  grant 
ftnd  limitation  arc  in  the  hAbendism  ;  and  in  many  manors  thore  are  no  other  forms  of  grant  or 

limitation.     Cro.  J.  434.  Brouks  v.  Brooks. Giant  of  tc/7/joA/ lands  toD.  habend'  toD.  fof 

life,  and  E.  hts  wife  for  h^r  wido\vhoo<1,  was  held  cjnod,  and  that  fuch  habead'  is  common  in  copies. 
Crr,  E*  323*  Pafchv  36  £liz.  B.  R*  Downs  v.  Hopkins. 

[  20.  If  a  copyhold  tena?it  furrenders  to  the  ufe  of  himfelf^  haben- 
dum to  him  arid  his  "xife^  and  the  heirs  of  their  bodies^  it  ieems  that 
it  is  void ;  becaufe  it  is  in  the  nature  of  a  grant  at  the  common 
law.] 

[  21.  If  a  man  dtvifes  land  to  one  habendum  to  him  and  his  wife^    r**^-*^ 
it  is  a  good  eftate  in  the  feme  for  the  intent.    Tr.  15  Ja.  B.  R.   Fc)l-  ^8. 
between  Brookes  and  Brookes,  per  Montague  and  Croice.     Com.  ^— -v"*-^ 
Throg.    158.  and  Newis  and  Scholajiica  414.  where   it  is  haben- 
dum after  the  death  of  the  wift^  and  fo  only  by  implication.  13 
H.  7.  17.  b.] 

[  22.  A  man  may  take  a  remainder  by  the  habendum,  though  he 
be  not  named  in  the  premiffis  of  the  deed.  M.  1 1  Ja.  B.  R. 
admitted  per  Curiam,  between  Cobb  and  Betterton.  ] 

[  23.  If  a  man  grants  a  copyhold  to  A,   habendum  to  him  and  ^'^^-  p  P^* 
A  his  wife  and  one  of  the  fons  ofthefaidA.  and  B. — B.  and  their  3-    •  • 
fon  cannot  take  jointly  with  A.  becaufe  they  are  not  named  in  the 
premi/Ies ;  and  they  cannot  take  by  way  of  remainder,'  becaufe  it  is 
uncertain  which  of  theiii  (hall  takeiirit.  M.  ii  Ja,  B.  R.  adjudged 
between  Cobbe  and  Betterton.  ] 

[24.  If  a  man  gives  land  to  one  and  his  heirSy  habendum  to  him 
and  his  heirs  of  his  body\  this  is  an  eftate  tail  only  and  no  fee 
expe(Sbnt  to  him  5  for  the  habendum  <?jf^A//Vii  the  premiiTes^  what  [  I53  j 
heirs  he  intends,  and  is  not  only  to  explain  the  edate  in  poileffion, 
and  to  leave  the  fee  in  him  according  to  the  premises  $  for  it  can- 
not be  intended  that  he  meant  two  feveral  heirs  in  the  premiiTes 
and  habendum,  but  that  the  habendum  explains  the  heirs  which 
he  intends  in  the  premiiTes.  Co.  8  £d.  Altham  154.  b.  Perkins  S« 
170.  contra  ^l  H.  6,  7.  45  E.  3.  20.  contra  P.  16  Ja.  B.  R, 
between  Tburman  and   Cooper,  refolved  per   Curiam.  Co.  Litt* 

^h  ] 

[  25.  If  a  man  gives  land  to  A,  a  man  and  B,  a  woman  and  to  Cm.  J.  476, 

their  heirs  and  ajjigns  for  every  to  hold  of  the  chief  lordy  habendum  ^'  C 

to  them  and  to  the  heirs  of  their  bodies^  the  remainder  to  them  and 

the  furvivor  of  them  for  every  with  warranty  to  them  *and  their 

heirs 'f  this  is  an  eftate  tail  in  pofleiHon,  and  a  fee  expe6bnt;  for 

though  no  mention  be  of  their  heirs  in  the  remainder,  yet  his  inten* 

tion  is  apparent  to  be  fo  by  the  limitation,  that  he  {hall  hold  of  the 

chief  lord,  and  by  the  limiutibn  of  the  remainder  to  them.     For 

if  it  fliall  not  be  a  fee  it  is  utterly  void,  they  having  a  greater  eftate 

before  limited  to  them,  and  the  words  (for  ever)  and  the  warranty 

to  them  and  their  heirs  (hew  his  intent  to  be  fo,  and  the  putting  of 

the  word  (heirs)  in  the  premifles  will  be  fufficient  to  pats  the  fee, 

where  the  intention  appears  that  the  habendum  ihoidd  be  otlly  to 

make  it  ^n  eftate  tail  in  polkifion,  and  that  they  (hall  bave  the  fee 

N  ^  expedbmt. 
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expeflant.  P,  i6  Ja.  B.  R.  between  Thurman  and  Cooperi 
adjudged  per  totam  Curiam,  but  they  principally  relied  upon  the 
cafe  as  if  this  intention  had  not  fo  appeared  ] 

[  26.  If  a  man  gives  land/0  one  and  bis  heirs^  habendum  to  him 
find  the  heirs  of  his  body .^  the  remainder  to  a  Jiranger  in  fee  \  this 
ihall  abridge  tne  eftate  given  by  the  premiiTes^  and  (b  the  haben- 
dum explanatory  what  heir  is  intended  in  the  premifies ;  for  other- 
wife  the  limitation  of  the  remainder  over  would  be  void.  P.  16 
Ja.  B.  R.  per  Dod.  in  THurman's  cafe.  ] 

[  77.  If  a  man  gives  land  to  one  and  his  heirs  males ^  habendum 
to  him  and  his  heirs  males  of  his  body  \  this  is  only  an  eftate  tail 
and  no  fee  expedant ;  for  the  habendum  is  explanatory  what  heirs 
males  were  intended  in  the  premifies.  P.  2&  3  Ma.  126.  50.  P. 
16  Ja.  B.  R.  per  Houghton  in  Tljurman's  cafe.  ] 

[28.  If  a  gift  be  to  one  and  his  heirs^  to  have  and  to  hcdd  t» 
him  and  his  heirs  for  ever,  if  he  has  ij/ue  of  his  body  ^  and  if  he  dies 
without  heir  of  his  body,  that  the  lands  'fliall  revert  to  the  donor 
and  his  heirs ;  this  is  only  an  eftate  tail  without  any  fee  expe&ant. 
'35  Aflf.  14.  adjudged.] 

29.  The  following  diverjities  were  taken  and  agreed  in  Baldwin's 
cafe,  ijin  As  to  things  which  take  their  effmce  and  effSl  by  the 
delivery  of  the  deed^  without  any  other  ceremony,  and  which  lie  in 
grant  J  there,  in  fuch  limitation  as  in  the  faid  cafe  (which  was  a 
demife  to  one  and  his  heirs  habendum  for  yeais)  the  habendum 
was  repugnant  and  void. — As  in  cafe  where  man  grants  rent  or 
common^  &c.  out  of  his  land,  by  the  tremijfes  to  one  and  his  heirsj 
hsiitTi^Mm  for  years  or  life  \  the  habendum  is  repugnant;  for  a  fee 
paffes  by  tne  premifies,  by  the  delivery  of  the  deed,  and  therefore 

the  habendum  for  years,  or  for  life,  is  void 2dly,  One  by  deed 

grants  rent  in  ejfe^  or  feigniory  in  the  premifies  to  one  and  his  heirs^ 
habendum^r  years  or  life ;  though  other  thing  or  ceremony  is  requi-^ 
Jitey  viz.  attornment^  befides  the  delivery  of  the  deed,  yet  inafmuch 
as  the  thing  lies  in  grant,  and  both  the  eftates,  viz.  as  well  the 
eftate  in  fee  as  the  eftate  for  years  or  life,  ought  to  have  one  and 
t|}e  fame  ceremony,  viz.  attornment  to  pa(s  it  as  feigniory,  &c. 
therefore  in  fuch  cafe  the  habendum  is  void.  yUy.  When  a 

man  gives  land  by  deed  in  fee  in  the  pr^mijfes^  habendum  to  the  ' 
ItR^cfor  life^  there  the  habendum  is  void,  as  hath  been  faid;  for 
one  jmd  the  faine  ceremony^  viz.  Ijvery  is  requijite  to  both  ejiates  5 
and  therefore  when  livery  is  made  according  to  the  form  andefFeft 
of  the  deed,  it  Jhall  be  taken  more  forcible  againjl  the  feoffor^  and 
moft  for  the  advantage  of  the  feofFee,  and  the  habendum  in  fuch 
cafe  is  void,  and  till  livery  is  made  the  feoftee  has  only  eftate  at 
Will.    ■  J^hly.  When   to  the  eftate  limited  in   the  premijfes  S| 

ceremony  is  requijite  to  the  perfeSfion  oftheejlate^  but  to  the  eftate 
limited  in  the  habendum  nothing  is  requijite  to  the  perfection  and 
clfence  thereof,  but  only  the  delivery  of  the  deed  there,  though  the 
habendum  be  oflefs  ejlate  than  is  mentioned  in  the  premifies,  the 
habendum  (hall  ftand  as  in  the  principal  cafe.  To  the  fee  Ample 
limited  by  the  premifies,  it  is  requifite  to  have  livery  and  feifin,  and 
till  livery  is  made,  nothing  will  pafs  but  an  eftate  at  will  (if  the  ' 

dec4 
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4ced  had  ftopt  there)  and  therefore  the  habendum  for  years  is  good 
now  by  the  delivery  of  the  deed  for  years,  it  appearing  to  be  the 
intent  of  the  parties.     2  Rep.  23.  Baldwin's  cale. 

30.  So  nota,  a  diverfity  bet^vcen  eJiaU  in  the  premijfcs  implied 
ana  €xprejfcd\  as  if  A.  grants  a  rent  to  B.  gewrally^  this  by  impli- 
cation ana  conftru£tion  of  law  is  an  eilate  for  life  ;  but  if  the  haben-- 
dum  he  for  years  tnis  is  good,  and  (hall  qualify  the  generality  and 
implication  of  the  premillcs.  And  upon  confideration  of  the  whole 
indenture  thefe  words  to  the  heirs  of  the  lefl'ee  were  void ;  and  if 
livery  had  been  made  it  had  not  changed  the  cafe ;  for  at  the  com- 
mencement it  was  made  but  for  years.  2  Rep.  24.  a.  b.  the  note 
of  the  reporter  upon  Baldwin's  cafe. 

31.  A.  gave  land  to  B.  in  tail^  and  if  A.  dies  without  heir  the 
land  to  remain  to  J.  S.  and  his  :heir$j  the  remainder  i»  void* 
2  And.  S4i« 


(K.  a.  2)  Habendum  differing  from  the' Premifles,  ^j"/^^^^ 

in  rcfpcdt  of  the  Parties. 

I.  /^NE  that  is  not  named  in  the  premiffes^  fliall  not  take  by  See  Fairs 
^  the  habendum-     PI.  C.     Throgmorton  v.  Tracy.  This  •^^"* 

true  in  £K>tfmencs  and  grifits,  but  it  is  otiieruifcin  cafe  of  •  r^y/*/rA.  Poph.  126.  Brook's  cafe. 
•*»—>*  In  9fy^Jiis  it  is  fufiicient  tbat  the  parties  be*  named  in  Che  habemiutn  only,  and  in  manjr 
manors  ih  worJs  of  grant  and  limitation  are  all  in  the  habendum.  Cro.  J.  434.  Brooks  v. 
Brooks  aiKl  Wright.^— 3  Le.  34.  pi    60.  per  Manwood  J. 

a.  Land  demifed  to  jf.  habendum  to  A.  and  B.  aforcfaid,  and  to  So  it  is  in 
C  ana  D.  for  life,  and  for  the  lire  of  the  longeit  \\ytt  JucceJJively\  ^^^(^}^^^ 
A.  and  B    died  livmg  C.  and  D.     None  could  take  by  the  deed  \x  ihould  be 
immediately  but  A.  becaufe  only  he  was  party,  the  reil  not  being  habendum 
named  but  by  the  habendum.     Then  they  cannot  take  but  by  way  fg^^  ,fjfj^*J 
a^ remainder,  which  cannot  be  joint,  becaufe  of  the  word  fucccf-  b.  c.and 
fu^e,  &c    and  in  fucceflion  they  cannot  take  for  this  uncertainty  D.&caiid 
who  (hall  begin,  and  who  fliall  follow,  not  being  fuccej/ive  Ji£ut  J.jJ^   . 
Twninantur  in  charta.     Hob.    313.    Windfmore    v.   Hubbart.— -  c^iib!  51. 
Palm.  35.  Tyies  v.  Greenwood.— ^als.  Tyler  v.  Fiflier.  s.  c.  and 

.  by  Hutt. 

S;.  SS.  S.  C.  and  by  4  Lc.  146.  S.  C.  by  the  name  o^  Gnibfiam's  cafe.-— Ow.  38.  39.  S.  P.  Anon. 
P.  17  Elii^— Palm.  t5,  lylts  v.  Grcenwootl,  als.  Tyler  v.  Fifh-'r.  But  where  tlie 

denuf.  was  to  r1,  habendum  to  A,  cmd  B,  his  wife  uni  pofi  tilte*umjicutf:rituntur  in  imUnturn  &  notm^ 
njttxr  in  ordiw,  tc  was  adjudged  and  aiSirmed  in- errors  that  B.  the  wife  had  a  good  remainder  for 
ber  life.    Jcnlc  33S.  pi.  S7.  cites  23  Jac  Cro.  373.  Wheadoa  v.  Sugg* 

3.  A.  by  indenture  between  A.-  of  the  one  part,  and  y.  S.  and  s.  P.  but 
ILS.  of  Ae  other  part,  in  confideration  of  100/.  paid  by  J.  S.  '^^^^^f^^''^ 
grantedj    releafed  confirmed,  &c.  tk  J.  S.  habendum  to  J,  S,  and  Vent.  i\u 
R,Sn  their  heirs  and  affigns  they  are  joint- tenants  by  the  limitation  rrctheway 
of  the  ufc  in  the  habendum,  by  the  ftatute  27  H.  8.  of  ufes.  v-  ^"cfden. 
Lty.  13.  Sanmies*s  cafe. 

4.  A  lord  Qf  a  manor,  of  which  a  copyhold  fiu-m  is  parcel,  f  r  ^  -  1 
makes  zftajfvunt  to  B.  of  this  farm,  habendum  to  B.  and  his  eldeft  ^  55  J 
(m  in  fiiy  to  tbi  ufe  rf  B^  and  his  tldeft  fin  and  their  heirs ;  the  T%;^y' 

fatlier 


jacSam-     jkthcr  and  fon  ViXt  joint^tendnts  \  the  habendum  is  void  to  the  eldcft 

— 7/r«^"   Ibn^  he  not  beine  named  before  the  habendum ;  yet  the  limitation 

t;4.Mich.     rf^^^  ^  ^^  good;  for  B.  has. all  the  fee,  and  if  a.  dies,  th^  eldeft 

7  Jac.  in     fon  takes  all,  and  if  he  was  within  age  he  (hould  not  be  in  ward 

Wards^s!c.  I^^^****^  of  the  joint- tenancy,  though  B,  was  inhy  the  common  law, 

*  and  the  eUe/fJon  by  the  limitation  rfthe  ufe\  for  the  ftatuie  27  //. 

8.  (fufes^  puts  them,  as  to  the  poflefRon,  in  the  lame  quality  as 

the  ufc  is,  and  the  ufe  is  for  jointcnancy.    Jenk.  ;j;3o.  pi.  60. 

(L,  a)  Habendum,   differing  from   the   Premiflfes ; 
in  refpeft  of  the  Efiate  limited  and  is  lefs. 

X.  OOME  hold  that  if  lands  are  given  by  the  pren^ifles  of  a 

*^  deed  to  two  men  and  their  heirs^  to  have  and  to  hold  to  them 

and  the  heirs  of  their  two  bodies  begotten^  that  the  donees  have  eftate 

in  tail,  and  affo  fee  fimple  expedant  upon  the  eftate  tail,  which  is 

not  law  as  I  conceive;  for  they  have  a  joint  eftate  for  their  lives, 

and  are  tenants  in  common  of  the  eftate,  and  they  have  no/^  eftate 

tail,  nor  any  fee  flmple,  and   the  reafon  is^apparent,  &c.     Perk« 

S.  170.  *  . 

Cro.E*  2.  It  is  a  rule  in  law,  that  an  habendum,  being  contrariantj  or 

^^^  repugnant  to  the  premiftes,  is  void  and  the  premifles  ftiall  ftand. 

3.  ^Sj  if  lands  by  the  premiiTes  are  given  to  A.  and  his  heirs^ 
habendum   to  him  for  Hfe^  this  habendum  is   void;   becaufe  fee 

Jimple  is  expreffed  in  the  premiiTes,  and  but  eftate  for  life  in  the 
habendum,  whicj^  is  repugnant  and  void,  and  this  was  agreed  by 
both  fides,  2  Rep.  23.  b.  and  fo  refolved.  Ibid.  24..  Becaufe  one 
and  the  fame  ceremony,  viz.  livery,  is  requiftte  to  both  the  eftates, 
and  therefore  when  livery  is  made  according  to  the  form  and  efFedt 
of  the  deed,  it  Oiall  be  taken  ftrongeft  againft  the  feoffor,  and  moft 
favourable  to  the  feoffee;  and  the  habendum,  in  fuch  cafe  is  void, 
and  'till  livery  made  the  feoffee  is  only  tenant  at  will*  2  Rep.  23.  b, 
in  Baldwin's  cafe. 

4.  A.  demifed^  and  to  farm  let  to  B.  and  his  beirs^  habendum 
to  B*  and  his  heirs  for  99  years^  and  fo  from  99  years  to  99  years, 
&c.  and  B.  covenanted  for  himfelf  and  his  heirs  to  pay  die  rent ; 
and  A.  covenanted  at  the  end  of  the  faid  terin  to  make  a  new  demife 
to  B.  and  his  heirs  ;  this  habendum  was  adjudged  not  to  be  repug- 
nant ;  for  by  the  fourth  refolution  there,  when  to  the  eftate  limited 
in  the  premiffis  a  ceremony  is  requifite  to  the  perfeffipn  of  the  ejlatey 
hut  to  the  ejlate  limited  in  the  habendum  nothing  is  requiftte  to  the 
perfection  and  effence  thereof,  but  only  the  delivery  of  the  deed^  there, 
though  Ithe  habendum  be  of  lefs  eftate  than  is  mentioned  in  the 
premiiFes,  the  habendum  ihall  ftand.  As  in  the  principal  cafe,  to 
the  fee  fimfde  limited  by  the  premifles,  it  is  requifite  to.hs^ve  livery 
and  feifln,  and  tiir  livery  is  made  nothing  will  pafs  but  an  eftate 
at  will,  (if  the  deed  had  ftopM  there)  and  therefore  die  'habendum 
for  years  is  good  now  by  delivery  of  the  deed  for  yefirs*  Sec  And, 
223.  Balden  Y.  Martoiu— ^-And,  2  ]^cp,  23.  Baldwin's  c^fe.. 

5^  Qraat 


5.  Grant  of  land  to  A.  mi  his  heirs^  habendum  to  him  and  the  Litt.R. 
liirs  rfhs  body,  A.  fhallhavc  the  land  in  tail,  and  the  fee  fimjple  ^^l\f^^,'^ 
s^r  the  eftate  in  taiU    When  the  eftate  is  certain  in  tbt  premifles  cafe.  8 
the  habendum  fhall  not  control  it.     Brownl*  45«  ^^^'  '54- 

contra,  th;»r 
it  is  only  tail,  but  if  it  had  been  to  A,  and  tht  beirt  of  bis  botiyj  bgbtnJum  to  jf»  and  hit  bcin,  it  if 
uii  with  remainder  in  fee  expedant.— "--Br.  Eilaces,  pK  19.  cites  zo  H.  6.  7. 

6.  Grant  of  a  rent  to  A.  and  his  helrSy  habendum  to  A.  his  f  I  r6  1 
k^irsj  executors  and  ajjigns  to  the' ufe  of  the  faid  A,  and.  his  afftgns  5^^  (K.a) 
during  the  life  of  a  Jtranger\  whether  it  was  in  fee,  or  for  life,  was  pi.  n.  s.c. 
the  queftion  ?  and  whether  the  habendum  be  contrary  to  the  pre-  ^X^j^^  "^ 
mifles,  or  do  ftand  with  the  eftate  ?     If  the  habendum  had  been  &c."v."*'* 
t^  A.  and  his  heirs  during  his  own  life^  it  had  been  void,  but  it  Davie. 
was  held  other  wife  for  di  Jlr anger*  s  Ufe  and  no  occupancy  can.  be  of 

a  rent*     Brownl.  169.  Wilkins  v.  Daure* 

7.  Lands  given  to  A.  and  the  heirs  of  his  body^  habendum  to  the  s.  C  Cro. 
donee  to  the  ufe  of  him^  his  heirs j  and  ajfigns  for  ever*    Refolved  z.  J.  400.  isi 
that  the  limitation  in  the  habendum  did  not  encreafc  or.  alter  the  \l^^y^^ 
eftate  contained  in  the  pren^ifles  of  the  deed.     2.  That  teuiant  in  dum'toA. 
tail  might  ftand  fcifed  to  an  ufe  exprcffcd,  but  fuch  ufe.  cannot  be  ondhu  ban 
averted.    Godb,  269.  Pafch.  14  Jac.  B.  R.  Franklin's  cafe,  ""l^^^  l^fl^ 

j1,  «W  £«(  b.irs  anda^fnt  for  tver.  The  Opinion  of  tlie  court  was  that  A.  was  tenant  in  tail,  and 
that  the  limitatiim  of  the  ufe  out  of  the  tail  is  void  as  well  after  the  (latute  as  before.  Cro.  J* 
4c  T.  adjomatur.  Cooper  v*  Franklin  &  Walter* 

8.  A.  grants  lands  to  baron  and  feme  and  their  heirsy  habendum  For  firft  it 
to  them  and  the  heirs  of  their  bodies^  remainder  to  them  and  the  fur--  foc^and  the 
vivor  of  them  for  Itfe^  to  hold  of  the  chief  lord  of  the  fee  with  a  habendum, 
warranty  to  them  and  their  heirs ;  this  is  an  eftate  tail  with  a  fee  though  it 
pxpe£bnt.     Cro.  J.  476.  Turnman  als.  Thurman  v.  Cooper.  ^^^"^^  ^^ 

doth  MO/  Vtmt  tht  tjlate  to  any  ether  ;  fo  the  fee  remains  as  it  was  limited  at  firil ;  and  this  is  in- 
forced  Dy  tie  tenure  limited,  which  cannot  be  if  it  were  an  eftate  rail ;  and  this  is  further  inforced 
by  the  v.tmutty  being  to  them  and  their  heirs.    Ibid..— a^See  Jermio  and  Cooper  S.  C. 

9.  So  lands   given  to  A.  and  a  feme  fole^  and  their  heirs  and  Sec  Thur- 
ajjigns  for  ever^   habendum  to  them  and  the  heirs  of  their  bodies^  c  *"  ^  t 
remainder  to  them  and  the  furvivor  of  them  for  ever;  they  have  Tummanih 
eftate  tail  with  a  fee  fimple  expecStant.    Godb.  272.  Jermin  v.  Cooper  s. 
Cooper.  ^' 

10.  There  is  a  difference  when  the  limitation  is  in  one  and  tht  •  Sec  Thur- 
fame  fentencej  as  a  gift  to  A.  and  his  heirs^  if  be  has  heirs  ofhisbody^  CwncVand 
is  an  eftate  tail  only,  becaufe  it  is  in  one  and  the  fame  fentence  \  but  jermin  v. 
when  the  limitation  is  firft  alfolute^  as  to  A.  and  his  heirs,  and  then  is  Cooper  s. 
reftrained  by  the^habendum^  as  to  A.  and  the  heirs  of  his  body,  and  ?•— ^*"^ 
doth  not  limit  the  ejlate  over  to  any  other^  that  ftands  well  with  the.^!^.if!'«i^ 
firft,  and  both  iball  ftan^l*    Crot  J.  476,  in  cafe  pf  Turnman  v«  >'<  beirsu^ 

CoODCr*  nendumjthi 

phy  if  lie  fa'd  A,  hat  ijfue  of  his  Body  r  this  wa<  adjudged  an  eftate  tail,  and  no  fee  fimplcy  quod 
noti.  B^.  K^esy  pL  36.  cites  35  Aff.  i^  and  fay*  it  feeaas  tliat  this  word  ({fj  makes  it  eon* 
ditionjL 

11.  Lcflce  for  years  granted  all  his  eftate  and  intcreft  dicreia  to  Cro.C. 
ffis  daughter  ^eft^r,  habendum  tp  hirr^elf  and  his  wife  for  life^  and  ^^^  ^'  ^* 

'  afterwards 
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^ttititfi. 


afterivards  id  his  dakghttr  tiUJbe  marry  and  have  ijjue  and  after  her 
marriage  and  having  iflue,  then  to  have  to  her,  her  executors  admi- 
niftratori  and  aifigns,  during  the  refidue  of  the  term,  provided  if  H« 
die  before  marriage  having  no  ifTue  of  her  body  lawfully  begotten, 
then  the  grant  to  be  void;  adjudged  thatH.  fhall  take  immediately 
by  the  grant,  and  that  the  habendum  is  repugnant  to  the  premifles, 
and  therefore  void ;  for  when  in  the  premifles  all  the  term  was 
granted  to  Hefter  the  habendum  to  him  and  his  wife  for  life  was 
void }  and  then  the  cafe  is  no  more  than  that  the  faid  term  was 
affi^ned  to  Hefter  with  a  provifo,  that  if  Hefter  died  unmarried 
havmg  no  iflue  lawfully  begotten  to  be  void,  and  then  to  go  to 
Diana,  fo  that  Hefter  dying  without  ifliie  unmarried  the  provifa 
made  the  term  to  ceafe  and  to  go  over  to  Diana.  Jo.  205^  Pafdu 
5  Car.  B.  R.  Gofliawke  v.  Chigwell. 
*'^- 5^*P'  12,  Leafe  by  prebendary  of  a  tenement  to  A,  and  his  htirsy 
4I&4Z  habendum  to  A.  and  his  heirs  for  three  lives j  with  a  letter  of  at- 
Bits.  torney  to  deliver  feifm  to  A.  his  heirs,  execufiprs  or  affigns ;  the 

Hofle's  tenement  was  accuftomably  let  and  ancient  rent  referved ;  adjudged 
a  gdod  leafe,  and  the  habendum  expounds  the  premliTes.  T.  Jo.  4. 
Piuworth  V.  Pyet. 
r  I  cj  1  1 3-  In  replevin ;  defendant  jtiftified  under  a  grant  of  an  annuity  to 
B.  for  life  by  indenture,  whereupon  the  plaintiff  demanded  oyer 
of  the  indenture,  which  was  to  the  purpofc  following,  viz.  an  in- 
denture was  made  between  A.  of  the  one  part,  and  B.  and  C.  of 
the  other  part,  reciting  a  furrender  of  a  former  grant  of  an  an- 
nuity to  B.  and  then  A*  [for  fo  it  may  be  ftated}  granted  unto  B. 
and  her  heirsj  one  annuity  of  10/.  to  be  ifliiing  and  going  out  of 
iijc,  habendum  &c.  to  th>>faidB.  and  C.  andthefurvivorandfurvivorsy 
o/themj&cc.  and  if  it  ihall  happen  the  faid  yearly  rent  to  oe  behind 
after  any  of  the  faid  feafts,  that  then  it  ftiall  and  may  he  lawful  t9 
and  for  the  faid  B.  during  her  natural  life^  and  for  the  faid  G. 
aftir  her  deaths  to  enter  into  the  premiffes  and  dtftrain^  t^c,  in 
witnefs  i^c.   whereupon   the   plaintiiF  demurred,    and    defendant 

i'oined  in  demurrer;  it  was  argued  that  the  grant  is  to  3*  suid  her 
leirs,  and  that  the  habendum  cannot  alter  the  premifles  in  the 
limitation  of  the  eftate  in  the  grant  of  the  rent,  and  the  defen- 
dant's plea  fetting  forth  thatB.  was  feifed  of  the  faid  rent  for  life, 
there  is  a  mater iaJ  variance  between  the  indenture  and  plea  \  and 
the  court  were  of  opinion  that  the  conufance  fetting  forth  an  eftate 
for  life,  whereas  there  paflTed  an  eftate  in  fee,  was  a  material 
variance ;  Pollexfen  Ch.  J.  feemed  to  incline  that  it  was  a  rent- 
charge  for  life,  (for  the.  power,  of  diftrefs  was  given  her  only  for 
life)  and  a  rent-feck  in  fee  and  that  it  was  as  a  grant  ot  two. 
feveral  rents ;  but  the  other  Juftices  held  that  it  was  one  Intire 
rent  and  that  ftie  had  it  mth  a  privilege  of  diftrefs  for  her  own  life 
only.  2  Vent.  141,  142.  Hill,  i  &  2  W.  &  ^1,  C.  B«  Tretheway 
v.  flllefden. 

14.  A.  grants  a  term  of  1000  years  to  B.  his  executors,  &c. 
habendum  to  B.  his  executors,  &c.  after  the  death  ofB.  for  the 
refidue  of  the  term  of  1000  years  ^  the  habendum  is  repugnant  and 

void. 
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Void.  I  Salk.  346.  Mich.  3  W.  &  M.  B.  R.  in  the  Exchequer 
chamber  and  affirmed  in  Dom.  Proc.  Trin.  6  W.  &  M.  Ger- 
man V.  Orchard. 


(M.  a)      Habendum   differing  from  the  Premiffes^ 
in  refpeft  of  the  Eftate  limited,  and  is  larger. 

I*  f  F  land  be  riven  by  thefe  words,  Sciant,  &c.  quod  ego,  &c* 
*  iUdi  D.  V  /.  uxori  ejus^  fcf  ego  the  feoffor,  warr*  pradi^m 
ierrasj  &c.  Ji^»  2).  &  %  uxor!  ejus  &f  hared,  de  corpore  eerum 
exeunt,  and  livery  of  feifm  be  made  accordiii?  to  the  deed,  they 
ihall  have  only  an  eftate  for  their  lives,  &c«    rerk.  S,  i66« 

2.  1/  lands  be  given  t$  twe  for  their  lives  in  the  premifles  of 
die  deed,  to  have  and  to  bold  the  nwiety  of  this  land  to  them  and  their 
heirs ;  the  habendum  is  good,  becaufe  it  is  not  repugnant ;  for  by 
the  habendum  their  eftate  is  enlarged  in  the  moiety,  fo  that  diey 
have  a  fee  fimple  in  this  moiety,  and  a  freehcid  in  the  other 
moiety.    Perk.  S.  177. 

3.  if  lands  be  given  to  hufiand  and  ivlfe^  to  have  and  to  hoU, 
&r.  unto  the  hufiand  for  life-^  and  to  the  wife  and  her  heirs  \  the 
habendum  is  good  and  efFedual,  &c.     Perk.  S.  177. 

4*  If  A.  gives  land  to  £•  and  the  heirs  of  his  hody^  habend'  to  Br.EHates^ 


him  and  his  heirs ;  B»  has  eftate  tail  and  fee  fimple  expe&int ;  for  pl*  19.  citei 

generalis  claufula  non  porrigitur  ad  ea  que  antea  fpecialiter  fiait  "  ^h^ 

tomprehenja^  and  fo  the  general  and  fpecial  words  ihall  ftand.  2€9.Franic. 

8  Rep.    154.   in  Altham's  cafe.  cited  Litt.  R«  345.  in  luTicafe.^ 

Beck's  cafe.  *7*-  J«r- 

imn  V. 
Cooper.  Some  hold  that  B.  fliatl  take  nothing^y  but  the  habendum  is  void,  and  the  deed 

(hall  rake  all  it»  effeA  upou  the  premiiTeSy  which  is  not  law  (as  I  think).  But  the  habend'  (haQ 
c«kc  vfkA  to  fuch  intenty  viz.  That  the  ef>ate  tail  /hall  bt  (xccuud  in  the  donee  by  force  of  the 
premitfes  of  the  deed,  and  the  fee  fimple  Ih^Il  be  expectant  upon  the  eftate  tail  by  force  of  the 
lubenJum,  &c.  Perk.  S.  168.  cites  45  £.  3.  2c.  5  H.  5.  6. 

5.  Land  is  given  to  baron  and  feme  to  the  ufe  of  baron  andfemty  f  j  r8  1 
and  the  heirs  of  their  bodies  begotten  i  refolved  that  *tis  an  eftate  L  •  • 
tail^  and   refolved  that  the  word  (ufe)  is  furplulage.  .D.  386.  alimitatioa 
niarg*  pi.  I.  cites  Cro.  C.  231*  Young  v.  Dimock.  of  the  ufe» 

but  of  the 
eftate,  and  they  are  in  by  the  common  law,  and  'tit  not  an  ufe  to  be  executed  by  the  ft^ttite^ 
nor  IS  it  as  if  the  ufe  and  eftate  had  been  limited  to  different  perfons.    Cro.  C.  2  ^o.  Mich.  7 
Car.  B.  R.  Jenkjos  v.  Young.-  ■  and  245,  S.  C.  Hill.  7  Car.  B.  R.  by  name  of  Meredith 

V.  Joocs. 


(N.  a)    Habendum  differing  from  the  Premifles 

in  JVords  only^ 

!•    A  Man  ^raats  dijpojitiontm  advocationis  ecdefiae,  haberuT  ad- 
^^  vocattenem  prMi£l.  'tis  good;  for  'tis  comprifed  before. 

D.  126^  pi.  48. 

•  2.  Grant 


«s« 


CtmiW' 


^ntb€rb»K      4,  Grant  of  proficuam  terra^  babend*  tef*ramf  'tis  gOcxJ,  !>*4 
^InT^l^  caufe  it  is  comprifed  before.    D.  126,  pi.  48. 

's  not  good,  becaufc  'ds  of  another  thing.    Ibid«  Mich.  %  and  3  P.  &  M.  in  cafe  of  Tbjiogiiior) 
ton  ▼•  Trasy* 


(O.  a)  What/^j  by  the  Words. 

t.  T  F  the  king  or  another  grants  me  thing  una^-eum  another  thing 
^  hef&re  the  baheneFy  that  which  is  in  the  una-cum  pafles  wellp 

fmr  it  (ball  ferve  as  a  copulative  j  per  tot.  Cur.    Br.  Grants,  pL  864 

cites  8  H.  7.  2. 

2.  Habenf  di^a  tentmenta  ii  cotagia   cum   omnibus  eorum 

pertinentiis  pnaefat.  A.  B.  &c.     By  this  habend^  lands  appurtenant 

H  the  me/uag€  pafled  by  the  word  tenementum.     Cro<  J.  175. 

Tria.  5  Jac.  B.  R.  Ward  v.  Walthew* 

(P.  a)     M  Opus  Q?  U/um. 

» 

X*  mpAbend'  eis  ic  hered'  Tuts  in  perpetuum  ad  opus  &  ufum 

^^  ipfenitti  A.   B.  et  C.   in  perpetuum  (without  httredunt 

fuorum)  with  warranty  to  them  hatred.  &  aflign*  in  forma  pradi£la 

?'v6s  only  eftate  for  life.    D.  169.  pl«  21.— Trin.  i  £liz.    In 
ur.  Ward.  2  And.  199.  cites  D. 
L«.f25.  *•  y^intre/s  takes  a  feeond  hvfiandy  and  they  by  deed  convey  the 

S.  C.  that  it  land  to  A.  and  his  heirs,  habend^  to  him  and  his  helrsy  to  the  ufe  of 
h  a  forfeit  ^^  and  his  heirs  for  the  life  of  his  wife  only.  Gawdy  held  it  no 
SoTs  Owen  forfeiture,  and  that  the  words  (for  the  life  of  the  wife)  fhall  refer  to 
6^.Honev«  bodi ;  for  in  conftru^on  of  a  deed,  where  the  words  are  doubt- 
f  •  "foT*  ^"'*  jreafonable  conftruiSion  (hall  be  made ;  and  when  words  are  in 
feiture,  be-  *  ^^  ^^  exprcfs  the  parties  intent,  they  (hall  not  be  taken  as  void, 
caufe  the  And  here  the  words  (for  the  life  of  the  wife)  are  put  in  to  exclude 
bt^d.  is  the  forfeiture,  and  to  (ave  the  efbte.  And  of  this  opinion  were 
2;>Ji  «.  ^^y  wl'Shiite  upon  the  firft  m6tion,  but  Clench  contra.  Biit 
9tktr(laiife,  at  anothcT  day,  it  being  moved  again,  Gawd^  held  his  former 
and  though  opinion,'  but  Wray  and  the  other  jufticcs  held  it  a  forfeiture ;  for 

the  ufc  but  ^^*y  '^»^»  ^y  ^^^  ^^^  a^  ^^  *  f^^  ^*"^P'^  *^  P^^^'  ^"^  ^^  ^^  ^^ 
for  life,  yet  ufe  o(  the  feoffee,  then  the  eftate  and  the  ufe  are  feveral  things, 

the  law        and  cannot  be  coupled  to  the  words  (for  the  life  of  the  wife).    And 
remainder    ^'"^7  ^^  ^^'  ^^^  demanded  the  opinion  of  the  juftices  of  his  . 
of  the  ufe     houfe,  and  they  held  it  clearly  a  forfeiture  in  the  words,  and  that 
to  the  fe-     «  the  words  (for  life,  &c.1  (hall  refer»only  to  the  ufe,  and  it  was  fo 
Hi.'slr'^^*  adjudged.    Cro.  E.  131.  Pafch.  31  Eliz.  B.  R.  Piers  v.  Hoc. 

Ra.  Egerton's  cafc.-*{Nelf.  Abr.^18.  pi.  15.  S.C.  fays  (to  the  feofffee)  ■     The  nfe  camni 

ab*idrc  the  eftaCei  but  that  'tis  forfeited,  but  yet  it  feems •  the  m/V  may  entcngt  an  eJLu,  Arg.  Roll. 
R.  3S5*  cites  it  as  adjudged  in  the  cafe  of  Pieit  v*  Home.  -The  words  f^itg  tht  life  of 

the  feoffor)  (ball  be  put  to  the  ufe  limited,  cited  per  Tanfield  Ch.  B.  Lane  3S.  as  adjudged  in 
the  cafe  of  Goar  v.  Piers*     .  The  words  (pro  tcrmino  vitae  of  ihe  wife)  refers  ad  folum 

ufum.  and  not  10  chc  eftftte  and  tife.  D.  169.  mars-'  pl<  %%.  cites  Price  v.  Hone.  ■  ■  But  Roll; 
Eftjtte  ( T.  b.*)  pi.  !•  cites  H.  3ft  £U  B.  R.  S.  C.  contra.  That  it  is  not  any  forfeiture ;  for  the 
laft  words  (during  the  Uft  «/  thefemtj  fliall  guide  aU  the  precedent  fcnteace,  ut  fes  idagisvaleat 
quam  pereac ;  but  fay},  Pubitatur. 
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((^a)     Pleadings  of  Grants, 

T.  A  Lcafc  contained  a  mefuage  in  the  demtfty  but  land  alji  in 
-O^  the  habendum,  which  land  had  been  many  years  enjoyed 
accordingly ;  yet  the  Lord  Chancellor's  opinion  was,  that  no  con- 
tinuance would  make  a  void  leafe  good,  efpecially  againft  a  pur- 
chafor.     Toth.  184,  185.  cites  25  Eliz.  Meld  v.  Cooper. 

2.  A.  leafes  for  Hfe  to  B.  and  afterwards  levies  a  fine  to  the 
ufc  of  R.  for  life,  the  reminder  to  A,  in  fee,  with  a  provifo  or 
fewer  U  make  kajfes  for  21  years,  or  three  lives ;  and  that  the  conu- 
fees  fliould  ftand  feifed  to  fuch  ufes :  Afterwards  A.  covenants  to 
ftand  fcifcd  to  the  ufe  of  P.  in  tail,  with  divers  remainders  over. 
And  after  A.  grants  the  reverfion  aforefaid  to  L.  for  life,  who 
diftrains  C.  and  avows;  and  judgment  was  given  againft  the 
avowant,  becaufe  the  pleading  was  naught;  becaufe  he  pleaded  it 
by  grant  of  the  reverfion  aforefaid,  which  was  limited  to  A. 
himtelf  in  fee  upon  the  fine ;  for  he  ought  to  have  pleaded  it  as 
it  is  by  limitation  in  the  indenture.  So  if  the  reverfion  be  by 
bargain  andfixle^  or  if  it  be  by  wav  of  releafif ;  if  that  be  pleaded  as 
by  grant,  it  is  naught.  Noy.  6b.  Pafch.  37  Ellz.  C.  B,  Cooke 
V.  Bromehill. 

(R.   a)    Grants    made   good   in  Equity,   tho'    not  f^^Jf^ 

ftridly  good  in  Law. 

I.    A   Verdift  was  at  the  common  law  to  avoid  z  leafe  for  three, 
^^  livesy  becaufe  the  leafe  was  to  commence  at  a  time,  to  comtj 
which  is  void  in  law;  yet  an  injun£lion  to  continue  pofleilion. 
Toth.  180.  cites  23  Eliz.  Bury  v.  Conifby. 

2.  The  mijiake  of  a  name  of  corporation  was  holpen  in  equity*  But  contm 
Toth.  228.  cites  32  &  33  Eliz.  Lord  Audley  v.  Sidenham.  euIav  ii" 

V.  SpriQU»"-Bttt  32  U  39  Eliz.  holpen.    Brook  v.  Daniel.— —«6  May  42iEliz.  Ibid.    Pawlet 
T.  Fry. 

3.  Decreed  that  the  plaintiff  (hould  enjoy  Uafes  made  by  the 
defendant's  fithei',  which  he  fuppofed  were  void  in  law,  and  tbe 
defendant  was  required  to  confent  to  the  decree,  and  was  told  that ' 
if  he  did  not  confent,  it  ihould  be  judicTairy  againft  him.     Toth. 
225.  cites  36  Eliz.  Little-John  v.  Fortefcue. 

4.  A.  poffefled  of  a  leetfe  for  99  yearsy  alRgned  to  B.  his  fon  and 
M,  wife  of  B. — B.  andM.  19  Eliz.  aflignedto  C.  and  K.  wife  of 
C.^-C.  died.— K.  6  Jac.  granted  to  Dl  and  J.  his  wife  twofcveral 
annuities  ofi^L  out  ofthefanUy  during  the  refidue  of  the  ()g  ycarsy 
ifD*  and  y.  or  any  ij/ue  of  their  bodies  fi>ouldJo  long  livcy  to  have^ 
l^e.the  one  annuity p-om  Lady  Day  or  Mich,  firfl  happening  afier 
Ps  death.  Afterwards,  in  1623.  K.  devifed  to  £,  and  S.  his  wife^ 
10  L  a  year  out  of  the  p'remiffes  during  the  years  to  come,  if  they  fo 
Jong  live,  and  gave  to  F,/on  of  E.  20  nobles  a  year  out  of  the  pre^ 

mijfet^ 
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tfftJfSy  if  he  fo  long  lived.  K.  in  22  Jac.  ajjigned  the  leafe  for  M 
years  to  comn^encc  after  her  dcceafe  to  the  faii  C  zni  made  & 
cwenant  to  allow  all  annuities  by  her  granted  or  to  be  granted^ 
And  in  the  i  Car.  fhc  granted  by  deed  loL  annuity  to  fF*  R.  out 
of  the  premiiies  during  the  tirm^  to  hold  after  K's  deaths  And  in 
the  2  Car.  K.  died.  C.  furvived,  and  by  feveral  deeds  confirmed 
the  faid  annuities ;  and  by  his  deed,  2  Car*  C.  ajjigned  his  interefl 
to  J.  N.  in  trujl  to  pay  his  debts,  Wr*  and  died.  It  was  objeded, 
that  the  annuities  were  void  in  law,  becaufe  of  the  incertaindes  in 
the  habendum,  and  that  the  covenant  of  C.  extended  only  to 
grants,  and  not  to  bequefts,  and  that  he  aiCgned  his  intereii  ta 
J.  N.  before  he  confirmed  the  annuities,  fo  asi  they  are  void  in 
law ;  but  decreed  the  grants  and  annuities  good  in  equity  to  bind 
C.  and  all  claiming  under  him ;  and  that  J.  N.  pay  the  annuities 
and  arrears  accordingly.  4  Car.  i.  i  Chan.  Rep.  6«  Corn-* 
wallis's  cafe. 

(S.  a)     Relief  in  Equity.     In  Refpedt  of  the  Con^ 

Jideration. 

1.    A  NNUITY  granted  without  a  valuable  c&nftderation  is  not 
•^^  relievable   in  Chancery  againft  a  former  grantee,  for  a 
valuable   confideration  of  the  land  in  fee,  and  the  bill  difinilled. 
16  Car.  1.  I  Chan.  Rep.  147.  Pickering  v.  Keelii^. 

2.  A  bond  voluntarily  entered  into  without  confideration  appear^ 
ingj  and  without  compulfion,  reflraint  or  fr^^ud  ufed,  yet  the 
court  looked  upon  it  as  entered  into  upon  fome  confideration^ 
there  having  been  dealings  between  the  plaintiff  and  defendant  in 
trade,  and  would  not  relieve  the  plaintiff  againft  a  judgment  had 
thereon,  but  difmiiTed  the  Bill.  Chan.  Rep.  157.  21  Car.  i. 
Wright  V.  Moor. 

3.  Bond  of  1600/.  penalty  for  payment  of  800/.  was  given  by 
one  drunky  and  on  the  loan  of  90  /.  only.  Lord  Keeper  would  give 
no  reliif  in  equity  to  the  lender^  not  fo  much  as  for  the  principal 
he  had  really  lent,  but  difmifTed  the  bill.  Chan,  cafes  202.  Pafch. 
23  Car.  2.  Rich  v.  Sidenham. 

4.  Leafe  by  tenant  in  tail  was  endeavoured  to  be  (et  afide  by 
remainderman,  to  whom  the  eftate  was  come  by  death  of  leflbr 
without  iflue.     Per  Cur.  if  the  leafe  vi'as  gained  by  fraud  or  unjuji 

.  confiderationy  'tis  to  be  deemed  void,  and  the  eftate  difcbarged  of  it 
as  if  no  fuch  leafe  had  been  made.  See  Mich.  1703*  2  Venu 
445.  Stribblehill  v.  Brett. 

5.  A.  being  taken  by  B.  going  to  bed  to  £.!i  wife<^  gave  him  a 
note  for  500/.  and  afterwards  improved  the  fecurity,  firft  by  a 
judgment,  and  afterwards  by  a  furrcnder  of  copyhold  lands.  A. 
by  bill  prays  relief  againft  thefe  fecuritief ,  and  pretended  that  *twas 
a  contrivance  to  eaten  him,  ai)d  that  he  w^as  .terrified  and  compelled 
by  threats  to  enter  into  them.  But  the  bill  was  difmiiTed.  Mich. 
1708.  Ch,  Free.  266.  Woodman  v.  Skute. 
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(A)  Ward   to  the  King  fhall  not  Jeveji  a  Chattel  p^ 

vejied.  ^■-vi 

f  1.  T  F  tenant  by  knight's  fervicc  die,  his  heir  Iting  ^thin  age,  Br.  Parol 

'■'  and  in  ward  to  a  common  perlon,  and  afierwards  land  pj,™  2?sfpl 

held  of  the  king  in  catiu  defcends  to  him  from  another  anceftor,  the  cites  %x ' 

king  fliall   not  develc  either  the  wardfliip  of  the  body  or  of  the  Aflf.  a8. 

lan^  •  bccaufe  it  is  a  chattel  vcfted.     3  E.  I.  Rot.  Clauf.  M.  15  ^^h  mS 

expreislv  agreeing  with  the  command  to  the  efcheator  who  had  the  jufticog 

feiied  him  to  dehrer  him  to  the  lord^  and  the  king  laid,  that  fo  i^urceafed 

compertum  eft  habito  tnuSbtu  cum  concilio  fuo  ]  ^ndwT" 

the  pbimifF  Co  Cue  to  the  kin^y  which  BroolL  wonders  at;  for  that  the  executors  oC the  firft 
£Mardiaa  nu^ht  to  have  had  the  ward,  and  that  with  this  agrees  in  effetl  the  40  Afl*.  14.  ■ 
And  alio  bccaufe  the  common  perfon  might  bavi  fold  or  mariitd  the  ward  before  the  falling  of 
fach  title  to  the  king.    Br.  Garde,  pi.  46.  S.  C.  cited  by  Siiard.  14  E.  3.  44.  as  the  Earl  .of 
Warwick's  cafe.  Ibid.  pi.  115.  cites  S.  C.  %o  E.  3*  and  that  in  fiicli  caiis  the  king  JhaJi 

iavi  only  tU  varj  of  the  Imd  held  of  hiin« 
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(B)  Ward  becaufe  of  Ward. 


f  !•    1 F  there  be  lordy  two  mefnes  and  a  tenant^  and  ^tfirji  nujne  is 
•^   in  wardj  and  ihcfecond  nufne  in  ward  becaufe  ofward^  the 
tenant  liiiewife  may  be  in  ward  becaufe  of  ward  to  the  lord  pa- 
ramount.    43  AiC  i5«  ] 

[  2.   If  there  be  king^  lord,  mefne  and  tenant^  and  the  tenant  is  in  S.  P.  But  if 
ward  to  the  mejne^  and  aiterwards  the  mefne  diesy  and  his  heir  is  in  j^^J^^JJ'^^ 
ward  to  the  (ing,  the  king  fhall  not  have  the  tenant  in  wafd  be-  theviurdof 
caufe  of  ward;  for  this  goes  to  the  executor  of  the  meihe,  being  'Ar;«/«^,aud 
achattdveftcd.    22Afl.28.J  '^^^ 

died,  his  heir  within  age^  the  king  ihould  have  him  m  ward  becauTe  of  ward*    Br«  Garde,  pi. 
iy  utcii  S*  C* 

3-  If  wordy  who  holds  of  the  heir  female  in  wardy  falls  mefne  he* 
tween  14  years  and  jb  of  the  firft  ward,  there  the  daughter  who  is 
the  firft  ward  fhall  have  it,  and  not  the  lord ;  for  fhe  is  out  of  ward 
at  14  years  to  evtry  intent,  except  to  tender  marriage,  and  there- 
fore the  lord  fhall  not  have  the  fecond  ward  as  guardian  becaufe  of 
ward     Br,  Girde,  pi.  7,  cites  35  H.  6.  40, 

4«  Note  that  the  king  had  afeigniory  which  belonged  to  the  ^rince^ 
and  before  the  prince  had  iivery^  a  ward  efcheated  to  the  king  by  this 
feignory }  and  after  the  prince  had  livery  of  the  feignory,  and  then 
the  guardian  died,  his  heir  within  age^  who  was  in  ward  of  the 
king  ut  fiipra,  before  the  livery;  and  the  opinion  of  all  clearly^  was, 
that  the  prince  (hall  have  this  ward;  becaufe  xhcfeit^nary  by  which 
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it  came,  was  in  the  prince  when  this  fecond  ward  fell  And  it 
was  held  by  all,  that  the  king  (hall  have  ward  by  reafon  of  ward, 
and  if  the  nrft  ward  comes  to  full  age,  and  the  kmg  makes  livery 
to  him,  and  after  the  other  ward,  which  comes  becaufe  of  ward, 
dies,  his  heir  within  age,  the  king  (hall  not  have  the  ward  of  this 
laft  heir ;  becaufe  by  the  livery  made  to  the  iirft  heir  his  right  and 
prerogative  was  gone.     Br.  Garde,  pi.  71.  cites  13  E.  4.  lo, 

5.  The  king  has  a  ward  becaufe  of  ward's  an  office  is  found  that 
the  land  of  the  ward,  becaufe  &c.  is  held  of  the  king  in  capite,  or 
is  held  of  his  ward.  During  this  wardjbip  becaufe  of  ward  there 
tan  he  no  traverfe  \  for  during  this  wardihip  becaufe  of  ward  the 
kin^s  hands  cannot  be  amoved.  Jenk.  330.  pi.  59.  cites  Mich.  7 
Jac.  in  Cur.  Ward.    Holmes's  cafe,  - 


{C)  Who  (hall  have  it. 

f  I.  TF  the  king  bath  the  mefne  in  ward  and  grants  him  overy  and 
-  *  afterwards  the  tenant  dies^  his  heir  (hall  be  in  ward  be- 

^  1 62  J  caufe  of  ward  to  the  king,  for  he  continueth  guardian ;  for  die 
heir  ought  to  fue  livery.  But  i  £.  i.  Rot.  Clauf.  Membrana*  2. 
Parte  4.  the  king  recites  that  he  had  granted  the  ward  of  the 
mefne  (viz  one  Burlfby)  to  his  mother ;  and  afterwards  the  tenant 
died,  and  that  the  ward  belonged  to  his  mother,  and  comgianded 
that  he  and  alfo  his  land  be  delivered  to  her.  ] 

[2.  9  E.  I.  Rot  Finium.  M.  8.  The  king  being  the  conimittee 
§f  a  ward  had  ward  becaufe  of  ward.  ] 

[3.  If  the  king  hath  the  mefne  in  ward<^  and  grants  over  the 
ward  of  the  body  and  land  with  fees  and  advowfons,  and  after- 
wards the  tenant  dies  his  heir  being  within  age,  the  grantee  fhall 
have  him  in  ward  becaufe  of  ward,  and  not  the  king.  17  £•  3 
67.  b.  ] 

[4.  Rex  fenefcallo  falutem.  Cum  dederimus  t^  conceffmius  vene^ 
rabili  patri  T.  Herefordenfi  epifcopo  cujiodiam  terra  &  haredis  de 
O.  defiindfOy  qui  de  nobis  teuuit  in  capite  habendum  ufque  ad  legltimam 
'  ettatem  haredis  ipfius  T,  cum  wardis  efchaetis  iff  ojnnibus  aliis  ad 
cujiodiam  illam  pertinentibus :  et  jam  per  inquijitionem^  quam  per  vos 
fieri  fecimusy  accepimusy  quod  R»  nuper  defun£lus  de  pradi^o  P. 
(the  ward)  tenuis  in  capite  die  quo  obiit  per  Jervictum  miJitarcy  per 

Juod  cujiodiam  illam  liberetisy  habendum  ufque  ad  legitimam  eetatem 
eredis  ipfius  Stephani  cum  omnibus  ad  ctffiodiam*  illam  pertinentibuSy 
£5ftf.  6  if.  I.  Rot.  Claut  Membrana'  9.  ] 
The  father        5-  T^t  father  ffiall  have  the  ward  of  bis  fon  or  daughter  and 
hai  tho        heiry  be  the  land  held  of  the  king  or  not,  and  be  he  tenant  by  tl}C 
o7hfs^on     ^^^^fy  ^^  ^^^     ^^*  Garde,  pi.  6.  cites  33  H.  6.  55. 

jurte  natune :  It  is  not  a  chattel  which  fhall  go  to  the  executor.    But  if  ft\c /.tthp-  dirs,  having  ih« 

vv..nlfhip  <»f  the  body  of  his  fon  and  heir,  and  the  fon  continues  within  age,  the  iotd  iy  ingbt'i 

j'-rr:."  ihiill  have  the  wardihip  of  tlie  body  and  land.     Jeiik.  267.  pi.  78.  citet  UU.  C3tp» 

Cliivalr)'* 

« 

6.  Afeignory  was  granted  for  the  life  of  the  tenanty  the  remainder 
§ver  in  fee.    Tli«  tenant  died.  Barkley  J.  thought,  the  grantee  of 

die 
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Ae  patticular  eftate  (hould  have  the  ward,  but  Jones  J.  feemed  to 
doubt  of  it.    Pafirh.  15  Car.  Mar.  24,  pi.  52.  cites  44  £•  3.  13. 

(D)  What  will  draw  a  Watdfliip^  what  Tenure,     '^    ^,' 

I  !•  T^ENURE  in  focage  does  not  draw  wardfliip  to  the  king,         ■'    ^ 
^    45  E-  3-  I9-J 

(E)  fTAat  EJiate  will  draw  Wardfliip. 

f  I.  TF  the  father  and  eldeft  fon  pur  chafe  to  them  and  the  heirs  of 
^  the  father^  and  the  father  dies,  the  fon  (hall  not  be  in  ward  i 
for  as  to  the  franktenement  it  is  in  him  by  the  firft  feoffor  during 
his  Jife.    43  E.  3.  36.  ] 

f  2.  If  there  be  tenant  for  life,  remainder  in  fee  to  another,  and  •Br.  Garde, 
he  in  remainder  dies^  his  heir  being  within  age,  living  tenant  for  s.  cV  For* 
iife,  he  fhall  not  be  in  ward  during  the  life  of  tenant  for  life,  cioughhe 
becaufe  the  leflcc  continue^  tenant  to  the  lord.  *  24  E,  3.  33.  b.  wastbefiji 

»«!'"'«««•  ]  'ju^i^i 

yet  it  vefted  in  him  ty  iejctnt  of  tho  remainder,  and  fo  is  no  purchafor,  and  therefore  (ball  bo 
in  ward.  ■ 

[3.  But  if  tenant  for  life  die  afterwards  during  the  non^age  of 
him  in  remainder^  he  (hall  be  in  ward ;  for  now  he  is  tenant  to  the 
lord,  and  his  anceftor  died  in  the  homage  of  the  lord.  24  E.  3* 
33.  b.  adjudged.  27  E.  3.  80.  ] 

[  4.  If  two  zvefeifed^  and  to  the  heirs  of  one^  and  he  who  hath   f  1 6  "J  1 
the  fee  dies  in  the  Ufe^time  of  the  othtr^  his  heir  being  within  age,  ^  ^ 

yet  he  fhall  not  be  in  ward  during  the  life  of  the  other  \  for  only  a 
remainder  defends*  ] 

[  5.  So  \i  baron  and  feme  arc  feifed,  and  to  the  heirs  of  the  baron^ 
and  tile  baron  dies^  his  neir  being  within  age,  yet  he  fhall  not  be  in 
ward  during  the  life  of  the  feme.  28  E.  3.  93  admitted  by  iffue. 
Contra  admitted  27  £ .  3.  8o.  ] 

[  6.  If  there  be  lejfee  for  years^  remainder  in  fee  to  B,  and  B.  The  Lord 
dies^  his  heir  being  within  age,  whether  he  fhall  be.  in  ward  during  in  Jhivairy 
the  years  ?  querc.  J  ^|J* "°' 

tmsnt  hyJUimtt  mercbrvrt  by  the  ward  of  the  heir  of  the  conufor ;'  per  Bahbington.  Contra  ;  per 
Cocefmore.  But  in  the  time  of  }L  8.  it  was  agreed  often  Uy  all,  ihnt  rhe  lord  crtnnot  ouft  the 
Cerrnory  Ice.  oo  more  than  he  may  avoid  a  rent-charge  granted  by  him.  Br.  Garde,  pL  loG. 
cites  II  H.  6.  7. 

7.  Jn  quare  impedit;  the  defendant  made  title,  becaufe  A  jB. 
vnsjeifed  of  the  land  in  fee,  with  the  advowjon  appendant^  and  en* 
feoffed  one  K.  upon  condition  to  re-ei^eoff  A.  B.  his  feme^  and  G.  his 
fofjf  and  after  A  B,  died,  and  G.  the  Jon  died  within  age  after  re-' 
fueji  made  to  re-enfeoff  him,  and  after  f,  his  fon  died  aljo  within 
agey  and  H^.  his  fon  being  within  age^  one  H.  as  his  next  tin  en» 
teredy  by  which  the  defendant  as  lord,  feifed  the  ward,  and  the 
church  voided,  and  he  prefented,  and  it  was  adtpitted  for  good 
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tide  to  have  the  ward,  where  the  biir  entered  into  the  land  withifi 
^i^  fir  condition  defcended^  quod  nota.     Br*  Garde,  pL  58.  cites 

39  E.  3-  37- 

8.  Note,  per  Fortefcue  and  all  the  other  judges  in  the  Exche- 
quer chamber,  in  efieft,  that  if  a  man  gives  land  to  t>ntfir  torm 
of  lifiy  the  remainder  to  another  in  fee^  and  he  in  remainder  has 
iffiie  within  age  and  dies^  and  after  the  tenant  for  life  diesy  the 
ifliie  (hall  be  in  ward,  and  (hall  have  his  age ;  for  though  the  re-^ 
mainder  was  not  veiled  in  the  father,  yet  the  remainder  is  de- 
fended; quod  nota.  Br.  Garde,  pi.  4.  cites '33  H.  6.  5. 

9.  A  man  has  ij/he  a  fon^  and  his  fime  diesy  and  after  he  takes 
another  fimey  who  ts  heir  to  certain  land,  and  has  ijfue  a  fon^  and 
iS^itfeme  died  before  the  baron  entered  into  the  land  defcended  to  his 

.  fcme ;  there  the  baron  (hall  not  be  tenant  by  the  curtefy,  and  his 
fecond  fon  (hall  be  in  ward  to  the  lord ;  and  the  fi&ther  (hall  not  have 
the  ward  of  him,  by  reafon  that  he  is  not  his  heir,  becaufe'  he  had  a 
fon  by  his  (irft  feme,  who  is  his  heir;  for  the  father  Jhall  not  have 
the  ward  of  any  fon,  but  of  him  who  is  heir  apparent  to  him  onfyy 
which  fee  in  New  Nat.  Brev.  fo.  143.  a  good  cafe.  And  fee  there 
that  a  man  (hall  have  vnrit,  quare  iilii^m  &  haeredem  fuum  rapuit, 
the  (ame  of  daughter  and  heir,  and  fo«  de  confanguineo  et  herxde 
fuo  rapto ;  and  fo  fee  that  a  man  (hall  have  the  ward  of  his  heir,  and 
not  the  lord.     Br.  Garde,  pi.  no.  cites  F.  N.  B. 

10.  If  the  tenant  makes  afioffment  and  dies  without  notice  given 
to  the  lord  of  fuch  feoffment,  yet  the  lord  (hall  not  have  the  vrard 
olthe  heir  of  the  feoffor.  Br.  Avowry,  pi.  15.  cites  34  H.  6.  46. 
per  Moyle. 


(F)  What  Eftate  will  draw  a  Wardfliipy^  a  Col- 

lateral ReJpeSl. 

[  I.  T  F  a  inan  leafefor  life  and  die^  his  heir  (hall  be  in  ward,  as 
*■■  to  his  body ;  for  the  reverfion  is  held  of  the  lord.  28  E. 
3.96.] 
r  164 1  [  2.  ^0  if  a  man  gives  in  taily  and  afterwards  diesy  his  heir  (ball 
be  in  ward,  as  to  his  body;  for  the  donor  is  tenant  to  the 
lord.] 

(G)  Wardfhip  by  Priority.     What  niall.,  be  faid 

Priority. 

[  I.  jF  a  man  purchafe  land,  which  is  held  by  knight's  fervice, 
-^  of  one  lord,  and  afterwards  purchafe  other  land  held  of 
another  lord  by  knight's  fervice,  he  holds  by  priority  of  him,  of 
whom  the  landy  which  he  firjl  'bought  was  held :  for  the  priority 
goes  according  to  the  purchafe  of  .the  tenancy,  and  not  accord- 
mg  to  the  creation  of  the  tenure.  Fitz.  Na.  142.  f.  29  £•  3.  46.  b. 
28  £•  3.  (hitute  of  wards  and  reliefs.  J 
•  £  2.  And 
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[  2.  And  lb  is  the  law  of  Scotland*  Skene  Regiam  Majeftatem* 
56.  b.  veHI  2.  ] 

[  3.  If  the  grandfather  be  felfed  of  divers  lands  holden  by  fer- 
Yicc  of  chivalry  of  divers  lordsj  and  enfeoffs  the  father  of  the  land 
holden  of  one  A.  who  is  one  of  the  lords,  and  afterwards  dies,  by 
which  the  lands  holden  of  the  other  lords,  defcend  to  the  father, 
and  afterwards  the  father  dies,  the  fon  ihall  be  in  ward  to  A. 
for  his  body ;  for  the  father  held  by  priority  of  him  by  force  of 
the  purchafe,  and  not  of  the  others  by  force  of  defcent.  30 

£.3- 7-1 

[  4.  If  a  man  hold  lands  of  divers  lords,  and  dies,  his  heir  ihall   —  _*_  -^ 

be  in  ♦  ward  for  his  tody  to  him  of  whom  he  holds  by  priority.    Yo\.  xi. 
44  £.  3.    15.  Da.  I.  Caniftry  35.    1  H.  4.   2  b.  7  H.  4.   9  b.  ^_  ^^-    ^ 
Fitz.  Nat.  142.  f.  10  H.  6.  18  b.  J  ii  H,  6.   16.  17  E.  3.  25.  j  Br. 
18  E.  3.  2g  b.  21  E.  3.  41  b.  2  E.  2.  A.    Aftion  on  the  ftatutc  Garde,  pL 
23.  D.  28  H.  8.  II.  42.  Britton.fo.  169.  b.  Weftm.  2.  cap.  16.  ]     s?c.— bu^ 

if  the  lord  by  priority  will  not  take  him,  the  lord  by  pofterioricy  cannot  Cake  him.  Br.  Garden 
pi.  8 1,  cites  04  £.  3.  55. 

[  5.  With  this  the  law  of  Scotland  agrees.  Skene  Regiam  Ma« 
jcftatem.  56  b.  verf.  i.  ] 

[  6.  But  he  ihall  have  only  the  land  held  of  himfelf  in  ward. 
I  H.  4.  2  b.  ] 

[  7.  Cejly  que  ufe  of  land  held  by  priority^  and  of  other  land  held 
iv  po/feri^rity,  before  the  ftatute  27  H.  8.  made  a  feoffment  of  both  to 
the  ufe  of  himfelf  \  the  priority  fhall  hold  in  ufe  as  it  was  before  in 
the  land,  and  there  ihall  not  be  an  equality;  becaufe  the  iiril  ufe 
continued  unus  &  idem  ufus.  D.  28  H.  8.  11.  43.  between  Ld« 
Koos  and  Cun(lable,  adjudged.  ] 

[  8.  If  there  be  lord-t  mefne  and  tenant^  and  the  mefne  holds  by  If  I  hold  of 
priority^  aiid  the  tenant  in  a  writ  of  mefne  forejudges  the  mefncy  ^®  ^f  PJ*" 
by  which   the  mefnalty  is  extinct,  and  the  tenant  holds  of  the  lord,  -  °f  !|J[j^^h^pp 
h^  the  fame  fefvices^  by  which  the  mefne  before  held  j  in  this  cafe,  by  poftcri- 
tfic  tenant  ihall  hold  by  priority;  becaufe  the  ilat.  Weilm.  2.  ority,  and 
which   gives   the  fcrejudger,  provides  that  he  ihall  hold  by  the  {^'/L"  JL 
fame  fcrviccs  and  cufloms,  and  in  fuch  a  manner  as  may  be  done  priority  in 
fine  prejudicio  aheriusy  but  this  will  be  a  prejudice  to  the  lord  by  torito/mfnei 
priority,  if  he  ihould  lofe  this  benefit.     Co.  Magna  Charte.  392.]     I'^Jf^yZjj,^ 

fi'yitjJbuU  k^vt  the  Vfatd;  foi  he  has  held  liini^cr  of  him  than  of  the  lord  paramount,  of  whom  he 
htUlihe  other  land  by  the  forcjudg^r;  per  Sh.^nl.  qiio<l  non  Fuit  ncgatum  ;  for  wfxre4h:  fii^td  ry 
iU::  rnt  rrrruitrtj  iut  unotha  jM^t.wty^  as  here,  [fwrcj  lyth:  f'>r<j-t  f^fr,  or  where  the*  feigniory  li  rx' 
t.'.'}  :m  a  tmfnJliy  for  i,ne  p<ith  tind  for  oihr  part  n  t :  t!\k'r  ^  this  may  alter  and  ch:»i;;c  pri  rity  into 
poi\criority  ;   for  naw  he  bo/iIs  dt  m'uo  nf-anotlur  hnK     Qiiod  nota  diverfiiy  indc  bene.    Br.  Garde, 

pi.  I  »7.  Cites  3^  E.  3.  ^i\d  Fitih.  Gaid.  12. Kut  F/Jj.  B.  i4v(F)  (334).  4f  I  do  fs)rcjudgo 

the  mefne  of  whom  I  hold  by  priority,  &c.  yet  I  fhall  hold  by  priority  of  the  lord  ptramtMint  as  I 
held  of  the  mefne  before,  flcc.'^Kut  ibid-  3^4  in  the  nc^res  (here  (b)  this  is  denied  to  be  law  ; 
for  when  I  fore)ud];e  the  mefne,  tlid  fervices  due  to  the  mefnalty  are  gone,  And  I  am  become 
lenaiiC  to  the  lord  de  novo,  fo  that  I  ihall  hold  of  the  lord  by  the  fervices  of  the  mefne ;  where- 
fore if  I  ought  to  holdin  chivalry,  *  and  fo  it  is  agreed,  that  hy  ibt  forijudfr  1 1  am  tLiv  t  t  tni  !•  tbt 
krd  paramount  ly  pofltritrity  \  cites  ii  £.3.  Garde,  115.  and  the  cafe  above  33  £.  3.  Garde,  xz. 

[9.  This  priority  holds  riot  again/l  the  king^  for  he  ihall  have      l^^SJ 

the  ward  of  the  body,  though  the  tenant  holds  of  him  by  poite-  Aman  held 

riority.     \2  H.  4,  25.   Fitz.  Na.  142.  f.    14  H.  4^  gt  b.    21  E.  3.  cilv d.^by 

O  3  5^'  ^.  p»io*i«y, 
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wid  of  ano-  51.  b.  44  E.  3.  31  b.  Skene  Regtam  Majeftatcm  57.  verC  3' 
poftcriori-   accordingly.] 

ty,  and  the  ^un  put  chafed  the  manor  of  tuh:ch  the  tiHOMt  helA  hy  p^JUrior'ayy  atiA  furrendcrtd  ii  to  the  Ibrf 
in  fee y  and  took  ffinte  avain  of  term  for  life,  remainder  to  tbi  pr'wu  hi  fu  \  the  tenant  died,  his  heir 
within  age ;  tlie  lord  by  priority  lei  fed  the  ward,  and  the  queen  hrougbt  writ  of  ward  ;  and  per 
Green,  and  the  opinion  there,  though  the  ^ueen  be  a  fubje^t,  yet  the  priority  of  the  defendant  it 
fone  and  determined  ;  for,  by  the  purckife  of  the  king  in  fee,  the  priority  of  every  fubjcCit  is  extiadt, 
and  when  it  is  cxtinft,  it  cnnnot  revive  againft  any  fubjeft  who  (hall  have  the  manor  after ; 
quod  Dota;  for  a  thing  extlndl  cannot  revive.    Br.  Garde^  pi.  4S.  cites  24  £.  3.  65. 

[10.  But  the  alieme  of  the  king  of  fuch  fcigniory,  by  poilerio- 
rity  ihall  not  have  the  ward  of  the  body>  becaufe  the  prerogative 
pafles  not  by  grant*  14  H.  4.  94  b.  ] 
•fir.Garde,      J^  II.  So  if  the  king  alien  the  leigniory  by  pofteriority  to  the 
pi.  ^7.  cites  prince  of  Wales  as  duke  of  Cornwally  and  his   heirs   kings   of 
ftatur*  ^^^'  England,  he  fhall  not  have  the  prerogative ;  for  he  is  only  as  a 
common   perfon*    Dubitatur.  *  21  £•  3.  41.  b.    Contra  Dod, 
Nobility  8.    Contra  Stamford  Prerogative  ii.  ] 
ar.  Garde,        ^  jj.  But  if  the  K.  has  a  ward,  and  grants  it  over  during  his 
*•  C. '  "^'*  minority  with  fees  and  advowfons,  and  one,  who  holds  by  pofteri- 
ority of  the  ward,  dies,  his  heir  being  within  age  5  the  grantee  of 
the  ward  (hall  haVe  the  ward,  becauJe  of  ward^  by  the  preroga-^ 
live,  becaufe  he  has  it  in  right  of  the  king  (for  the  king  conti- 
nues guardian  and  livery  ought  to  be  fued,  and  fo.the  king  par-* 
takes  of  the  benefit.)  12  H.  4.  18.  b.  25.  by  the  juftices.  ]     - 

[13.  If  the  guardian  by  priority  never  feifex  the  body  of  the 
ward,  yet  the  guardian  by  pofteriority,  though  he  feize  him,  fhall 
not  have  the  value  of  his  marriage  at  full  age ;  for  he  hath  no  more 
caufe  than  any  ftranger ;  for  this  belongs  to  the  guardian  by 
priority.  44  E.  3.  15  b.  Curla«  2  £•  2.  A6lion  on  the  ftat.  23. 
admit.  7  £•  2.    AfUon  on  the  ftatute  32.  ] 

[14.  If  the  king  grants  a  feigniory  in  capite  to  the  queen  for 
her  life,  and  afterwards  a  ward  happens,  the  queen  fhall  have 
prerogative  as  the  king  himfelf  would  have  had  for  the  reverfion, 
which  is  in  the  crown.    Stamford  Prerogative,  10.  b.  5  E.  3.  4.] 

[  15.  If  a  man  holds  land  in  Ireland  of  a  lord  there  hy  priority^ 
and  other  land  in  England  of  another  lord  here  hy  tojleriority^  and 
dies  in  England,  his  heir  being  here,  and  feifed  firft  "by  the  lord 
here,  yet  the  priority  fhall  hold,  and  he  fhall  be  in  ward  to  the 
lord  in  Ireland  by  the  priority.     M.  7  E.  i.  6.  Rot.  126.  ] 

16.  If  the  lord  by  priority  grants  his  feigniory  to  ajiranger^s^d 

the  tenant  attorns,  this  grantee  fhall  have  advantage  of  the  priority, 

as  well  as'  the  heir  of  *  the  grantor  fhould  have  it,  if  it  was  de- 

fcpnded  to  him  ;  for  the  grant  of  the  lord  does  not  make  alteration  of 

the  priority.     Contra  of  ih^  grant  of  the  tenant,  as  appears  fupra; 

quod  nota,  by  judgment  in  ritzh.  Gard.  2.    Br.  Garde,  pi.  116. 

cites  2  E.  2.  and  3  £.  3.*  Fitzh.  Gard.  ig.  and  there  temp.  £.  i^ 

134.  ace.  '  • 

'*a.'thc«.         17,  If  land  defcend  to  the  fen  of  the  part  ^ his  father,  which  is 

IT' 7*  Wo     hdd  in  chivalry,  and   other  land  defcend  to  him  jrom  his  mother ^ 

ri^tnt-jp'Se-  ^^^  of  another  lord  in  chivalry,  the  lord  of  the  priority  Jhall  have  the 

'ioriiy;  Ji  if  Ward  ^f  the  body,  anfi  every  lord  fhall  have  the  ward  of  the  land 

^^F'^^t^ff^  held  of  him  s  tut  if  be  holds  any  of  the  king  in  chivalry^  there  no 
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priority  fiall  hid  for  the  bedy^  *-but  the  king  fball  have  It  if  he  holds  hoth^andre^ 
of  him  in  capite,  or  otherwife.     Br.  Garde,  pi.  115.  cites  Old  'f^"'pfi* 
XNat.  isre.  ivbubmt 

ht/d  h  fKjl*rio$ityt  and  after  retakes  that  which  was  held  in'  priontjr,  diere  that  which  was 
poAei  ionty  Ihail  now  be  priority  ;  6ut  if  he  retakes  eftate  of  both  all  at  one  and  the  fume  timcf  an4 
dies,  his  heir  within  age,  there  he  who  fiift  gets  the  ward  (hall  retain  him.    Ibid* 

1 8.  And  20  E.  3.    Land  held  of  the  earl  of  Warwick  defcended  And  the 
to  an  infant  within  age,  by  which  he  fifed  the  ward  hy  chivalry,  ^f^,!Vf  'l/ 
and  after  other  land  held  of  the  king  in  capite  defcended  to  the  fame  Anther  iSd^ 
heiry  and  yet  the  carl  retained  the  ward;  becaufe  it  was  a  chattel  which  de- 
V£//^*/ in  him  before  the  title  of  the  king;  and  the  king  fhall  have  fcendsfepa- 
only  the  ward  of  the  land  held  of  him.     Ibid.     '  after  anT- 

ther  by  feveral  anceftois  ;  for  thc^; lo'  //v ami  f>o/:':i  i'>tity  dots  net  cstnt  in  debate  but  ^here  lotb  dfcrnd  by 
mtts  M*td  the  fz*M^  n/iC'ftor,  and  /U  w  ard  'U  fame  tiw  ;  contra,  where  it  dcfcends  by  feveral  anceilorSf 
knd  at  feverat  times.    Br.  Garde,  pi.  115.  cites  Old  Nat.  Bre. 

19.  If  a  man  holds  two  acres  of  the  king^  and  two  acres  of  a  com"  Br.  Tra* 
men  perfon,  and  two  defend  to  the  heir  general^  and  the  other  two  ^^'^  ^^ 
to  the  heir  male  Iry  tail^  or  to  the  youngefl  as  heir  in  borough  engliflj^  ^7.  cites  % 
which  is  found  by  office  according  to  the  truth,  the  king  ihail  £.4. 18.  but 
not  have  the  land  tailed  or  borough  englifli ;  for  the  ftatute  of  « Should  bo 
prero^ativa  regis  I.  quod  Rex  habebit  cuftodiam,  &c.  is  not  in-  **    '4- 
tended  but  where  one  is  heir  to  both  lands ;  and  there  the  other 

fhall  have  oufter  le  main  cum  exitibus.     Br.  Garde,  pL  95.  cius 
12  £.  4.  18. 

(II)  Without  Priority  to  diverfe.     Eqitality.        ^~'\~^ 

[  1.    fl/HERE  there  is  no  priority  of  tenure,  but  the  tenant    ^'^^^* 

^^  comes  to  the  land  hcJden  of  feveral  lords  bv  one  feoff- 
ment, be  who  firjlfetfes  the  ward  (hall  have  it.  44  L,  3.  15.  29 
£.  3.  46.  b.    Britton  fo.  169.  b.  ] 

[  2.  So  if  the  ward  holds  of  them  by  equality  of  feofRnent, 
though  it  was  hy  feveral  feoffments^  yet  he  who  firft  feifes  him  fhall , 
have  him.     10  H.  6.  18.  b.  18  E.  3.  29.  b.  ] 

[  3.  If  the  king  comes  to  a  feigniory^  of  which  the  tenant  holds  by 
po/ieriority  y  the  pofleriority  is  extin^^  by  this,  and  fhall  not  be  re- 
vived, though  the  king  grants  his  feigniory  oven  (It  feems  that 
then  it  fhall  be  held  by  equality.)  24  £.  3.  31*  b.  ] 

(I)  ff^bat  Per/on  fliall  be  In  Ward  in  reJ^eSl  of  his 

Ejlate. 

• 

r  I.  T^HE  heir  of  a  difjiifor  fhall  be  in  ward.    48  E.  3.  8.  b.  Co.  if  my  vkry 

1      t  ;tf    •tA    K    1  tenant  be 

Aits,  I  (hall  hflye  the  ward  of  his  heir  ;  and  if  the  difleifor  dies,  I  (hall  have  the  ward  of  fiis  J^eir 
alfo,  if  they  arc  within  sgc ;  per  Fincham,  which  vv»i  denied.  Br.  Garde,  pL  4».  ciiot 
1  j  K.  4,  I  o. 

O  4  [  2.  The 
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*Br.  Garde,  [  a.  The  heir  ef  the  diffitfte  (hall  be  in  ward.  Q  H.  4,  «.  17  K. 
tct'^'*  3-  64.    Co.  Lite.  76.  b.    Contra  »  7  H.  4.  12.  ] 

Brooke  refers  lo  Tit.  Efcheate.  Ibid,  Where  he  fayi  there  are  three  cafes,  that  the  right  may 
efcbeat;  as  if  the  dtfifeifee  dies  without  heir,  the  lord  nay  enter  for  the  efcheat,  nrhich^be  faysp 
proves  that  ihe  tenant  remains  tenant  to  the  avowry,  and  confequently  his  heir  Ihall  be  in  ward. 
See  Br.  Efcheat,  pi.  5.  S.  P.  But  if  the  difieifor  dies,  or  aliens,  the  lord  caonoc  eater 
upon  the  heir,  cites  7  H.  4.  17. 

E  ^  ^7  ]       r  3*  ^f  diffiifor  diefeifedi  bis  heir  being  within  agiy  by  which  ha 

is  in  ward,  and  afterwards  diffiifee  diesj  his  heir  being  within  age^ 

he  fhall  not  be  in  ward ;  becaufe  by  the  defcent  to  the  heir  of  die 

difleifor,  he  is  tenant  to  the  lord.] 

[  4.  If  tenant  in  tail  be  attainted  of  felony  or  treafon,  yet  his. 

iflue  ihall  be  in  ward ;  for  this  defcends  to  die  iflue  per  FormauK 

Doni.     7  H.  4.  33.  Co,  8.    Digbie  166.] 
S.  p.  Br.  [5.  If  die  tenant  makes  feoffment  on  condition)  arid  the  feoffor 

Garde,  pL  jj^g^  j^^j  afterwards  \%  is  broken,  and  the  heir  of  the  feoffor,^ 
*.*3.*37.^'  being  within  age^  enter  for  the  condition  broken^  he  (hall  be  in  ward, 

^becaufe  the  condition  reftores  him  to  the  land  in  nature  of  a  de» 

fcent.    Co.  Litt.  76.  b.  ] 
*  ^^'  Y*l'        f  ^*  ^^  ^^  ^^  ^^'^  recover  in  a  *  dum  nonfuit  covnpos  mentis^  or 
tSes's.c.   fiiyi^don  in  defcender  or  remainder,  he  (hall  be  in  ward ;  for  here 

a  right  defcended  to  him,  and  then  he  is  reftored  a](b  to  the 

E>iIenion,  and  being  widiin  age  he  (hall  be  in  ward.  Co. 
itt.  76.  b.  ] 
5o  where  a  [  7,  5tf  if  there  be  tenant  in  tail  remainder  in  fee,  and  die 
land  in  itail  ^^^^^  ^^  ^'  makes  feoffment  in  fee,  and  dies,  and  feoffee  enfeoffs^ 
[to  one]  '  ^^  i^Tue  in  tail  withm  age,  by  which  he  is  remittedy  he  (hall  be 
whodif-      in  ward.     Co.  Litt.  76.  b.  ] 

continues 

in  fee,  and  the  tenant  in  tail  dies,  bis  heir  within  age»  he  (hall  be  in  ward,  and  y^t  there  is  no. 
tenure ;  per  Filpot.  But  per  Fincharo,  thrre  is  a  tenure,  notwithftanding  the  difconiinuance. 
Br.  Garde,  pi.  4a.  cites  15  F.  4.  lo.  The  difcontinuee  is  tenant  in  poflTeliion,  .tnd  writ  of' 

ward  lies  of  his  Heir;  but  the  heir  in  tail  is  tenant  in  right.  Be  Avowry,  pU  31.  citei^ 
48  £.  3.  8. 

• 

[  8.  If  A.  gives  land  to  B,  in  taJl^  and  B.  makes  feoffment  in  fee,^ 
and  dies,  his  iffue  being  within  age,  he  (ball  be  in  ward  to  the 
donor ;  becaufe  he  is  tenant  in  right  to  him,  aod  feoffee  is  not 
tenant  in  deed  to  him,  for  «he  cannot  avow  upon  him.  Co*  Litt. 
77.  4  H.  6.  21.  quere.     21  £•  3.  58.  in  ca(e  of  die  king.  ] 

[9.  But  if  there  be  tenant  in  tail,  remainder  in  fee^  and  the 
tenant  in  tail  makes  feoffment  in  fee,  and  dies,  his  ifliie  Deing  within 
age,  he  (hall  not  be  in  ward  to  the  lord ;  becaufe  the  feo(tee  is  te- 
nant in  deed  to  him,  and  he  may  avow  upon  him,  and  there  is  na 
priority  between  the  lord  and  the  iflue,  the  gift  being  made  by 
another,  and  not  by  the  lord.    Contra  Co.  Litt.  76.  b.  ]  ^ 

[  10.-  The  heir  of  the  feoffee  of  tenant  in  tail  (hall  not  be  in 
ward  to  the  donor,  but  to  the  lord  paramount ;  becaufe  he  is  tenant 
in  deed  to  lirai.     Co.  Litt.  77.  Contra  48  E.  3;  3.  8.  b.*] 

1 1.  All  lands  in  gavelkind  are  held  in  focag^,  and  not  in  chxyalry^ 
and  therefore  the  heir  (hall  not  be  in  ward  for  thefe  lands.  Br, 
^arde,  pi.  92.  cites  9  £•  3*  &  Fitzh.  Prefcription.  63. 
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12.  E^ati  vns  made  by  fine  to  A.  B.for  term  oUtfe^  the  remain^ 
dir  to  H  and  2>.  his  feme  in  tailj  the  remainUer  to  the  right  heirs 
of  the  barniy  to  hold  of  the  chief  lord  \  the  baron  and  feme  have  ijfue 
and  die^  and  after  the  tenant  for  life  dies ;  the  lord  fhall  have  the 
ward  of  the  iillie ;  for  though  he  is  the  firft  in  whom  the  land 
vefted,  yet  it  vefted  in  him  by  defcent  of  the  remainder,  and  there- 
fore he  is  no  purchafor^  and  U>  he  (hall  be  in  ward.  Br.  Garde,  pi. 
51.  cites  24  E.  3.  33. 

13.  If  a  man  leajes  for  life^  the  remainder  over  in  fee^  and  he  in  ButXfz 
remainder  diesj  his  heir  within  age,  his  heir  ihall  not  be  in  ward ;  man  lafa 
but  contra  if  the  tenant  for  life^  who  was  tenant  to  the  lord,  dies ;  ^^,^f**  'V 
for  diere  the  heir  has  the  remainder  and  land  bv  defcent.     Quod  VrXyL, 
Yide  in  the  writ  of  ejedment  of  ward  in  Old  Nat*  Brev.    fir.  and  dies. 
Garde,  pi.  113.  ^^f^^'"^ 

'  t^         'J  within  afe» 

hejhailhtin  warJintbt  life  of  the  tenant  fir  life  j  for  hc  in  reverfot  is  immeSat'.  tenant.    Coutrm  of  him 
in  rtmoMda-  living  the  tenant  for  life.    Br.  GardCi  pi.  113.  cites  Old  Nat.  Brev. 

14.  If  the  father  had  leafed  to  his  fon  for  life  and  diedj  and  the  Br.Eftate^ 
ffe  had  defcended  to  him,  fo  that  the  franktenement  was  ejctinft,  s!'c  pw^ 

yet  he  *  mould  not  be  in  ward ;  becaufe  he  had  the  poffefpon  bj  pigot  aaA 
furchafe.     Br.  Garde,  pi.  53.  cites  9  E-.  4.  18.  Choke. 

15.  If  the  heir  within  age  recovers  by  writ  of  entry  fur  diffeifm^   -^p    ^q1 
he  ihall  be  in  ward ;  for  he  is  as  if  his  anceftor  had  died  feifed,  and      L  ^  ^^J 
be  is  in  by  defcent  \  and  the  fame  law  if  the  heir  within  age  reco- 
vers by  writ  of  cofinage.    Br.  Garde,  pi.  42.  cites  15  £.  4.  lo. 

per  Browne. 

16.  If  the  kin^s  tenant  aliens  in  fee  without  licence  and  diesy  his 
ifiii^  within  age,  yet  be  (hall  not  be  .  in  ward ;  becaufe  nothing  is 
defcended  to  him.     Br.  Garde,  pi.  85.  cites  26  H.  8, 

17.  A.  man  made  a  feoffment  before  the  flatute  ^executing  of  And  the 
vfis  to  the  ufe  of  himfelffor  lifey  the  remainder  to  fv.  in  tail^  the  f^f  '^^ 
remainder  to  the  right  hetrs  of  the  feoff  or ^  the  feoffor  died^  and  IV,  ^^l,^^ 
died  without  iffiiCy  d)e  right  heir  or  the  feoffor  within  age,  he  fhall  iT/''i7,The 
l)c  in  ward  for  the  fee  defcended  j  for  the  ufe  of  the  fee  fimple  was  rcmam:hr  f 
iievcrour  of  the  feoffor.    Br.  Garde,  pi.  93.  cites  P.  32.  H;  8.         %r!^oftu 

the  fee  is  not  out  of  hitn.    Ihid.  ^C^jntta^  M-hcre  a  maa  makes  nfinffmgnt  in  foe ^ 


mpom  cviditi^H  tn  re-tnfe«ff  him^  and  the  ft  offee  gives  to  t/^^  feoffor  for  iifi^  the  retnainder  oVcr  in  taily  the 
wpmmnder  to  the  right  heirs  'f  the  feoffor  ;  for  there  tlie  fee  and  the  ufe  of  it  was  out  of  the  feoffor^  and 
therefore  in  fuch  cafe  be  has  a  remainder  and  wa  a  reverfi^n^    Ibid. 

18.  Tenant  by  knight's  foryice  makes  a  gift  in  tail  to  hold  of 
him  by  knight's  fervice;  the  donee  dies,  his  heir  within  age;  the 
donor  dies,  and  his  reverfion  defcends  upon  thafe  heir.  The  heir,  as 
to  the  land,  (hall  not  be  in  ward  to  the  lord  by  knight's  fervice ; 
for  die  reverfion  only  was  held  of  him.     Jenk.  267.  pi.  78. 

19.  A.  feifed  of  lands  in  fee,  by  c^eed  and  fme  fettled  them  upon  it  was 
B.  bis  fon  and  M.  his  wife  for  their  livesy  remainder  to  C  the  {"^'^  ^^*^* 

jecond fon  of  B.  in  taily  with  divers  remainders. over.     A  dies,  B.  one  might 

and  M.  me,  by  which  the  lands  defcend  to  C.  an  infant.    J.  S.  he  a  w. 

indtled  himfelf  as  guardian  in  focage  both  of  the  perfon  and  lands  'V'^T''* 

ff  the  infant^  whom,  the  defendant  detained.    Defendant  demur*  be^m  by 

red, 


6' 

Vffvd 
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purcKafe;  red,  becaufe  where  there  is  no  defientj  there  can  be  no  wardfiiipi 

bccaufc  for  C.  is  in  by  purchafe  and  not  by  defcent ;  for  here  is  no  menttoix 

focage  *is  to  ^^  ^^  rcverfion  in  fee,  and  fo  may  be  intended  to  be  conveyed 

have  no  away ;  and  fhould  it  be  intended  to  continue  in  A.  after  this  fettle-* 

profit,  biic  ment,  yet  it  cannot  be  thought  to  defcend  to  the  wardy  becaufe 

©n?y^todo*^  ^^  /J  iwf y&i(^  who  wos-  heir  ^  tor  though  it  be  faid,  that  the  fadier 

all  for  the  of  the  ward  was  fon  to  A.  yet  it  is  not  faid  fon  and  heir ;  and  of 

ward's  that  opinion  was  the  whole  court  in  both  points  j  for  there  muft  be 

and  fo  there  *    defcenty  otberwi/e  there  can  he  ne  wardjhip.      And  no  defcent 

needK  no  appears  here,  it  not  being  (aid,  that  the  reverfion  did  defoend,  or 

*icfcont,3$  who  was  heir  to  A.    %  Mod,  176.  Hill.  28  &2Q  Car.  2v  C.  B. 

'V^^l  Qs^dring  V.  Downs. 

^ard  in  cbivnlty  3  for  that  being  in  refpcA  of  the  Unurt,  the  guardian  is  to  have  profit.    2  Mod. 
177.  iuS.C. 


(K)    What  Per/on  fliall  be  in  Ward. 

[  I,  T  F  A.  levy  a  fine  Executory  [2S  fur  grant  and  render)  toB. 
'*'  and  his  heirs,  and  Yi^  grants  and  renders  ^s  to  A*  in  fee, 
and  afterwards  A,  dies  before  execution^  his  heir  being  within  age,  he 
(hall  not  be  in  ward ;  becaufe  his  anceftor  was  never  tenant  to  the 
lord.    Co.  Litt.  76.  b.  ] 

[  2.  If  tenant  in  tail  difcontinue  for  life,  and  dieSy  his  heir  fliall 

Fol.  39.  be  jjj  ^^,.j  jQ  ^  donor  for  the  privity.     4H.  6.  21.  Quere. 

'^^^^-f  Contra  48  E.  3.  8.  ] 

[169]  [  3«  If  ^(/ly  f «'  «^>  before  tbejldtute  27  H.  8.  had  diedy  his  heir 
being  within  age,  his  heir  would  have  been  in  ward,  by  the  fta^ 
tute  of  4  H.  7.  and  if  the  heir  of  the  feoffee  YxaA  died,  his  heir  being 
within  age,  he  ihould  be  alfo  in  ward  by  the  common  law.  Co. 
Litt.  76  b.  ] 

See  (c)  pi.   (L)  In  wKat  Cafes   one  fhall  be  in  Ward^  for  a 


5 


Collateral  Refpcift. 

f  I.  T  F  there  be  lord  ziAfeme  tenanty  and  the  feme  makes  feoffs 
^  went  in  fee  upon  condition,  and  afterwards  takes  the  lord 
to  barony  and  they  have  iflue  a  fon,  and  the  feme  dies,  the  j//iie 
enters  for  the  condition  broken,  the  lord  enters  into  the  land  /rx 
guardian  in  chivalry,  and  makes  his  executor  and  dies:  in  this 
cafe  the  executor  (hsdl  have  the  ward  of  the  land,  but  not  of  the 
body ;  for  in  judgment  of  law,  the  lord  had  the  ward  of  the  body 
as  fatlier,  and  not  as  guardian  i  for  nature  is  ta  be  preferred.  Co. 
Litt.  84  b.] 

[  2.  Kfeme  tenant  takes  an  alien  to  barony  and  hatK  ifitie,  and 
the  feme  dies ;  the  ifliie  fhall  be  in  ward,  and  the  father  fhall  not 
have  the  cuftody  of  him,  becaufe  in  law>  he  is  not  his  heir  apparent* 
Co.  Litt.  84  b.  J 

(M)  What 
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(M)     What  Aft  or  Thing  will  bar  a  Man  of  the 

Ward. 

[  I.  T  F  my  tenant  by  knight's  fervice  die,  his  heir  being  within  Br.  Garde^ 

*  age,  and  1  accept  the  fervkes  ofhim^  (which  are  afterwards  P.*'  '"• 
due)  as  of  my  tenant  of  full  age^  I  cannot  afterwards  take  him  for  ^'^       ' 
my  ward ;  inafmuch  as  I  have  accepted  him  for  niy  tenant.  Temp* 
2  £•  I.  Age  119.  adjudged.  ] 

[  a.  If  the  lord  render  the  land  to  bis  ward^  as  of  full  age,  he 
cannot  take  him  for  his  ward  afterwards*  Temps*  £•  i.  Age  119* 
per  Berr.  ] 

3.  The  fon,  who  was  in  ward^  was  a  knight  In  the  life  of  bis  Br.  Gardci 
father.^  and  yet  was  in  ward  ty  the  death  of  his  father  \  for  it  /eems  P^*  72«  cic«( 
that  the  ftatute  of  magna  charta,  cap.  3,   So  neverthelefs^  if  tht  ^*  ^* 
belr  within  age  be  made  a  knlghty  yet  the  land  Jhall  remain  m  thi 
hand  of  the  lord  ^iill  he  Jhall  come  to  his  full  agCy  is  intended  where 
he  is  made  a  knight  within  age,  and  in  ward  after  the  death  of  the 
anceftor,  *and  not  where  he  is  made  knight  in  the  life  of  the  ancef- 
tor ;  for  then,  by  covin  of  the  anceftor,  he  may  be  made  kingbt  in 
the  life  of  the  anceftor  to  defraud  the  lord  of  his  ward,  which  fhall 
not  be  fuffered.     And  fo  it  happened  in  the  cafe  of  Sir  Anthony 
Brown.  2  £.  6.  and  fo  fee  a  dlverfity^  where  he  is  made  knight 
within  age  in  the  life  of  the  anceflor^  and  where  he  is  made  knight 
within  age  afier  the  death  of  the  ancejhr^     Br.  Garde,  pi.  42.  cites 
25  £.  4.  10. 


(N)  How  long  a^Man   fhall  be  in  Ward.  \for  a  [1701 

Collateral  RefpeSL]  ^    ' 

£  I.  T  F  A.  the  tenant  make  feoffment  in  fee  to  the  ufe  of  B^  and 
•*•  his  heirs,  *  till  A.  pays  100  L  at  fuchadayand  place,  and 
afterwards  B.  dies,  his  heir  within  age,  by  which  he  is  in  ward; 
if  jf.  pays  the  iQoL  at  the  day  and  place,  the  lord  fliaU  lofe  the 
ward  of  the  body  and  land,  and  (hall  be  dcvcftcd  of  it ;  for  he  can- 
not have  a  more  abfolute  eftate  in  the  ward,  than  the  ward  hath 
in  the  land*     Co*  Litt.  76.  b*  ] 

[  2.  If  the  conufor  of  a  fine  executory  die  his  heir  being  within 
age ;  the  lord  (hall  have  the  ward  of  the  body  and  land :  but  if 
die  conufee  enter,  this  (hall  be  devefted :  for  the  heir  of  the  conufor 
by  this  (hall  lofe  the  land,    Co.  Litt.  76.  b.  J   . 

[  3.  If  the  heir  of  the  dljfeifee  be  in  ward^  and  afterwards  the 
dwetfor  dlesfeifed^  his  heir  being  within  age,  by  which  he  is  in  ward 
alio,  yet  it  leems  that  this  (hau  not  deveft  the  wardftiip  of  the  heir 
of  the  difTeifee,  though,  by  the  defcent  to  the  heir  of  the  diiTeifor,  he 
become  tenant  to  the  lord«    Dubitatun    Co.  Litt.  76  b.  1 ' 

[4.  If 
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S.  p.  But         [  4«  If  the  king  make  bis  ward  within  age  (after  the  deaA  of  hn 

iffttchheir  father)  a  knight j  this  puts  him  out  of  ward  for  his  land  and 

^kTlLr.  ^^Y  f^"^  ^^  ^™^  afterwards  j  for  by  making  him  a  kntght>  the 

fitf//,  &f.  king  allowed  him  to  be  of  full  age,  (b  that  for  the  time  to  come, 

this  will  the  wardfhip  is  to  ceafe,  and  confequendy  the  profits,  and  he  is  to 

ch*  **c'his  ^^^^  ^^  livery  immediately ;  but  the  kine  is  to  have  the  value  of 

•vrardQi^p.  the  marriage,  and  die  profits  before  well  received,  becaufe  they 

PaCch,  5  were  vefted  in  the  king  before.      Hobait's  Reports,  64.   125. 

jaci^Rcp.  Puckering*s  cafe.  1 

73.6.74.  o  J 

m  &ir  Drue  Dniry's  cafe.— — Vid<  more  of  Cbis,  2  Inft.  ii,  it* 

5.  J.  M.  committee  of  the  mayor  snd  aldermen  of  London* 
brought  raviibment  of  ward  of  one  W.  N.  orphan  of  London^  and 
counted  upon  the  cujiomj  and  that  the  mayor,  aldermen  and  chamber-* 
lain,  ought  to  make  difpoiidon  of  orphans  and  of  their  goods  and  te- 
nements, *dll  their  age,  &c.  and  there  it  is  agreed,  that  they  (hould 
have  the  infant  and  his  land  'dll  his  age,  ana  that  then  they  fhould 
render  an  account  thereof,  and  that  the  major  and  the  aldermen 
Jbould  adjudge  his  agej  and  that  hfjhall  be  in  their  ward  *till  his  age 
ke  adjudged^  though  he  be  of  the  age  of  30  years  j  and  if  the  mayor 
and  aldermen  delay  to  adjudge  his  age,  a  writ  Jhall  come  to  them  out 
efthe  Chancery  y  commanding  them  to  adjudge.   Br.  R;iviihment  de 

Garde,  pU  32*  cites  32  £.  3.  and  Fitzh.  Garde,  31^ 

< 

(N.  2)  Guardian.     The  feveral  Sorts^ 

•  3  Rep.      I.  T  N  the  law  of  England  there  are  three  forts  of  guardian Aip^ 

dlif'*  ca/^"  ^**"  ^Y  ^•'w^''  ^"'j  hyJlatutC'^  and  by  cuflom.  fiy  the  com- 

mon law  there  are  *  four  forts  of  guardians,  viz. 

•But by         ift.  Guardian  in  ^chivalry.  Co.  Litt.  88.  b. At  common 

Jal**/^*  ^*^>  if  tenant  by  knight  fervice  died,  his  heir  male  being  under  iz 
umrls  by  years  of  age,  the  lord  (hould  have  the  land. held  of  him  *till  twenty^ 
knight  fer^  one^  and  likewife  the  marriage  of  him^  if  unmarried  at  the  death  of 
^apie"cmH  ^^^  anccflor ;  if  an  heir  female  and  under  fourteen  and  unmarriedj- 
Ja:age  in  then  he  had  the  *  wardfliip  of  the  land  Uilljixteen^  to  tender  conve- 
leafnttj  (toge^  nablc  marriage  to  her  without  difp^ragement.     Co.  Litt.  74.  b* 

tharg^ii^'u  75- a- S.  X03. 

dtnt  tbereto^  at  bomafre^  I'lViry,  pntMrftifittf  watA/hipf  ^c.J  are  taken  away  nndart  turned  into  fret  and 
tommm  focuge.  This  fort  of  guardianlhip  was  a  fort  of  dominion  of  maftei^  over  lervams  and 
▼affah,  and  was  introduced  among  the  gotbick  nations  to  breed  them  to  arms;  but,  being  a  great 
burthen  upon  the  people,  is  fallen  now  with  the  tenures.  Pakh  8  Geo.  i.  G.  £qu.  R.  172.  E. 
of  Shaftfbury  v.  Shaftfbury. — ^The  taking  away  the  tenures  and  diffolution  of  the  court  of  wards^ 
was  attempted  in  parliament|  18  Jac.  but  without  effect.  4  Inft.  aoa. 

♦[171] 

•  The  fa.         2dly.  Guardian  by  •  nature^  as  the  hihtr  is  of  bis  eldeft  ibn^ 

rher  lias  the  Co.  Litt.  88.  b. *7i7/ he  comes  to  the  age  of  twenty-one  years, 

hh  el^ft      But  that  is  with  refpeft  to  die  cuftody  of  die  body  only.    Per  Holt 

ioajurt       Ch.  J.  Trin.  8  Will,  3.  Carth.  386.    The  King  v.  Thorpe. 

nantnr.        But  not  of  his^'ww^^r  children.    The  true  reafon  of  which  is,  tha^ 

Hill.  34  J^y 


by  our  law  they  cannot  inherit  any  thing  from  him.   Ibid.    ■■*  BUz.j 

5  MOCL  224.   O.  U.  Ralcliff's 

cafe.'^— Of  his  hdr  af^ama*  Litt.  S.  1 14.— •Which  wonls  include  the  dau^ker  fo  long  as  (h« 
continues  heir  apparent*  Co.  Litt.  84.  a.— Br.  Gard.  pL  6.— — Refolved  2  And.  207.  Gorge's 
cafe.— *But  hoc  afur  tbt  birib  9/  a  ftmi   for  then  he  is  heir  apparent  and  not  the  daughter. 

Parch.40  4c  41  Eliz.  in  the  court  of  wards.  6  Rep.  20.  S.C. Nor  does  it  extend  to  any 

€oUaUr.il  bar ;  for  though  trefpafs  or  ravifhmenC  of  ward  lay  for  any  anceftor,  male  or  female, 
againft  a  ftranger  who  tortioully  takes  away  an  heir  apparent,  ^whether  male  or  female,  and 
«f  what  ase  foever  the  heir  be)  yet  none  but  the  father  could  maintain  it  againit  the  guardian  ki 
chivalry,  viz.  the  lord  of  whom  the  land  is  held  in  chivalry.  Co.  Litt.  84.  a.— 3  Rep.  38.  b. 
RatclifPs  cafe.— 5d  if  the  father  was  tenant  by  knight  fervice  of  lands  in  -bortntgb  englj>^  he 
Should  not  have  the  c«ftody  of  his  youngeft  fon,  becaufe  it  was  pofllble  he  laightliave  a  younger. 
Arg.  3  Rep,  38.  Ratcliffs  cafe— Per  Coke.  Arg.  Mo.  739.  Gorge's  cafe.'  6  Rep.  22.  a. 
S.  C.  And  none  can  be  faid  to  be  heir  in  borough  engli(h  to  his  father  fn  long  as  his  father 
lives ;  per  Jones  and  Croke,  J.  Hill.  9  Car.  Cro.  C.  412.  Reve  v.  Maiiler.— 5o  if  the  father  be  ao 
tf /itf4,  or  atiatmitd^  he  fliall  not  have  the  cullody  of  his  fon,  becaufe  in  the  eye  of  the  law,  Xv^ 
is  not  his  heir  apparent.  Co.  Litt.  84.  h^-^Etit  cufioi  f>ropinquui^  vi»»  parens  legititma  veJ  bafiarduu 
Fleta.  lib.  X.  cap.  9  S.  6.— The  father  of  a  ^o^zr/ child,  to  whom  the  mother  left  a  good  eftate, 
was  on  application  to  the  court,  appointed  guardian,  preferable  to  others  of  the  mother's  rela- 
tions. Mich.  II  Geo.  9  Mod.  1x6.  Ord  v.  Blacket.— The  motbtr  might  have  the  cuftody  of  her 
fon  or  daughter  heir  Vi^^Mtni mtnfi  a defoictvr^  but  not  againft  a  guardian  in  chivaUy,  as  the 
lather  (hoold.  F.N.  B.  143.  (GJ  in  Notis.  at  (c)  cites 9  £.4.  53.  and  3  Rep.  38.  b.  Ratcliifi 
cafe.-«-<^  Litt.  84.  b. 

If  a  perfon  had  a  double  title  tothe  cuilody  of  his  fon,  the  one  as  lord  the  o«her  as  father ; 
yet  in  judgment  of  taw,  he  lliould  have  it  at  father ;  for  that  title  was  immediately  veiled  in  him 
by  the  lurth  of  a  fon,  and,  being  in  refpedt  of  nature,  was  prior  to  any  wardjhlp  tn  rejpui  ffjigniory^ 
and  is  infeparahle  from  his  perfon,  and  therefore  canmt  be  waive  J  m  order  to  daim  the  cuftody 
by  Che  other  title  of  lord.   Co.  Litt.  84*  b.  3  Rep.  39. 

3dly,  GMzrdhn  in*  focage  is  where  tenant  in  focage  dies,  his  *Vid.(0) 
tlTue,  whether  male  or  female,  (or  if  no  ifliie,  his  brother  or  coufm) 
being  under  the  age  of  fourteen ;  the  next  of  the  bloody  to  whom  the 
inheritance  cannot  defcendj  ihall  have  the  wardihip  of  the  land  and 
body,  *tiU  the  age  ff  fourteen  years.     Co.  Litt.  87.  b.  S.  1^3. 

4thlyf  Guardian  oy  *  nurture.   Co.  Litt.  88.  b. — —Such  guar-  Br.  Gar- 

dian  may  be,  though  no  land  deicends,  whereas  guardian,  in  focage  ^u"^  8**^'' 

muft  be  where  land  in  focage  defcends.     And  fuch  guardian  hath  .*None 

nothing  but  the  governance  of  the   child.     Br.  Gard.  pi.  70.  cites  can  be 

«  E.  4-  7-  5"*'*^!!" 

^^  •  by  nurture 

but  \hcfsiier  or  ma:bir.  But  fuch  cruardian  may  deliver  the  infant  to  another  for  education,  and 
take  htm  back  when  he  pleafes.  And  though  he  grants  over  Che  ward,  yet  he  may  retake  him  $ 
per  4  T.  But  per  1  J.  the  grant  is  good  againft  the  guardian  ;  yet  the  infant  may  choofc  whether 
he  wiU  ftay  with  the  grantee.    Br.  Gard.  pi.  70.  cites  8  ^.  4.  7.  .This  guardianfhip  con. 

tiaoes  *ii/Itbe  age  of  difcretion,  viz.  i^yearsj  whether  the  infant  he  male  or  female.  Ibid. 

2.  By  the  ftatute  ♦  4  {^  5  Ph.  M.  a  guardianfliip  is  appointed  of  I  it  was 
ftmali  children^  in  two  fnanners ;  either  of  the  %  father  or  mother  ti^^t^cfe 
without  affignation,  or  of  any  other  to  whom  the  father  fhall  appoint  words  /:>- 
the  cuftody,  either  by  laft  will,  or  by  any  zSi  in  his  life  time.     Co,  ^^^  «^  >»- 
Litt.  88.  J  '  t\^^ 

father  or  mother  after  thodeath  of  the  father,  which  is  well  expounded  by  the  claufe  fubfequent. 
3  Rep.  59«  a.  Hill*  34  Eliz.  B.  R.  in  Ratcltflfs  cafe. 


3.  By  the  cuftom  of  the  city  of  London^  the  mavor  and  alder-  f  172  ] 
-.-^•n  of  the  city  have  the  cuftody  of  orphans,  and  their  committee  \^  in  other 
ihall  baye  raviument  of  ward.    4  Inft.  248.  cities  and 

boroughs.    Co.  Litt.  %%,  b. 


men 
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(N.  3)  Who  may  be  appointed  Guardian,  and  hy 
whom,  and  wbat  fhall  be  an  Appointment  within 
12  Car.  2,  cap.  24. 

Te^oAws       '•  . "  ^'*-  ^-  F  N  A  C  T  S  that  when  any  perfin  hath,  9r 
ilatuti  II  to   ^^P'  3^4-  S.  i^     *^  Jhall  have  any  child  or  chiUren  under  the  age 
frivUi^iib*  oftwenty^oneyears  and  not  married  at  the  time  of  his  death,  it  JbaU 
nft  lawful  for  the  *  father  of fuch  child  or  children,  whether  horn  at 

^moa  '*'  ^^^^  y '^'  ^^^*  of  the  father,  or  at  any  time  in  ventre  fa  nure,  or 
right  10  whether  the  father  be  f  within  the  age  of  twenty-one  or  iffuU  age^ 
appoint  the  by  deed  executed  in  his  life  time,  or  by  wQl  in  writing  tn  the  pre^ 
SThclr""  ^"^^  ^f^^  ^'^  ^»wr^  witneffes,  in  fuch  manner,  and  from  time  to  time 
hutkavls.  as  heJhaU  think  fit,  to  \  difpofe  of  the  cuftody  and  tuition  of  fuch  chili 
'^^ef    or  children,  'till  the  age  of»»  twenty-one  y^/zrj,  or.  ft  any  Jcffcr 

ttjl^syt^^  ^*'"^>  '^  ^^y  P^^fi^  '»  pojfejjion  or  remainder,  other  than  XXP^^fi 
in  focage  5    recufhnts. 

Ptt"  Vaug.  S.  10.  Provided  that  this  a£f  Jhall  not  extend  to  alter  or  prejudice 
1^X1111.  '^'  cujlom  of  the  city  of  London,  or  of  any  other  city  or  town  cor^ 
x6Car.  a.    porate,  or  tf  the  town  of  Berwick  upon  Tweed,  concerning  orphzas, 

C.  B«  gr  to  difcharge  any  apprentice  from  his  apprenticejhip. 

V augh*  1 79* 

in  cafe  of  Bedel  v.  Confbble.^-The  words  of  the  a6t  authorize  only  the  father  to  appoint  a  guar* 
«iiany  and  therefore  t^iough  the  nr.!h:r  has  the  fame  concern  for  her  heir  as  the  father,  yet  (ho 
cannot  by  the  a6t  name  a  guardian.  Ibid.— And  as  by  the  words  of  the  ftatute,  the  father  only 
can  appoint  a  guardiany  fo  the  mtardian  appointed  by  hitu  cannot  appowt  another  gttanHaH  ;  for  it  is 
a  perfoqal  truft  and  not  aflignable,  any  more  than  m  guardianfhip  in  focage.  fiefides  the  father 
is  rellrained  from  giving  it  to  a  pajMlt,  but  if  transfer!  able  by  him  whom  the  father  appoints, 
it  may  come  to  a  papift,  againfl  t!ie  meaning  of  the  adl.  Vaugh.  179,  180.— Trin.  9  Geo.  ia 
Cane.  9  Mod.  42.  Reynolds  v.  Lady  Tenham.--cites  Duke  of  Reauford's  cafe.— Mich.  29  Car.  s« 
2  Ch.  cafes  237.  Fofter  v.  Denifon.— fy  Guardian  in  focage  granted  tiie  wardihip  to  a  flranger, 
and  that  grant  awarded  good*  F.  K.  B.  143.  (P.) 

At  common  law  hffore  the  «!?,  the/;/^-,  tenant  in  focage,  eouU  not  difpofe  of  the  cuftody  of 
his  heir ;  for  the  law  gave  it  to  the  next  of  kin,  to  whom  the  land  could  not  defcend,  and  the  £tther 
had  not  fuch  an  intereft  in  it  as  to  grant  it  over,  but  it  was  infeparably  annexed  to  his  perfon. 
Per  Vaughan  Ch.  J,  Vaugh..  178,  x8o.— cites  Ld.  Bray's  cafe.— At  common  law  the  father 
coold  not  appoint  a  guardian,  whether  tenant  in  chivalry  or  in  focage.  Pafcb.  8  Geo.  i.  G.  £qu« 
R.  176.  E.  of  ShaftsA>ury  v.  Shaftfbury. 

"I*  By  this  ftatute,  tttuua  in  focage^  under  agc^  may  grant  the  cuftody  of  his  heiribut^ie  c/autei 
JUmJe  or  devife  his  land  in  trujlfor  him  dire<£lly  ;  for  then  the  land  would  (as  in  other  cafes  of  leafes 
for  years)  go  to  the  reprefentative  of  the  father's  nominee,  and  confequently  the  truft  follow 
tlie  land.  But  yet  he  may  do  it  obliquely ;  for  hy  appointing  the  cujiody^  the  landfoUaws  as  an 
incteUnt  given  by  the  law  to  attend  it,  not  as  ai\  intereft  devifed  or  demifed  by  the  party.  Jti  where 
there  is  land  belonging  to  am  office,  it  fliall  pafs  as  incident  by  grant  of  the  office  without  iiveryy 
becaufe  the  office  is  the  principal,  and  the  land  but  pertaining  to  it ;  per  Vaughan  Ch.  J.  Vaugh. 
178.  in  cafe  of  Bedel  v.  Conftable. 

X  A  guardianlhip  was  given  by  the  infant's  father  to  y,  S,  hy  deed  and  to  the  mother  hy  mill. 
The  Willis  a  revocation  of  the  deed.  Mich.  39  Car.  a.  Fia.  Rep.  323.  £.  of  Shaftfbury  &aU 
V.  Lady  Hannam.  The  fpiritual  court  cannot  prove  a  will  concerning  tt^e  guardianlhip  of  a 'child, 
being' a  thing  conufable  here,  and  to  be  judged  whether  it  be  devifed  purfuant  to  the  ftaLute^ 
and  a  prohibition  was  granted.    Pafcb.  24  Car.  2.  B.  R.  Vent.  207.  Lady  Chefter*s  cafe. 

II  A  man  faid  on  his  death  bed  that  he  exp-^td  hU  father  would  take  care  to  fee  his,  froeaning 
the  dying  man's)  child  edncated  a  prateflant.  This  was  held  a  good  appointment  to  make  the  grand* 
father  guardian.  In  Dom'  Pro.  i.  Trin.  9  Geo.  9  Mod.  42..  Lady  Tenham's  cafe.^— If  the  father 
devifes  his  land  to  J.  S,  dnring  the  minority  of  his  fan  and  heir,  in  trufi  for  him,  and  for  hit  maintemanct 
and  education,  '////he  be  of  age,  this  is  no  devife  of  the  cuftody  within  this  ftatute;  per  Vaughan 
Ch.  J.  Vaugh.  184.  in  cafe  of  Bedel  v.  Conftable.— —And  as  a  leafe  devifed  fliaU  not  operato 
into  a  cuftody,  /o  the  cufiody  devifed  Ihall  not  opcraie  into  a  leafe*    Ibid. 

••The 
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*  ^  The  s^iardianlhip  «f  fomrmi  lati'y  before  the  flatntey  was  only  to  the  ajte  xif  14.  Vaugih. 
179««— Co.  Lict.  89.  a.— —By  cuftom  of  Kent  now^  and  by  the  old  common  Jaw^  ic  was  'till 
15.    Rubinfon  of  Gav.  iS5* 

*)-  f  If  oae  devifes  the  cuitody  of  his  heir  apparent  to  J.  S.  and  no  i\rm  is  mentioned  yet  it  / /  m 
r^  titvif*  of  the  cuftody  within  the  sn^y  if  the  heir  be  under  frAtrtten  at  Che  dearh  of  the  father. 
Becaiife  by  the  devife,  the  modus  habendi  cuftodiam  is  changed  only  as  to  the  perfon,  and  left 
•  the  fame  as  to  the  time.  But  if  the  heir  be  ab(?oe  fourtutif  tlien  the  devife  is  void  for  the  ttnctr" 
nrny.  For  the  adl  did  not  intend  every  heir  ihould  be  in  cudody  'till  twenty-one,  but  fo  lone 
a<:  the  fdther  appoints  not  exceeding  that  time,  and  if  he  appoints  no  (ime,  there  is  no  cullody 
*lcvit>d  ;  for  if  the  father  mi^ht  intend  as  well  any  time  under  that,  there  is  no  reafon  to  fay,  ho 
only  intended  that ;  perVaugh.  Ch.  |.   Vaugh.  184,  18  c.  in  cafe  of  Bcdcl  v.  Condable. 

Jl  The  guardian  appoin'.ed  was  A^/'/'^  *°^^  **  P^P'fi*  *"^  ^o  intend  the  removing  the  infant 
out  of  the  kingdom.  It  was  therefore  decreed,  that  the  inf.int  (hould  continue  with  her  'till 
fuchatime;  by  which  time  (he  was  to  produce  a  certificntc  of  her  having  received  the  facra- 
ment,  and  to  enter  into  a  rtc^.^i-sianct  of  1000 1.  not  willin<:l>'  to  permit  the  infant  to  bc^fft 
t'.s^dfta^  nor  to  be  mMncd  without  leave  of  the  court,  and  then  to  he  prote(5led.  Mich,  29 
Car.  2.  Fin.  R.  3^3.  £•  of  Shaftibury  U  al.  v.  Hannam. 

Where  the  law  appoints  who  (hall  be  tcufted,  as  in  thefcvfral;f.vtfr<//.7#j/77^j  at  common  taw,  the 
truft  eanro:  he  nfufedi  hut  where  the  party  names  the  truftcc,  as  undjr  thejiatute,  it  may  be  re- 
f  ufed  5  per  Vaugban  Ch.  J.    Vaugh.  xSz,  Bedel  v.  Conllable.  i-*!"  1  *t  ^  1 

(N.  4.)    Guardian.     Who  fliall  be  upon  the  Deaths 

&c.  of  iht former. 

X.   J  F  tenant .  of  a  bijhop  diesj  bts  heir  within  age^  and  the  hijhop 

-*  dies  before  feifurey  Xhz  fuccejfor  may  feife  him^  and  after  have 

v/t\t  of  ravimment  of  ward  of  him,  if  any  takes  him.     And  it  was 

£ud  by  fome,  that  the  fucceflbr  may  have  writ  of  wnrd  of  him  j 

quod  quxre.   Br.  Ravifhment  de  Gard.  pi.  7.  cites  2  H.  4.  19. 

2.  Where  the  king  is  pojjejfed  of  land  in  ward,  and  difs^  it  Jhall 
iefcend  to  the  new  klng^  ana  not  to  the  executor •  Br.  Livery,  pi, 
ID.  cites  7  H.  4*  41. 

3.  Ravifhment  of  ward  was  brought  by  executors,  where  the 
tefiator  was  pojpjfedy  and  the  defendant  raviflied  him.  The  defen- 
dant  faidy  that  he  held  in  focage^  and  not  in  chivalry,  and  he 
took  him  for  caufe  of  nurture^  and  it  was  found  for  the  plaintiff,  to 
the  damage  of  200/.  //  xvas  debated  whether  the  heir  fhall  have 
the  ward  9r  the  executors ;  for  the  ftatute  of  Wejlminjler  2.  35. 
which  gives  the  writ  of  ravijhment  of  ward^  enacts  that  if  the 
plaintiff  die  before  the  plea  determined^  if  the  right  belong  to  him  by 
reafon  of  his  proper  fee^  the  plea  jhall  he  refummoned  at  the  fuit  of  the 
hetr  pj  the  plaintiffs  and  the  pUa  Jhall  pafs  in  due  order.  But  the 
teflator  took  a£lion,  therefore  nOirefummons  can  be  fued,  where- 
fore it  was  awarded  that  the  parties  (hould  recover  their  damages,  &c. 
and  Hill  (aid,  that  the  makers  of  the  ftatute  were  not  apprized 
in  the  law.  The  reafon  feems  to  be,  becaufe  a  ward  is  a  chattel^ 
dnd  appertains  to  the  executors.  And  ravifhment  of  ward  lies 
without  a£lual  feifin  of  the  heir;  for  it  is  tranfitory,  &c.  Br. 
Raviibment  de  Garde,  pi.  12.  cites  11  H.  4.  54. 

4.  But  it  is  faid  eifewhere,  that  the  heir  never  Jhall  have  the 
iSoard  fallen  in  the  time  of  the  ancejlor^  unlefs  the  ancejlor  took  a  writ 
of  right  of  ward  in  his  life;  for  this  is  a  real  adli  on,  which  may 
deiccnd;  and  the  anceftor  was  out  of  poHlilion.  Br.  RaviOiment 
ic  Card,  pi.  12»  cites  1 1  H.  4^  541 

3  5'  On 


173  [<IE)iuatt)ian  attd]  dHata, 

*  Wm/t  5>  On  the  death  of  guardian  in  *  focaee^  his  txtevttrs  fhaU  not 
Rep.  III.  have  the  ^adianfliip.  Mich.  7  &  8  £uz.  B.  R.  PL  C.  293.  b. 
cZ^^    Oftorav.  Garden  and  Joye. 

fioners.  Hill  1^22.  in  cafe  of  Eyre  v.  Lady  Shaf((bury.'— — *  ^0  of  guardianfliip  iy  nature^  it 
being  infeparable  from  the  perfon.  Hill.  34  Eltz*  3  Rep.  39.  a.  RatdilTs  cafe«—^Mich.  7  Jac« 
B>  R«   Cro.  J.  99.  Shoplane  v.  RoyJler*'         ■  %  luft.  a6o.  Co.  Litt.  90.  a.— It  deter- 

mines  with  the  death  of  the  guardian,  there  being  an  impiitd  condaioKf  viz.  if  be  livtfo  bug.  It  is 
not  in  it's  nature  teftamentary,  as  it  cannot  pay  debts  or  legacies  nor  is  accountable  for  to  the 
ordinaryi  as  inteftates  ^oods  are.  And  though  it  is  an  inurtfi^  it  isjotned  with  bis  tntfifa-  bit  warJ^ 
and  not  for  bimfe/ft  which  it  mud  be  in  order  to  be  transferrable,  or  go  to  executors.  And  if  tranf- 
miifible  to  execqtors  or  adminidratorst  it  may  by  thu  means  ewue  to  a  papift,  againil  the  meaning  of 
the  ftatute  xa  Car.  a.  24.  which  prohibits  the  father  from  giving  it  to  luch  a  one ;  per  Vaughan 
Ch.  J.  Trin.  16  Car.  2.  C.  B.  Vaugh.  180,  &c.  Bedel  v.  Conitable.*— —  A^ar  can  it  he  forftiied 
by  outlawry  or  attainder.  Co.  Litt.  84.  b.  Br.  Gard.  *  f.l.  6.  ■  For  it  is  annexed  to  the 
perfon*    Trin.  i  Jac.  C.  B.  Ow.  1x5.  Shopland  v.  Radlen.  3  Rep.  39.— -^And  the  guar- 

dian hat  it  not  to  his  own  ufe,  but  to  the  ufe  of  the  heir.    Co.  Litt.  88.  b.        Who  .by 
this  means  ihould  lofe  the  account.    Cro.  J*  99.*— And  the  ward(hip  is  in  refpeft  of  the 
prefumed  natural  affeSion^  which  will  not  bold  in  the  cafe  of  the  king  or  an  executor.  PI.  C 
ao3*  b.  294.        ■  Yet  if  the  fatbir  be  attainted,  he  (hall  not  have  the  cuftody  of  bis  foo.   Co* 
Litt.  84.  b* 

♦[174] 

S.P.  Trio.        6.  A.  furrendered  to  the  lord,  to  the  intent  that  the  lord  fhould 

H  h^^'g  P^^^  hsLck  again  to  him  for  life,  remainder  ta  his  wife  *till  his  fan 

'Where  the  ^^"^  ^^  twenty-one^  remainder  to  the  fon  in  tail,  the  remainder  to 

keeping  wife  for  life,  remainder  over.  Before  the  grant  was  made  A.  died; 

"** *f^  *^"  ^^  ^^^^  granted  as  above.     Afterwards  thc/i/«#  took  baron 

InSm  was  ^^  ^^^  intejiate.  The  baron  kept  pofieffion.    Tne  lord  granted 

likewife  the  lands  during  the  nonage  to  the  adminiftrator  of  the  wife,  who 

given  to  the  entered  upon  the  baron;  but  his  entry  was  adjudged  unlawfiil ; 

the  coiJrt  ^^^  ^^  wife's  intereft,  being  a  term^  by  the  death  of  the  wife  vejfed 

held  in  the  baron  by  the  law  of  the  land,  unlefs  a  particular  cuftom  be 

clearly,  that  pleaded  to  the  contrary.     But  otherwife  it  would  have  been,  if  the 

tcm'nven  ^ifi^  had  been  on]y  ^  guardian  OT  prochcin  amy  of  the  land.    Hill, 

to  her  own  8  Eliz.  Dy.  251.  a.  pi.  QO.  Anon. 

ttfe»  it  ac- 
crues to  the  hulband.  And  the  keeping  and  education  of  the  infant  is  not  ofjucb  particular  ^rrvtry, 
but  it  may  bt  ptrformcd  effe£taily  by  another^  Balder  v.  Blackbome.—— Hutt*  36.  S.  C— — 
Brownl.  79.  S.  C.— If  a  woman  guardian  in  ,focage  takes  hulband,  the  bu/band  Ihall  not  be 
guardianin  focage  afttr  tbe  deatb  of  the  wift.  Mich.  30  &  31  Eliz.  Ow.  45.  Willis  v.  Whitewood. 
—PI.  C.  294  a.  Becaufe  the  wife  had  the  guardianfliip  en  outer  droit,  in  right  of  the  heir. 

Co.  Litt.  89.  a.  mF,  N.  B.  142.  (I)  Contra:  for  it  is  a  chattel  vtficd  in  bim. 

Benl.  8».         ^.  The  lord  Bray  granted  the  cujtody^  rule,  order,  government 

c.  S.c  — *  ^  marriage  of  his  fon  and  heir  apparent  to  A.  B,  C  and  D.  and 

•S.C.  alio  levied  a  fine  of  certain  lands,  to  hold  to  them,  and  the  furvi^ 

cited  Poph.  yor  of  them  and  their  affigns,  \iU  his  age  of  twenty-oney  for  tbi 

ao4.  Lat.^^  maintenance  of  him,  and  Uich  wife  as   he  mould  marry  bv  their 

two  per-  appointment,  remainder  to  his  (aid  fon,  &c.  A,  died  before  tne  ap« 

fons  are  pointment  of  any  marriage,  and  it  was  held  by  three  judges,  that 

*u^dians  ^^^^  ^^^^  ^^  *  no  furvivorjhip  \  and  that.J  by  the  deaSi  of  A. 

by  virtue  the  authority  of  the  reft  was  determined.    But  two  judges  contra, 

of  the  held  that  an  intereft  pafled  to  them,  which  therefore  furvived. 

ft^ute  of  ^i^ij^  2t  &  3  Eliz.  Dy.  189.  Lord  Bray's  cafe. 

^  a/,  and  one  of  them  dies,  it  will  not  furvive,  it  beiiig  a  naked  autbority,  to  a  fpecial  purpofet 
viz.  to  make  the  raviOier  criminal.  But  a  teftamentary  guardian <under  12  Car.  2.  24.  has  not 
•  naked  authority^  but,  being  made  ^ter  the  manna*  of  a  guardian  in  focage,  has  au  intereft^ 

wluch# 
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whichf  though  it  he  neither  aflignahle  nor  ciansferrahle,  is  yet  fuch  an  intervft  as  (hall  f  furvive. 
G.  £qu.  R.  i?6»  177.  Pafch.  8  Geo.  E.  of  Shaftftury  v  Shjfcfbury.<— ^*And,  were  it  an  autho- 
rity onty,  it  mail  be  conflnied  jftint  and  ftverni,  elfe  the  more  guardians  are  appointed  for 
the  fecurity  of  an  infant,  thn  lefs  fecure  be  would  be;  becaufe  upon  the  death  of  any  one  of 
them  the  guardianihip  would  be  at  an  end.  Ibid.  175.  The  cafe  of  a  guardian  is  compared 
to  tliat  of  an  executofi  which  is  not  aflignable,  but  yet  furvives ;  per  Lords  Commiilioners. 
».W«rt*s  Rep,  1  ax.  cites  Vaugh.  128.  Gardiner  v.  Sheldon.— And  thi  u-^h  a  guardian  he  not 
n  all  refpcdts  to  be  companHtit  tut  extcutotf  in  regard  the  latter  may  contin\ie  his  executorfhip  bj 
appointing  an  executor  by  his  will,  yet  the  cafe  of  a  guatdionjhip  dcviftd  to  two  isjttii^tiy  like  the 
*aj€  of  am  admnjfiraSlon  gr.^nt.d  to  /wo,  (cfpetially  wheie  the  debti  um^'unt  to  as  much  us  the  ajftts  \) 
for  in  that  cale,  as  well  as  in  the  cafe  of  two  gmrdinns,  an  adminiftrator  cannot  afllign  his  admi* 
nilli  atoHhip.  It  will  not  go  to  his  executors  or  adminiftrators,  but  to  the  furviving  adroiniftrator. 
Such  adminiflrator  is  accountable  to  ihe  creditor  for  every  thing  as  much  as  the  guardian  is 
to  the  infant,  and  he  cm  make  no  profit.     Ibid,  izr,  izi« 

X  This  cafe  is  upon  the  claufe  of  the  (tatnte  of  4  &  5  Ph.  k,  M.  8.  «<  That  whoever  marries 
'<  a  damfel  unmarried,  and  under  fixteen,  out  of  the  cuftodv  of  the  father  or  mother,  or  fuch 
*'  lo  whom  the  father  in  his  life  time,  or  by  his  will,  or  by  any  ad  in  his  life-time,  has 
"  appointed  t>e  fame,  (ball  fuffer  z  years  imprifonment,  or  be  fined  as  the  court  (hall  appoint." 
So  (nat  by  that  a^,  at  to  this  fpecial  purpofe,  the  father  might  by  will  or  deed  appoint  th« 
cuflody  of  his  d*»ughter,  but  fuch  appointee  had  not  the  like  intereft  as  a  guardian,  but  only  a 
bare  mitiiority.  Hill.  1711.  2  Wros's  Rep.  122,  125.  per  Lords  Commilfioners.— -f  a  Wms*« 
Rep*  IC7.  S.  C.  and  P.  For  per  Ld.  Macclesfield,  each  «if  them  feems  to  be  a  compleat  guar» 
diaa.    £yre  v.  Countefs  of  Shaft(bury.— — >S.  P.  per  Lords  Commiilioners.    Ibid.  12  j. 

(N.  5)  What  the  Infant  mzy  do  without  3.  Guzrdizn.  [  175  ] 

!•  /^N£  cannot  anfwer  for  an  infant  as  guardian  in  chancery  Everfmce 
^^  or  any  other  court  unlefs  aiSgned  guardian  by  the  court  j  the  ftatute 
therefore  in  order  to  fue  an  infant,  one  muft  move  the  court  to  ^^  ^^^'  *' 
affign  him  a  guardian.  *     But  an  in&nt  mzy  fue  by  prochein  amyy  mpn  rule  is 
though  his  prochein  amy  cannot  anfwer  for  him.   Per  Roll  Ch.  J.  held,  that 
Pafch.  1653.  B. R.  Sti.  369.  Anon.  feaUfue' 

by  prochein  amy,  and  defend  by  guardian.    2  Init  261. 

2.  la  an  *  appeal  of  murder  there  needs  no  guardian  Uill  the  *  Ifan  in- 
writ  is  returnable 'y  for  'till  thenj  there  is  no  body  in  law,  whofe  ^^"^**^^"k* 
writ  it  is  but  the  infant,  and  any  body  may  fue  out  the  writ  for  him,  of  mui^e^r 
as  well  as  enter  upon  a  diffeiforfor  him;  and  the  ufe  of  a  guardian  itmuii  be 
'»  to  purfue  it  when  it  is  before  the  court.    xaMod.  374,  375,  J)'^*!" 
Pafch.  12  W.  3;  in  cafe  of  Stout  v.  Towler.  Garden,*^' 

pi  X, 

(N,  6)   AJfigned  or  appointed  by  the  Court.    Who 

may  be,  and  in  what  Cafes. 

I.  'TP  H  E  king  by  letters  patent  may  make  a  gemral  gttardian 
*'  for  an  infant,  to  anfwer  for  him  in  all  actions,  or  two  or 
three  guardians  jointly  or  feverally,  or  he  nay  erant  tbut  tbofi 
ptariUans  may  make  other  guardians  jointly  or  leveraQy,  to  fue 
or  defend  in  ^1  adions.  F.  N.  B.  27.  (L.) 

2.  An  infant  was  admitted  by  guardian  to  fin  account  againji  Aninfont 
guardian  infocage  for  the  profits  received' after  hi$  2fz  of  fourteen,  brogfhther 
Cro.  J.  2 19.  Hill.  6  Jac.  B.  R.  Anon.  "^^Xn  » 

Aop  Ur  father ^rom  commit tii^  %ffiRe.  And  the  couTt  hdd^  that  in  fuch  a  t»Xt  tny  ft^on  mi^bt 
Mxome  guardian  to  an  infant  agaioft  the  fa(her«  raciL  1657.  in  Scfcc  Hard*  96.  R^batti  f. 
Kobertt.«— Br.  Garden*  pi.  t. 
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3.  The  court  will  not  admit  any  one  as  guardian)  but  fuch  as 
fhall  be  refponftbU  to  the  infant  for  any  lofs  he  may  fufFer  by  his 
mif-pleading.  Mich.  6Car.  B.R.  Cro.  C.  307.  E.  of  Newport  v. 
Mildmay. — Br.  Garden,  pi.  15. 

•  j?«/  if  a  4.  The  D,  of  Onnond,  being  appointed  guardian  was  attainted^ 
perfoii  ap-  j^^d  fo  becoming  incapable,  another  was  appointed  by  a£i  of  parlia^ 
fuitfdian  nunt^  it  not  being  to  be  done  by  any  ♦  other  power ;  per  Cur. 
according  Trin.  9  Geo.  in  Cane.  9  Mod.  42.  in  cafe  of  Reynolds  v.  Lady 
to  the  fta-     Teynham. — cites  it  as  the  Duke  of  Beaufort^s  cafe. 

».  14.  (as  in  the  c.ife  before  the  Duke  of  Ormond  was,)  t&ei^  or  rrfufti  tatike  the  guardian(hip 
upon  hiiDt  the  Lord  Cluncelior  may  appoint  agudidian.  HiLh  1699.  Abr.  £<}•  Cafs  &Go.  LoyU* 
f .  Carew. 

•  Thcflwr/       ^,  A   guardian   may  be  made  by  writ  out  of  chancery  \   per 

l^r'S  J^o^^^'^'^ge  J-.  P»l"^;  252. cites  9  E.  4.  34.  b. Either  om 

refpeato  «r  w^r^  guardians  jointly ;  per  Somcrs  Ch.  3  Chanc.  Cafes,  136. 
infants  and    Hill.  9  W.  3.  in  cafe  of ♦  Bertie  v.  Falkland. 

ideot$9 

were  taken  out  of  tbe  court  of  chancery,  and  transferred  in  fome  roeafure  to  that ;  bit  by  the 
diffolution  of  that  court  retutufd  tu  chancny  a.qaiu.  3  Ch.  Cafer.|  136.  S.  C— -S.C.  cited  Hill-  la 
Geo.  t.  B.R.  in  cafe  of  the  Kins  v.  Beanet  (alias  Ld.  Olfulfton)  ic  al.— The  court  of  chancery 
has  an  original  jurifdidion  of  the  right  of  guardianfhip  ;  per  Gilbert  Ld  Commillioner.  HiU* 
172a.  1  Wms's  Rep.  113.  in  cafe  of  Eyre  v.  Lady  Sliaftibury.— — At  the  common  law,  htf&rt 
tbefintute  3a  //.  8.  (hy  which  the  court  df  wards  and  liveries  were  erected,)  the  Ld.  Chancellor 
was  the  fole  judge  of  f  wardfhips,  untefs  where  they  were  lucrative  to  the  crown ;  for  there  the 
lord  trcafurer  nad  a  concurrent  juiifdiflion  with  him  ;  hut  where  they  were  only  for  the  benefit 
.of  the  ward,  the  Chancellor  alone  had  the  difpofition  and  management.  Therefore  iince  that 
court  is  aholilhed,  and  all  the  old  tenures  are  turned  into  free  and  common  focage,  ail  war<i(hips> 
which  are  bene^ciai  for  the  wards,  mud  return  to  this  CAutt-  as  their  original  fountain ;  per 
Weft  Chancellor  in  Ireland.  Pafcb.  11  Geo.  in  Cane.  9  Mod.  139.  Morcan  v.  Dillon.——— 
The  right  ofwardfhip  is  determinable  in  the  couit  of  chancery.  Paich.  ^Geo.  i.  G.  Eqo.  R» 
i72i  173*  £•  of  Sbaftibury  v.  Shaftlbury. 

t[i76] 

•  the/a-  6.  Upon  a  fequeftration  againft  an  infant  lord  for  non  appear- 
!!t/ tho?ht  ^^^^^  ^^  ^^^^  moved,  that  a  meflengcr  might  be  fent  to  bring  him 
ft,  the  in,  ^nd  then  the  court  may  affign  Si^fx  clerk  as  a  guardian  to 
ancicnteft  appear  and  aiifwer,  &c.  But  per  North  K,  how  will  that  look  in 
^**  ^*^^^  .  the  lords  houfe,  that  an  infant  peer  (hall  put  the  defence  of  ail  his 
to^guar-  eftate  in  a  fix  clerk,  who  knows  nothing,  and  cannot  be  informed 
dian.  3  Ch.  by  the  in&nt  of  his  eftate  ?  The  infant  is  not  bound  to  anfwer  'till 
^'  9*-  full  age.  Yet  the  contrary  is  done  in  chancery.  ^  Ch,  Cafes,  1631 
Offleyv.       164,  Trin.  36  Car.  2  Anon. 

Tenney  and  Baker.— As  well  the  guardian  as  the  prochein  amy  are  allowed  hf  the  judges  to  b« 
fome  of  the  officers  of  tbe  eomra  and  in  refpedt  of  their  place  and  0iill,  ar«  the  beft  prothein  amyc^ 
for  the  furtherance  of  the  inf^nt^s  caufe.  1  Inft.  261.  And  this  is  agreeable  to  an  old  caf«» 
where  in  aflife,  one  perfon  anfwered  as  guardian,  and  another  as  prochein  amy  of  an  infonty  ft 
was  qucHioned  which  plea  (bould  be  taken  and  it  was  faid  by  Fi(h|  that  the  pltfa  of  him  ihould 
be  taken  who  .^pl^ed  moft  or  he(\  for  the  infant's  advantage.    Br.  Garden,  &c.  pU  9.  cites 

18  Aff.  at r— F.  N.  B.  27.  (H  )—:^But  the  court  wiU  mtver  permit  any  other  perfoD  to 

be  admitted  to  (be  fdr  the  infatit*  wherg  tU  fatba-  bat  nffmmed  one,  or  where  there  is  one  txfrtvi- 
Ji<,ne  iip'i,  viz.  guardian  iii  focage,  umlift  bo  mfiobavgt  himf^if  i  per  Keeling  Cb«  J.  SUL'^i^ 
AnQn.. 

•Theordl.  J-;  The  *  ecclefajical  court  cannot  intermeddle  witii'lie  i^^ 
app^int^'I  though  the  parents  have  made  no  difpofitioh  thereof,  .  Agreed  by 
iwaici,  ia    two  juftioe$.  Mich,  ^9  Car.  2.  B.  R,  3  Kcb.  S34.  Banc*  ▼. 

Lowdtf» 
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I^^wJer.  "Nor  can  they  prove  a  wiO  concerning  the  emr*  ^afeo/Mr. 

dianjQktp  of  a  child.    Pafch.  24  Car.  2.  B.  R.  Vent.  207.  Lady  /««///&» 
Chcftcr's  cafe.  r  but  not  of 

lands.  Per 

Hale,  Ch.  T.  Hill.  27  &  li  Car.  1.  B.  K.  2  Lev.  163.  Bifbop  of  Carlifle  v.  Wells 29  &  30 

Car.  a.  B.R.  2  Lev.  217.  Loury  v.  Retne3.<^— >The  courfeof  the  fpiritual  cour»isy  '/the  infanC 
be  umJtrfevea  jtnrs  of  age,  then  they  cb^ife,  but  if  he  «  feven,  be  chufes.  Per  Lee  J.  Gibb.  164* 
Mich.  4  Geo.  2.  B.  R.  in  cafe  of  the  King  v.  Dr.  Bettefworth.^— That  court  cannot  appoinc 
gfurdiant  in  any  cafe  but  ad  Hum  for  carrying  on  fuits  therein  i>ehalf  of  the  inluit.  ao  Mard^ 
1740*  in  Cane  Hugbes  v.  Science  St  al. 


(N.  J.)    Affigned  or  admitted.     How^ 

I.  'T^  H  £  court  fald,  they  would  not  appoint  a  guardian  to  the  ^n  wait 

*    heir  for  his  appearance  in  a  writ  of  dower  brought  by  the  ^^^JJ  ^ 
widow  in-C.B.  uniefs  the  infant  be  in  court;  and  accordingly  he  prodi^Ji 
was  appointed  to  be  brought  into  court.    Mich.  32  Eliz.  C.  B.  amy  was 

2  Le.  189.  Boft wick  v.  Boftwick. ^The  court  feldom  admits  Jjf«^^«* 

a  guardian,  uniefi  the  infant  be  there  in  perfon ;  but  they  may  do  though  the 
it,  and  it  has  been  done.    Per  Holt  Ch.  J.  Trin.  7  W,  3.  6.  R.  infant cam« 
Comb.  330.  Read  v.  Waldron. Upon  a  motion,  though  he  "°^ »"  P^' 

r         •  tw%     •  1       r>      *  ^      r     fon.opona 

was  not  pretent  m  court,,  nor  any  amdavit  made.    Comb.  256.  fuggeftion 
Paich.  6  W.  &  M.  B.  R.  Anon.  that  he  was 

tjfoi^ntd, 

2  Inft.  a6r.  390.  So  where  an  infant  had  brought  a  writ  of  trrtr  to  rtvtrftafint  levied  by 

bim«  the  court  admitted  a  new  guardian,  though  the  infant  was  not  in  coun,  upon  fuggeilion 
of  an  eflbignment;  for  the  ufe  of  his  appearing  is,  that  the  court  may  be  fatisfied  that  he  is  within 
age ;  But  as  that  2lrea(ly  appears  of  record,  chat  he  was  an  infant  when  he  brought  the  writ  of 
error,  there  Ihall  be  no  averment  now  againft  ii.  a7  Ail.  53.*— ——Br.  Garden)  pL  8.  S.  C.  ■  ■ 
A  guardian  cannot  be  otherwife  appointed,  than  by  bringing  the  infant  into  courty  or  his  praying 
a  commficm  to  have  a  guardian  a0igned  him.  HilL  1699.  Abr.  Eqo.  Cafes,  260.  Loyd  v.  Carew. 
■  By  the  courfe  of  C  B.  a  man  may  hav^  a  tUditms  fote^atem  pro  guardian  admttaido^  wbers 

the  infant  is  fick  and  feeble.  Noy.  24.  Arton. 

2.  One  cannot  anfwerfor  an  infiint  as  guardian  in  chancery,  One  may 
or  any  other  court,  unleis  be  is  afSgned  guardian  by  the  court.   Per  fue  as  pro« 
RoU.  Ch.  J.  Sti.  369.  Pafch.  1653.  B.  R.  Anon.  wi!houT7 

wairant ;  fiir  the  *  ftatute  it  a  fufficient  warrant  for  him.  Br.  Garden*  pi.  15.-.— Bat  one  can  mi 
aofwer  as  guardian,  ^tbeut  a  warranu  F.  N.  R.  27.  (7)  1  that  is,  not  without  admiffioa  by 

cbe  coort.    Br.  Garden,  pi.  ii.-«— for  the  admffiom  it  hit  warfwd^    Br.  Garden,  pi.  X7- 

3.  A  guardian  is  always  admitted  before  a  judge^  and  that  admif-  ^  giiwnaa 
fion  carried  to  the  clerk  of  the  rul<is,  who  enters  the  rule;  but  *  the  J^i^f^J^" 
court  ufually  examines  a  prochein  amy.  Per  Aftry.  Trin.  7  W.  ajudge,aal 
3;  B.  R.  Cumb.  331.  Read  v.  Waldron.  an  ««i7 

made 
tber^iiimtbtPka  roilf  but  there  was  no  entry  in  the  fbifuw^i  roil,  (as  is  Qfual}  f^tmajfm  %Jk 
fir  Cmr.  Sfcc  but  only  (quod  admiflus  per  Cur.  obtulit  t^  UcA  and  Uiis  being  amgncd  for  error, 
the  coon  ordered  it  to  be  amemded ;  for  the  admittance  is  the  aA  of  the  court,  and  the  omiOioa 
of  it  ought  not  to  prcjtidico  the  pany.    Mich.  3  Car.  C  B.  Cro.0. 86.  Younf  v.  Young.   ■  ■' 
Palm.  518.  S.C.— — Hetl.  52.  S.C.  »       Hutt.  92.  S.C.  and  that  m  S,k*  the  praAice  is  no( 
Co  enter  the  tklmiffion,  but  only  to  recitt  it  im  the  cguni       '  Many  precedents  being  (hewn,  where 
die  admtffion  was  only  recited,  and  fome  few  ooly  where  an  entry  was  made  of  ir,tbe  court  hM. 
it  well.    Mich.  29  Be  30  Eliz.  B.  R.  4  Rep.  53.  b.  Rawlins's  cafe.      ■     Such  entry  is  fuffi.ient  | 
Cor  if  in  fa^  the  guardian  was  not  admitted  by  the  court,  a  writ  of  error  lies.    Mich  4  W.  4c  M. 
B»R.  Carth.  256.  Ruckle  r.  Wyt.— — It  was  moved  to  arreft  o^jtidgnaent,  that  the  defendant 
appeared  by  guardian,  and  it  did  not  appear  that  he  was  under  the  age  of  at,  nor  is  the  guardiaa 
bid  to  be  admitted  by  the  court ;  and  the  judgment  was  fiayad ;  but  the  court  faid  that  if  the 
guardiao-piece  could  be  found,  and  it  was  entered  fo  there,  they  woold  amend  the  dedarttioabj 
ic    Mich.  19 Car.  a.  B. R.  Ltr.  124.  Combers y. Watfou^    ■  ■■       Sid. 342.  8. C. 

?  %  4.  Where 


^77  [euaruian  rniit]  mttb. 

4.  Where  the  cuftody  of  an  infent  heir  is  committed  to  a  perfon, 
the  courft  rftht  court  li,  that  fuch  committu  JbaU  enter  into  a  recog* 
nizance  with  two  Jureties^  conditioned  not  to  permit  or  fuffer  the 
infant  to  marry  without  the  confent  of  the  court.  Wras's  Rep.  698. 

5.  Butz  committee,  being  a  perfon  of  a  good  ejiate^  the  court 
ordered  his  owa  fingle  recognizance  to  oe  taken  without  furetieu 
Wms's  Rep.  698.  Pafch.  172 1.  Dr.  Davis's  cafe. 

*•  ^i^  J**  ^'  ^^^  "P^"  *^  ^'■•'s  petition  to  alter  the  form  of  the  recogni* 
Commif-  ^^ce^  becaufe,  as  the  form  is,  a  guardian  without  any  default  in 
doners.  %  him,  and  from  the  rafhnefs  of  the  infant  only,  might  forfeit  his 
Wmss  recognizance  and  be  undone,  Parker  C.  confented  thereto,  though 
im.  '72*2.  *^^*/*'^  ^^  fliould  be  very  tender  of  altering  fettled  forms  of  court  to 
in  cafe'of  *  fetisfy  a  capricious  humour,  but  that  this  cafe  differing  from  the 
Eyrev.  common  one,  he  dircdlcd  it  thus,  (viz.)  That  the  infant  Jhall  not 
*|J^^  be  married  without  leave  rfthe  courts  by  the  confent^  privity y  or  con-- 
Ijojy.  nivance  of  the  committee.     Wms's  Rep.  698,  699.  Pafch.  172 1,  Dr. 

Davis's   cafe. 

7.  jfnd  Lord  Chancellor  (aid,  that  he  had  before  made  the  like 

alteration  in  Lacy's  cafe.  Ibid. 

(N-  8)     fTAo  may   be.     In  Cafe  of  Feme  Cover f 

Infant  Defendant. 

Z.  ASSISE  againft  a  man  and  his  wife,  the  baron  anfwered 
as  tenant,  and  faid^^  that  his  feme  was  within  agcj  and  was 
i/pignedj  and  did  not  fcy  by  whom,  and  pleaded  in  barr  for  him  and 
,  his  feme,  as  guardian  of  his  feme;  and  the  opinion  of  Thorpe  was, 
diat  he  ought  to  have  warrant ;  by  which  die  aflife  was  awarded, 
becaufe  the  de&ult  of  the  feme  is  the  default  of  the  baron  and 
feme^  quzre,  if  de  rigore  juris,  and  if  it  be  die  fatoe  law  of  the 
baron  and  feme  as  of  otherS  ?  Per  Aid.  TheJhtUite  gives^  that 
prochein  amy  majfuefor  infant  if  he  be  efj^gnei^  and  there  is  an 
equal  mifchief  if  he  be  tenant  Br.  Garden,  pi.  18.  cites  29 
Aff.  67. 

[jT^  (O)  Guardian  in  Socage;    Who  fhall  be  Guardian. 

1^  '  f^'  [  '•  ^  H.  I.  ordains  J  that  the  ♦  mother,  or  next  of  bloody  JbaU  be 
•  A  Jiff      guardian  to  the  land  of  her  children.  Math.  Paris.  Speed.  435.  ] 

■^trrJ?"'*^w****^****"i"  '^^S^*-  ^^'  '^afc***  "709.  Chanc  Prec  %%%.  in  cafe  of  Whitcomb 
V.  WhUcorab. ^For -i^i^r  without  blood  is  excluded.    Co.  Litt.  88.  a. 


lord*  Mac 

Clffficld 

faid,  that 
this  maxim 


[  2.  He,  who  is  next  of  blood  to  the  infant,  to  whom  the  inben^ 
tance  cannot  dejcenjj  (hall  be  guardian  in  focage,  and  not  he  to 
whom  it  may  diefcend;  becaufe  there  may  be  a  ♦fufpicion  of  him; 
^  ""S  A     ^  ^  ^^  *^  '^^   defcends  of  the  part  of  the  father,  the  next  of 
S"Smi     ^^^^  ^^^^  P^  of  the  mother  fliaU  be  guardian  i  and  fo  e  contra, 

bit  pre-  '     27  £•  3-  79'  l>-  ] 

^InfticI  Dni"'°'?  ''?'^'  ^t^T*  ^^^  "^'^^^  wascivUiied.  See>  Wras's  Rep.  »6^  Mich.  17*4- 

in  jnftice  Doi  nier  *  cafe. •  At  common  law  it  wai  a  good  ofa^eaion  to  remove  a  guarfiam  n 

focage. 
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CocafCf  on  account  of  a  remainder  being  limitecl  to  him,  upon  a  prefumption  Hiat  fuch  a  guar 
diao  might  deftroy  the  ward ;  but  it  is  no  obje^ion,  where  a  patent  is  guanUaii ;  fur  it  would 
be  ja  monftrous  prefumption,   that  a  man  would  deftroy    his  own  child  to  inherit  his  eltate. 
Per  WeA.  Chanc.  in  Ireland.  Pafch.  11  Geo.  in  Cane.  9  Mod.   142.  Morgan  v.   Dtllon. 
^  By  the  danae  t^  £.  %•  tp^  the  vamrdflsip  of  an  heir  that  boidi  in  fcxoge^  if  the  Icmd  or  uthtiitunce  titfcemit 
•fbis  motbrr^ifrUf  hehmgs  to  the  next  of  iin  on  the  fxtber* i  Jid^^  (sf  e  contra*  This  law  was  taken 

up  oriffinaUy  as  a  rule  efreafon  in  the  court  of  chancery,  and  by  ufage  became  the  law  of  the 
land;  nir  according  to  the  rtviV  law,  an^iall  the  foreign  feud iits|  the  rule  is,  that  he  that  has  the 
right  of  fuccf  ffioo  has  the  guardianlhip ;  and  this  ftatute  feems  to  be  only  an  affirmatice  of  the 
common  law.    Pafch.  8  Geo.  1.  G.  £qu.  R.  174.  £.  of  Sh;irc(bury  v.  Shafcibury. 

CS*  With  this  accords  die  law  of  Scotland  \   Skene  Regiam 
M^eftatem,  57.  b.  verf.  i,  2,  3.  ] 

[  4.  If  a  man  has  iffuo  two  fins  by  feveral  venters^  and"  having  *  The 
land  held  in.  (bcage,  in  nature  of  borough  englijh^  dies,  the  youngeft  P^^'j!  J*  *^*" 
being  within  the  age  of  14*  the  eldeft  of  the  half  blood  Ihall  not  oniy'whcre 
be  guardian  in  focage  of  the  land  ;  becaufe  by  *  pofliblHty  he  may  there  is  an 
inherit  the  land;  for  if  the  youngeft  dies  without  ifiUc,- jt  will  »j^pcdiat« 
defcend  to  the  Mnde,  and  A^pm  him  may  d^fcend  to  the  eldeft.  but  where 

Co.  Litt*  8,8>  hf  j  there  is  anj 

poffibiiity  of 

.  dffufd.    Co.  Litt.  88.*b. 

[  5«  If  any  land  held  in  focage  defcend  of  the  part  of  the  father  •For  the 
to  the  infant,  and  other  land  held  in  focage  defcend  to  him  of  the  ^^^^^^T 
fart  of  the  mother  \  Yi^^  ptho  firft  takes  (hall   be  guardian*  27  E.  3.  cuftody 
^9«  b.  but  quxre,  This  is  as  to  the  body;  but  the  land  (hall  be  from  him. 
Ml  ward  tQ  him,  to  whom  it  cannot  defcend.  Co.  Litt,  88.  c,  ]         ?"^^\!l* 

nas  a  iietter 
right;  and  iiimmS  jure  melkr  eft  conditio  pojidintit,  Mich.  7  &8  Eliz.  in  (h^  9Pprt  of  wards* 
PI.  C.  296.  b*  Carnl  v.  Cuddin^ton. 

[  6.  The  *  brother  of  the  half  blood  (hM  be  guardian  in  focage,    *  <^fttrth$ 
43  EUz.  Swan's  cafe.  /  f^tftfi 

brother  of  the  half  bltod  claimed  the  wardihtp,  and  it  was  adjudged  that  it  belonged  to  him,  and 
mt  the  uncit,   Mich.  4a  ft  43  £liz.  C.  B.  Mo.  635.  Swan  v.  Gaterland.  S.  C— >-Cro.  £•  9a 5. 

S.  C. : Ow.  1 28.  S.  C.     11     But  if  the  ittjthcr  had  been  living*  (which  did  not  appear  by 

the  pleading)  feme  thought  the  guardianftiip  had  belonged  to  her.  2  And.  171.  S.  C.  Cro. 

£.  825.  reports  the  mother  to  1ms  de^d,  and  thereupon  the  queftion  arofe;  and  there  Walmfley 
and  KingfroiU  J.  held,  that  the  brother  Hiould  be  guardian  ;  for  that  he  is  neareft  of  kin,  to  whom 
the  inheritance  cannot  defcpnd.  '  Brownl.  40.  Anon.— Hl>  C.  297  Canell  v.  Cu()ingtQn.— a 
Jo.  17.  no  judgment.  Sadler  v.  Draper.— -Co.  Litt.  88.  b.  Contra,  becaufe  of  the  poflihillty  that 
the  elder  may  inherit  by  the  brother's  dying  without  idue,  and  fo  the  land  defcend  to  the  uncle* 
and  from  him  to  the  elder  brother  or  the  half  blood,  ^^t  if  the  inthe*-  of  the  ha/fhhod  had 

been  lauUr  14  ye^irs  of  age,  Quaere.  Mo-  635. 

Trefpafs  hy  a  feme,  quire  N.  filiam  Sc  hieredem  foam  rapuit  5c  abduxit ;  per  Catefby,  the 
father  of  mere  x\f,\\\ /ball  have  the  ward  «f  Inifon  oi  daughter  who  it  heir,  but  not  the  mother.  Qu«re| 
for  none  *  anftvered  him.  Br.  Raviflament  de  Garde,  pi.  13.  cites  9  E.  4.  53.— -—1  his  is 
to  beundcriloud,  that  (he  ihfll  not  baye  it  agaiuit  the  guardian  in  chivalry.  3  Rep.  38.  b.  ia 
Ratdiffs  cafe.  *fl7^] 

[  7.  If  there  are  three  uncles  in  equal  degree^  the  eldf/i  (hall  be 
giiardian  in  focage.  Co.  Litt.  88.  b.  ] 

[8.  If  land  be  given  in  *  franJ^^^Uirriage,  and  the  donees  have  •Sti$  if 

ifliie  and  die,  the  iffue  being  within  the  age  of  14;  the  next  of  landsare 

Wood  of  the  part  of  the  mpth«?r  ihall  have  the  cuftody  of  the  JnX/l/, 

body,  and  not  the  next  of  blood  of  the  part  of  the  father,  though  who  dies, 

he  farft  feifes  him ;  becaufe  the  mother  was  the  caufe  of  the  gift,  leaving 

/>*.^ooT  x-T-  w         iifoe  under 

VO-  i-itt.  00.  C.  J  j^^  tl^e 

next  of  kin  of  the  part  of  the  father,  (though  ho  be  more  worthy)  (hall  not  be  preferred  before  the 
pejUQf  kinof  the  part  of  tho  mother,  but  ibc  Jirji  that  Jdfiet  the  heir  <haU  hate  the  cuftody  of 

p  2  ^^"^^* 
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h'm.  Co.  LtCt  SS.  a.— -»ft.  a.**-For  the  rebtiont  on  both  fides  are  equal,  and  no  reafon  a|i« 
pears  why  either  ihould  be  preferred  $  and  he  that  firft  takes  care  of  the  heir  (hews  himfdr  moft 
concerned  for  his  intereft.  Hawk.  Ahr.  Co.  Litt.  p.  136.  But  mt  if  Yic  ht  inherkahU  to  tie 
donor* 1 9€v*irJi9M*  Ibid.  jIt  where  upon  marriage  lands  defcending  w  th  p.rrt  tf  ihtfemey  were 
iettled  by  fine  far  grant  and  render  in  tail  fpectal,  rtmainder  in  fee  to  the  rigbt  biirs  tftbtftmu  and 
baron  and  forae  died  leaving  iffue  under  14,  it  was  refolvedi  that  the  grandfather  m  the  part  if  tho 
fathtr  Ihall  have  the  cuftodjr  preferable  to  thi  grandmother  o«  the  part  tf  the  mother^  (v/ha  had  got 
pofleflion)  for,  though  they  were  in  equal  degree  as  to  the  eftate  tail/yet  as  to  the  inheritance  of 
-the  fee  Ample,  it  could  never  by  any  poflibility  defcend  to  the  grandfather  on  the  fother's  fide, 
or  any  of  his  bk>od,  being  Grangers  to  the  feme,  from  whom  the  land  moved;  but  on  the  other 
hand,  as  the  land  canrac  from  the  mother,  and  as  the  by  the  fine  became  a-  purchafor  of  the  fee 
fimpie,  thofe  of  her  blood  might  inherit t  and  through  them  her  grandmcrher  might  by  poffi^ 
biUty  take,  and  therefore  by  law  was  difabled  to  have  the  guardianship.    Mich.  7  Jc  8  Eliz.  m 

the  court  of  wards.  Pi.  C.  295.  a.  Carril  v.  Cuddington. Cited  Ihtd.  44.6,  b.    ■  ■  Tet  fvfer«  an 

infant  was  feifed  of  an  eftate  tail,  with  a  limitation  in  remainder  to  the  grandfather  on  the  father's 
.fide,  it  appearing  there  were  dlvtn  remainden  between  his  and  the  infant's  eftate,  the  court  would 
not  interpofe  in  favour  of  the  grandfather  of  the  mother's  fide,  to  whom  tite  land  could  not 
defcend*    Cary's  Rep*  137,  138.  cite*  ao  Eliz.  Sweetman  v*  Edge* 

•  7i6«wfAhe  [g.  An  infant  fliall  not  be  guardian  in  focage,  becaufe  no  writ 
J^y^^      of  account  lies  againft  an  infent*     Co.  Litt.  88.  c] 

another.     Co.  Litt.  S8.  b.  Minor  mnorem  cuflodire  non  dehet,  alios  cfiim  fcire  prefumitur  male  regfre 

fitifeipfum  r^enmfrii,  Fieta.  lib.  i.  cap.  ii.  f.  5  —And  for  the  fame  reafon  an  ideoi^  nam  eomh> 
pot,  iunatickf  or  one  hlind  and  dumh,  or  df-af  and  dfmh,  or  a  kper  removed  by  writ  de  leprofo 
amovendoi  cannot  be  guardian  in  focage.    Co.  Litt.  88.  b. 

*^»fone  [10.  If  A.  be  guardian  In  ^ficageofthe  body  and  land  of  B, 
appoinud  within  the  age  of  14  years.  A,  (hall  be  guanfian  in  focage  ij 
Sr'iicLr?'  ^aufeofward.     Co.  Litt*  88.  d.] 

a.  24  (though  his  ward  by  neamefs  of  kin  be  guardian  to  another  infant)  fliall  not  be  guardian 
of  the  fecond  infant  by  any  word  of  the  z&.  \  for  he  is  neither  an  hereditament,  or  goods  or 
chattels  of  the  firft  infant  1  per  Vaughan  Cb.  J.  Vaugh.  184.  Trin.  z6  Car.  a.  C*  B*  in  cafe  of 
Bedel  v*  Conftable* 


(O.  2)  Guaudian  removed. 

m 

An  infant  !•  A  Guardian  appointed  by  the.  court  was  removed  on  motion^ 
may  have  a  •**  and  another  appointed  on  infpedtion.  Sti*  456*  Trin, 
Slir/     1655.  B.  R.  Anon. 

dire^ed  to  the  juiUceSy  to  remove  his  guardian,  and  to  receive  another,  and  the  court  at  their 
difcretion  may  remove  tbe  guardian  and  appoint  another.  F.  N.  B.  a7  (M)-  '  Br. 
£rardeo,  pi.  ai* 

2.  Si  quis  eujlos  fraudem  pupillo  feeerit^  a  tutela  nnwvindus  iftm 
Jcnk.  39.  pi.  75. 

3.  JVafte  is  by  law  a  forfeiture  of  the  Other's  jguardianfhip. 
Pafch*  1057.  in  Scacc.  Hard*  96.  Roberts  v.  Roberts* 

r  180  1  4*  A  guardian  *  married  herjervanty  and  he  dying,  fhe  married 
•  The  hui!.  •S**"  ^^^y  n^c^ly  i  ^pon  whicK  the  infant's  uncle  fends  him  to  a 
band  de-  *  proteftant  fchool  abroad,  and  upon  this  a  homine  replegiando  was 
Tifed  hit  fued  out ;  per  Finch.  C.  where  there  is  a  guardianship  by  the  com* 
to*his*^*  mon  law,  chancery  will  intermeddle ;  but  where  it  is  by  a&  tfpar^ 
ibughters,  AVtm^/  I  Cannot  remove  him  or  her.  Mich.  29  Car.  2.  2  Clu 
and  their     Cafes  238.  Fofter  V*  Denny. 

heirs,  and 

if  they  died  without  heirs,  tlien  remainder  to  his  ^ift,  and  made  her  guardisoy  and  died;  the  wis 
very  young,  and  ia  fix  moMths  manitd  again,  and  the  pouit  of  chancery  in  Ireland  removed  lier 

from 
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from  the  goardianAiip.  Pafch.  ix  Geo.  9  Mod.  135.  Morgan  v.  Dillun.— ^But  the  decree  was 
reversed  m  parliament.    Hill,  a  Geo.  a.  9  Mod.  aio.  S.  C. 

5.  Since  the  ftatute,  which  took  away  the  court  of  wards,  the  S.  P.  ao 
jtirifiii^on  of  wardlhip  returns  to  the  court  of  chancery  i  and  it  ^J^Canc.'^iri 
appears  by  the  regifter,  21.  b.  198.  that  a  writ  may  iffuc  out  of  the  cafe  of  - 
this  court  to  remove  the  guardian  of  an  infant,  and  put  another  in  Hoghcs  v. 
hi%ftead\  per  Lords  Commiffioners.    2  Wms's  Rep.   J 19.  Hill.  ^•'^*°^' 
1722,  in  C2de  of  Eyre  v.  Lady  Shaftfbury. 

> 

(P)    Of  what  Things  there  (hall  be  Guardian  In 

Socage. 

f  I.  T  F  a  ♦  copyhold  defcends  to  an  infant  within  the  age  of  14  *  A  copy- 
^  years,  the  next  friend,  to  whom  the  land  cannot  defcend,  }^°g  o7com- 
fliall  have  the  cuftody  of  it,  as  well  as  of  a  frank> tenement,  unlefs  mon  right/ 
the  cuftom   appoints   it  to   any  other.     H,  41  Eh'z.  B.  R.  per  avnotHtf- 
curiam,  Egleton's  cafe.]  ^'^  ^/'^  .^ 

of  his  fon,  though  by  cuftom  it  mny  be  good.  Pafch.  6  W.  &  M.  B.  R.  Comb.  tS-^.  Clench  v. 
Cudmore.-—*- Patch.  3  W.  tc  M.  C.  B.  3  Lev.  395.  S.  C— — The  Jord  of  a  copyjiold  manor 
by  oommon  law,  and  wicboat  a  particul.ir  cu/^uni>  caumi  grant  the  guardi^nlhip  of  an  infant 
copyholder.  Hutt.  16,  17.  Anon.— Hill.  25  Jac.  Hob.  215.  Cocks  v.  DaiTon.— — S.  P.  re- 
fohred,  but  that  where  there  is  fuch  a  cuilom,  it  is  not  taken  away  by  the  1  a  Car.  a.  24.  Pafch. 
3  W.  &  M.  a  Lutw.  1 190.  Church  ▼.  Cudmore. 

[2.  If  a  man  be  fcifed  of  rent-charge^  rcnt-feck^  common  of  paf-  *  ^utifho 

ture^  and  fuch  like  inheritance,  which  do  not  lie  in  tenure^  and  dies,  f^iiisinlL 

his  heir  within  the  age  of  14,  in  this  cafe  the  *  heir  may  choofe  bis  cagt^'m 

guardian  ;  but  if  he  be  of  fuch  tender  years  that  he  cannot  make  any  that  cafe 

eledion,  then  (if  the  hither  has  not  made  any  difpofition  of  the  j^^n^JJffo. 

cuftody  of  the  in&nt)  it  is  moft  fit  that  the  neareft  of  blood,  to  cage  ihaM 

whom  the  land  cannot  defcend,  (hall  have  the  cuftody  of  him.   Co.  take  into 

renc-chargeSy  &c  as  the  focage  land,  becaufe  he  has  the  cuftody  of  the  heir.    Co.  Lict.  %^•  b« 


{P'  2)  Guardian  in  Socage  removed^ 

t[i8i] 

I^    A  ^^^  ^^^  brought  by  the  grandfather,  and  next  friend  of  the  \^^^^ 

•^*'  infant,  for  an  account  of  the  eftate  againft  the  defendant,  chancery 

who  claimed  to  be  great  uncle  on  the  mother's  fide  j  the  bill  fug-  ought  to 

gefted,  that  defendant  had  failed  in  bis  ejiatcj  and  become  a  y««nf/)^-  [j^fonte^and 

man  to  another,  gind  that  he  was  a  perfon  difaffe£fed  to  the  difci-  ^^^^^  g'^„. 

pline  of  the  church  of  England,  and  endeavoured  to  inftrudl  the  cation,  and 

infant  in  his-' own  courfes,  to  the  diflike  of  that  difcipline,  and  ^j^''j,„,i 

therefore  was  unfit  to  have  the  care  either  of  h'ls  perfon  or  eftate ;  ^^  f^  [j^^ 

upon  demurrer  to  the  bill  it  was  ordered,  that  defendant  (hould  fame  pre- 

fmfwer  as  to  the  account  demanded,  and  where  the  infant  is,  and  5^^^^^*^^^ 

♦  how  educated,  but  without  cofts  or  prejudice  to  \  the  legal  in-  ^^itva.   Per 

tcrpft  of  defendant,  either  as  to  the  cuftody  of  the  perfon,  or  the  Bridgman 

P  4  management  ^'  ^^^'  ^' 
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management  of  the  eftate.  22  Car.  2.  N.  Ch.  R.  144.  Hanbury  r* 
Walker. 

2.  A  guardian  in  focage  is  purely  for  the.  benefit  of  the  infant, 
and  accountable  to  him)  and  removeable  by  the  couit  of  chancery, 
upon  any  mi/behaviour^  or  obliged  to  give  fuch  fecurity  to  account 
a$  the  court  thinks  proper;  per  Weft  C.  in  Ireland.  Pafch.  n 
Geo.  in  Cane.  9  Mod.  141.  Morgan  v.  Dillon. 

3.  As  to  a  guardian's  being  in  loco  parentis^  die  (blicitor  general 
took  a  diffsrence  between  a  natural  parent  and  a  guardian  \  for  that 
if  the  latter  was  for  marrying  a  ward  under  his  quality^  it  was  moft 
ufual  for  chancery  to  interpofe ;  but  not  fo  in  cafe  of  a  father's  en-7 
deavouring  to  marry  his  infant  child  to  one  beneath  him ;  but  Ld. 
C.  Macclesfield  fatd,  that  this  court  would,  and  had  interpoied, 
even  in  the  cafe  of  a  father.'  As  where  the  child  had  an  eftate, 
and  the  father  infolvent^  and  of  an  ill  charafter,  would  take  the 
profit i'i  there  the  court  has  appointed  q  receiver.  Trin.  1721.  Wms's 
Rep.  705.  where  the  Chancellor  fays  it  was  fo  done  in  tfaeca/e  of 

'  Kiffin  V.  Kiffin. 


(F^,  3)  Pawer  of  the  Guardian  over  the  M/iate  of 

the  Infant. 

KrcTt  I.     By  13  E.  I.  cap.  7.    A  writ  of  admeafurement  of  dowec 

nw'^t^  /itf//^*  granted  to  a  guardian^  neither  Jhall  the  heir^  when  he  cometb 
difwtr  in  tofullagCy  be  barred  by  the  fuit  of  the  guardian^  if  hefueth  againjl 
poii\  per  the  tenant  in  dower  feignedly^  and  hy  coUuflon,  but  that  he  may  ad" 
Holt  Ch.  J.  ff^ganire  the  dower  after. 

7  Mod.  43*       '  J  ■  J       . 

Thru  I.  Ann^i  B.  R.  io  cafe  of  Smith  v.  AngeL 

2.  Guardian  in  focage  ftiall  not  forfeit  the  com^  upon  ihe  land 
of  the  heir  by  his  attainder,  and  yet  he  might  have  fold  it  if  he  had 
pot  been  attainted.  Br.  Foneiture  de  terres,  pi.  tao.  cites 
6  E.  2.  It.  Ca. 

3.  In  quare  impedit  againji  guardian^  [if]  the  plaintiff  recovers^ 
the  heir  or  tenant  pf  the  fbuik-tenement  is  not  bound ;  for  he  is  not' 
party  to  the  judgment;  per  f*ulthorp;  and  fo  the  writ  awarded 
good.     Br.  Baron  and  Feme,  pi.  28.  cites  50.  £.  3. 13. 

'   4.  Guardian  r^7nff0/y^///^^  i?<ri  contra  of  bailift*.    Br.  Accompt, 
pi.  94.  cites  10  H.  7.  6.  per  Fineux. 

5.  The  guardian  (hall  forfeit  his  office  if  the  deer  be  dcjirojid^ 
and  he  fliall  account  of  the  profits  of  the  park ;  per  Vavifor.     Ibid. 

6.  The  guardian  recovers  in  debt  upon  bond  made  to  an  infant^ 
the  defendant  pays  the  principal  and  cofts,  and  prays  that  the 
guardian  (ball  be  ordered  to  acknowledge  fatisfaSlion ;  the  court 
faid  that  a  guardian,  or  an  infant,  or  an  executor,  cannot  acknow- 
ledge (atis&dion  for  more  than  they  receive,  and  for  (b  much  they 
ordered  the  guardian  to  acknowledge  fatisfa£tion,  a;nd  made  an 
order  that  no  execution  fhould  ever  ifluc  for  the  refidue.  Trin. 
14  Jac.  Mo.  852.  White  v.  Hall. 

Bythisftat.  7.  12  Car.  2.  cap.  24.  /  ^.  £na£t$  iiiztfucb  per/in^  to  whofe 
iioDe«r  cufti^ 


[tfuatBian  ano]  Wwtn.  %i2z 

eu^otfy  any  fathtr  Jhall  diffofe  or  devift  his  child,  er  children^  may  o^c^  » 
take  int<f  his  cuftody  »  If  the  ufe  offuch  child  or  chiUren^  the  prt^s  ^^'^* 
rf  \  all  their  \  lands,  tenenunts^  and  hereditaments^  and  alfo  the  andp^otr^ 
,cufiody^  tuition  and  management  of  the  goods-^  chattels^  and  perfonal  remains  tht 
mates  ff/suh  child  «r  children^  till  their  refpe£iive  age  $fzi^4r  any  {^{^J^ 
liffir  time  according  to  fuch  difpojitiony  and  may  bring  fuch  a^ion  in  fot«  pre- 
nlation  thereto  as  by  laiuy  a  guardian  in  common  focage  may  do.  fcribefiof 

guardian 
in  focage;  jad  the  ftacme  only  alters  the  mvf^t  Libtndi ;  ppr  Vaughaii  Ch.  J.  Vau^h.  179.  Trio. 
16  Car.  ^.  C.  B-    Betkl  v.  Con(labIe.— — Faich«  8  geo*  G.  £qu.  R.  176.  £.  of  Shaftibury  r* 

^hafrfbury- 

*  §  ThM  gii.irdian  being  made  after  the  model  of  n  focage  guardian,  an4  coming  in  loco  parentis^ 
has  not  a  naked  authority,  but  an  intere/i.     Ibio*  Bat  it  is  only  an  interejl  €|  foinut  witl 

htitivfi  (as  h«ng  necetfary  in  ordef  to  the  pcrfornn^cc  of  the  iruft,)  but  nttjor  inmylj,  Vaugh, 
x8i.  183.  fj  a  Wms.  Rep.  lai.'  '  yrc  v   Lady  Sh.»ftft)m7. 

f  It  fcems  this  guardian  (liall  have  the  cudody,  not  only  of  1,-mds  defcended,  or  left  by  the 
father,  hut  of  <<//  lands  omI gfitkis  any  uuy  acquind,  or  purchaf  d  hy  the  intent*  which  the  guardian 
in  foc.if^e  had  not,  which  pfoves  that  he  drives  nut  hi&  intereH  from  the  father  hut  from  the  law; 
for  the  fatter  could  never  give  him  power  or  imeieft  of  or  in  that  which  was  never  his. 
Ibid.  1 85,  186. 

X  A  guardian  by  nnrturei  being  fo  appbintediiy  the  teftaior's  will,  can  only  leafe  at  "jcill^  and 
Dot  for  any  number  of  yi:r.rf  Triq.  41  Elsz.  B.  R.  Cro.  E.  678.  734.  Piggot  v.  Qarnifli^T-For 
the  guardian  himfelf,  (except  he  be  gu;)riii»n  in  fucagc)  is  but  itn.ifff  ewMilL  Arg.  Mich.  1 1 
Geo.  8  Mod.  3  lo.  in  cafe  of  Skipwith  v.  Green. 

A  gpardian,  having  a  con fiderdble  fum  of  money  in  his  hands,  laid  it  out  in  a  purchafe  of  lands 
/or  the  'benefit  of  the  infant,  if  when  he  came  of  age  he  (hould  agree  to  it  j  the  infant  dying  in 
his  minority,  it  was  decreed  that  the  guardinn  (hould  account  for  the  money  to  the  adminiflrator 
of  the  infant,  for  that  he  could  not,  without  the  dirc^ion  of  the  coinrt,  cwT'^rr  the  pofonal  intt 
reel  fjijtu    Trm.  1686.  i  Vcrn.  407.  435.  Earl  of  VVinchelfea  v.  Norcliff.  The  guar- 

dian ought  to  apply  the  eftate  in  his  hand>>  to  pay  tin  dtUi  of  the  infant.  Hill.  2 1  ^  22  Car.  2. 
I  Chan.  C.«fes  157.  Dennis  v^  Badd.— — He  may  pay  off  the  intereft  of  any  real  incumbrance, 
^d  the  principal  of  a  mortj^ave  :  becaufe  'tis  an  intermediate  charj^tf  on  the  land,  but  *»  pther  real 
iiKinitf>ra»if.  Hill  1700.  Chau.  Piec.  137.  Palmer  v.  Danby.  ■  ■  Abr.  Equ.  Cafes.  a*i.  S.  C. 
Where  the  raotlier  as  guardian  received  the  rents  of  the  eilate  and  paid  off  fpecialties, 
bat  took  .tilignment,  ntd  after  the  death  of  the  infant  brought  a  bill  ng»in(l  the  heir  for  a  dK- 
covery  of  aifets  by  defcent  ((he  claiming  the  rents  received  as  a<imiiii(Uatrix)  the  court  held 
|hat  the  gnardian  is  nor  compellable  to  apply  the  profits  of  the  e^tare  of  the  infant  to  pay  off  the 
bond  debts  of  the  anceftor;  per  Cur.  Hill.  1707*  2  Vcrn.  606.  Waters  v.  EbraL 

8.  A  father  indebted  to  B.  grants  to  him  the  guardianjhib  of  his  •NorwUl 
child,  and  covenants  not  to  revoke  it;  ♦  eauity  will  not  reftrain  the  '^^^"''/"^ 
guardian  from  receiving  the  rents  and  pronts  of  the  infant's  eftate,  deed,unie(< 
but  only  from  abiding    his    perfon«      Hill.    i686.   Vern.   442.  the  debt  be 
Lccone  V.  Sheires.  paid,  or  the 

truft 
abufed.    Ibid,  iu  Marg. 

9.  An  anfufer  in  chancery  by  the  guardian  cannot  be  read  in 
evidence  againft  the  infant  \  for  there  is  no  reafon  that  what  the 
guardian  {wears  in  his  anfwer  fhould  affed  the  infant.  Mich. 
J  W.  &  M.  C.  B.  2  Vent.  72.  Leigh  v.  Ward. 

10.  4  JV.  i^  M.  cap.  Z*  f  ^^'  Enabled  that  guardians  or 
tntftees^  having  the  difbofal  of  the  money  of  infants  under  1 2  yearsy 
wight  far  the  ufe  of  fuch  infants^  pay  lool.  of  the  infant*  s  money  for 
the  purchafe  of  annuities  therein  mentionedj  and  Jhould  nanu  the  in^ 

font  to  he  nominee^  and  fuch  infant  Jhould  become  a  contributor. 

11.  6  Geo.  I.  c.  4.  f.  23.     Every  proprietor  Jhall  have  liberty^  This  aft 
during  fuch  time  as  the  booh  Jhall  lye  open^  tofubfcribe  his  annuities^  ^^«  for  t^© 
or  debts  in  the  proper  booksy  at  fuch  prtcesy  and  upon  fuch  conditionsy  JXt^and 
as  are  in  this  a£f  prefcribed^  and  au  guardians  Jhall  have  like  liberty  fccmity,  of 

to 


th0  8.S.  to  fubfcribifor  their  infinfSj  anJ  JbaU  he  indemnified  fir  doing  the 

5°™^^*  fame:  But  the  fijaresj  which  fuch  guardians JhaU  by  virtue  of  fuch 

Wolf's  fubjcriptions  be  intiited  t9j  in  the  company's  capital  Jlock^  Jhau  be 

Rep.  S6.  liable  to  the  like  ufesj  tru/is  and  purpofesy  as  the  fame  annuities  and 

?^liac^  A*/i  would  have  been  had  they  not  been/o  taken  in. 

ctesfield.    Mich.  1722.  Powell  v.  Hankey  anU  Coy.  And  fee  S.  C.  at  dc.  S.  S*  fub« 

feripdoos.  Inf. ' 

12.  Though  an  infant  cannot  fubmit  to  an  awards  yet  his 
guardian  may  fubmity^r  him^  and  bind  himfelf  that  the  in&nt  (hall 
perform  it.  Per  Cur.  Hill.  6  W.  3.  B.  R.  Cumb.  318.  Ro- 
berts V.  Newbold. 

13.  If  an  efiate  mortgaged  comes  to  an  infant,  the  guardian  muft 
keep  down  the  intereft^  and  not  let  it  run  on  to  incrcafe  the  per«- 
fonal  eftate^  which  poffibly  he  may  be  in  expedation  of.  Pafch. 
1725.  2  Wms's  Rcrp.  278,  279.  Jennings  v.  Looks. 

[  ^83  ]  (p.  4)  Power //T  to  the  Per/on^  of  the  Infant;  and' in 

what  Cafes  the  Court  will  deliver  the  Infant  to 
the  proper  Guardian  ;  and  how  far  retrained  by 
Chancery. 

Thw^^wto*"  *'  '^  ^^'  ^'  ^^'  *+•  /  ^"  ^"^^5  **^  a  father  may  di/p^e 
was  ap.  ^^  devife  of  the  tuition  of  his  children  to  whom  he  pleafesj  except^ 
pointed  ^c,  andfuch  perfon  to  whom  the  cuflody  of  fuch  children  JhaU  be  fo 
ioT**'fon  ^yp^fi^  ^^  devifed  may  maintain  an  •  a£lion  of  +  ravifliment  of 
marrying '  ward,  or  trefpafs  againfl  any  perfon  who  JhaU  wrongful  take  away 
very  mean-  fuch  children^  and  JhaU  recover  damages  for  the  fame  in  the  faid 
de^^oi ""'    oSlionfor  the  ufe  or  benefit  of  fuch  children. 

poffeflton  of  hiniy  and  fenc  him  abroad,  and  the  court,  upon  information  that  the  child  was 
tfotM  d^  iflvied  a  writ  of  homne  tepUvUmdo^  and  upon  (hewing  caufe,  the  court  faid,  that  being  ap* 
pointed  under  an  z€t  of  parli<imenc,  (he  could  not  he  removed,  and  the  uncle  was  ordered  to 
fend  for  the  child  home-  Mich.  29  Car.  a.  1  Chan,  cafes  137.  Fofter  v.  Denny.  \  The 
jl^ardian  under  this  ftatute  may  have  ravifhment  of  ward  as  the  guardi.m  hy  knight*s  fervicTj  or 
in  focage  at  common  law,  and  the  ftatute  extcmU  to  hcLtid,  Mich.  27  Car.  2.  B.  R.  3  Keb.  528. 
Lord  Aoglefey  v.  Lord  OflTory. 

By  the  exprefs  words  of  the  a  A,  the  guardian  by  will  takes  place  of  all  other  guardians,  and 
his  authority  by  this  law  is  a  contlnutuion  of  tht  p^itetrnl  authority  \  per  Lords  Commiflioncrs.  Hill* 
X7aa.  1  Wms.  Rep  X15.  in  cafe  of  Eyre  v.  Lady  Shaftlbury. 

2.  The  law  hath  appointed  remedies  both  droitural  andpoffefjiry 
to  recover  the  guardianfhip  \  firft,  droitural ;  as  the  writ  do  cu/lodia 
terra  ^  haredis  \  and  if  the  ward  was  married,  then  bv  the*  fta- 
*  tute  of  Merton^  c.  6.  the  plaintiff  (hould  recover  the  value  of  die 
marriage.     2dly,  Poffeflbry ;  as  at  common  law,  trefpafs^  in  whith 
he  coind  only  recover  damages,  and  not  the  ward  ittelf ;  but  by 
the  ftatutc  W'ejfl.  2.  35.  which  gives  ravilhmcnC  of  ward,  he  re- 
covered the  body  of  the  heir,  and  not  damages  only.    G*  Equ.  R« 
175.  Pafch.  8  Geo.  i.  Earl  of  ShafHbury  v.  Shaftfbury. 
•  iTpon  a         3.  A  guardian  brought  a  •  habeas  corpus  to  bring  up  the  body 
fiMrifi  hab'    ^f  ^he  infant,  and,  when  it  was  brought  up,  it  was  delivered  to  the 
parfy  re^     guardian  'y  but  the*  guardian  not  being  in  cou|t  wbcn  tile  motioo 

WIS 


[^uatDfan  ann]  SOatQi.  1^3 

was  made^  ifac  court  for  that  reafon  would  then  make  lio  rule,  but  *°™*^  **• 
upon  his  coming  another  day  into  court,  the  'child  was  delivered  to  '^^J^  p^ 
him  without  feraier  argument.     8  Mod.  2x4,  215.  Hiil.  10  Geo*  ibnam  in 
the  King  V.  Oland*  cuftodU 

Ttidf  me  . 
bahti  £t  im^tratiomi  hujui  hrevit,  vel  unquam  poftea.    Bat  the  return  was  held  iU  |  for  it  did  not 
appear,  but  that  he  had  the  infant  in  his  ooftodf  die  impetntiflois  of  iht  Jirfi  writ.    HiU.  i( 
ic  27  Car.  a.  S.  R«  1  X«ev.  itS.  the  King  v.  Sir  Robert  Viner. 

4.  A  child  was  left  to  the  care  cf  the  defendant  by  the  mother^ 
when  about  two  years  old,  by  whom  fhe  had  been  educated  ever 
Cnce ;  the  father  died  and  left  the  charge  of  the  child  (now  aboi^t 
6  years  old)  to  his  own  brother^  the  prefent  guardian,  who  was  i«- 
tUUd  to  the  ejlate  if  the  child  Jhould  die  without  ijfue^  and  therefore 
pat  a  proper  perfon  to  be  guardian ;  per  Cur.  The  child,  who 
wants  discretion  to  choofe  a  guardian,  has  therefore  no  liberty  of 
election,  and  in  fuch*  cafe,  when  (he  is  brought  up  by  habeas  cor- 
pus, the  court  muft  choofe  a  guardian  for  her  \  and  this  is  not  the 
nrft  time,  that,  upon  the  return  of  a  habeas  corpus,  perfons  have 
been  delivered  by  this  court  to  them  who  have  a  right  to  re- 
ceive them;  it  was  done  by  the  Lord  Ch.  J.  Holt,  and  it  was  done 
in  Lady  Ha&iot  Berkley's  cafe,  it  ^t\ng  fuggejied  that  Jhe  was 
married \  and  fo  in  the  Lady  Rawleigh's  cafe,  who  was  de- 
tained by  her  hufband  againft  her  will  9  both  which  ladies  the  court 
lift  to  their  own  eleiiiony  becaufe  they  were  both  of  difcretion. 
8  Mod.  214.  Hill.  10  Geo.  the  King  v.  Oland. 

5.  The  Lord  Anglefea  devifed  his  eftate  to  bis  daugbtery  and  ap~  ^f  was  nr- 
fointed  who  Ihould  be  her  guardian,  and  exprcfsly  declared,  that  if  ^^^^^l 
fin  lived  with  her  mother^  half  her  eftate  Jhould  b:  forfeited  \  yet  the  mould  be 
court  of  B.  R.  would  ♦  not  relieve ;  but  (he,  being  brought  up  by  taken  from 
habeas  corpus,  was  lefi  to  her  own  choice^  whether  fhe  would  live  gnj™?'***^* 
with  her'  motfier,  though  by  living  with  her  fhe  was  to  forfeit  queftratioa 
half  her  eftate.     Hill.  10  Geo.  8  Mod.  214.  cites  it  as  the  Ld.  awarded 
Anglcfea^s  cafe.  Jfamft  the 

ingham  and  the  mother  for  not  producing  the  infant.    G.  £qu.  R.  17^.  cites  Annefley  v. 
Annefley.  *[l84] 

6.  Macclesfield  C.  faid,  that  guardians  are  only  truJieeSy  and  Thedifpo- 
Htstflatute  gives  them  no  more  power  than  guardians  in  focage  hady  ^^^  P^^ 
and  the  court  may  interpofe  as  well  in  the  cafe  of  the  one  as  of  wiu  is 
the  other;   and  in  anfwer  to  an  objection,  that  the  court  fhould  not  hindin^,    . 
interpofe  before  the  guardians  had  mifbehavedy  his  lordfhip  obferved,  l"i*^i"™' 
that  preventing  uijultice  was  to  be  preferred  to  puniihing  injuitice,  hjhenun-,  ia 
and  diat,  if  any  wrong  Jleps  had  been  takeny  as  induced  the  Uaft  yirhichcafe, 
fifpicion  0/  prejudice  to  the  infanty  though  thev  might  not  defcrve  jj,  Ij^Jj^^^j^ 
punifhment,  yet  the  court  would  interpofe  ana  order  the  contrary  \  truft,  tJ^s 
and  that  this  was  grounded  upon  the  general  power  and  jurif-  court  has  a 
didion  which  this  court  has  over  all  trufls;  and  a  guardianfliip  ^1^^""^^^^' 
iras  moA  plainly  a  truft,    Wms's  Rep.  705.  Trin.  1721.    Duke  jtTper  ^**^ 
of  Bcanfbrt  v.  Berty.  JU)rd  \fac. 

*  clesfield. 

1  Wros't  Rep.  107.  HiU.  1721.  Eyre  v.  Countefs  of  Shaftibury. 
If  Ibere  be  only  an  af^th$>\/hn  that  tie  hjani  wiU  be  marritdtmtftaUyy  either  by  the  guardian  or 


^  his  nnit6t,  a  court  of  equity  will  ioterpofe  and  fend  for  the  infant  and  corpmit  him  Co  Che 
cnilbqdy  of  a  proper  peribn  or  relation,  in  order  to  prevent  fuch  danger,  i  Wms's  Rep.  1 12, 11  j. 
per  Ix>rds  CommiOioiiers,  who  Cud  it  was  fo  dune  by  Harconrt  C.  in  Lady  Cath.  AnoeOey*! 
c^e. .  I  ■     i.paoft  by  Lord  Macdes^ld  in  Air.  VsttfON's  cafe  flf  Stalfordlhire* 

7.  Where  a  will  appoints  guardians  of  aiv  infant^  and  recom- 
mends  U  a&  with  the  advice  df  we,  who  is  afterwards  attainted^ 
this  fuperintendency  devolves  on  the  great  feal,  as  the  general 
guardian  of  all  infants;  per  Macclesfield  C.  and  accordingly  he 
aire^ed  ^plication  to  be  made  to  two  others*  Wms's  Rep.  706. 
Puke  of  Beaufort  Vi  Berty. 

8.  A.  devifed  the  gvxardianQiip  of  his  child  to  M.  bis  wife  and 
y.  5.  but  if  M^  rnarry  again^  then  M,  and  J.  S.  to  fix  upon  another 
guardian  \  Mf  married  again,  but  would  not  agree  with  J.  S.  to 
choofe  another  guardian.  It  was  refolved  by  Lord  King,  that  it 
devolved  \ipon  the  Court  of  Chancery  to  appoint  a  guardian, 
Wms's  Rep.  703.  in  ^  npte  thefc  <:ites  Trin,  17^5,  Darcy  v. 
Lord  Holderneis* 

9*  Thefe  were  three  guardians  made  by  i^nll  of  an  in/ant 
daughter  \  one  pf  the  guardians  took  her  ff om  a  boarding-fchool 
and  married  her  to  his  own  fon^  vrho  had  no  eftate,  (he  being  then 
g  years  and  3  months  old,  aqd  the  fon  an  apprentice  to  a  peruke* 
maker  s  King  C.  ordered  that  gviardiap  to  bring  the  in&nt  into 
court,  and  that  he  and  his  fon  a(tend,  wl^ich  they  did,  and  thei| 
his  lordfhip  (aid^  that  Ae  having  never  been  under  the  care  of  the 
courts  nor  committed  by  the  cQurt  rq  that  guardian's  cuftody,  he 
thought  it  was  not  an  immediate  contempt  to  the  ^ourty  but  that  it 
was  punijhable  by  information^  and  would  h^ve  him  bound  over 
with  fureties  to  be  taken  by  the  mafter  to  appear  and  anfwer  to 
an  information  to  be  exhibited  by  tt^e  Attorney  General  againfl 
him ;  and  that  the  child  be  delivered  over  to  the  other  guardian 

ithe  third  being  dead);  bqt  he  not  being  prefent,  diredted  that 
lie  be  delivered  to  the  plaintifPs  clerk  in  court  that  afternoon,  u\ 
order  to  deliver  her  to  the  (aid  other  guardian,  and  upon,  refusal  by 
the  offending  guardian,  he  was  to  (land  committed.  2  Wms^ 
Rep.  561,  562.  Mich.  1729.  Goodall  v.  Harris. 

Fd^  (CL)  [I»  Socage.]     Hk  Power, 

Becaufe  he  C'*  T^  ^^^  ^^^^^  ^'^  focage  has  rent-charge^  or  fecky  or  fueb  lih 
hasthecuf-  ^  things^  which  are  not  held  of  any  perfon,  yet  the  guardiaii 
tody  of  the  in  focage  fliall  take  into  his  cuftody,  as  well  tbofe  as  tl\e^\and  in, 
heir.  Ibid,  fo^g^  .    Co.  Litt.  88.] 


Co. 

of  Advow-  per  Thorpe,  j 

fons  22  •— 

So  of  guardian  by  nurture.    Cro.  J.  gSj  99.*** The  hnr  btmfe/fiiM  pfefent  in  foch  cafe.  C^ 
l^^i^  g^.  Of  what  age  foever  he  be.  3  lull.  156.        But  the  guardian  may  prefoi|t 

i\'here  the  heir  is  not  of  years  of  difcretion,  per  Daniel  J.  Mich.  3  Jac.  B.  R.'Cro.  J.  99.  Shop* 

Iju'i  V.  Rider Trin.  1  Jac.  C.  B.  Ow.  115.  S.  C,-— i^The  prefeatation  oucht  to  be  in  thft 

name  of  the  heir,    F.  N.  B.  33.  (T)  innoti^. 

[3.  Quardiw 
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[  3.  Guardian  in  Ibcage  may  grant  a  ccpfhoU  In  revirfion^  ae^  Per  Lords 
€0riUng  U  the  cufiam  of  the  manor,  and  it  mall  be  good,  *  dioueh  Commif. 
it  does  not  come  into  pofleffion  during  the  nonage  of  the  ward ;  ^^ms's 
for  he  was  dominus  pro  tempore.    Dubitatur.     H.  2  Ja.  B.  6.  Rap.  122, 
between   Shapland  and  Ridler.    M.  3  Ja.  B.  6.  iame  cafe  ad ^^The 

micted  a  copjrholJer  tmrtmainder  for  life  m  hii  own  nanUf  and  adjudged  good;  becaufe  he  has  a 
*  lawful  mcereft.  Trio,  i  Jac.  C.  B.  0\v.  lie.  Shopland  als.  Sapland  v.  Rider  S.  C.  And  a 
copyholder  admitted  is  m  by  tlx  cuflom.  Cro.  f.  99-  S.  C.  Mich,  i  Tac.  C  B.  4  Le«  138.  S.  C« 
Gddb.  143.  S.  C  I  Roll.  499.  pi.  4.  S.  C.  ♦  A  guardian  in  focage  may  grant  copy- 
holds in  reverfHMi  according  to  the  cufloro  of  the  manor,  though  they  {  comt  into  fojffffion  during  th»  • 
Komtge  of  the  infant,  x  New  Abr.  684.  cites  Midi.  8  W.  3.  C.  B.  Lade  v.  Barker.— He  may 
grant  a  c^pyboU  that  efcbeati  to  Che  infant-  Noy.  85.  in  cafe  of  Delaval  v.  Clare* 
'J  Quaere. 

[4.  Guardian  in  focage  may  make  P  leafefor  years  of  die  land  'Ow.  ii5, 

of  the  ward,  and  leffee  Ihall  have  f  cjeftione  firmae.  H.  2  Ja.  B.  shopkn^r. 

faid  to  be  fo  adjudged  M.  5  Ja.  B.  per  curiam  agreed  between  Riders— 

Brifden  and  Huifey.l  Cro.  j.  99. 

-^  ■*  S.  C— Te- 

aanc  in  focige  leafed  his  land  for  4  years  and  died ;  his  heir  being  within  the  age  of  8  yean. 
The  mother  being  guardian  in  focage,  made  another  leoje  to  the  fame  UJfit  for  14  years.  Per  Cur. 
This  it  afirrfmUr  of  the  format  leafe ;  but  'tis  ctberwife  of  a  leafe  made  by  a  guardian  by  nurture. 
Mich.  13  £liz.  C.  B.  Le.  158.  Anon.— —Hilt.  31  Eliz.  4  Le.  7.  S.  C.  and  that  the  fecond  leafie 
^iras  made  m  the  guardian  s  namef  \\'illec  v.  Wilkinfon.— -Per  Anderfon  Ch.  }•  it  cannot  be  a  for* 
ren<ler}  for  a  guardian  has  no  reverfmn  capable  of  a  farrender,  but  only  an  authority  to  take  the 
profits  to  the  ufe  of  the  heir,  but  it  irny  be  a  determination  by  coofequence  and  operation  of 

law.     Rill.  31  Eliz.  C.  B.  i  I*i  322.  Willis  r.  Whitcwood.  S.  C It  is  an  extingia/bmeiU  of  the 

former  leafe.  Ow.  45.  S.  C.  Hutt.  105.  S.  C.  cited  as  adjudged  that  it  was  no  fuirendery  by 
the  name  of  Mills  v.  White  wood. 

If  a  f(»u  guardian  in  focage  marries,  and  then  joins  with  the  harem  in  a  leafe  of  the  infant's 
land  it  Ihall  not  bind  her  after  the  baron's  death.  Mich.  7  &  8  Eliz.  B.  R.  PI.  C  293.  Olbom  v. 
Garden  and  Joye. 

\  A  leafe  by  a  guardian  is  fufficient  to  maintain  a  declaration  in  ejeftmenty  though  it  be  Toi^ 
againft  the  infant.    Ar^.  Hard.  330.  Wheeler  v.  Toulfon. 

5*  A  guardian  cannot  ehange  the  avowry  of  the  heir.  48 
E.  3.  10. 

6.  Guardian  in  (bcage  mayjujiify  the  occupation  and  governance 
of  the  land)  and  likewife  of  the  body,  againjt  the  heir  htmjelf\  per 
Frovrick  Ch.  J.  Mich.  18  H.  7.  Kelw.  46.  b. 

7.  IJF  mortgagor  dies,  his  heir  being  under  the  age  of  14,  and  Hill.  %% 
the  land  is  held  in  focage,  the  guardian  in  ibcace  may  tenitr  the  ^^^^^^ 
mortgage  money  in  the  ward's  name  \  or  if  it  be  held  bv  knight's  fer?  watkins  v. 
vice  and  the  heir  is  under  21,  the  guardian  in  chivalry  may  dp  it*  Aihwel.— . 
Co.  Litt.  206.  b.  Jj^-^f 

R.  1«.  34*  S.  €.«»«— Ow.  tt7*  S*  C— —  Cro.  E.  132.  S,  C.^— Ow.  34.  S.C.  etted-^— Sa'  if  a ' 
few  be  upon  condition  that  the  obligor  or  his  heirs  (hall  pay  .100/.  and  the  obligor  di^  hit 
heir  being  under  age,  payment  by  the  guardian  is  good ;  per  Wray.    Hill.  28  £li2.  0\y.  137. 
Watkins  v.  Aftwie)(. 

8.  Guardian  by  nurture  or  in  focage  may  *  enter  in  the  nana  of  *^*^*57 
ihi  infant^  wjio  has  right  of  entry,  and  this  (hall  veft  Ac  eftate  in  JSn?f^ 
the  iitfanti  without  any  command  or  ajfent^  for  the  privity  that  it  guahUan  is 
between  them.    9  Rep.  106,  Podger's  cafe.  ^^^c 

fioo  of  the  infant  beiry  fo  at  to  make  a  foffejio  fratrit.    Co.  Litt.  15.  a.«— «-)  Rep.  41.  in  Rat* 

eli^s  cafe.--      -In  the  cafe  of  a  copyhold.    Cc^  Copyholdeff  S.  41 Pal.  110.  Anoo. 

Si  P.      ■     J  Le.  70.  AaoD.  S«  Pi  h      In  the  cafe  of  bsfiard  eignei  and  mnlier  poifne,  on 

tntrr 
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€Dti7  by  th0  guar^iaoris  good  tpprevtm  a  Hifienu  Co.  Litt.  145*  au  ■'  H»  may  eater  for  isbv* 
St)on  Broken.    Le.  313.  in  cafe  of  Willis  v.  Whitewood^  Co.  Litt.  ai 5«  h.  $.  p.  A 

guardian  m;iv  enter  m  «vaiW  voiMk  Uafa  made  by  .the  infant,  but  not  to  bar  the  heir  of  hi9 

cle^ion  at  his  full  age.    Mich.  %%  It  19  Elit.  7  Rep.  7.  b.  Earl  of  Bedford's  eafe. Guar« 

dian  enters  claizning  the  freehold  lo  ibtufg^J  tb$  beir,  this  is  a  dilTeirin  and  fettles  the  freehold  in 
the  heir.    27  Alt  6^  Thorpe. 

r  1 86  1  9*  '^^  ^^^^  ought  not  to  be  kept  in  the  name  of  the  heir,  bot 
ow.  115.     of  the  guardian  in  focage*    Cro.  J.  99.  Shopland  v.  Rider* 

•He  is  not       10.  Guardian  in  ibcage  is  rather  a  *  fervant  dian  a  guardian* 

afcrvani      Co.  Litt.  80.  a. And  differs  only  in  name  from  a  bails ff';  per 

ItitWcX    WalrnOcy  J.  Mich.  3  Jac.  B.  R.  Cro.  J.  99.  Shopland  v.  Royd- 

a.  iV  But    ler.— ^ ^But  per  3  judges,  he  has  an  iniereft  ex  proviiione  leeisy 

vhhcopa^  and  in  his  own  ri^ht,  though  it  be  not  forfeitable  nor  tranfmiflable 

iHe  has  an  inttreji  joined  with  a  trufi  for  the  ward,  without  which  intereft  he  could  not  ex- 
ecute his  truft;  bot  it  is  mt  an  intereft  for  hinfitf,  Trin.  16  Car.  i.-C.  B.  Vaugh.  183.  Becel  ▼. 
Conilable.— — All  the  intereft  of  the  guardian  is  totb^  ufiof  the  infant,  and  not  of  the  guardian. 
Mich.  7  &  8  Eliz.  B.  R.  PI.  C.  193.  b.  Ofborn  v.  Garden  and  Joje^— -The  guardianlhip  muft  be 
reckoned  an  interailt  aa  the  law  has  appointed  remedies  both  droitural  and  pofleflory,  to  recover 
it.  And  though  a  guardian  in  focage  has  rnd  any  intereft  of  frofa,  fo  as  to  be  afllgnable ;  yet  is 
not  a  naked  authoi  ity,  But  an  intereft  of  honour,  which  a  man  may  as  well  have  as  an  intereft  of 
profit.    Fafcb.  8  Geo.  Equ.  G.  R.  i75»  &c  Earl  of  Sbaftlbury  v.  ShaftAury. 

IX.  A  guardian  may  take  tut  not  givifeijin\  per  Coke  Ch.  J. 
Trin.  44  Eliz.  B.  R.  Cro.  J.  142.  in  cafe  of  Brediman  v. 
Bromley. 

(0^2)  Power  ^the  Infant  as  to  the  Guardian. 

If  a  guar-  i.  INFANT  fued  an  appeal  of  murder  by  prochein  amy,  ani 
^^d  ^b  'twas  infifted  that  he  may  difavvw  his  guardian ;  but  per 

writ^om  of  Holt  Ch.  J.  the  fuit  is  fubjeA  only  to  the  direction  of  the  guar- 

chaocery,  dian.    But  if  an  infant  cpqi<s  in  and  difavows  th^  fuit,  die  court 

^^^y  *^of  ^^y  discharge  the  guardians  s^d  yet  that  is  ftrange;  for  to  enter  a 

the  court,  retraxit  is  error.    Pafch.  12  W.  3.  B.  R.  I  Salk*  176.  in  To- 

the  iofant  ler's  cafe. 

can't  re- 
voke either  of  them;  per  Doderidge.    Mich.  19  Jac.  B.  B.  Ptlm.  act.  In  cafe  of  Darcy  v.  Jack- 
fon.-  In  a  fuit  againft  baron  and  feme,  harm  ctalt  difavow  tne  guardian,  which  tbexourt 

has  ajigntd  for  the  fmt  \  per  Hale  Ch.  J.  HiU.  23  &  34  Car.  a.  B,  R.  Vent.  185.  Freeman  v. 
•Soddiiigton. 

•  An  infant      2.  The  court,  if  they  fee  occafion,  may  fuflTer  die  infant  to 
brought  an  ^ijcbarge  his  gufrdlan  and  difavow  the  aaion ;  but  that  muft  be  in  * 
^rdian,     coilrt,  arid  the  court.may  remfe  to  do  it,  if  they  fee  good  reafon  in 
and  after,    their  difcretion.    Pafch.  12  W.  3.  B.  R.  12  Mod.  374.  in  cafe  of 
r^*^!/^' Stout  v.- Towler. 

laperlon^ 

and  would  have  difavowed  the  fuit;  but  the  court  doubted ; '  for  it  wotild  be  a  rara:tit,  which 
i|oi]^d  be  a  bar  and  a  |>rt}u£ca  lo  the  in&nt|  and  it  may  be  he  difnvows  by  durefs.  Br.  Garden, 
jH.  10.  cites  33  Afl*.  3.  Br.  Coverture,  pi*  J9*  S. C<^— -Br.  Garden,  pl.;i  r.»— An'infaat  HiaU 
not  remove  his  guardian,-  nor  difavow  an  a^on  fued  for  him  by  piochein  amy.-  Ft  M.  B.  27. 

(K) An  afputJ  being  brought  by  an  infant,  he  came  into  court,  and  fiiid  he  would  re« 

lipquilb  the  fuit,  and  thereby  it  was  difcontinued  againfi  tht  vnll  of  the  gnarAiims  effigmd  by  the 
courts  See  Attorney  (D)  Tr.  4)  £1.  B.  R.  Slanying  v.  nttt.  ■■■■  and  citea  the  cafe  oC 
SMl»9YereI  v.  Black wd.  S.  P. 

•  (Qi3) 
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(0^3)  *  Allowances  to  Guardian.  ^J^j 


X.  T  iPON  account  he  fhall  have  allowance  of  all  rtafmable  ctfis  li^t^- 
*-*««/ «/«if«  in  aH  things.    Litt.  S.  123.  ^wand 

profits,  and  be  rnbbtd  tuiibuit  bis  default  or  negligence,  he  (hall  be  difcbarged  thereof.    Co.  Litt* 
%c^,  a.  Guardianio  a  legatee  of  loooA  which  was  to  go  over  to  the  guardian  and  another 

in  cafe  of  death, 7)»eirf  the  ^boU  /rgacy  m  luw  fuits,  yet  after  the  infant's  death  he  was  decreed  to 
account  to  the  other  for  a  moiety.    P.  28  Car.  2.  Fin.  R.  150.  Corbett  v.  Franklin. 

A  guardian  chofc  by  the  infant  having  taking  the  profits  of  the  real  eftate,  which  was  join- 
tured on  the  mother  in  law,  fubjc^  to  a  prior  mortgage,  was  ordered  to  account  for  the  rents 
and  profits  fince  his  entry,  allowing  for  Interejl  mon'^y^  repairs,  taxes  and  expences,  towards  maimer 
nmne  of  the  cbildrtnj  and  the  remainder  to  be  applied  towards  difcharge  of  the  mortgages,  and 
the  remainder  to  be  paid,  one  third  by  the  joincrefs,  and  two  thirds  by  the  infant.  Mi<^  32 
Car.  X.  F"m.  R.  475.  Paine  v.  Bromfalt. 

2.  Guardian  purchafes  in  a  debt  due  by  the  infant  for  rent;  the  f  187  1 
guardian  fliall  not  take  the  advantage  of  the  bargain  which  he  pin.R.lco. 
purchafed  in  with  the  infant's  money.  Tr.  30  Car.  2.  2  Chan.  Tr.V'carl 
Cafe  24.5.  Sir  Robert  Henly  v 2.  Sir  R«- 

BERT 

Hrxly  V.  ZovcHy  Morgan  k.  al.  S.  C.  but  fays,  'twas  on  porchafe  of  annmty  cbar^ed  «■ 
iufmifi  tJUttt. 

3.  .The  mother  was  decreed  to  have  the  cuftody  of  the  heir's 
perfon  and  eftate,  and  the  mafter  to  take  account  of  the  profits,  and 
dircA  the  putting  It  out  for  the  benefit  of  the  infant ;  that  (he  be 
injoined  from  committing  wafi^  and  to  be  allowed  her  charges,  and 
convenient  maintenance  for  the  heir  out  of  the  profits  of  the 
eflate.     Mich.  31  Car.  2.  Fin.  R.  433.  Dormer  v.  Dormer. 

4.  A  guardian  at  the  requefl  of  J.  S.  who  was  going  to  marry  Wherevw 
the  ward,  gave  in  an  account  of  the  eftate  to  the  intended  bujbandy  mother* or 
and  fecured  the  balance  by  three  feveral  bonds  to  J.  S.  who  gave  a  guardian, 
h9nd  to  the  guardian  to  releafe  all  accounts  to  him  after  the  marriage :  >nf»^  "pon 
the  marriage  was  had ;  the  guardian  paid  the  balance,  but  J.  S.  or  fecuntir 
gave  no  releafe,  but  fued  for  an  account  and  relief  againft  the  for  it,  and 
bond ;  and  the  guardian  was  ordered  to  anfwer  the  bill ;  for  the  ac-  obtains  ic 
count  was  made  when  J.  S.  had  no  title;  no  releafe  was  given,  and  t^J^cd^huf. 
the  purfuit  is  frefh.  .Mich.  35  Car.  2.  2  Chan,  cafes  157.  Of-  band,ic 
born  v^  Chapman.  fliaii  be  fee 

afide.  Per 
CoMTper  Ld.  Chanc.  20  May,  9  Annie,  i  Salk.  158.  Duke  Hamilton  ▼.  Ld.  Mobua.*-— Arg. 
S.  C.  cited  10  Mod.  447  ■  2  Vem.  65a.  S.  C. 

S*  An  infant's  eftate  was  mortgaged^  and  J.  S.  Ac  ddisndant  as  Mother  at 
fuardian  to  the  in&nt  paid  off  the  mortgage  and  took  an  ajjigament*  ^^ 
The  in£uit  died  at  16,  and  gave  all  her  perfonal  eftate  to  J.  S.  a  J!^tgAgt» 
bill  is  exhibited  by  A.  who  is  both  heir  at  law  to  die  infiuit,  and  to  •ftteperfi 
whom  alfo  die  eftate  was  devifed  by  the  in&nt's  father,  in  cafe  of  ^'^f^ 
ber  dying  before  21,  as -it  fell  out  ibe  did>  and  the  bill  prayed  that  dtMiTtiw 
the  perfonal  eftate  Ihould  be  applied  to  pay  off  the  mortgage)  and  land  de* 
diicharffe  the  real  eftate.    But  though  the  mortgagee  ha4  ocvejr.  ^^en^^to* 
qitm^  yet  Lord  Keeper  was  of  opinion^  that  as  to  the  pr^ts  ^\^%^ 
ru$ip$dwi  of  the  meirtgetgU  Abkjf^  the  dfffrrvlarar  ikmld  he  tma  to*  ihaU  not 


taut 
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be  in  p9//ij/tdn  as  mortgagtey  and  not  as  guardian.     (The  Editor  adcti 
Ji?   *  Qi)  ^ich.  1704.  2  Vern*  471.  Bifhop  v.  Sharpe. 


Vick  again 

Urator ;  for  ihe  niighc  have  been  compelled  Co  apply  the  perfonal  eftace  in  cafe  of  the  real, 
ft  Vern.  193.  Mich.  1690.  cited  in  the  caie  of  Auolev  and  Aodlby  as  the  cafe  of  Zouch 
Vm  Loyd. 


6.  Guardian  borrows  money  of  A,  to  dtfcharge  IncumhraHce  on  the 
in^nt's  eftate,  and  promifes  to  give  fecurity,  but  dies  before  'twas 
done*  Though  the  incumbrance  was  difcharged  with  A/s  money, 
vet  no  (atisfaSion  for  the  money  can  be  decreed  to  A.  out  of  the 
in&nt^s  eftate.  But  the  guardian  having  dift)urfcd  more  than  re- 
ceivedy  decreed  account  to  be  taken,  and  what  was  due  to  the 
guardian  to  be  raifed  out  of  the  infant's  eftate,  and  to  be  applied  as 
affits  to  iatisfy  A/s  debt  Hill.  1704.  2  Vern.  480.  Hooper  v. 
Eyies  and  Rideout. 

(Q^4j.)     Guardian  charged  or  favoured. 

I.  T  F  an  infant  brings  affife  againft  his  euardian,  where  it  is 
'^  found  that  the  guardian  took  feoffment  of  the  infant  within  agey 

he  (hall  be  imprifoned.     Br.  Impriibnment,  pi.  98.  cites  Fitzh. 

Aftife  395.  anno  8  £•  2.  Itin.  Cane. 
S.P.Butthe       2.  Note^  if  the  guardian  does  wafi  in  the  land  or  tenements  of 
^^rewcr  ^^^  ^^^  '^  '*^  value  of  20s.  the  guardian  ftiall  lofe  the  ward  [though 
daniagei/    it  be]  to  the  *  value  of  20  /•  for  fo  is  the  ftatute  intended  to  lofe  an ; 
^ecaufe  the  by  the  Opinion  of  Hank.    Qu2£re.     Br.   Garde^  pi.   76.   cites 

.r."^°;L    "H.4.4.. 

Ihip  i>  greater  than  the  waft.    Si  ^uis  atfics  pu^iUo  fraudcm  feurk  a  Mela  rewnvtudus  eft,    Jenk. 
S9-  Pl-  7$* 

''^[180 J  3.  Guardian  in  focage  is  bound  by  law  that  the  heir  he  weU 
brought  upy  and  that  his  evidences  be  fafely  kept.  Co.  Litt.  S.  123. 
Pag.  89.  b. 

4.  Infant  brings  a^ion  again/i  guardian  and  recovers^  and  guar* 
dian  brings  the  money  into  courty  and  chere  depofits  it ;  'tis  a  good 
difcharge  againft  the  iufant^  and  he  (ball  not  anfwer  the  fuit  again  in 
an  account.    Mich,  ii  Jac.  C.  B.  Godb.  214  Hughe's  cafe. 

5.  The  plaintiffs  being  the  (ervants  to  tl^e  late  Earl  of  N.  for 
their  fervices  to  the  family  had  penfions  (fjpecified  in  the  bill)  al* 
lowed  them  for  their  lives,  which  were  conftantly  paid  to  them  by 
the  fteWard,  but  were  difcontinued  fince  the  death  of  the  lalt 
£arl,  the  guardian  not  thinking  herfelf  fecure  againft  any  account 
the  infant  might  demand  for  the  payment  of  the  penftonsy  Tthere 
Veing  no  writing  or  will  for  them)  unlcfs  indannified  by  a  decree 
of  the  court  againft  the  in£mt :  And  therefore,  a  bill  being  esc* 
hibited  for  this  purpofe,  it  was  decreed  accordingly.  Mich..  26 
Car.  2«  Finch.  149.  Dx^  Mapletoft  v.  Counted  of  Northum- 
berland, &c. 

6.  B*  Guardian  in  focage  takes  the  profits  of  die  infant's  eftate^ 
and  dies,  and  makes  A.  executor ;  in£uit  dies>  C  the  heir  €if  in* 
fii9t  pays  200  /•  on  a  judgment  rf  the  anceji^s.    A.  took  admini« 

finitioa 
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ftration  to  the  infant ;  per  Lord  Keeper,  the  profits  taken  by  the 
guardian  are  liable  to  make  fatisfaiflion  to  C.  but  the  perfonal 
eftafein  the  hands  of  the  adminiftrator  of  the  anceftor  was  liable  in 
the  firft  place,  to  which  the  adminiftrator  de  bobis  non  is  liable  in  . 
cafe  of  0.  Tr.  36  Car.  2.  2  Chan.  C^ifcs  197.  Breflenden  v. 
Decreets. 

7.  Where  a  guardian  by  anfwer  confeffes  afftts  in  his  handsy 
whatever  after  becomes  of  the  infant  or  of  his  eirate,  (as  in  this  cafe 
the  infant  died  two  days  before  the  decree  inroUed,)  yet  by  a  decree 
for  payment  of  a  debt,  the  guardian  is  liable ;  for  the  decree  has 
fixed  the  payment  on  the  guardian.  Tr.  26  Car.  2.  2  Chan.  Cafes 
199.  Tyas  V.  Talbot. 

8.  Guardian  takes  bond  in  f)ts  oiim  n:!?ne  for  2rre?.rs  of  rent,  he 
makes  it  his  own  debt.  26  Car.  2.  2  Ch.  R.  97.  Wall  v.  LJuckley. 

9.  Guardian  of  an  infant  was  bound  in  his  own  ejlate  by  covenant 
of  the  infant;  the  guardian  being  party  to  the  indenture.  Mich. 
26  Car.  2.   2  Chan.  Cafes  211.  Strickland  v.  Coker. 

10.  Guardian  purchafed  land  with  the  infantas  money^  this  (hall  yern.436. 
go  to  the  next  of  kin,  in  cafe  of  infant's  death,  and  not  to  the  ^^j^creSl 
heir;  and  if  next  of  kin  will  not  take  to  the  land,  the  guardian 

iiiuft  anfwcr  the  money.     Hill.   1697.  Arg.   2  Vern.  353.  cites 
Dennis's  cafe. 

11.  A  receiver  or  manager  of  the  infants  ejlate  appointed  by  the 
guardians  or  truftees,  with  a  falary  for  his  fo  doing,  is  a  fcrvant  to 
the  guardians  only  ;  and  as  they  had  fuificient  authority  to  employ 
him,  fo  they  had  to  difcharge  and  allow  his  accounts,  and  having 
accounted  with  them  Jhall  not  be  inforced  to  account  a^ain  with  the 
infant.  But  the  infant  was  at  liberty  to  require  a  full  account  of 
the  guardians,  and  they  muft  anfwer  to  him  for  any  embezzlement  by 
the  receiver.     Trin.  1720.  Ch.  Prec.  535.  Clavering's  cafe. 

(0^5)      Security.     In  what  Cafes  to  be  given  by  f  iSgl 

him,  and  to  whom. 

I.  "^J  O  R  T  H  Ch.  J.  (aid  he  knew  where  there  was  fomc  doubt  A  guar- 
-^^    of  the  fuffciency  of  the  guardian  in  focage,  that  the  court  J^'^"  "* 
of  chancery  made  him  give  good  fee  urity.     Hill.  28^29  Car.  2.  an^n^fan^ 
C.  B.  2  Mod.  177.  in  cafe  of  Quadring  v.  Downs.  of  300/. 

perann. 
cftaCe»  thcu^b  hut  in  mean  circumftancei  (hall  n9t  be  obliged  CO  give  fecurit/  to  account  /;//  a  d'  fault 
be  found  in  him,  but  the  couit  ordered  him  to  account  yearly.    12.  Car.  2.  3  CU<  R.  59.  Hanbui-y 
V.  Walker. N.  Ch.  R.  144.  S.C. 

2.  Guardian  was  decreed  to  give  fecuriiy  to  pay  a  legacy  of  40/. 
with  intereft  to  the  infants,  according  to  their  father's  will.  Mich. 
25  Car.  2.  Finch's  R.  2.  Hall  v.  Yates. 

3.  Guardian,  being  fued  in  chancery  for  a  legacy  bequeathed 
to  the  infant,  was  decreed  on  the  payment  thereof  to  give  fecurity, 
that  the  infant  when  of  age  Jhould  give  a  reltafe^  i^c*  Mich.  26 
Car.  2.  Fin.  R.  136.     Maplet  v.  Pocock. 

Vert,.  XIV.  Q^  4.  The 


xSg  [^uattiian  ani}]  ^atti. 

4*  The  daughter,  being  13  years  af  age,  was,  at  the  death  o/hef 
tnother  left  in  the  pofTef&on  of  the  father  in  law,  who  had  no  righe 
to  detain  her,  having  an  aunt  who  was  guardian  by  law;  upon 
which  an  habeas  corpus  was  granted;  and  it  being  fuggefted  diat 
he  intended  to  marry  her  to  fome  great  perfon,  (though  it  was  (aid 
Ihe  was  already  married  to  another  in  her  modier's  life  time ;)  flie 
was  brought  into  court,  and,  being  afked,  chofe  to  flay  with  her 
father-in-law  rather  than  with  her  aunt,  or  pretended  huiband; 
upon  which  the  court  would  not  remove  her  out  of  his  hands,  he 
entering  into  a  recognizance  tf^ 40000/.  not  tofuffir  her  to  he  mar- 
ried (o  long  as  ihe  was  in  his  hands,  and  to  permit  her  aunt  and 
friends  to  vifither.  Hill.  26  &  27  Car.  2.  £.  R.  2  Lev.  128.  the 
King  V.  Sir  Robert  Vincr. 

5.  Debt  by  a  bijhop  and  his  commijfary  upon  a  bond  to  them  con- 
ditioned that,  whereas  the  defendant  was  by  the  fpiritual  court  ap- 
pointed guardian  to  an  infant,  if  he  fafely  guard  his  eftate,  and  ren- 
der him  a  juft  account  of  all  his  goods  and  lands,  &c.  then  the 
bond  to  be  void ;  the  defendant  pleaded,  that  the  bond  was  taken 
extorfive  colore  officii,  &c.  And  upon  demurrer.  Hale  Ch.  J.  held, 
that  though  the  ordinary  hath  power  to  appoint  a  curator  or  guar- 
dian to  an  infant,  it  mufl  be  only  as  to  his  perfonal  ejlate  \  but 
here  it  is  both  of  goods  and  lands,  which  makes  it  void ;  and  if 
he  might  take  a  bond  to  himfelf,  yet  it  muil  not  be  to  his  com- 
miflary  too ;  but  the  other  judges  inclined  that  the  bond  was  good. 
Hill.  27&28  Car.  2.  B.R.  2  Lev.  162.  Biihop  ofCarlifle  v. 
Wells. 


(Q^  6)    Who  chargeable  as  Guardian. 

But  where  !•  T  ,F  one  enters  into  the  land  of  an  infant^  the  infant  may  charge 
there  is  a  -»   him  as  guardian,  and  thereby  admit  him  to  be  in  without 

"l^ithi    wrong.  Arg.  Cart.  162. 

infant* i  title^  he  Can  have  no  account  till  he  has  recovered  at  law.     Hill..  1684.  Vrrn.  295. 

Newburgh  v.  Bickcrftaff Accnuiit  lies  againft  him  that  occnpies.  tlie  land  as  guardian, 

•tkfwgb  be  be  not  of  tbc  blt^d.  Co.  Li;t.  S9.  .1.— — And  it  will  be  i»  fUa  for  him  to  fay,  he  is 

not  frocheinamy.    Co.  Litt.  89.  b. Hut  it  dtics  net  lie  agninft  him  who  enters  int«i  the  lands 

of  an  infant  not  ttnant  infocn^e.  F.  N.  B.  ]  1 7.  (A)  the  notes  there.— -The  infant  may  either  have 
trefpafi  jigainft  him  or  charge  him  as  guardian.  Mich.  40  &  41  Eliz.  B.  R.  Cro.  E.  631.  in  cafe 
of  Ireland  v.  Coulter.— If  one  enters  claiminp;  as  guardian  in  focag«,  or  by  nurture,  where  he  is 
not,  be  may  either  bring  an  ajfifc  againit  him  as  a  diflcifor,  *  or  charge  him  in  account  as  guardian. 
Pafch.  9  Car.  B.  R.  Cro.  C.  30^.  306.   in  cafe   of  Blunden  v.  Baugh.  ■  If   guardian 

grants  the  wardlbip  of  the  hnd  bona  fide,  and  after  the  hir  it  difparagedy  the  grantee  fliall  not 
forfeit  his  intereil ;  for  the  ilatute  is  domiuus  amittat  cuflodiam,  Co.  LitC^  80.  b*  ■  Two  jiifl- 
Unanis,  onr  di(p.irafrttb  tbc  beir,  both  (hall  lofc  the  wardship.    Ibid. 

♦[190]' 

(0^7)     Guardian  Defon  Tort.     Allowances, 

I.  T  F  one  enters  as  guardian  who  is  not  guardian  he  (hall  have 
^  allowancey^r  aU  reajonahle  a5ls,  as  a  lawful  guardian  (hould; 

per  two  juftices.     Arg.  Mich.  40  &41  Eliz.  B.  R.  Cro.  £.  631. 

in 
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in  cafe  of  Ireland  v.  Coulter.  Per  the  other  two  juftices, 

the  infant  in  fuch  cafe  may  have  trefpafs  againft  him,  or  charge 
him  as  guardian ;  and  if  he  charge  him  as  guardian,  it  is  reafon 
lie  (hould  then  have  allowance  as  guardian.    Ibid. 


(R)  ♦  Right  of  Ward ^  who  fhall  have  it,  [and  what  ^J^^ 

(hall  be  recovered^  law.  that 

■^  in  right  of 

"wa/d,  nor 

t  I.    A   GuarSan  inficage  (hall  have  it.   25  E.  3.  52.  b.  27  E.  3.  |jj  "''jj'" 
-^  79.  b.  adjudged  of  body  and  land.     Contra  Fitzh.  Nat.  ward,**tho 
139.  H.  Contra  Old  Nat.  Bre.  95.  b.  but  Quaere,  ]  fiifinii  ma 

travvfukU  ; 
lut  th  timtre'f  nnd  yet  per  Danby  it  i^  hard  to  have  aAion  of  it,  if  there  be  no  feifin  after  the 
limitation.  But  6  £.  6.  in  C.  B.  it  w:is  agreed  for  law  ;  tb^t  if  the  lord  has  not  been  feifed  of 
the  hom:)r:e  within  time  of  memory,  but  has  been  feifed  of  the  rent;  this  fuf)ice$  to  have  writ 
of  ward,  and  to  count  that  he  died  in  his  homage ;  for  there  is  feifin  of  fomethingy  though  it 
be  not  of  the  intire  fervices ;  and  for  this  caitfe,  and  .ilfo  inafmuch  as  the  feifin  is  not  trnver- 
fable,  but  the  tenure,  therefore  the  adlion  lies  without  feilin  of  the  homage.  Br.  Garde^  pU 
122.  cites  5  C.  4.  6a.  and  6  E.  6. 

[2.  And  he  (hall  recover  damagei  in  this  writ.  ^7  £.  3. 
79.  b.  ] 

3.  Though  all  trefpalles  die  with  the  perfon,  yet  in  &e  cafe 
cf  ward  as  well  as  ravi(hment,  the  aflion  is  continued  with  the 
heir  or  executor*  Trin.  7  Jac.  Hob.  95.  in  cafe  of  Moor  v. 
Hufley. 

(S)    Againft  whom  It  lies,  [and  of  what .^ 

[  u  /^  UARDI  AN  in  chivalry  may  have  right  of  ward  againft 
^^    the  mother^  who  feifes  the  ward  as  guardian  in  nurture ; 
for  it  cannot  be  brought  againft  any  other,  becaufe  there  is  no 
odier  guardian.     12  H.  4.  19.  ] 

[  2.  But  if  a  guardian  in  chivalry  commits  a  ward  to  be  nourijhed 
to  another,  or  to  go  to  fchool  with  another,  writ  of  ward  does 
not  lie  againft  him,  but  againft  the  lord^  in  as  much  as  the  right 
of  the  ward,  and  of  the  chattel,  remains  in  his  perfon.  12  H. 
4.19.] 

[3.  If  a  man  abates  in  the  land,  and  takes  the  body  of  the  ward  it  iie<!  noi 
by  tort,  a  right  of  ward  of  the  body  lies  againft  him.    12  H.  4.  f^tinianA^ 

•rt   1  hut  only  for 

*V*  J  the  body:;. 

per  Walmfley  J.  Ow.  1x5....$.  P.  Br.  Garde,  pi.  8.  cites  40  E.  3.  6.— S.P.  per  Waloiile/  J. 
Cra  J.  99.  cites  F.  N.  6.  139. 

4.  In  an  aQion  to  recover  the  ward^  whereof  the  baron  was 
poffefled  in  rieht  of  bis  wife,  it  (hall  be  againft  both.  Br.  RavUh- 
mcnt  de  Garde,  pi.  5.  cites  48  E.  3.  20. 

5.  It  lies  againft  the  heir  or  executor.    Trin.  7  Jac.  Hob,  95.   [1913 
m  cafe  of  Moor  v.  HuiTey, 

0^2  (T)  Ejeam^nt 


iQt 
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(T)  Ejectment  of  Ward  j  At  what  Time  it  lies. 

••See(R)      [  I.     A    Writ  of  cjeijlment  of  ward  lies  before  feifein;  for  •&€ 
naes  oa  rV  fcifin  jj  n^j  traveriable.  14  H.  4.  24.  ] 


(U)  ^-60  (hall  have  it. 


[  I.    A    Guardian   in  focage  fhall  have  it.    25  E.  3.  52.  26  E. 

^  3-  65.  ] 


One  may 

have  an 

ejeAment 

of  ward,  ageirjl  the  heir  himfelf.   F.  N.  B.   141.  (D)  in  notis 


■If  the  hfejrhrmfclf  enteri. 


and  otifts  bis  guardian  of  the  land,  ejedlmcnt  of  ward  lies  nut,  but  iotnifion  of  ward.    Br.  Eje^ 
Caftod.  pi.  X  I. 


8.  P.  20. 

March 
1740,  in 
cafe  of 
Hughes  V. 
Science  & 
aL 


( W)  Ravijhment  of  Ward.    What  is ;  And  in  what 

Cafes  it  lies. 

I.  'T^HERE  are  two  forts  of  ravifhment  of  wards,  that  is  to 
^    fay>  ravijhment  in  deedy  and  ravifhment  in  law*    2  Inft. 

2.  Raviihment  in  deedy  as  when  one  takes  and  carries  away  a 
ward.    Ibid. 

3.  Ravifhment  in  law^  as  if  the  ward  enters  into  religion^  this  is 
a  ravifhment  in  law,  for  which  the  fovereign  (hall  anfwer ;  for  that 
his  admiffion  of  him  is  a  ravifhment  in  law.     Ibid. 

4.  iS*^  if  a  man  or  woman  marry  a  ward  to  his  or  her  daughter j  or 
to  any  other^  this  is  a  ravKhment  in  law.     Ibid. 

5.  So  if  a  man  procures  a  ward  to  go  from  his  guardian,  -  Ibid. 

6.  If  one  ravifhes  a  ward,  or  ejects  the  lord  to  the  ufe  of  ajiranger^ 
without  his  privity,  yet  if  the  Jlranger  agrees  thereunto,  he  is  the 
ravi(her  or  ejc£lor.     Ibid. 

7.  Marriage  of  the  ward,  without  confent  of  the  guardian^  is  a 
ravifhment  qf  the  ward  \  per  Lords  Commiflioners.  2  Wms's  Rep. 
110.  Hill.  1722.  Eyre  v.  Countefs  of  Shaftfbury.  ■  and  cites 
2  Inft.  440.  and  it  is  aggravated  in  this  refpedl,  that  after  fuch 
ravifhment  by  marriage,  the  ward  cannot  be  reftored  to  fuch 
condition  as  he  was  in  before,  it  being  rendered  impoifible  by  the 
wrong  of  the  ravifhcr.     Ibid. 

8.  Ravifhment  of  ward  lies  without  a^ual  feifin  of  the  heir,  for 
It  is  tranfitory.  Br.  Ravifhment  de  Garde,  pi.  12.  cites  11  H. 
4.  54. 

9.  But  it  is  faid  elfewhere,  that  the  heir  never  fhall  have  the  ward 
fallen  in  the  time  of  the  anceftor^  unlefs  the  ancejlor  took  a  writ  of 

right  of  ward  in  his  life ;  for  this  is  a  real  a6lion,  which  may  defcend, 
and  the  anceftor  was  out  of  pofleflion.  Br.  Ravifhment  de  Garde, 
pi.  12.  cites  II  H.  4.  54. 

(X)  Ravifhment 


'  *(X)  Ravifhment  of  Ward ;  ^Ao  (hall  have  it.       F01.41. 

f  X.  /^UARDIAN  by  fervice  of  f ^/ Wry  fhall  have  ravifh-  *  This  in 

^^  ment  of  ward,  without  doubt,  at  common  law.  29  Aff.  Roll  is  (R) 
35.  admitted.  ]  |:^^Pf,^^^^  ^ 

tunc.  By  the  Stat.  izCtv,  2.  24.  the prrfm  to  tviom  the  cujlrjy,tnd  tuitivt  is  appointed  ^y  the  f  tl^er 
by  d'td  or  iviUf  m.iy  wainiuit  an  action  of  ruvi/hwfut  ofnvMti  or  ttejpafs  agahji  tiny  P'^Jcn  who  Jt:  II 
^fcn.f.illx  t  iJt:  a-xLy  the  child,  and  Jhtill  recover  damages  for  /he  ftt;:e,  in  thefuid  ucitonf  for  the  uje  and 
hatjit  offuch  cUld. 

[  2.  Guardian  in  focage  ihsSX  have  ravifliment  of  ward.  17  E.  3.  ^^^  ^'■* 
42.  b.  25  E.  3.  52.  26  £.  3.  65.   I  E.  3.  20.  b.  adjudged  i  for  he  ,  .^'^"..'ti.'s' 
^Jhall  account  for  the  damages  recovered.  ]  Old.  N.it, 

3-  The  hufband  aJoiic  brought  ravilhment  of  ward  for  a  ward  he  ^le. — 2- 
had  in  right  of  his  wife,  and  the  writ  was  held  good  ;  but  the  fureft  ^^^*  "^59' 
way  is  to  have  both  join.    Ow.  83.  cites  43  E.  I.  Statham. 

4.  Raviftiment  of  ward ;  the  defendant  faidy  that  the  father  of 
the  infant  did  not  die  tenant  of  the  plaintiff'^  and  a  good  iffuc,  per 
tot  Cur.  and  yet  he  does  not  make  to  himfclf  any  tide,  but  if  the 
plaintiff  has  no  title,  then  it  fuffices ;  for  a  man  Cai^iiot  have  ravifli- 
ment of  ward  who  was  never  in  poffjfion.  Br.  Ravifhment  de 
Card,  pi.  I.  cites  o  H.  6.  10. 

5.  ThoyiirA^r  mall  have  a  writ  of  ravifliment  of  vard,  qv.are  S.P.  Forh« 
fihuml^  haredemjuum  rapuit  ^  abduxit.     Br   Gard.pl.  6.   cites  r^htiThnii" 

33  H.  6.  55. flgainft  the  lord  of  whom  the  land  is  held  in  cLi-  ha>i  the 

valry.   3  Rep.  38.  b.  "^-^'^  '^t 

h.<  lb'  (.r 

daughter,  Ac    But  it  lies  not  for  tlic  mother.    Quaere.    Br.  Gardei  pi.  55.  cites  37  K.  6.  r.— -^ 
It  lies  for  her  againji  <i  defoicsor,  but  not  a^^ainft  the  lord  in  Jiivahy.   F.  N.  B.   143  {(  I  '"  notii. 
■  3  Rcp«  38,  b.  in  Ratclipf's  cafe,  cites  9  E.  +.  ^^.   t.         — Co.  Litt.  84.  b.        ■  -.ma  lo 
it  lay  tor  the  mother  at  the  common  law.     Reiolved.    3  Rep.  38.  b.  ut  lup. 

6.  The  committee  of  an  orphan  appointed  by  the  mayor,   alder-  Hob.  95.— 
men,  and  chamberlain  of  the  city  of  London^  may  have  a  writ  of  4l»i"-  -4a- 
ravifhment  of  ward  againfl  him  that  takes  the  ward   out  of  his 
polTeffion.  F.  N;  B.  i42.(H.) 

7.  Every  ancefior  mfiU  or  femaliy  fliall  have  writ  of  ravifliment  s.c.  cited 
of  ward  againft  any  ftranger,  who  de  fon  tort  raviflies  the  heir  *  ^^  ""^  s 
apparent  of  any  perlon,  be  the  heir  male  or   female  i  and  it  is  And  *&  the 
not  material  of  what  age  the  heir  apparent  is  in  fucn  cafe,  fleiblved,  anccfttir 

3  Rep.  38.  b.  Hill.  34  Eliz.  B.  R.  in  RatclifPs  cafe.  J^!.^rl«?o"rf 

for  taking  away  and  marrying  the  heir,  fo  alfo  mizhc  the  guardian  for  taking  away  and  m^rryioe 
the  ward.  HUi.  1722,  in  cafe  of  Eyre  v.  Lady  Shafilb^ry. 

8.  K  legal  guardian  had  the  fame  remedy  as  the  fat  her^f  and  might 
have  writ  of  ravifliment  of  ward.  Hill.  X2  Geo,  2.  B,  R.  the  Kijig 
Yf  Bennet,  (alias  Lord  OITulfton,)  &  al, 


0.3  '  (Y)  im 
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Roii"f"(s)  *(Y)  [fFh  Jhall  have  it^  and]  againft   whom  it 

•pin  by  i:p<j 

[  !•    fJ^  wAtf  *^J  »«'  ^«y  ^ig^^  to  be  guardian  in  focagey  if  he 
•    "*^  Atf  J  fiifin  of  the  ward,  fliall  have  ravilhmerit  of  ward 
figainft  afiranger.  17  E.  3.  42,  b.  ] 

52.  1  neyi/Arr,  if  he  has  nothing  which  may  defcend  to  his  fon 
heir,  yet  he  (hall  have  this  writ  againft  the  grandfather  if  he 
takes  him,  though  be  be  heir  to  him  alfo ;  for  his  cuftody  belongs 
to  him,  and  not  to  the  grandfather,  during  his  life.  30  E.  3-  17.  J 
[  193  ]  [3.  If  the  father  be  deadj  the  mother  {ifjhe  has  no  land  which 
may  defcend  to  her  fon  and  heir)  (hall  not  have  ravifliment  of 
ward  againft  the  grandfather^  who  has  land  to  defcend,  to  take 
from  him;  becaufe  the  grandfather  is  guardian  in  nurture^  and 
not  to  the  feme  during  bis  life,  he  being  his  heir  aUb.  Contra  30  £• 
3.  lb.  b,  17.  ]  ^ 

[  4*  The  fami  lay)  (ball  be,  though  the  mother  has  land  which 

mav  defcend  to  her  fon  and  heir;  for  this  notwithftanding,  the 

cuftody  belongs  to  the  grandfather.      Contra  30  E.  3.  17.  Iffue 

thereupon.  ] 

8.C.  cited        5.  He  who  knows  a  ward  to  have  been  ravifhed^  and  marries  him 

Commif!      '*  another^  though  be  was  not  privy  to  the  taking  or  ravi/hing^  is 

fioiicrs  1'      equally  guilty  with  the  ravifhers,  8  E.  3.  52,  per  Hcrie. 

Wms's  Rep.  115.  in  cafe  of  Eyre  v.  Lady  Shaftfbury. 

a'a!*ft  ^'  R^ivilhment  of  ward  does  not  lie  againft  the  guardian  in  chi- 

^^ianin  valjy  by  any  anceftor,  hut  only  for  the  father;   and  for  him  the 

/«5.  Br.  a£tion  lies  againfi  the  lord  of  whom  the  land  is  held  by  knighfs 

**^*5*P®  fervice^  where  his  fon  and  heir  apparent  is  ravilhed  by  him.  Refolved 

3«,  p[.  35.    3  Rep.  38.  b.  Hni.  34  Eliz.  Ratclift's  cafe Cites  Littleton^ 

cites  Kat.  and  18  E.  3.  25.  30  E.  3. 17.  29  E.  3.  7.  and  19. 

Brev. 

At  com-  7*  Ravifliment  of  ward  lies  againft  ^^feme  covert^  as  well  at 

nion  law,  common  law,  as  upon  the  ftat.  Weftm.  2.  35.  Per  tot.  Cur.  Trin. 
5n"lhe     7  Jac.  Hob.  93.  Moor  V.  Hufley. 

SUL  By  two  judges  againft  two. Trin.  9  Jac  9  Rep.  7  r.  b.  S.  C— ^-Hill.  8  Jac.  C.  B.  a  Brownl* 
59,  91.  S.  C.-.Ja<lgroent  reverfed  on  another  point.  Hiil.  14  Jac.  B.  R.  x  RoU.  R.  445*  S.  C^ 
——Trin.  14  Jac.  B»  R.  Cro.  J.  413.  S.  C— 3  Bulf.  275.  S.  C. 

•This is  *(Z)     Hqiv  it  £hall  be  brought. 

Roll,  there-  f  j  j  F  guardian  by  fervice  of  chivalry  brings  ravifliment  of 
take.  The  ward  at  common  law^  and  not  upon  the  itatute,  the  wnt 

count  in  fljall  not  be  quod  rapuit^  but  quod  cepit  i^  ahduxit,     29  AIT.  35. 

tberaviih-  agreed.]  -  .      * 

roent  of  =>  J      . 

ward  tipon  the  Stat,  muft  not  be  by  vi  &  arms,  2  Inft.  440. 

J^ut  it  was  2.  Ravifliment  of  ward  was  brought  by  a  man,  and  counted  that 
um'i'a-     ^^  yrzii'thmoi pofefed  in  right  of  his  viifty  and  the  defendant  ravifli- 

cd, 
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ed,  &c,  and  yet  well  brought  by  the  hufband  alone ;  for  it  was  a  «^'«»  '^ 

chatulvefled\  and  there  it  was  faid,  that  this  aSfion  is  not  only   to  Z'^d\t 

recover  damages^  for  the  plaintiff  Jhall  re^have  the  infant  by  the  (hall  be 

words  of  the  writ;  fo  that  he  Ihall  recover  th©  thing  itfelf.    Br.  againft   / 

JUvifliraent  de  Garde,  pi.  5.  cites  48  E.  3.  20.  ^]^'^f  * 

ward,  and  therefore  it  fccms  that  it  (hall  be  brought  by  both;  which  Finch  agreed,  by  reafon 
of  the  voucher.  Br.  Ravifhment  d?  Garde,  pi.  5.  cites  48  £.  3.  2o.»— Ow/  83.  cites  43  E.  4. 
Sutbam,  that  if  the  holband  alone  brings  it,  it  is  not  good. 

(Z.  2)  Pleadings   in  Ravifhmcnt  of  Ward. 

J.  T  N  ravi(hment  of  ward  of  an  heir  female,  the  defendant  faid^ 
^  that  where  (he  plaintiff  fuppofed  that  he  held  of  him,  he  did 
pot  hold  of  him,  and  that  he  hath  efpoufed  the  coujin  of  the  infant j 
and  that  the  infant  hath  purchafed  other  land,  wherefore  he  ought  to 
have  her  in  nurture ;  and  becaufe  the  plaintiff  would  not  find  fujie^  f  I Q4  1 
nance  for  the  infant  Jhe  came  to  him  at  10  years  of  age  to  have 
fiiftenance.  Judgment  as  to  the  tort;  for  at  18  years  the  heir  female 
is  out  of  ward.  And  per  Finch,  it  is  no  plea  in  this  a£lion  to 
traverie  the  tenure,  without  making  title  to  the  ward  in  the  defen- 
dant, and  fo  he  has  done  here  by  caufe  of  nurture.  Br.  Raviihment 
de  Garde,  pi.  16.  cites  38  £.  3.  21. 

2.  And  it  is  a  good  plea  in  this  a6lion,  tofayy  that  the  infant 
held  not  of  the  plaintiffs  but  of  J,  K.  who  bailed  to  him  the  infanty 
tiUy  2cc.  Judgment.  Qiiaere.-  Br,  Ravifhment  de  Garde,  pU  16.  cites 
38  E.  3.  21.  per  Thorpe. 

3.  In  raviibment  of  ward,  and  counted^  that  his  ancejior  gave  to  Exception 

2.  and  K.  his  feme  in  tail,  to  hold  by  knighf  s  fervice^  and  that  after  ^^^^^^'^ 
eir  death  he  was  feifedoflV,  their  fon^  and  the  defendant  ravijhed  ^C7iu(7a^' 
him  J  and  exception  was  taken,  becaufe  he  did  not  /hew  who  fur-*  gift  in  tail 
yivedy  nor  made  the  fon  heir  to  the  furvivor  of  the  faid  baron  and  '^^^z^-'*^'^ 
fenuy  &  non  allocatur  in  this  a6lion,  for  this  is  onJy  trefpafs;  but  /^w*,  and*" 
contra  in  writ  of  ward',  note  a  diverfity.     Br.  Raviihment  de  'ueydifdy 
Garde,  pi.  3.  cites  41  E.  3, 15,  '"2^  f^'s 

broughc  of  the  heir,  and  hewns  licir  to  his  father,  where  his  mother  furvived,  &  non  allocatuf. 
becaufe  the  defuuLifU  did  not  mait  titUNtiH^atd,  Br.  Raviihment  de  Garde,  pK  9.  cites  7  H.  4.  i, 

4.  Raviihment  of  ward,  &c.  becaufe  N.  waspoffeffed  of  a  wardy 
and  A,  betrothed  her^  and  before  marriage  N,  granted  the  ward  to 
C,  and  after  A»  took  her  and  married  her ,  and  the  beil  opinion  was^ 
that  raviihment  of  ward  lies  well,  and  that  the  grantee  may  have 
the  adion;  for  betrothing  is  not  marriage ;  by  which  the  defendant 

faidy  that  the  word  who  was  a  feme  came  to  him  at^  i^  years  of  agCy 
and  be  married  her*,  judgment,  &c.  and  the  other  faid,  that  ihe  was 
not  of  18  years  of  age  at  the  time,  &c.  for  then  sifeme  is  out  of  ward. 
Br.  Raviihment  de  Garde,  pi.  4.  cites  43  £.  3.Q. 

5.  In  raviihment  of  ward,  the  defendant  traverfed  the  title  of  the  It  was  faid, 
plaintiffy  and  made  to  himjelfa  title  which  was  challenged  for  double,  ^^  *^  *•  ^^ 
<if  non  aUocat^r  \  for  \\  is  not  lawful  for  the  defendant  to  take  the  S  "i^^^of 

QL4  ward 
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of  the  m-     ward  of  the  plaintiff,  though  the  plaintiff  has  no  title,  if  the  defcn- 

hold  of  the  ^^"^  *^^*  "®  ^*^^^ »  f'°^  '^^'^  ^^*  ^^^  plaintiff  good  title  againft'  them 
plaintiff  or    who  have  no  title,  therefore  he  cf  necejftty  Qught  to  make  title  \  and 
of  his  pre-    with  this   agree  other  books.    Br.  Raviftiinent  de  Garde,  pi.  6. 
dcccflbr?      riffle  o  H    A    1* 
for  whcthcr/^*'^^  ^  "•  4-  H- 

he  held  of  him  or  not  it  U  not  latvful  for  any  we  to  tnk'  b'm  out  of  his  foffjiottj  without  making  title  19 
himfelf.'  Br.  Ravifhment  de  Garde,  pi  7.  ctes  2  H.  4.  19. 

6.  Ravifliment  of  ward  againfi  three  by  the  Eifhop  of  London; 

two/aid^  that  the  ancejior  of  the  infant  infcoffed  them^  fo  he  did  not 

die  his  tenant  \  and  the  third  faid^  that  he  was  grandfather  of  the 

infant^  and  none  would  find  him  his  livings  by  which  he  took  him  and 

found  him  his  living ;  and  it  was  held  ^  good  plea.  Br.  Raviihment 

de  Garde,  pi.  7.  cites  2  H.  4.  19. 

•S.  p.  The       7*  Neither  the  •  poffeffion  nor  the  fcifin  is  traverfahle  in  Ravifh- 

reafon  ment  of  ward,  nor  in  ejedlment  of  ward.  Br.  Ravifhment  de  Garde* 

KTnVf!      P'-  ^5:  cites  14  H.  4.  24.  Per  Hill  and  Thirn. 

much  as  a  man  ftiall  have  this  action  without  polTcflion  of  ward  ;  for  the  body  is  traniitory.   Br. 
Raviihment  de  Garde,  pi.  ao.  cites  24  E.  3.  78. 

8.  Jln  arbitrement^  that  the  defendant  fljall  re-delivsr  the  infant^ 
is  a  good  plea,  if  he  does  it  accordingly,  and  this  without  deed  \ 
contra  in  siffife ;  per  Horton,  quod  Hank,  concept.     Ibid. 

9.  Ravithment  of  ward,  quare  y.  fon  and  heir  of  P.  cujus^  marir 
tagium^  l^c,  rapuit  &  abduxit-y  per  Kulthorp,  judgment  of  the 
writ,  becaufe  it  is  notfaid  in  his  cujiody^  &  non  allocatur ;  for  by 

[  195  J  theregifter  he  (hall  fay,  in  his  cuftody*  &c.  in  right  of  ward,  but 
not  in  ravifhment  of  war d^  Br.  Ravifliment  de  Gvde,  pi.  2.  cites 
9  H.  6.  61. 

10.  And  then  he  prayed  judgment  of  the  count  not  warranted  by 
the  writ;  for  he  hath  declared  that  he  was  in  his  cuJlodyj&L  non 
allocatur.  Br.  Ibid. 

11.  Andi}[ien  hcfaid^  that  the  father  of  the  infant  infeoffed  him^ 
abfque  hoc  that  he  had  nothing  after  this  feoffment,  &c.  and  this 
is  only  argument.  Br.  Ibid. 

12.  And  then  he  intitled  himfelf  as  guardian  infocagey  and  pleaded 
the  feoffment  of  the  father  \  abfque  hoc  that  the  father  heldoftht  plain^ 
tiff^at  the  time  of  his  death  modo  i^  forma^  and  others  e  contra  ;  and 
it  was  held  there,  that  a  man  may  plead  to  the  writ  in  a  writ  of 
ward,  without  intitUng  himfelf  to  the  ward ;  but  if  he  pleads  in  bar 
he  ought  to  intitle  himfelf  \  and  fo  he  did  fupra  &  concordat.  1 1  If. 
4.  Br.  Ibid. 

In  writ  of  *     1 3.  But  by  14  H.  4.  the  traverfe  of  the  tenure  fupra  is  a  good 

ward,;»nd  pj^.^  in  this  aSfioNy  and  e  contra  in  a  writ  of  right  of  ward;  for  there 

mcnVof  ^^  ought  to  traverfe  quod  non  obiit  in  his  homage.    Br.  Ravifh- 

ward,  the  meat  de  Garde,  pi.  2.  cites  9  H.  6.  6i. 

tenure  fh.dl  "        ' 

be  traverfed/  but  not  iheffifin.    Br.  Seifm,  pi.  29.  cites  5  £•  4*  6«. 

14.  In  ravifliment  of  ward  the  plaintiff  counted  that  the  anceftor 
of  the  infant  held  him  in  chivalry,  and  died,  «c.  the  infant  then^ 
and  yet,  within  age;  and  he  fcifed  him,  and  was  poffeffed  till  the 
defendant  raviftied  him  5  and  fo'note  that  he  JhallJheW'^  that  the  infant 
is 
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is  yft  uuithi/i  age,     Br.  Ravifliment  de  Garde,  pi.  24.  cites  37  H. 
6.  7. 

15.  Ravifliment  of  ward  was  brought  by  A.  againft  B.  of  the 
land  and  heir^  and  admitted  to  lie ;  and  the  tenant  pleaded  in  bar 
to  the  body  and  another  plea  to  the  land,  quod  mirum  ;  for  it  fecms 
that  ravijhment  of  ward  lies  not  of  land^  but  ejccticne  cujhdia.  Br. 
Ravifliment  dc  Garde,  pi.  28.  cites  2  E.  4.  27. 

lb.  It  is  faid,  that  in  pleading  in  this  action  the  defendant  ought 
to  ackncxvledge  the  pojffjfton  of  the  ward  in  the  plahuiff'.y  as  in  trefpafs; 
for  it  is  no  plea  in  this  adtion,  that  the  anccftor  held  of  him  by  . 
priority,  with':)Ut  confeHing  pofleflion  in  the  plaintiff;  contrary  in 
a  writ  of  right  of  ward.  Br.  Ravifliment  de  Garde,  pi.  29.  cites 
5  £.  4*  ^' 

17.  In  ravifliment  of  ward  of  a  feme  the  defendant  f at d^  that  ^ndit\t% 
hefre  the  ravijhment  fupfofedy  he  retained  the  feme  in  houfewifry,  and  ^^  P^|?*» 
the  plaintiff  took  her,  and  the  defendant  re-took  her,  and  that  then  time  of  her 
Jhe  was  of  li  years^  and  not  under  le^  years  \  and  it  is  a  good  plea,  aftcejjoy'x 
that  he  did  not  ravijh  her  within  age\  and  it  is  good  alfo  to  fay  ut  ^'^^^'fi^^<n 
fupra,  abfque  hoc  that  he  did  ravifh  her  within  age.     Br.  I^avifh-  Br! Ravitk- 
ment  de  Garde,  pi.  31.  cites  8  £.  4.  22.  ment  ae 

Garde,  pL 
31.  cites  8  £.  4. 2& 

18.  In  writ  of  ward  of  the  body;  the  infant  comes  to  full  age 
fending  the  writ,  and  therefore  by  the  opinion  the  writ  abates  ; 
neverthelefs,  per  Danby  Ch.  J.  the  plaintiff  ot^;^  have  ravijhment 
of  ward,  though  he  never  had  pojfejjion  \  for  this  is  not  traverfable; 
becaufe  the  law  adjudges  the  poHeflion  immediately;  but  per  the 
reporter,  it  is  a  good  plea  there,  that  the  infant  was  of  full  age  at 
the  day  of  the  writ  purchafed,  for  then  the  writ  is  felfe^  cujus 
maritagium  ad  ipfum  pertiiiet.  And  per  Danby,  the  death  of  the 
iffanty  in  a  writ  of  ward  of  the  body^  pending  the  writ  is  a  good 
pica  J  contrary  in  ravifliment  of  ward.  Br.  Ravifliment  de  Garde, 
pi.  21.  cites  9  £.  4.  50. 

19.  Rayifhment  of  ward  by  guardian  in  focage  was  brought  in 
C..B.  Catefby  faid,  that  the  plaintiff  had  another  writ  of  ravifli- 
ment of  the  fame  ward  againft  him  in  B.  R.  Judgment  of  writ; 
for  in  a  ravifhment  of  ward  the  writ  isj  et  diligenter  inquiras  uhi 
hares  Hi:  eji^  b'  eum  capias  ^ Jalvo  cuflodias^  ita  quod,  ^c,  redden- 
dum  cuiy  ice.  and  the  flicriff  cannot  nave  his  body  here,  and  alfo 
in  B.  R.  &c.  Per  Littl::ton  J.  fuch  words  are  not  in  ravifliment  of 
ward  for  a  guardian  in  focage;  quod  verum  eft,  which  fee  in  the 
new  Tegidct  i  jf,  fecerit  te  fecurum,  ^c.  tunc  pone^  l5fc,  quod  Jit^ 
l^c.  ojienfurusy  quare  cum  cujlodia  terra  &f  haredis  M,  ufque  ad 
legitimam  eetatem  fuam  ad  ipfum  jf,  pertinet^  eo  quod  predi£Ius^  C. 
patery  ^c.  terram  Juam  tenuit  in  focagio,  ^  predi^us  A*  propinquior 
hares  ejl  ipfius  C,  ac  idem  A,  in  plena  feifma^  fcfr.  idem  defendens 
ipfum  haredem  cepit  i^  abduxit^  iff  alia  enormia^  ^c.  &  vide,  libro 
intrationum,  the  plaintiff 7^4//  recover  damages  only  in  this  aSiion^ 
and  not  the  ward  itfelf   Br,  Ravifliment  de  Garde>  pi.  22.  cites 

9E.  4-51. 

20.  In 
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20.  In  ravifliment  ofw^rdf  not  guiby  is  a  good  plea ;  per  Moyle 
Juftice,  and  the  fame  law  of  non  rapuiu  Br.  Kavimment  deGarde^ 
pL  27»  cites  21  £.  4.  6, 

21.  The  count  in  ravifljnfcnt  of  ward  uton  the  ftat.  Wejhu  2* 
cap*  35.  muft  not  be  by  vi  IS  armis,    2  Init,  440, 

(A.  a)  Adlion  ;  By  and  againft  Guardian,  his  Heirs, 

Executors,  &c. 

% 

I,  'Tp  H  E  Earl  of  E.  ncovend  againft  A.  in  quare  impedit,  as 
•■•  guardian  in  rights  a  prefentation  by  reafon  of  the  cufiody  of 
the  heir  of  J.N.  in  his  ward  and  died-,  A  brought  writ  of  error  and 
fcire  facias  againft  the  heir  of  the  earl^  and  the  heir  of  him  from  wb^e 
right  the  earl  took  his  title,  and  againft  the  incumbent,  and  all  in 
one  writ  by  feveral  fcire  faci^s's ;  and  the  other  pleaded  to  the  writ^ 
becaufe  the  earl  recovered  for  the  ward,  and  if  he  had  died,  the 
executors  Jhould  have  had  the  ward  and  alfo  the  voidance^  and  there- 
fore the  executory  ought  to  have  been  warned',  and  yet,  becaufe  the 
earl  recovered  as  guardian  in  rights  which  is  by  his  inheritance, 
therefore  the  writ  was  awarded  good,  contra  it  feems,  if  he  had 
recovered  as  guardian  in  fa^,  JN  ote  a  diverftty,  Br,  Error,  pi, 
72.  cites  8  H.  6.  35. 

2.  Where  guardian  pleads  falfely  for  the  infant,  or  vouches  one 

who  is  not  fufficient  to  render  in  value  to  the  infant,    the  infant 

iball  have  adtion  of  difceit,    Br.  A£iion  fur  le  ^afe,  pi.  11 8.  cite$ 

9  E.  4. 

Bia  h«  3.  A  guardian   in  focage   fha^   not  punifh   wajl^  done  by  a 

fo  it  brought  againft  the  wrongdoers  by  the  beir,  to  recover  the  freehold  and  damages.    1  Inft.  305. 
He  may  have  trtjpaji  againlt  a  ftranger  for  fpoiling  the  grafs  in  the  focage  land  in  his 
own  namei  and  not  in  the  name  of  the  heir.    Br.  Trefpafs,  pi.  x75.....Br.  Qaideoi  pi.  5. 

A  guar-  4.  A  guardian  in  focage  of  a  manor,  to  which  an  advowfon  is 

diaii,  in  a^  appendant,  if  he  be  dtfturbed,   fliall  have   a  quare  impedit  in  his 

pedit  a-  '  own  name,  though  he  cannot  make  any  account  of  it.    2  RoU^ 

gainfthim  Abr.  376.  Prefentment  (P.  b)  pi.  2.  f.  132.  cites  temp.  E.  I. 

nmy  nuke 

tt//«  againft  theftranger  in  right  ofiheheir»  nrdsKoktvea  lunttotbe  bijkop  thereupon;  but  he 
cannot  maintain  a  quare  impedit,  F.  N.  B.  33.  (T)  in  notis.  The  guanti.in  of  the  heir,  if 

be  has  prefented  before,  (ball  have  an  ai&fe  of  datnxn  prejentmtni,    F.  N.  B.  31 .  (J) 

Cro.  J.99.  5.  A  guardian  in  focage  (hall  have  trefpafsy  and  ravifinunt  of 
S,C. ward,    Ow.  115.  in  cafe  of  Shopland  v.  Kadleq, 

But  a  nee.  -^  r  '• 

very  in  trefpafs  h  <z  ^  in  rav  iihmeut  of  «  ard ;  et  e  contra.  Hob.  99.  in  cafe  of  Moore  v.  HaCfef . 

F.  N.B.  ^  6.  Dower  lies  againft  guardian  in  chivalry,  but  not  againft 
147.  (E)  in  guardian  in  focage.  6  Rep.  57.  b,  in  Brediman's  cafe. 

So  it  lies  againft  a  guardian  in  fafly  nnd  againft  the  grantee  of  bit  intereftf  but  mi  againft  bit  bfeefir 
ferns*  Br.  Precipe  ^uod  reddat,  pi.  35.  cites  Nat.  Brcv» ■  j ■ .  ■w^^arf it  lies  againft  the  commtfte 
^tbe  ki«g*    Ibid. 

7»  VI 
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7.  W.  had  a  debt  due  to  him  by  bondy  wherein  the  heir  wa$ 
boundy  hut  it  happened  that  the  heir  /or  three  defcents  wasfliU  an 
infant^  and  fo  the  parol  demurred  at  law,  till  the  intereft  much 
exceeded  the  penalty  of  the  bond ;  Mrs.  D.  was  all  along  guardian 
to  the  infants,  and  received  the  profits  of  the  eftate,  without  pay- 
ing any  debts,  but  converted  them  to  her  own  ufe,  and  thereupon 
W.  brought  acilon  againft  the  guardian  as  adminljiratrix  to  the 
children  ;  but  this  policy  did  not  prevail.  Cited  per  Lord  North, 
Trin.  1684,  as  the  cafe  of  Mr.  Baron  Weston  v.  Danby. 
Vern.  174.  in  cafe  of  Creed  v.  Covile. 

8.  6.  Ann,  cap*  iS,f,  5,  Any  per/on  who  as  guardian  or  tru/fee 
for  any  infant^  and  every  perfon  hatfing  an  ejiate  determinable  upon 
0ny  life  or  lives  who  JhaU  hold  over  after  the  determination  of  the 
particular  e/latej  without  confent  of  the  perfon  next  intitledj  Jhall  be 
adjudged  trefpajfers^  and  the  perfon  fo  intitled  jhall  receiver  in  da-' 
mages  againft  the  perfon  fo  holding  over  and  his  executors^  the  valm 
of  the  profits  received* 


(A.  a.  2)  ABionsy    By  the  Ward  againft  the  Guar- 
dian, or  others  in  refpeft  of  the  Guardian. 

|.    JiA'AR  L  5.  52  ijf.  3.  16.     If  the  lord  will  not  render  to  the  Fleta,  Kb. 

-*'^  heir  his  land^  when  he  comes  to  his  full  age  without  pleOy  ''  "if  tho 

ibe  heir  Jhall  recover  his  land  by  ajjife  ^  Mortdanceftor,  with  the  guardiam 

damages  that  he  has  fujiained  ^  fuch  withholding  Jince  .the  time  that  MHnnnr 

be  was  offuU  age.  ^  ff^  ^^  ^ 

J  J        ^  full  age  of 

t!)e  heir  he  is  not  a  tenant  at  fuifisrance ;  becaufe  he  came  in  by  z€t  in  law ;  hut  he  is  an  ahaivr^uA 

an  afiife  of  morttlanceftcr  lies  asjainft  him.  Co.  Litt.  57.  b.  271.  a.  1  Inft.  1 34^.^1^ 

F.  N.  B.  196.  (F)— — *He  is  a  djf-ifor^  becaufe  he  comes  in  by  the  law,  and  the  continuance  being; 

beyonil  the  time  limited  and  againft  the  truft  repufed  in  him,  the  law  conllrues  it  a  diifeifia  t6 

the  heifi  who  was  never  out  of  polTelfiony  but  the  guardian  was  feifed  in  his  right.    See  DiffeiilD^ 

(C)  pL  14. 

2.  Weji.  2.  13  £.  I.  25.     If  any  holding  in*  ward  Jhall  alien  Br.Diffei- 
tbefametn  f  fee^  and  by  fuch  alienation  the  freehold  is  transferred  iTpieuL^hb. 
to  the  feoffee^  the  remedy  Jhall  be  by  a  writ  of  novel  difieifui,  and  i.cap.  u.  * 

as  well  the  feoffor  as  II  feoffee  Jhall  be  deemed  diffeifors.  —At  com- 

j    ^       .      J    M  uf  J  monlaw 

the  heir  might  have  the  aflife  of  novel  dilfeifm ;  and  both  the  feoffor  for  making,  and  the  feoffee 
for  taking  a  tortious  livery  were  dilfeifors.    2  Inft.  412. 
*  NoC  only  guardian  in  Juvairy  |)ut  guardian  in  jofof «  and  by  nurture  are  within  this  a<£l.  2  Inft. 

'f  Though  the  ftatute  mentions  only  ar^  alienation  in  fee,  yet  an  alienation  in  t/til,  or  for  lifc^  ars 
included,  being  within  the  fame  mifchief*    2  Inft.  413.  If  a  guardian  afligns  dower  to  one 

MS  the  ttfife  of  the  inf^int's  father,  who  was  not  his  wife,  and  (he  enters  j  both  (he  and  the  guardian 
are  difleifors.     Br.  Dilfeifm,  pi.  7.  cites  21  £v^4*  5»  If  guardian  by  nurture  makes  at 

lutfi  by  indenture  to  one,  being  untier  the  title  oj  the  infant  and  rendering  rent  tobimfelf,  which  is  paid 
accordingly,  yet  it  is  no  dilfeifm  to  the  infant.  See  Dilfeifm  (C)  pi.  13.— —If  the  guarxliaa 
leafe  for  life,  renuinder  over,  and  tenant  for  life  dies,  and  rem.iinder'man  enters,  he  it  a  difleifor  as 
weJJ  as  the  tenant  for  life,  a  Inft.  413.  Br.^iflcifin,  pi.  3.  cites  50  £.  3.  aa.  For  hit  eatr^ 
is  an  agreement  to  the  firft  livery.    Ibid.  pi.  96. 

I  One  entered  e!aimn^  as  guardian  and  devifed  to  W.  and  died,  and  devifee  entered,  the  infant' 
brought  an  affife  againft  him  and  he  was  adjudged  a  diffcifor  as  well  as  the  grantor,  quod  mirum  1 
ioT  be  was  not  the  firft  that  entered,  but  devKee  of  the  diiTeifor.  'Br.  DilTeifto,  pi.  85.  cites  18 • 
Atr.  ii.«.^5o  where  a /?riwr  infeoffed  bis  fpo  witbiu  age^  and  afterwards  entered  to  the  ufe  of 

the 
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the  infintas  his  guardian,  and  then  infcoffed  J.  S.  and  died,  the  infant  bronsht  aflifc  againft 
he  feoffee  and  recovered  ;  for  the  entry  of  the  father  being  to  the  ufe  ot  the  iiifant,  the  feotfftc 
by  his  entry  was  a  diflcifor.  Br.  Diircifin,  pi.  94.  cites  8  E.  3.  4.  32.  If  a  guanlian  t^hs  a  fc^^ 
mtntjrwn  his  ward,  the  infant  may  bring  an  afl'ifc  agatnft  him  as  a  diflcifor.  Ibid.  pL  ok.  cites 
8  £.  ».  It  Cane. 

vered^i  h  ^'  ^^  *^  ^^^'  ^^^^'  ^'  ^^  ^*  ''  *'  *^^^^  ^''^^  having  no  right, 
out  title*  "  brings  a  writ  of  dower  againft  the  guardian,  and  dower  is  rtfovered 
the  heir  againfl  hirrij  in  prejudice  of  the  heir  hy  favour^  default^  or  fiint 
Ihall/a^  plg^^  tijg  i^ejj.  2X  his  full  age  fhall  have  a  writ  of  mortdanceftor  againft 
vcryTArg.    ^^  ^li^y  as  againft  any  other  deforceor.     2  Inft.  352. 

per  Finch.   Br.  Faux.  Recovery,  pi.  47. The  heir  in  fuch  cafe  fliall  have  an  aflife  at  the 

common   law  *  nt^'wuhjinndv g  the  f>  Jp^i'.n  cf  thr  piardian,     2  Iiift.  134.  If  a  guardian  aOllgns 

dower  to  w  as  nvifc  of 'the  infant's  faClv;r,  wlo  in/ul  was  not  his  wife,  and  (he  enters ;  hot9  (he  anJ 
the  guardian  ^ire  Jijpifftrs,  Br.  DifTeifm,  pi.  7.—— A  guardian  fuffercd  a  dowrefs  to  recover  at 
law  by  not  Jetting  up  a  i€rm^  which  was  created  in  Black  Acre  to  ii.dcnmify  a  purchafor  of  White 

Acre;  but  the  infant  was»  rchcvcd.    Hill.  1700.  Ch.  Prcc.  1^1.  Wray  v.  Vv'iliiams. Abr. 

iq.  CafesaiQ.  S.  C. 

4.  It  was  faid  for  law  that  if  the  fon  be  in  ward  of  his  father^ 
arid  he  dijleifes  him^  tbajcr.  jhail  have  afjife^  or  precipe  quod  reddat 
againft  his  father  by  his  prcchtin  amy ;  and  fo  of  land  which  is  in 
vrard  of  another  lord,  quxre  hoc.  Br.  Garden,  pi.  3.  cites  34 
H.  6.  4* 

5.  And  writ  of  waft  has  been  fued  by  the  infant  by  prochein 
amy  againft  the  father  cf  the  infant^  tenant  by  the  curtefy.  Br, 
Garden,  pT.  3.  cites  34  H.  6. 4. 

5  Mod.  6.  An  infant  may  bring  action  againft  his  guardian,  whp  pleads 

2  «f  ^^^^^'  any  thing  to  his  prejudice ;  but  it  is  not  fo  of  an  attorney ;  per 
Stokes^v.  Twifden  J.  Vent.  40.  1 03.  Trin.  21,  and  Mich.  22  Car.  2,  B.  F^. 
Oliver.—      Foxwith  V.  Trcmaine. 

Therefore 

an  infant  (hall  not  defend  by  attorney,  but  by  guardian,  %^'ho  may  anfwcr  his  mifplea^ing,  if  there 

ihould  be  occafton.    Mich.   15  Jac.  B.  R.  Cro,  J.  441.  Cotton  v.  Wcflcott:  Poph.  13s. 

S.  C.-«Trin.  20  Jac.B.  R.  Cro.  J.  641.  Simpfon  v.  Jacklon. Palm.  152. If  an  infant  pleads 

an  ill  plea  by  guardian,  judv;ment  (hall  be  given  againd  him,  but  he  Ihall  not  be  hurt  by  it ;  for 
he  (hall  have  an  adim  ofd.Jceit  againft  him  at  his  full  age,  and  recover  fo  much  iu  tiim..gei,  Br. 
Garden,  pi.  15.  cites  9  £.  4.  ^4.  For  this  rcafon  infants  are  hound  by  renverui,  when  guar- 

dians are  aflVgned  them,  becaufe  if  they  fufier  any  wrong  they  have  an  adlipn  agamft  the  guar« 
dian,  in  whofe  default  it  was.  Fafch.  22  Car.  2.  B.  R.  Vent.  73.  Heflcet  v.  Lee.  ■  ■,  As  if  lie 
vouches  one  by  coving  who  is  not  able  to  anfwer  the  value.«  or  mirht  hnve  pleaded  better^  difceit  lies. 
Br.  Garden,  pl^  15*  cites  q  £.  4.  34.  And  the  couit  will  not  admit  any  one  as  guardian  hu( 
fuch  as  fhall  be  anfwerable  to  the  infant  for  his  lofs  if  he  halh  any.  Hill.  9  Car.  B.  R.  Cro.  C. 
507.  Earl  of  Newport  v.  Mildm:.y.— Fitzh.  Enfant,  pi.  1. 

7.  Though  the  infant  himfelf  cannot  bring  account  againft  hi5 
guardian  till  of  age^  yet  a  third  perfon  tnay  bring  a  bill  for  an  account 
againft  the  guardian  even  during  the  minority ;  per  Lords  Com* 
miiSoners,  ^  Wms's  Rep.  112,  I20,  in  cafe  of  Eyre  v.  Lady 
Shaftft)ury. 

(A.  a.  3)  Aftions  of  Account. 

*  Account     I.     TI/rARLB,  52  H.  3,    17.  The  *  guardian  in  focage^  when 
.lay  againft  dVl  //,^  ^^,y  ^^f^^gg  f^  /,/^  lawful  f  age  Jhall  anfwer  to  %  him  for 

fcc*gc*at*'*  /A^  ijjues  of  his  ||  inheritance  by  a  \  lawful  account^  faving  to  thi 
common      guardian  his  reafonahle  cojls. 

law.  Co. 

Litt.  89.  a.«>'-^Tbough  the  ftat.  fpeaks  only  of  a  rightful  pardlan|  yet  account  ties  agMnJt  Lfn 
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iVsf  pcntples  tht  IvtA  as  guardian,  though  not  of  the  blood.  Co.  Litt.  8g.  a.  ■  ■■?.  K.  B.  iiS* 
(A)  in  Marg.— For  the  occupation  charges  him.  Ibid,  in  notis.—— --If  there  be  a  fume  cvucri 
gajirilian  in  focage,  account  lies  avulnji  both  bMon  oKtl  ftme^  for  the  profits  taken  before  coverture^ 
but  for  thofc  after  againft  the  baron  only.     F.  N.  B.  118.  (B)  in  notis.  If  the  father 

occupies  the  land  of  an  infnnt  wliich  he  has  by  purchafe,  account  lies  againft  him  as  hailif, 

F.  N.  B.  117.  (B)  In  cafe  of  a  tenure  in  focagc  the  father  is  accountable  for  the  pro/its, 
and  in  order  to  that  (h  til  have  ihc  cuilody  of  his  elilcft  (an  as  guardian  in  focage,  and  not  at 
father,  in  refpc^l  of  h»s  natural  cuAxiy.  Co.  Litt.  88.  b.  -  It  lies  not  againfl  rxecutors  of  9 
guardian,  though  it  has  been  attempted  in  parliament.  Co.  Litt.  90.  b.  But  by  the  4.  Wnru 
16./.  27.  yi/^ii'j'.sif  acmuntjhjll  Jindnuzy  te  hrouoct  and  muintMned  a^uitiji  the  tXtCUtors  and  ^Ldimnl- 
ftr:itt>rs  of  n>ery  gttutdlun. 

•f  It  lie  not  againft  guardian  in  foc.\r;e  till  21.  F.  N.  B.  irS.  (B)         Adjudged  that  it  lies  at 
14.    Co.  Litt.  89.  a.— For  that  is  the  lawful  ac^e  of  die  heir  of  a  tenant  in  focage.     2  Inffc   135. 
An  infant  may,  by  his  prochein  amy,  call  his  giurdian  to  an  account  even  dunnp;  his  mino- 
rity, per  Lord  Chancellor.     H  11.  1697.  2  Vern.   342.  hi  cafe  of  Loid  Faulkland  v.  Bertie.        ■ 

G.  Equ.R.  177.— ^It  lies  againft  him  <i>-  iall-jf^  who  takes  the  profits,  at  any  time  during  nonage  of 
the  heir,  whitber  rightful  guardian,  or  not,  F.  N.  B.  118.  TB)— If  iht  guardian  occupies  afttr  the 
heir  attains  the  .tf*  ^  14  vears,  he  m.iy  be  cliarged  as  bailiff.  2  Inft.  380.— —Co.  Litt,  90.  a. 
For  one  cannot  be  gu.irdian  for  focai^e  lands  longer  than  till  14.  F.  N.  B.  118.  (B)—— It  lies 
again  (I  the  guardian  nfter  tht  inftnt  lakes  baron,  if  he  continues  to  occupy  after»  though  his  powM* 
is  gone  by  the  marriage.     F.  N.B.  118.  fB)  in  notis,' 

X  No  account  hiy  for  the  executors  cf  the  bar  at  common  law,  but  it  is  given  to  them  by  the 
ftatUte/f^y2.  2.  23.  To  the  execuion  of  'Xtattors  by  the  25  Ed.  3.  5,  and  to  tlie  adminijirators  by  the 
31  £«/-  J.  II.  Co.  Litt.  89.  b.  '^hugh  the  heir  dies  before  14,  the  executors  (hall  have  zm. 

account  prefently  ;  yet  the  heir  himfelf  could  not  have  it  till  14.  2  Inft.  404.— — -Keilw.  131* 
pi.  106.  Qu. 

§  B  The  account  of  guardian  in  focage  is  only  for  the  ijfua  of  the  land;  for  if  he  receive  other  monUsp 
he  (hall  be  charged  as  receiver.    F.  N.  B.  1  r8,  (B)  io  notis. 

4-  An  account  agninft  one  as  bai/i^'nnd  receiver,  defendant  pleads  that  he  was  guardian  in  focagt 
and  not  bailiff,  and  gowT.  F.  N.  B.  118.  (A)  in  Marg.— But  the  party  ought  to  plead  this, 
ocherwife  he  will  have  no  allowance  made  him  as  guardian  upon  the  account.  Palm.  512.  Briggs 
f.  W.lfon. 

Theftntire  Marlb.  52  H.  3.,  23.  which  gives  capiai  in  ncrount  extends  to  guardian  in  focage, 
2  In(l.  144.— But  no  exigent  liei;  againd  him  by  the  (Litute  Wedm.  2.  ii.  2  Inft.  144.  3S0.-* 
Neither  capias  nor  exigent.  Co.  Litt.  89.  a.— ^V/  notwithftanding  //  tht  defendant  comes  in  by 
caffias,  htjhall  be  put  to  anfiver  ;    for  it  is  only   a  mifconti nuance.    F.  N.  B.  Xi2.  (A)  in  notis* 

In  an  action  of  account  againft  guardian  in  focage,  the  defendant  cannot  wage  his  law*  Co. 
Lilt.  90.  b-  §[199] 

2.  Though  the  ftatute  12  Car.  2.  24.  only  gives  remedy ySr  the 
new  guardian,  but  gives  none  againft  him ;  yet  as  no  new  ofHce  is 
created  by  that  ftatute,  but  it  continues  the  fame  both  in  duty  and 
power,  the  ward  has  the  fame  remedy  againft  the  new  guardian  as 
he  had  before  againft  the  guardian  in  focage,  per  Vaughan  Ch.  J. 
Trin.  16  Car.  2.  C.  B.  Vaugh.  169.  in  cafe  of  Bedell  v.  Con- 
ftftble. 


(A.  a.  4)  Adions  of  fVaJle. 

I.     TUrAGNA  Charta  9  H,  3.  4.     A^^  wajie  Jhall  be  made  by  the 
guardian  in  the  ward's  lands. 

2»  Magna  charta^  9  H.  3.  5.    The  guardian  of  the  ward^s  lands  «  ^aft*  H* 
fiallwith  the  ijfues  thereof  uphold  his  houfes^  pa^-hsy  warrens^  ponds^ 
mils  J  and  other  things  pertaining  to  thefaid  lands  ^  Q'd  fhall  deliver 
unto  him  at  his  full  age  his  lands  Jlored  with  ploughs  and  ether  things 
(at  the  leajl)  as  he  received,  them, 

3.  Marlb,  52  H.  3.  17.     Guardians   in  focage  Jhall  make  np  At  com- 

vrzHcyfale  or  de/lru^ion  of  the  heir's  inheritance^  but  fafely  keep  the  mon  Uht 

fame  to  the  ufe  of  the  heir.  \?^'!'  P"^ 

''  y    y  hiHition  of 

waft,  and  an  a^ion  of  waft  lay  againft  the  'guardian  in  chivalry   and  guardian   ia  i«cag« ; 

but 
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bat  they  (hall  not  be  charseable,  but  for  vobmtary  or  ptrmffiv  wfiy  anrf  not  for  the  w?il  i^one  if 
afiranj^tr»  2  In{t«  305.— Becaufe  it  is  ia  penal  to  him.  Co.  Lift.  54.  a.  But  if  there  be 
tvjo  fmnt-temtnts  of  a  wardf  and  otie  dott  nvafie,  this  is  the  wa/le  of  both  ;  for  he  is  no  ftrang^r. 
ft  Iijft.  305.— — !rrf  if  there  be  nun  extaaon  of  a  ward  and  one  doss  w.i(ley  action  lies  againft  him 
only.  1  fnft.  302— If  a  guardian /j^x  ajtran^er  to  do  wade  and  does  not  endeavour  to  prevent 
it,  it  (hall  be  Ukeu  in  law  for  bii  eomftnt.  And  if  wafte  be  done  without  his  knowledge,  or  by 
fuch  a  number  as  he  could  not  withftand,  he  ought  to  biing  an  ojjfije  againjl  ttt  wrong  doer, 
Wherein  he  Iball  recover  the  freehold  and  damages,    a  Inft.  305. 

4.  ^e/l.  I.  3  £•  I.  cap.  21.  Guardians  Jhall  keep  the  lands  (f 
wards  without  deJlruSlion^  according  to  magna  charta^ 
FIeca,lib.i.  5-  Stat.  Glouceft.  6  £.  I.  5.  For  wajie  dam  in  time  of  wardjhip 
«ap-  "•  it  Jhall  be  done  as  is  directed  by  magna  charta  cap.  4.  ana  whereas  ii 
IhalT  lo^^  ''  directed  thercj  that  hcj  that  hath  done  wa/ie  during  his  cujlodu 
the  wboU  Jhall\ok  the  *  wardfhip  it  is  agreed  that  f  he  Jhall  recompence  to  the 
v/ard/bip  heir  his  damages  for  the  %  w^/,  iffo  be  the  wardjhip  loji  do  not 
cum  v^ftat"  ^^^^  ^«  ^*'  I  v^'«^  rf*^^  damages  before  the  heir* s  full  age. 

turn  only,  oiu/ fball  pay  Jtftgl*  damages  i  and  if  the  wardihip  be  not  fufficient  to  anfwer  the  da* 
mages  for  the  wafte,  he  (hall  render  damages  to  the  value  over  and  above  the  lofs  of  the  ward- 
ihip. 2  Inft.  305.— F.  N  .  B.  59.  (A)  Jitf  i/the  heir  brings  a  writ  of  wafte  atfuUogt 
againft  him  who  was  guardian,' he  (hall  recover  treble  damages ;  for  the  ward(hip  cannot  now  bs 
loft.  F.  N.  B.  60.  (T)— — 2  Inft.  306.— ~»Co.  Litt.  54.  a«— -If  a  guardian  does  wafte  to  the 
value  of  20  s.  he  (hall  lofe  the  ward  to  the  value  of  20/.  Er.  Gard,  pi.  76*— Br.  Wafte,  pi.  6S. 
«— S.  P.  By  the  advice  of  all  the  juftices  ;  but  the  infant  (hall  not  recover  damages ;  becaufe  the 
value  of  the  ward(hip  is  greater  than  the  ttpafte.  Jeiik.  39.  pi.  75.  ■  If  guardian  of  a  c^y* 
holder  does  waft,  he  (ball  forfeit  the  wanUbip  only,  not  the  inheritance  of  the  copyhold.  Co. 
Copyholder,  fe^.  59. 

y  If  an  infani  bv  guardian  in  chivalry  and  does  wafte,  an  a6Uon  of  wafte  lies  atrainft  htm. 
ft  Inft.  3o6«— .fo  if  A  feme  covat  has  a  wai'd,  and  the  baron  dots  waJU  and  dits^  an  adliod  of  wafte 
lies  againft  the  wife.  Ibid.^lf  guardian  \n  cbivnky  commits  wafte,  the  heir  fhall  have  an 
«Q)oo  of  wafte  as  well  .it  full  age  as  within,  age.  F.  N.  B.  59.  (A)  Againft  guardian  in 
fiertge.  %  loft-  305I  135.—— F.  N.  B.  59.  (E)-^Wafte  lies  not  againft  guardian  in  focage,  but 
account  or  trejpafs.    F.  N.  B.  59.  (A)  (£)  the  notes  there.— ^Co.  Litt.  54.  a. 

If  a  guardian  does  wafie^  and  grants  over  the  eftate,  action  lies  agmnjl  tbt  guardian  and  not 
againft  the  §  grantee.  F.  N.  B.  56.  a.— —2  Inft.  305.— -It  lies  in  (uch  cafe  ngainji  the  ajignt*. 
Co.  Litt.  54*  a.-«— If  the  guardian  grants  over  his  eftate,  and  \\\t  grantee  does  wfiei  the  aaion 
Ihall  be  brought  again/l  the  grantee^  and  not  againft  the  guardian.     F.  N.  B.  56.  (A)  a  Inft. 

^0Q«  ■     It  lies  againft  die  txeeutors  of  the  guardian.    F.  N.  B.  56.  (B) 

'  U  one  clidmng  as  guardian,  but  having  no  right>  eaters  and  d»st  vtajie,  aclion  of  wafte  lies 
againft  him>  but  if  he  claims  to  his  own  ufe  v/ubout  cUour  of  authority,  trefpafs  lies,  but  not  wa(tc. 
Bro.  Wafte,  pL  135.— Ibid.  14a. 

t  If  a  guardian  abates  a  boufi  nefvfy  built,  and  which  was  not  covered,  it  is  not  wafte.  F.  N.  B. 
60*  (  Q>  in  Marg.  cites  40  AiT.  ax.  Waft.  24.  per  Knevet. 

I  iPSte  Aon»  by  a  guardian  to  the  value  of  aod.  was  adjudj;ed  wafte,  and  the  plaintiff  rtcovereo^ 
F.  N.  B.  60,  (P)  0VS  H.  34-  E.  3- 


•seewaft.  (B-  a)  *  Count  and  Pleadings. 

S.  p.  Br* 
Afififey  pU 


that 


I.  tF  an  infant  is  plaintiff  by  guardian,  defendant  cannot  fay^  that 
*  the  plaintiff  is  of  full  age^  aod  pray  that  he  may  be  viewed 
mKTu^   without  pleading  a  plea;  but  upon  a  plea  pleadedy  he  may  allcM  it, 
*  notwiriiftanding  die  writ  of  chancery  records  him  to  be  wOnn 
age  J  for  the  form  of  chancery  Jhall  not  oujl  one  of  his  pUa.    Br.  Gar- 
den, pi.  16.  ,    ,        r       / 
2.  If  there  be  two  guardians  of  an  in&nt  yrho  plead  twofevtW 
pleasj  the  beft  plea  for  the  infant  (hall  be  taken.    Br.  Affifc,  pi. 

413.  cites  P.  aoE.  3.  .  n  *  * 

•  s.  P.  So        o.  In  ward  of  the  body  ♦  nontenure  of  Ac  body  generally  is  a 

edjfdMerMtm         ^  '    -,  good 
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good  plea;  but  to  fey,  that  he  has  nothing  hut  for  caufe  of  nurture -i  or  fy  and/f- 
at  will  of  Af.  &c.  is  no  plea ;  for  he  has  pojfejftony  and  therefore  the  ^'^'^'^'«««- 
plaintiff  recovered  by  award.     Br.  Nontenure,  pi.  24.  cites  24  Gardc,'^'ph 

E-  3-  31*  69.  99.  cites  II 

£.  3. 

4.  Guardian  entered  claiming  the  frank-tenement  to  the  heir 
within  age,  where  tlie  entry  was  not  lawful ;  and  yet  becaufe  the 
infant  was  not  named  in  the  ajjlfe^  the  writ  was  abated,  and  there- 
fore it  feems ;  that  the  frank-tenement  is  in  him  till  he  refufes. 
Br.  Entre  Cong,  pi.  37.  cites  24  E.  3.  42.  per  Thorpe. 

5.  The  defcndsLntfaid  that  he  could  not  have  the  body  of  the  ward  Br.  (Sird. 
there  for  peril  of  death  and  of  water ;  this  is  not  anfwerable,  nor  pi  49*  citct 
could  the  plaintiff  have  aniwer  to  it;  therefore  where  he  pleaded  ^^* 
that  he  was  ready  to  have  him  delivered  to  whom  the  court  awarded^ 

except  for  this  caufe^  this  was  not  allowed,  and  the  plaintiff  re- 
covered the  body.  Br.  Traverfe,  per,  &c.  pi.  xi9.  cites  24 
E.  3.  66. 

6.  If  refcous  he  brought  by  J.  N.  guardian  of  the  land,  and  heir  Thc<i««Mi 
of  W.  B.     He  need  not  Jhew  whether  he  be  guardian  In  chivalry  or  'f^^^'^f 

focage\  for  it  (hall  be  Intended  thai  he  is  guardian  In  chivalry,     Br.  tUkir.  Bu 

Nofme,  pi.  28.  cites  39  E.  3.  35.  Garden,  pi. 

6.cicesS.C. 

7.  Ward  of  land,  iht  defendant  fald^  that  the  ancejtor  of  the  in^ 
fant  infeoffed  y.  who  leafed  to  the  defendant  for  term  of  lije ;  judg- 
ment ii  adio ;  and  the  other  fald  that  he  held  of  him  the  day  of  his 
deaAj  and  no  replication  *,  for  he  may  hold  by  a  mefne ;  and  it  ieems 
that  the  defendant  ought  to  fay,  and  travers^  that  the  ancejtor  did 
not  die  in  his  homage.  And  'tis  faid  there  that  where  a  feoffment  is 
pleaded^  the  plaintiff  JhaU  anfwer  to  Itj  or  fhall  avoid  It  by  collujion* 
Br.  Garde,  pi.  I7.  cites  46  £.  3.  31. 

8.  The  guardian  can  not  change  the  avowry  of  the  heir.    Br. 
Avowry,  pi.  31.  cites  48  E.  3.  8. 

9.  In  dower  agalnft  guardian  he  Jhall  be  named  guardian^  and  i><wtr  «. 
otherwife  it  is  a  good  plea  to  the  wrlty  that  he  has  nothing  but  In  ff'Vf"^'- 
ward\  by  which  the  demandant  was  compelled  to  anfwer  to  it*  if  r'^.^*^^ 
he  was   guardian  or  feiled  jure   proprio.      Br.   Brief,  pi.  428,  waiwi 
cites  9  H.  5*  4.  ^iMiduin, 

of  the  writ  and  admitted  for  a  pood  plea  to  the  aftion  of  the  writ,  and  fo  It  foams  that  he  who 
pleads  to  the  a^ion  of  the  writ  Qiali  conclude  to  the  writ.    Ibid.  pi.  49ft.  cites  9  £.  4.  31. 

10.  A  guardian  may  plead  mlfnofmer  of  his  ward  as  well  as  the  f  201  1 
ward  himfelf.     Fitzh.  Attorney,  pi.  75.  L    ^  ^  J 

otherwife  of  an  attorney,  for  it  is  contrary  to  his  warrant,  but  the  warrant  of  the  guardian  is  by 
the  court  and  flull  not  prejudice  the  part/.    Br.  Garden,  pi.  aj.  S.  C.  13  H.  6.  17. 

11.  Guardian  in  focage  may  avow  in  his  own  name  and  right.  Ow.  115.5. 
Cra  J.  98.  in  cafe  of  Shoplane  v.  Ryder.  c.— Keiw. 

40.  b."^Dy, 
302.  b.  pL  46.  in  Marg. 

12.  Guardian  cannot  plead  non  fum  informatus.  Cro.  J,  442. 
in  cafe  of  Cotton  v.  Wcfcot— — — Cites  .8  Rep,  58.  b,  Beecher's 
cafe. 

13.  Writ 
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13.  Writ  of  account  was  brought,  and  the  defendant  tva^ 
charged  as  bailiff,  who  pleaded  that  he  is  guardian  in  foCage  to 
the  plaintiff,  he  being  within  the  age  of  14,  and  (hewed  that  the 
father  of  the  plaintifi^  was  feifed  of  fuch  land  in  fee,  and  fo  he  as 
guardian,  &c.  and  concluded  judgment  fi  a£^io  ^  the  plaintiff  re- 
plied, that  his  father  died  feifed  of  a  copyhold  in  fee,  which  is  the 
fame  land,  &c.  Per  Germey,  the  plea  iii  bar  is  not  good ;  for  be 
has  not  fhewn  that  it  was  focage  land,  nor  of  whom  it  is  held,  as 
he  ought,  as  is  22  £•  4.  5.  and  therefore  it  is  not  good,  quod  fuit 
conceiiiim  per  Coke.  Roll.  R.  104.  Mich.  12  Jac.  d.  R.  Anon. 

14.  And  per  Germey  the  plaintiff  has  charged  him  as  bailiff*, 
and  the  defendant  pleaded  that  he  is  guardian  in  focage,  and  con- 
cluded judgment  fi  a£lio,  where  the  plea  is  to  the  writ,  and  he 

•  Or*    fv    ^^&^^  ^^  ^^^'^  concluded,  judgment  of  the  writ,  and  fo  is46£. 

tcra.)^*  3-  9-  10.  which  was  agreed  by  Coke,  who  faid,  that  the  *  letter  is, 
that  when  he  is  within  age,  ne  (hall  be  charged  as  guardian,  and 
after  as  bailiff,  and  cites  10  £.  2.    Account,  [that  where]  guardian 

.  ^  .  in  focage  takes  baron  the  writ  of  account  fhall  be  againfl  the 

(Hv^)  baron  ^one,  fcr  all  things  after  the  f  marriage,  and  againft  the 
baron  and  feme  for  all  before.  But  it  fcems  here  that  the  re- 
plication is  not  good;  for  the  defendant  has  pleaded  in  bar  a 
feifin  in  fee,  in  the  father  of  the  plainti-ff,  the  which  ought  to  be  in- 
tended a  feifm  in  fee  at  common  law,  and  not  of  a  copyhold;  and 
as  to  the  objedion  in  the  replication,  that  he  was  feifed  in  fee  of  a 
copyhold,  this  is  not  any  anfwer  to  the  other  plea ;  and  therefore, 
and  inafmuch  as  he  has  not  made  any  traverfc,  the  plea  is  not 
good.     Cur.  advifare  vult.     Ibid.  ^ 

15.  If- a  guardian  commits  waji  and  grants  his  ward  owtr^  the 
ward  (hall  have  waft  during  the  infency  in  the  tenet  againfl  the 
firft  guardian  fojF  the  faid  waft.     2  Inft.  305. 

16.  Cognisance  as  bailiff  in  replevin  muft  be  as  bailiff  to  the 
guardian,  and  not  as  bailiff  to  the  infants,  if  they  are  under  14. 
Arg.  2.  Lutw.  1 189. 

17.  Jf  guardian  brings  writ  of  ravijhment  ofjtvard^  the  count 
muji  be  ad  damnum  of  the  plaintiffs  (the  guardian)  though  the 
damages  when  recovered  fhall  by  the  ftatute  go  towards  the 
benent  of  the  ward ;  per  Ld.  Macclesfield.  2  Wms's  Rep.  io8» 
Hill  1722,  Eyre  v.  Counted  of  Shaftfbury. 


(B.  a.  2)  Aftions,  Proceedings  in  Adlions  or 
Suits  by  or  againft  Infant  fuing  or  defending  by 
Guardian,  &c. 

I.  XII/HERE  an  infant  is  defendant^  the  affidavit  of  fervice  to 
^^  hear  judgment  muft  be,  that  the  guardian  was  fervedy 
and  not  the  infant,  and  this,  (as  it  feemsj  though  the  infant  be 
above  14,  or  wants  ever  fo  little  of  %i.  And  the  ferving  of  the 
infant  is  not  good  ;  for  non  conftat,  but  the  infant  might  be  in  his 
cradle;  or  (hould  it  appear  by  the  bill  that  he  is  near  21,  yet,  not 

being 
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Wng  able  to  defend  hlmfeir,  the  fervice  muft  he  on  the  perfon  ap^ 
fQtnted  hy  the  court  to  defend  him.  2  Wms's  Rep.  (643).  Mich. 
I731,  Taylor  v.  Atwood. 

(C,  a)  Reftrained  znA  punifhed  in  Equity. 

z.  JNF  ANT  by  guardian,  exhibited  a  hill  to  Jiop  her  father^ 
**  (who  was  tenant  by  the  curtefy  of  lands,  of  which  re- 
mainder in  tail  was  in  herfelf)  from  committing  waft^  and  felline 
timber,  which  timber  the  defendants  had  contra^led  for,  in  the  lite 
of  the  plaintiff's  mother,  who  was  tenant  in  tail  of  the  foil ;  per 
Cur.  In  fuch  cafe  any  perfon  may  become  guardian  to  an  infant 
againft  her  father,, and  waji  is  by  law  a  forfeiture  of  the  father* s 
guardianjhip^  and  that  the  contrad  made  nothing  in  the  cafe. 
WhereuDon  the  injundlion  was  continued  to  ftay  waft.  Hard.  96. 
Paich.  i6s7.  Roberts  an  infant ;  per  Hutchinfon  her  guardian  v. 
J.  R.  and  Sir  J.  R.  her  father  and  grandfather. 

a.  Three  perfons  being  made  guardians,  by  the  father's  will,  of 
a  younz  woman,  one  of  them  gets  her  and  marries  her^  being  9 
yeen^s  ddy  to  his  own  fin  who  was  17.  'Twas  moved  for  a  ho-* 
mine  r/plegiando  againft  the  father  and  fon,  that  they  fhould  ftand 
committed,  and  for  an  injunction  to  their  receiving  the  rents  of  her. 
eflatc.  I^ing  C.  thought  every  part  of  the  motion  reafonable,  but 
as  to  the  firft  part  ordered  a  fpeedier  way,  by  bringing  the  body 
into  court,  by  a  time  certain,  by  an  order  to  be  niade  on  the  de- 
fendants for  that  purpofe.    Mich.  3  Geo.  2.  Gibb.  io6.   Anon. 

(D.  a)    Offences  by  Strangers^  with  Regard  to  the 
Ward.     How  punijhed^  and  in  what  Cafes. 

I.    I>1"4  £sr  5  Ph.  fcf  M.  cap.  8.  /  2,  3.     None  Jhall  take  or  A.andM. 
'*-'  convey^  or  caufe  to  he  taken  or  conveyed  away^  any  maidj  or  ^^  ^'  ?  n 
woman  child  unmarried^  heing  within  the  age  of  lb  years^  out  ^  and  D. 
the  csiftodyy  and  againft  the  .will  of  the  father  or  mother  of  fuch  childj  daughters, 
or  of  the  perfon  to  whom  the  father  of  fuch  child,  hy  his  loft  will,  or  ^^^^^^ 
other  aif  in  his  life'time,  hath  appointed  the  governance  of  fuch  child,  ^  ifej  the 
(except  fuch  taking  Jhall  he  hy,  or  for  fuch  perfon,  as  (without  fraud)  order,  cuf- 
is  mafter  or  miftrefs  of  fuch  child,  or  her  guardian  in  focage  or  ^^7'  ^^' 

L»      I     \  /     i      -'  •'         .         ./  .^,  ,    .f        'tr        .        cation,  &c. 

cbwalry),  onpatn  of  two  years  tmprilonment  without  hati,  or  elje  to  pay  of  B.C.  and 
fuch  fine  as  Jhall  he  affeffed  hy  the  queerCs  council  in  the  Star-  D.  toM'a 
clumLr,  i'i^      •y  »  ^      ^^ 

niochery 
(grandfather  of  the  children)  and  died,  Kf.  married  R.  R.  and  then  the  grandfather  Jied.  Th9 
frndmocher  was  feifed  of  lands  in  fee  held  in  fi^cjige,  and,  by  will  in  writing,  dev>fed  them  to 
B.  in  Caily  remainder  to  C.  and  D.  and  to  the  heirs  of  their  two  bodies  begotten  equally  to  be 
divided;  remainder  to  M.  the  daughter  and  heir  apparent  of  the  tedatrix,  and  died.  B.  died,  and 
D.  being  under  16,  but  above  14,  and  living  with  R.  R.  went,  by  his  confent,  voluntarily,  and  of 
her  own  accord  to  H.  where  the  married  W.  R.  It  was  adjudged  that  M.  at  the  time  of  the 
contra^  of  marriage  of  D.  had  the  cuftody  of  her  wirhin  this  ilatute,  as  guardian  by  na  ure»  which 
wat  infeparable  from  her  (>erfony  and  that  D.'s  going  from  the  houfe  6  hours  be.'ure  the  mar- 
riage, as  found  by  the  iotuei  verdi^,  made  no  alteration  in  judgment  of  law^  as  to  the  mother's 

Vot.  XIV.  R  »»*«» 
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having  the  cuftody  of  her  at  the  time  of  the  contrail ;  and  that  the  confent  of  R.  R.  the  iiiothei^f 
hufband,  wai  not  materiaL     3  Rep.  37,  38.  b.  39.  b.  Hill.  34  Eliz.  B.  R.  Ratcliff's  cafe. 

A*  being  z  frtetiuMof  Lotiii<M,  hy  ivili  dtvijed  the  cujlndy  of  B,  bis  tiaugbltr  an  tM/ant  to  C,  anci 

diedy  C.  got  a  WM-rant  fiom  the  ttny^r  of  LonJon  to  take  the  infvttf  who  waS  taken  thereupon  but 

refcued  agnin  ;  and  after  he  got  a  warrant  from  the  Chief  Juftice,  and  (he  was  again  taken, 

having  bceii  kfort  fucb  taking  m.»  risA  to  J,  S.  one  of  tbti  d.fmeLinti  in  the  indi^noenti  and  who  was 

fon  of  tlie  other  defendant.     Tliey  were  acquitted  of  the  indictment  upon  this  evidence,  but  the 

court  required  fureties  of  them  ;  and  the  coutt  hcld^that  the  defendants  could  not  be  found 

Cuilty  upon  this  indi6lment,  hec:nife  B,  ^vai  not  in  tU  ttoffJIion  nf  C,  as  the  indi&ment  fuppofed  ; 

becQufi  A,  being  ti  fruman  of  LjondoKf  tit  A-^ff^  as  to  toe  Aif^Jition'  of  tbe  boAy^  luas  vaiAf  and  tb$ 

vtfunt  remained  in  tbe  cvjiody  if  the  mayor  and  ^  aldermen  of  Londofif  and  the  indiSmeHl  ought  to  bavt  been 

for  takit}g  the  mfaut,  cut  of  tbdr  euftody.     idlv.  That  upon  this  penal  law,  tbe  body  ought  to  be  in  tbt 

a^ual  (Ujlody  of  bi»,  or  thofc  to  Hubotn  tbe  indtrtment  fufypofes  tbe  right*     3dly,  That  Af,  out  of  Vfbofe 

f>>/f:ffion  tbe  in/aitt  is  fuf>f>oftd  to  he  taken,  m-rht  to  have  tbe  merr  right,  becaufe  the  (latute  fays,  (from 

the  poifefTion  of  fiich  as  Aiall,  by  any  l:«wful  ways  and  means,  have  the  cuftodjr,  ftc.)  or  other* 

wife  it  Ihalt  be  no  oflence  within  this  penal  ftatute.     And  tbire  may  be  other  ipdiSments  for  taking 

out  of  tbe  p'ifTffion  of  the  right  gujidiaa.     Sid.  362.  Pafch.  lo  Cat.  2.  B*  R*     The  King  v. 

BafVian  and  Badian.   . 

In  an  information  for  feducing  and  marrying  an  heirefs,  the  evidence  was,  that  tbe  defendant  . 
T*  a  remote  kinfiAan,  and  of  fmall  fortune,  being  fre^pientiy  (utertaimd  at  the  father's  boufe,  made  hve  to  ibf 
daughter,  but  there  was  no  f>^  of  ^  fducementSf  but  common  comf>ivmwts  among  young  fteo^^t  t  and  it 
was  offered  in  evidence,  that  the  encouragement  piqceeeLd  from  the  daughter,  whom  the  father  in- 
tended to  marry  to  another  kinfipan  of  his  own  name  of  a  very  confiderable  eltate,  whomili# 
did  not  love  fu  well  |  and  ihM  Jhe,  by  agreement  with  the  defendants,  went  from  her  father*  s  boufe  to  a 
thee  affffointed,  and  there  met  the  dfcndarjs  and  %uas  married  to  T.  whereupon  the  court  dire^ed  the 
jury,  that  the  daughter  being  of  tender  years,  viz.  about  16  and  a  great  fortune,  this  was  an  offence  In 
the  defendant  within  the  information,  and  that  they  ought  to  Snd  them  guilty,  which  they  did, 
but  harfitanter,  as  it  feemed.  And  afterwards,  before  any  fine  impofed  the  parties  agreed* 
I  Lev.  157.  Mich.  20  Car*  2  B,  R.    The  King  v.  Twifletoo.  Sid.  387.  S.  C.  and  fays,  all 

agreed^  that  it  was  an  offence  puniiliable  by  6ne  and  imprifonment  at  common  law.  But 
Ld.  Ch.  J.  Holt  faid,  that  to  convey  a  mtid  from  her  parents  under  the  age  of  16  is  no  offence 
at  common  law.    4  Mod.  145.  Trin.  4  W.  3.  Obiter. 

In  the  cafe  of  Calthrop  v.  Axtsll.  Hill  3  Jac.  a.  B.  R.  it  was  *  faid,  that  there  mu^  be  a 
continued  refufal  of  the  mother ;  for  if  ihe  once  ngree,  though  afterwards  (he  difaflents,  yet  it  is  an 
aifcnt  within  the  ftatute.  And  that  there  mu/i  likewih  te  proof  of  tbe  fieaHng  awfiy,  3  Mod.  169. 
*— — *  3  Nelf.  Abr.  564.  pi.  7.  fiiys,  it  was  held;  but  in  the  report  the  word  is  (faid)  only;  and  as 
to  the  cafe  itfelf  nothing  appears  there  to  be  refolved. 

A»  information  was    moved  for  againd  the   defendant  for  procuring  tbe  marriage  of  an  heirefs, 
(ht-fMien  the  age  of  i^  and  16,  an  J  intitled  to  a  confiderable  fortune)  with  a  per  fin  of  no  ejiate,  by 
hiring  a  coach  to  carry  her  away,  giving  money  to  a  parfon  to  marry  them  without  a  licenc^^ 
and  being  prefent  at  the  m^jriagc  as  a  father  to  give  her  away;  and  for  that  this,  though  done 
with  her  own  confent,  yet  was  witbout,ihe  confent  of  A.r  guardian  appointed  by  the  court  of  Chancery. 
Upon  (hewing  caufe,  the  court  held  clearly,  that  this  was  an  offence  at  common  law,  notwi:h- 
ilanding  Ld.  Holt*s  opinion,  as  reported  in  4  Mod.  145.  to  the  contrary ;  and  that  it  was  fo  re« 
folved  in  *:•  Twisliton's  cafe.     They  likewife  held,  that  it  is  within  the  ftatute  of  the  4  &  5 
Ph.  ic  M.  8.  Se<5t.  3,4.    For  though  dfendant  did  not  take  her  away,  yet  be  conveyed  her  away.    Nor 
will  her  confent  alter  the  Cafe  ;  for  the  of i  does  not  recite  force  ;   but  in  the  preamble  mentions  framd 
likewife.     It  fecms  to  have  heen  made  to  prevent  her  confent ;   and  accordingly  in  Sect  6* 
puntfhes  her  for  confcnting.     And  Twislkton*s  cafe  is  in  point ;  for  there  according  to  i  Lev. 
257*  (who  feems  to  have  reponed  it  bed)  no  force  at  all  was  ufed.    That  the  a^  mentions 
guardians  as  well  as  parents :   a  legal  guardian  had  the  fame  power  as  a  father^  and  the  fame 
remedy;  he  might  have  an  aft  ion,  or  writ  of  raviHiment  of  ward.    And  as  to  a  guardian  ap- 
pointed by  the  court  of  Chancery,  he  certainly  has  the  cuftody  of  the  infant  by  lawful  ways  and 
means ;  for,  according  to  Ld.  Sommers,  in  3  Chan.  Cafes  136.  Bsrtie  v.  Falkland,  the  ap- 
pointment of  guardians  originally  belonged  to  the  Chancery,  and  ever  fmce  the  dilTolution  of 
the  court  of  ward^,  has  been  veiled  in  that  court.     Accordingly  the  information  was  granted 
agnind  the  defendant,  as  likewife  againd  the  hufband,  the  parfon,'  and  feveral  fervant^  con- 
cerned  in  carQ'flip;  her  off.     Hill,   ra  Geo.  a.  B.  R.     The   Kino  v.  Bcknct,  (als«  Lo, 
Ossuj-stok)  k.  al.-*— And  in   Hilary  term  fc^lowing,  they  received  judgment,  viz.  Ld.  (X 
and  the  hulband  were  fined  500/.  each ;  and  the  other  defendants  fined  i  mark,  and  imprifoned* 
**— •  Sid.  3S6.  Lev.  257. 

A.  poHeffed  of  a  confiderable  perfuual  edate,  died  intedate,  leaving  M*  his  wife,  and  B.  i 
daughter,  an  infant,  his  only  child.  A/,  the  mother  died,  leuzing  J,  S.  her  executor f  and  trvflee  for  B% 
hr  If  ant  diugher,  who  at  M.*s  death  was  under  the  care  of  J.  S.  his  wife,  who  kept  a  boarding* 
fclionl.  The  wife  of  J.  S«  clied,  and  afterwards  a  bill  by  H.  an  uncle  of  B.  was  filed  againd  J» 
Si  for  0X1  account  6f  fi/s  edate,  fuggeding  that  he  bad  waded  it^  but  J.  S*  aot  putting  iii  his  an. 
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f^er  2n  attachment  ilTued.  And  then  J.  S.  and  W.  R.  who  was  his  counfel,  and  a  juftice  of 
peace,  went  to  Do6)ors  Connxionsy  where  W.  R.  procured  hinifelf  to  be  admit  led  guardian  to  con" 
fent  to  the  marriage  of  B»  to  J,  5.  a>id  a  licenct  wasgrunltdf  and  a  marn.  ge  hud.  fi.  being  1 6  years  old, 
and  J.  S.  60. — H.  petitioned  the  couit  againft  f»  S.  for  marrying  B.  ufterfuit  ccmmmcedin  this  court, 
witbcut  leave  of  the  court,  and  againfl  W.  R.  as  piity,  aid  that  they  ftaiid  cummitted.  And  an  ex- 
ception being  taken  that  here  was  no  lis  pendens ,  noanfwer  being  put  in>  the  fame  was  over- 
ruled ;  and  held  that  an  infant  is  always  confidered  under  the  care  of  the  court,  if  a  fuit  be  de- 
pending; and  that  after  fuch  bill  filed,  'tis  a  contempt  to  marry  an  infant  without  the  confent  of 
this  court ;  and  hi  this  cafe  there  was  not  only  a  bill  filed,  but  an  attachment  alfo  for  want  of  an 
anfwer.  It  was  ordered  that  J.  S.  and  W.  R.  Claud  committed  to  the  Fleet,  and  not  to  have 
the  benefit  of  the  niles;  and  that  W.  R.  be  removed  from  being  juftice  of  peace;  and  (to  th« 
end  that  the  eftate  of  the  infant  be  fecured,  in  order  to  make  a  feitlement  on,  or  a  provifion  for 
her)  that  J,  S.  be  rtjirainedfom  aliening^  transferring,  or  tranfpofing  any  part  of  the  real  or  per- 
fonal  citate  of  the  infant,  or  fom,  receiving  any  part  thtreof,  without  leave  of  the  court  'till  further 
order,  and  that  the  defendant  J.  S.  do  krlng  before  tU  court  all  r^iort gages,  botids  and  ^ber  fecuritiis^ 
belonging  to  the  eflate  of  the  mfan;  upon  outb,fubje£l  to  the  further  order  of  tht  cakrt'  40  Marcbj 
1740.  In  Cane.  Hughes  v.  Science,  Miichel,  9c  al. 

S.  4.  None  Jhall  take  away  and  deflower  any  fuch  child^  or  Jhallj  This  breach 
agalnft  the  will  of  her  father^  if' he  be  livings  or  of  her  mother^  extends 
(bavins  the  cuflody  of  her^  if  the  father  be  dead)y  contra£f  matrix  ""^^^  ^^ 
many  with  any  fuch  child^  (except  *  by  the  title  ofwardjhip)  on  pain  to  the  father, 
fuffer  five  years  imprifonment^  or  elfe  to  pay  fuch  fine  as  fball  be  affeffed  an*l  to  the 
by  the  f aid  council  in  the  Star-chamber.  mothrr 

"^         •'  having  cuf- 

lody of  her,  viz.  if  the  father  had  not  difpofed  the  cuftody  of  her  to  others.  And  this  extends 
to  any  damfel,  chough  (he  was  not  heir  or  heir  apparent,  and  though  Ihe  departed  with  her 
affent,  after  the  age  of  T2  years,  in  which  cafe  the  common  law  gave  no  remedy.  3  Rep.  39» 
in  a  noca  of  the  reporter  in  RatclifTs  cafe.  ^fn        1 

The  faid  fines  fhall  be  divided  between  the  king  and  tie  queen's  ma^ 
jefties  and  the  tarty  grieved* 

S,  5.  The  jaid  council  of  the  Star-chamberi  and  jujt ices  of  affife-^  by  This  is  an 
inquifitian  or  indictment  have  power  to  hear  and  determine  thefe  off,nctpu' 

offences.  n,JhabUai 

^  common  Iww 

being  malum  in  fe.^  But  admitting  it  was  aa  offence  created  by  the  ftatute,  there  being  no 
negative  words  to  prohibit,  this  court  of  BR.  hatn  a  juriidiclion  to  puuiih  this  offence,  if  thd 
Star-chamber  had  not  been  taken  away.  For  the  party  had  his  election  to  proceed  upon  the  pro- 
Jnbitory  claufe,  and  the  jufticei  of  nffife  mufl  be  int'^nded  j^jJices  ofcyer  and  terminer ;  per  Cur',  and  cited 
Mo.  564.  Whereupon  the  defendant  was  fined  5^0/.  and  hound  to  his  good  behaviour  for  a 
year,     a  Mod.  130.  Mich.  aS  Car.  a.  B.  R.  The  King  v.  Moor. 

An  indiAment  for  an  offence  within  this  Hatute,  wai  hfce  the  judges  of  H.  R.  in  Middlefix* . 
Excepcion  was  taken,  that  this  indictment  was  coram  non  judice,  the  Itatute  diredbng  that  the 
council  in  the  Star-chamber,  and  the  juf^ices  of  affife  (hall  determine  the  offence.  And  tho 
qucOion  was,  whether  this  may  extend  to  juftices  of  B.  R.  to  give  them  authority  to  inquire,  or 
only  to  juftices  of  aflife,  and  whether  juftices  of  li.  R.  are  not  juftices  of  afuic  ?  But  the  court 
diiubted,  hecaufe  there  art  no  j-^/!icei  of  afjife  fj-  lit  ^ouniy  of  Muidtfex,  Cro.  C.  Trin.  i*  Car, 
B*  R.  Mary  Smith's  cafe.— Holt  Ch.  J.  faid,  that  this  does  not  exclude  B.  R.  and  that  fo  ic 
has  been  conftant  y  lield  fince  the  making  of  tlve  law*  Trin.  4  W.  &  M.  B.  R.  4  Mod.  145. 
The  King  v.  Manlot. 

S.  6-     If  any  woman- child  or  maiden^   being  above  the  age  of  M«ihewifp 
twelve  yearsy  and  under  the  age  offixteen^  confent  to  fuch  perfon^  that  )^^  j^^^ 
f%  fball  make  any  contrail  of  matrimony^  the  next  of  kin  of  the  fame  t^rs  D,%id 
woman-child  or  maid^  to  whom  the  inheritance  fhould  defcend  or  come  E-  ttnantiiM 
after  the  deceafe  of  the  fame  woman-child^  fl>aU  have  all  fuch  lands  '^^^  f^j^ 
as  the  fame  woman- chila  had  in  poffejjiony  fever/ion  or  remainder^  at  reverfiom  to 
the  time  of  fuch  confent  during  the  life  of  fuch  perfons  that  foall  fo  ^'"^^ 
contraa  matrimony  \  and  after  the  deceafe  of  fuch  perfon  contra^ing  ^f^  ^^* 
matrimony y  the  faid  lands  fhall  defcend  and  come  to  fuch  perfons  as  i^q^i 

R  2  they  ' 
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mn({*r\6,      fbey  JhouU  have  done  in  cafe  this  aSt  bad  never  huHy  other  than  U 
7j^ufM.  *""  ^^^^fi  ^^^  contraa  matrimony.      . 

to  whom  tht  cujl^yf  edocation,  fcc.  of  the  daughten,  was  appointed  by  their  father's  wtll»  marrui 
J.  S,  The  qaeftion  was»  if  the  forfeiture  (hould  accrue  to  .\f.  and  refolved,  that  it  (hould  noCy 
and  alfo  that,  as  this  cafe  is,  the  one  daughter  (ball  not  take  benefit  of  the  forfeiture  of  the  other. 
For  the  (latute  gives  the  forfeiture  to  the  ne'iCt  of  kin,  to  whom  the  inheritance  fhould  de- 
fcend  or  come  after  her  decenfe,  &c.  during  the  life  of  fuch  perfon  that  fo  (ball  contraft 
matrimony.  So  that  firft  he  ought  to  be  of  the  blood,  and  fecondly,  next  of  the  blood,  to  whom 
the  inheritance  ihall  defcend  or  comci  &c  and  though  D.  the  daughter  be  of  the  blood,  yet  ia 
this  cafe  by  the  death  of  E.  the  land  if  (be  has  itfuei  (hall  defcend  to  her  iffue,  and  if  (he 
has  no  i(fue  it  (hall  revert  to  M.  the  mother.  %  Rep.  39.  b.  Hill.  34  Eliz.  B.  R.  RatcUff*i 
cafe. 

A.  feifed  in  fee  of  lands  of  700/.  a  year  had  jjfye  S.  a  font  and  four  daughttrs*  B.  had  ijfut 
y,  a  daughter  and  died,  living  y^.— M.  the  widow  of  B.  and  melbsr  of  y.  fearing  that  7.  tmgbi  he 
Jltlat  from  Ur,  tntreaud  Lady  G.  to  take  J,  itit6  her  houft,  nubicbjbe  did,  and  hwing  a  Jon  in  France,  feni 
Jot  biitif  and  married  him  to  7.  then  under  16,  wthout  Af,'s  eonfentf  noho  was  her  fruaraian.  The  quef* 
tion  was,  if  this  was  a  forfeiture  of  J.'s  e(Ute,  during  her  life  }  It  was  proved  at  the  trial,  that  Mm 
bad  mad:  a  bargain  with  the  hJJ'or  of  the  plaitaiff^  that  if  be*  recovered,  fhe  Jhovld  have  lOOO  L  and  tht 
thirds  of  the  efiau,  and  therefore  was  not  admitted  to  be  a  witnefs.  The  plaintiff  could  not  prove 
any  thing  to  make  a  forfeiture,  and  therefore  was  nonfuited.  The  Chief  Jiilkice  faid  that, 
thtjiatute  n»ai  mad*  to  prtvent  cHldrtn  being  JtdBced  from  their  parents  or  guardians,  by  ^tering 
or  intictng  words,  pi^mifei,  or  gifts,  and  married  in  a  fecret  tv.iy  to  their  difparagement.  But  that  no 
fuch  thing  appeared  in  this  cafe ;  for  that  Dr.  Hafcard  proved  the  marriage  to  be  at  St.  Clement't 
Church,  in  a  canonical  hour,  and  that  many  people  were  prefent,  and  the  church  doors  open 
all  the  time.     3  Mod.  84.  Mich,  i  Jac.  a.   B.  R.  Hicks  v.  Gore*  This  cUufe  refers 

only  to  the  third  branchy  and  not  to  the  (irit  or  fecond.  3  Rep.  39.  in  a  nota  of  the  reporten  ia 
Ratdiif' s  cafe. 

See  the  cafe  S.  7.  Provided  that  this  a£f  ftjall  not  be  prejudicial  to  any 
T  Balkian^  rtt^^OT  or  authority  concerning  orphans  in  Londony  or  any  other  cityy 
fupra.  borough  or  town. 

r  20  c  1       2.  A  perfon,  having  married  an  infiint  (ward,)  was  committed^ 

rit  fcems  ^^^  ^*^  commitment  was  followed  by  an  a£l  of  parliament  to 

thatfhis  dijfolve  the  marriage.     2  Wms's  Rep.  1 12.  HiU.  1722.  cited  per 

was  a  ward,  Lords  CommifHoners,  as  fo  done  in  Lord  Sommers's  time  in  cafe 

of  the  ""^^^  ^^  Goodwin  and  Mrs.  Knight. 

court.]  And  though  an  o'drr  of  Chancery  has  no  words  ptolnbiting  the  marrying  an  mfant  without 

tonfentoi  tfie  guardian;  yet  fuch  prohibition  is  implied  ;  and  lb  is  alfo,  that  no  perfon  (hall  take 
away,  or  ravilh  this  ward  from  the  gtuirdi-in  j  and  fuch  negative  words  are  never  infcrted  in  the 
order;  per  Lords  ComroiiTioners.    a  Wms's  Rep.  113.  Hill.  172a.  £yre  v.  Lady  Sh»ftibury. 

K  ^d^^*^*^  3'  ^^  where  an  infant  was  taken  from  a  guardian  appointed  by 
Taihot.  *  ^®  father,  and  not  afligncd  by  the  court,  and  married  to  W. 
Mich.  1734.'  both  IV,  and  the  parfon  and  the  agents  were  all  committed  by  the 
^"^Ld^    Matter  of  the  Rolls,  and  the  order  confirmed  by  Ld.  Harcourt. 

boi'stime.'  ^  Wm's  Rep.   112.  cited  per  Lds.  Commiflioners,  ut  fup. and 

50.  in  Lord  in  Marg.  ft  is  cited  as  22  May,  12  Annae,  Hannes  v.  Waugh, 
Raymond's   als.  Willis's  cafe. 

cafe. 

•  And  the  fame  would  have  been  done  in  the  cafe  of  Hughes  v.  Science,  &  al.  HiU.  Vac. 
1740.  but  that  it  did  not  appear  in  that  caufe,  that  Williams  the  clergyman,  who  married  the 
infant  to  Science,  was  at  all  a  ^.ir/y  to  the  co»ttiv*3nce,  and  (o  had  not  incurred  the  oenfure  of  the 
court ;  whereas  had  he  been  privy  thereto,  the  Ucence  would  not  ktve prote&ed  him, 

Vid.  (P.4)  4.  5»  if  there  be  only  an  apprehenfion^  that  the  infant  will  be 
^Sovrhere  married  unequally^  either  by  the  guardian,  or  by  his  negle£l,  equity 
heir^iSUl'     ^*''  interpofe ;  per  Lord  Commiffioncrs.  2  Wms's  Rep.  112. 

ha  \^  jeart  oA/ and  was  about  to  contra^  matrimony  ;  though  there  appeared  no  inequality  of 
fortune  or  family,  yet  uj»on  application -to  the  Chaucer)-,  the.  court  afliftcd  the  leftimentar/* 

guar<ban 
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](tiArdiaii  to  prevent  the  marriage  as  improper,  bv  reafon  of  the  age.  Cafes  in  Eqii.  in  Ld.  C. 
Talbot's  time.    58.  Mich,  s  734^  Ld.  Raymond's  cafe. 

5.  And  tbwgb  a  marriage  be  to  one  ef  equal  degree  and  fortune^  S.  c.  cited 
yet  it  being  without  confent  of  the  guardian,  conftitutes   the  Td^^'lt,^' 
offence,  and  can  at  moft  but  tend  to  extenuate ;  per  Lds.  Com-  Mich.  ['734, 
miflioners.  2  Wms's  Rep.  114.  Eyre  v.  Lady  Shaftftury.  c«ies  in 

'  i*  qu.  in  Ld. 

C.  TaIbot*s  time.  59.  in   Ld.  Raymond's  cafe.  S.  C  cited  by  the  court,  and  the  marri<)ge 

being  by  conrrtvance  of  the  moiher  of  the  infant,  pending  a  fuic  in  Chancery,  the  court  com- 
mitted the  parties  to  the  contriTance,  and  ordered  a  ftftejlraiion  aga'mji  tbt  Lady  Sbaftjbury^ 
ao  Marcby  1740,  in  cafe  of  Hnghes  v.  Science  &  ai. 

6.  The  mother  took  away  the  infant  from  two,  who,  fuppodng 
that  they  were  guardians,  complained  thereof  to  the  court  of 
chancery,  and  their  complaint  was  received.  And  the  court 
would  have  proceeded  againft  the  mother,  but  the  guardians  could 
not  make  out  their  right  of  guardianfhip,  by  reafon  of  fome  defe^ 
in  the  infirumehi  under  which  they  claimed;  cited  per  Lords  Com- 
roiffioners.  2  Wms's  Rep.  115.  cites  Ld.  Sellcirlc  and  Orkney  v, 
Dutche&  of  Hamilton* 


(A)  <i5uemfep,  3erfep,  anU  ttje  Jfle  of 

!•  GUERNSEY,  Jerfey,  and  the  Ifle  of  Man,  are  governed  by 
^^  their  proper  laws*     If  an  erroneous  judgment  be  giveh 
diere,  a  writ  of  error  lies  not  here.     Jenk.  199.  pi.  15. 

2.  The  Ifle  of  Man  is  governed  by  it's  own  laws  made  there,   f  206  1 
and   not  bjr  laws  here  in  England,  unlefs  by  a£l  of  parliament,   I-  ^ 
which  ordains  a  law  cxprefsly  for  them.   2  And.  116.  in  the  E.  ^'37.'^^ 
of  Derby's  cafe. 

3.  In  the  Ifle  of  Man  no  one  has  any  inheritance  fhere^  hefides  the 
Ld.  Dsrbj  and  the  Bijbop.  2  And.  116.  in  the  E.  of  Derby's 
cafe, 

4*  Albeit  the  kinfs  writ  runneth  not  into  the  Ifle  of  Man^  yet  ^9  as  to  the 
Ac  king's  commiffion  extendeth  thither  for  redrefs  of  injuRice  and  J^J^'^^.[      , 
wrong ',  but  the  <^ommiflioners  muft  proceed  according  to  law  and  yHfty?^ 
juftice  of  the  Ifle.    4  Inft.  285.  loit.  286. 

5.  They  have  peculiar  laws  or  cuftoms,  viz.  If  si  rmxijleal  an 
horfe  or  an  oxe^  it  is  no  felony  j  for  the  offender  cannot  hide  them ; 
but  if  he  ffeal  a  capon  $r  a  pigj  he  (hall  be  hanged,  &c.  Ibid. 

6.  The  Ung  has  right  to  a  manor  in  the  Ifle  of  Guernfey,  which 
A.  holds }  a  commiffion  iflues  out  of  the  Chancery  to  enquire  of 
this.  If  it  be  fo  found,  the  king  Jhall  be  put  in  pojfejjion  of  it 
vfithout  any  original  writ%  Judgment  affirmed  in  error.  Jenk. 
8.  pi.  |4* 

R  3  ^m^ 
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(A)  Who  may  not  keep  Guns,  and  the  Punifliment 

of  Offenders,  and  by  whom. 

J.S.  bcmfs  I.  33  //.  8.  U  NACTS  that  none  Jhall  Jhoot  in^  or  ufe  to  keep  in 
77h^iTjU  ^^P*  f>.  f.i.  ^  his  houfe,  a  hand-gun,  crofsbow^  hagbut^  or 
totrvt^  denuhake,  unlefs  his  lands  are  of  the  value  of  lOOU 

txecution  in    j  jear^  In  pain  to  forfeit  io\,  for  every  fuch  offence. 

debt  on  a 

judgment,  and  fearing  a  refcows,  carried  with  him  a  dagg")  whereupon  the  defendant,  being  a 
juflice  of  P.  mnde  one  of  his  fervants  go  and  fearch  him,  and  finding  him  armed  brought  him 
before  his  m'nfler,  being  the  next  J.  of  P.  who  by  colour  thereof  committed  him  to  gaol,  'till  he 
paid  lo/.  But  on  a  hab.  corp.  it  was  held  no  offence  for  a  Iheriif  or  his  miniHcrs  in  execution  of 
their  office  to  carry  fuch  a  hand-gun,  and  that  it  was  lawful,  and  that  a  dagg  was  a  hand  gun 
within  this  Oatute.  Cro.  £.  821.  Gardener's  cafe.— 5  Rep.  71.  b.  Trin*  34  Eliz.  Saiutjohu's 
Cafe,  als.  Gardiner  v.  St.  John's*  S.  C. 

5.  2,  &ff.  Howbelt  the  followers  of  lords  fpiriiual  or  temporal^ 
inightSj  efquiresy  genilemeuj  and  the  inheibitemts  of  cities,  boroughs,  or 
market  towns,  may  keep  in  their  houfes^  and  ufe  to  Jhoot  (but  at  a  dead 
mark  only)  with  any  hand  gun  of  the  length  of  one  yard,  or  hagbut,  or 
demihake  of  3  quarters  of  a  yard ;  fo  may  the  owner  of  afl>ip,for  the 
defence  of  his  Jhip,  and  alfo  he  that  dwells  two  furkngs  diflant  front 
a  town,  or  within  five  miles  from  the  fea-coajl.  And  this  lajl  may 
Jhoot  at  any  wild  beaji  or  fowl,fave  only  deer,  heron,  Jhovlard,  pdr^ 
tridgOy  wildfwan,  or  wild  elke, 

S,  5.  I^one  may  licence  bisfervant  to  Jhoot,  except  his  game-keeper^ 
fin  pain  of  JO  L 

Jll  former  laws  againji  Jhooting  repealed. 

S.  12.  13.  Gunfmiths  or  merchants^  may  keep  guns  by  theniy  ob-^ 
ferving  the  lengths  abovefaid. 

S,  14*  Proclamation  to  iffue  before  an  offender  can  be  punijhcd. 
5.  15.  Owner  of  the  gun  to  forfeit,  and  not  the  majfer  of  the 
houfe* 
r  207  1        ^'  i6-  7^  fi^^i^  ^^  lawful  for  any  perfon,   to  convey  the  perjin 
i"  offending  againjl  this  a£l  before  the  next  juftice  of  peace  \  who,  upon 

fendant",  'due  examination  and  proof,  Jhall  have  tower  to  commit  him  to  prijon^- 
not  having  there  to  remain  'till  he  basfatisfied  the  penalty^  which  in  this  cafe 
^^°^'^.,      Jhall  be  divided  between  the  king  and  the  party  that  fo  takes  tie 

year,  did       •'  y^     ,  *»  i      j  j         . 

jhJina       offender. 

gun  \n  Tib.  and  in  March foUvtaxng  was  carried  befort  af,  ofP,  and  by  him  eonviatdot  this  offence* 
It  was  moved,  to  quafh  this  conviction,  becau'e  it  was  before  a  fmgle  juflice,  who  ha<i  not 
power  by  the  ftatute  to  proceed  in  a  fummary  wiy,  unlefs  the  party  is  brought  before  him  injianter  ubm 
vitw  of  the  offence  committed,  which  was  not  done  in  this  cafe,  Aid  therefore  was  urderea  to 
Ihew  caufe  why  it  ibould  not  be  qualhed.  4  Mod.  147,  148.  Trin.  4  W.  &  M.  The  King  v. 
Builock.— — 1  Show.  367.  Trin,  4  W.  &  M.  S.  P.    The  King  v.  Littem 

AniW/t*/.  S.  19.  y unices  of  peace  in  their  feJJions,  and  Jiewards  of  Uets^ 
"""h*  "fta*  ^a^^P^^^^^^^^^  and  determine  thefe  offences* 

tute  befort  the  fijjioni,  though  this  hath  been  formerly  doubted ;  becaufe*  though  the  juilices  tiava 

power 


power  by  the  general  words  of  their  coromiffion  to  piinifh  offence  ag^ninft  rhc  peace,  ytx /looting 
IS  not  fuch  an  oflvnce ;  for  it  is  only  a  H*Jtfl  of  the  fst^ii/nut.on  of  tU  ^c>((,h  tubo  joxmh  in  a  gun* 
D^lcoD*s  Juft.  cap.  47*  pag.  143* 

S.  20.  Penalty  of  7,0  s.  apiece  on  juries  concerMn^  offenders. 

S.  22.  Forfeitures  atijing  by  this  aSf  Jhall  be  fucilfor  within  one 
year  by  the  king^  and  within  fix  months  by  a  conwion  pcrfon^  other-wife 
they  Jhall  be  lojl. 

S.  24.  Saving  for  feruants  carrying  guns  by  their  maflers  orders. 

2.  S.  was  convifted  of  Jhooting  in  a  gun  contrary  to  this  ftatute,  '  Saund» 
and comi^itted  to  gaol;  and  upon  hab.  corp,  exceptions  were  taken  3  ^^^  ^^^^^ 
to  thereturn.— —  ift.     That  the  caption  is  taken  before  J,  S.  and  it  wk 
J.N.  ad  pacem  confervandanii  without  faying,  (ju/ttces)  dud  fo  by  qu.i(hcd  for 

what  appears  there  may  be  conftables. 2clly,  That  it  appears  jl^^n'^'^jl^jj" 

to  ht  conviSf ion  by  oath  v/htrc  the  ftatute  fays    (proof  and  e^cami-  ihcl-rrty.. 

•nation)  which  muft  be  intended  by  jury. — — 3dly>  That  it  docs  not  "-«  wa  faid 

appear^  that  it  was  before  the  next  jujl ices  as  it  ought  to  be. rl^^S-G 

— 4thly,  Nor  that  the  fiatute  had  been  proclaimed  in  the  fame  b.  yit, 

county^  whereas  there  is  an  exprefs  provifion  in  the  llatute,  that  ^'^^^'^^ 

none  fliall  be  panifhed  before  it  is  proclaimed,  which  Twifdcn  J.  ^'*/|',^-/^J* 

laid,  ought  to  appear  in  the  return,  (though  the  ftatute  perh;:ps  paum  im 

was  proclaimed  100  years  fmce.)   i  hid.  419.  no  judgment.    Trin.  <:o/i»./»»^- 

21  Car.  2-  B.  R.  The  King  v.  Saunders.  ^/.v/oc^'r. 

that  the  word  •  (^\(f^)  was  omitted.  For  it  ought  to  have  hcen  confervai^d.  afiiq:iu»>i*.  And 
fo  it  does  not  appcHi'y  whether  ih^  fnid  jurtices  were  aitigiud  10  k'^  p  the  peace  or  iv  :.——*• 
The  reporter  adds  a  nota,  ihtt  the  convic^iion  was  hcfo. e  two  julV.cci  of  1*.  but  [hcyi,.'«."  ^l^a 
€atth9r':ty  to  ont  jujlkt  aloncy  Ixiftg  the  mxt  juf:'t.e  of  the  countv  ivf^re  the  f'ff' »i<«  is  c.mmilt'd,  /;>  totwftt  tki 
of  nj.r  for  ^be  fo'feitutey  but  that  here  ic  does  uot  appear  wlitthtr. either  of  the  Lid  2  jufticcs 
was  the  next  jullice  or  not,  which  was  anotlier  exccpiion  intcndLJ  to  be  moved,  but  li.e  coii- 
vie^ion  being  quafhed  for  the  exception  aforelaid,  this  exception  was  ni4  moved,  and  that  ha 
was  of  counfcl  with  the  defendant.  *  Vent.  39.  S.  C.  and  P.. 

Vent.  3t{.  Anon,  but  S.  C.  reports,  that  as  to  the  words  (ui^on  due  cxaminaticn  and  pf^*^ 
before  a  juftice  of  P.)  it  ivas  refolved,  that  that  was  not  intended  by  a  jury  but  by  lu.turji.i,  ana 
that  no  writ  of  ermr  hcs  upon  fuch  conviflion. 

And  that  an  exception  was  taken,  becaufe  it  v/as  eofam  y.  S.  juftrcc  of  the  pe.^ce,  •n'tlud 
adding  n'-c  irn  nd  divrtf.ii  fhntns  trafifrtv/Jtoneff^c,  anSfrtd.  a/'icfift.  and  that  the  (OUitag;reed  i( 
ought  fo  to  he  hi  returns  upon  certiotaries  to  remove  imiidments  taken  at  fefTions,  but  otlier- 
wife  of  con  virions  of  thi^  nature;  for  it  is  known  to  the  court  that  th«  (katute  gives  tb^iu 
authority  in  this  cafe.    Vent.  33.  Trin.  ai  Car.  2.  Anon. 

3.  A  perfon  being  brought  before  the  next  juftice  of  pcace^  iri 
the  county  where,  &c.  for  (hooting  with  hail  (hot  in  a  hand -gun, 
who,  upon  examination,  finding  it  true  made  a  record  thereof,  and 
committed  the  party  to  ^x\(ox\^  Uill  he  Jhould  pay  lo/.  viz.  5/.  to  the 
informer^  and  5  A  to  the  king.  This  record  being  certified  upon  an 
liabeas  corpus,  it  was  held  by  the  whole  court,  that  if  the  juftice 
of  peace  does  not  obferve  the  form  prefcribcd  by  the  ftatute,  it  is 
void  &  coram  non  judicc,  and  needs  no  writ  of  errors  but  if  \\e, 
afis  according  to  the  ftatute,  then  neither  B,  R.  nor  jufticcs  of 

Eace,  can  redrefs  it,or  fet  the  party  at  large.  Jo.  170.  Hill.  3  Car.  ^ 
.  R.  Cole's  cafe.  .  [  2o8  ] 

4.  Thejudgment  on  an  !ndi<^ment  upon  this  fiatute  was>  that, 
the  defcndant^/c^ff  di£fo  domino  regij  fcf f .  decern  Ubrarum^  (jfc.  where 
the  Words  ihould  have  been  fohat  inftead  of  folvet,  and  libras 
inftead  of  iibrarum,  and  for  thofe  and  other  reafons  the  judgment 
was  reverfed.  Raym.  378.  Trin.  32  Car.  2.  B.  R.  The  King  v. 
Alfop. 

R  4  5.  The 
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5*  The  convlalon  vnsfir  having  a  gun  in  bis  bcufi^  and  thit 
being  excepted  to,  becaufe  ^zftatutt  isj  (ufe  to  keep  in  his  or  her 
houfe)  and  perhaps  it  might  be  Tent  him,  and  the  words  of  the  ftatute 
ought  to  be  purfued,  fo  the  convi£tion  was  quaihed.  x  Show.  48. 
Trin,  i  W.  &  M.  The  King  v.  Lewellin, 

6.  Xhe  conviction  was  non  habuijfet  100/.  per  annum^  and  did 
not  lay  %iJ)en  \  and  this  was  excepted  to,  becaufe  it  may  be,  that 
he  haa  lOoA  a  year  at  the  time  when  he  kept  a  gun,  but  not  when 
he  was  convi£led  \  to  which  it  was  anfwered,  tliat  thofe  words  were 
was  uk^  ^  much  as  to  fay,  nunquam  habuit,  and  the  conclufion  being 
that  it  re-'  ♦  ^w/rtf /Srwitfi«^tf/x<//,  muft  explain  fuch  words  which  feem  to  be 
doubtfiiK  But  per  Cur.  this  being  a  conviction  befcre  a  juftice  of 
peace,  the  time  when  the  ofFence  was  committed  ihould  be  certain- 
ly alleged,  viz.  that  the  defendant  pradiSf*  die  &  anno  had  not 
100/.  per  annum,  and  for  that  reafon  it  was  quafhed.  3  Mod.  280. 

thejudg.      ^^'^^'  ^  ^"  ^  ^'  ^^^  ^^"6  ^-  ^*'^°^- 

jnent  for  that  and  other  reafons  was  reverfcd.    Raym.  378.  Trin.  31  Car.  a.  B.  R.  the  King  ▼« 

Alfop.        *  Vid«  4  Mod.  51.  in  cafe  of  tlie  King  v.  Alfop. 

This  ftatute       7.  2  faf  3  £.  6.  cap.  14.  Prohibited  Jbooting  with  hail  (hot. 

is  TtuakA  by 

^  &  'J  kf^,  l^  top.  13. 

8.  In  an  indi£iment  on  the  ftatute  of  2&  3E.  6.  14.  of  (hootine; 
with  hail  (hot,  the  judgment  was,  quod  forisfaceaty  6fr.  where  it 
ihould  ht  forisfaciaty  &c.  But  the  court  would  not  qua(h  the  con- 
vidion  upon  this  exception.  4  Mod.  49.  Mich.  3  &  4  W. 
&  M.  B.  R.  The  King  v.  Alfop. 


So  ghcre 
the  indict- 
ment was 
mon  babens 
terrast  &(, 


ferred  to 
the  time  of 
the  indiA- 
nenty  and 
not  to  the 
Ibooting  $ 


Show.  339. 

8.  C.  but 

reports  the 

iRTord  of 

the  judg* 

nent  to 

have  been 

fmsjateritf  iuftead  of  foris£aciat« 


Show.  339 « 
S.  C.  and 
lays,  that 
the judg- 
ment was 
teverfed.— 
2ut  accor- 
ding to 


9.  Another  exception  was  taken,  that  the  indicElment  was,  that 
the  defendant  didjhoot  conies  in  Codden  Wood,  but  it  doth  not  appear 
where  hejlood  when  hejhot,  which  may  be  in  feveral  vills,  and  that 
the  (hooting  being  the  offence,  it  muft  be  certainly  laid,  fo  that 
upon  this  indidment  there  can  be  no  iflue.  But  the  court  would 
not  qualh  the  indidlment  upon  this  exception,  nor  upon  this  and 

4  Sod.  51.  the  former  exception.    4  Mod.  40,  50.  Mich.  3  W.  &  M.  B.  R« 

LLfor   The  King  v.  aW 

the  reverfal  weres'vcn  by  Holt  Ch.  J.  becaufe  the  cMviUm  wai  btfyrt  jujiicei  tftUfean^  where* 
aiyupon  this  adl  of  a  and  3  E.  6.  14.  the  pence  is  in  no  wife  concerned;  becaufe  the  efemv 
thtreby  crtated  iifor  nuant  sf  dut  fmiUJicatifm  of  th$  perjon  to  Jhont^  -which  is  not  nn  offenet  againji  the 
ftatu  And  this  cannot  be  an  indictment  upon  the  ftatute  of  33  //.  8.  becaufe  they  do  not  feC 
forth  th6  hnph  of  rbe  guitf  wliich  by  that  law  ou^ht  to  b$  a  yard  long  ;  and  therefore  the  general 
conclufion^  contra  formam  ftatuti,  will  not  help  it  1  and  for  thefc  reafons  the  indictment  was 
qualhed.  But  it  was  agreed|  that  the  party  might  be  indidted  for  this  offence  before  the 
jti/ticu  of  oytr  amd  itrminei,  but  nut  before  juftices  of  peace  for  want  of  jurifdiction. 

ID.  Another  exception  was  taken  that  there  was  no  vi  &  armir^ 
fed  non  allocatur;  for  it  isneedlefs.    Show.  339.  S.  C. 

11.  jjac.  I.  cap.  13.  /  5.  EnaSs  thatp/r^«/  ufing  guns^&c^ 
to  kill  deer  J  or.  coneys^  not  having  40  /.  per  annum^  or  200  /•  Vc. 
may  have  them  taken  froM  them  hy  any  one  having  1 00  /.  per  ann. 

12.  By  22  £sf  23  Car.  2.  cap.  25.  f.  3.  Perfins  not  having  100 1. 
per  ann.  for  life,  or  i^ol.  per  ann.  for  a  term  pf^ycars^  are  dif^ 
abled  to  keep  gunsy  dogs^  or  nets^ 


S.  9.  Perfons  aggrieved  by  any  judgment j  by  virtue  of  this  a£ty 
nu^  appeal  to  the  next  quarter  fijfwnsy  whofe  order  Jball  be  final^  if 
no  title  to  any  land^  royalty  orfijhery  be  therein  concerned. 


!^al)ea0  Corpufif.  [209] 

(A)  Habeas  Corpus  cum  CauGi  ad  Subjiciendum.   F0I.69* 
♦  To  whom  it  may  be  dire£led^  and  by  whom.        ^yidT"^ 

[  I.  I  T  fcems  that  the  king  has  fupremc  power  over  all  courts,  This  writ  • 

*   within  the  dominions  of  the  king,  delegated  by  the  king,  j^^^^®" 
and  thcrefor^if  any  man  be  imprifoned  by  any^  a  corpus  cum  caufa  wnr,whick 
may  be  granted  to  ihem  who  in^prifoned  him ;  for  the  *  king  ought  concerns^ 
to  have  an  account  given  to  him  of  the  liberty  of  his  fubje£ls^  and,  ^^f^^^^\^ 
of  the  reflraint  of  it.  P.  3  Ja.  B.  R.  Refolved  per  Curiam  between  admini- 
Wetherly  and  Wetherly. . . .  Tr.  S  Ja,  B.  R.  Rcfdvcd  per  Curiam,  ftered  to 
in  caf^  of  Omcr  v.  Manfel-  ]  an/ilt^ 

aKree.ihle  Co  all  perfons  antl  places*  and  no  anfwer  can  fatisfjr  it  but  to  return  the  caufe  with  a 
paratum  habeo  corpus,  &c.  Cro.  J.  543.  m  Bourn's  cafe.——*  Cro.  J.  543.  in  Boom's  cafe. 

[2.  If  a  man  be  imprifoned  by  the  counfel  of  the  marches  of  Wales^ 
B.  R.  may  award  a  corpus  cum  caufa  to  remove  him,  and  this 
ought  to  be  obeyed.  P.  3  Jac.  B.  R.  between  Wetherley  and 
Wetherleyy  adjudged  upon  great  controveriy  between  the  faid 
courts,  and  upon  award  of  the  king  himfelf  accorcfingly.  1 

3.  It  (hall  always  be  direAed  to  him  that  has  the  cu/tody  of  the 
hay.  Godb.  44.  PL  52.  Anon.-— — ^It  lies  to  any  perion,  as  well 
as  to  the  gaoler  i  per  Holt  Ch.  J.  5  Mod.  21.  in  cafe  of  the  King 
V.  Bcthell. 

4.  31  Car.  2.  cap.  2.  f.  II.     fFrits  of  habeas  corpus  Jhall  run  ^ffUwatto 

into  any  liberties^  and  into  the  counties  palatine^  the  cinque  portSj  Btmriekt 

fTaleSj  Berwick^  Guemfey  and  Jerfey.  ^^^^t 

tended  that  the  king's  writ  ran  not  there,  as  being  part  of  Scotland  and  not  of  En^landy  and  an 
exempted  jurifdidtion  after  it  was  annexed  to  the  crown  of  England,  cited  Cro.  J.  543.  as 
43  Eliz.  Bruwley's  cafe. 

89  a  hab«  curp.  was  diredted  to  the  Governonr  of  Jtrfey,  to  bring  hither  the  body  ctO.  who 
fead  been  prifoner  there  feveral  years.    Sid.  ;S6.  The  King  v.  Overton. 

It  has  been  awarded  to  CaLis^  and  all  other  places  within  the  kingdom.  Cro.  J.  543.  is 
Bourn's  caf?. 

One  was  imprifoned  at  Dover  by  the  lord  warden  of  the  cinque  pert i^  becanfe  he  tvok  emcherwti 
flsMritfi  mfftckf  m  tU  liberty  of  the  raft  of  Hajtimg  which  the  loi'd  warden  pretended  to  he  within 
the  liberty  of  the  rape  of  Uafting,  and  to  appenain  to  him,  hecaufe  he  liath  the  jurifdi^ion  of 
the  admiralty  there,  and  he  being  for  23  weeks  imprifoned  there,  a  hab.  corp.  was  gr.inted,  to 
nmore  the  body  cum  cauia.  And  becaufe  the  lord  warden  refufed  to  obey  it,  a  habeas  corpus* 
with  a  great  *  penalty,  was  awarded  returnable  at  another  day.  M.  17  Jac*  B.  R.  Cro.  J.  543. 
Rd.  Boom's  cafe.'       «    *  See  (E.  a)  Jobfon's  cafe. 

S9  one  was  broaght  up  by  hab.  corp.  out  of  the  cinque  ports,  tefon  an  itformcdiim  fvr  hrealu^ 
fripm^gberg  be  wai  in  upon  am  tMcuthn  for  debt,  and  it  was  allowed.  Mich,  a'l  Car.  a.  1  Mod.  ao* 
J^5V  Anon. 

It  lies  to  the  eifu^e  pmis^  nJ  faeietulum  V fubjic'uaditmf  but  DOC  ad  faciendum  9c  rocipiendom* 
^  4if •  P^  ft'  Mich,  ai  Car.  a.  B«R.  Anoo. 

5,  Habeas 


ao9  i0ihmii  Corpus^. 

5.  Habeas  corpus  was  granted  to  the  County  Palatim  of  Cheflcr, 
but  afterwards  fuperfeded  on  motion,  two  precedents  being  cited. 
^     X  Salk.   354.  Mich.  4  Ann«,  Anon. 

{B)  Habeas  Corpus  cum  Caufa, '  ad  faciendum 
&  Recipiendum.  [In  what  Cafes']  and  to  what 
Cu  rts. 

fOtir.  [  I.  T  F  an  aSfian  be  brought  in  London  for   thefe  words,  thou 

i^^j^JX  art  a  whore^  ana  my  by/band^ s  whore^  this  ought  not  to  be 

liLw  removed  by  habeas  corpus.     For  at  common  A?^,  no  aftion  lies 

•  Cro.  C.  fo!"  thofe  %  words,  kut  in  London.  a£fion  liesy  (as  is  pretended)  by  the 

4S6.S.C.  cuftom  of  the  city,  for  the  fame  words,  becaufe  they  ufc  by  the 

Bune^of  c»ift<wn  of  the  city  to  cart  whores,  and  for  fuch  words,  a  fuit  may 

Bower,  and  be  in  the  ecciefiaftical  court,  and  no  prohibition  lies,  and  therefore 

UX.V.C00-  this  may  be  a  good  cuftom  in  London,  and  convenient  for  them, 

procedendo  t  ^^  *'  '^  ^  '*^  ^^  **^  place.  But  if  he  be  dubious  whether 
WIS  denied  it  hi  a  good  cuffomy  k  is  better  not  to  remove  it ;  fox  if  it  he 
t>y  the  removed,  it  is  hnal,  and  no  writ  of  errcr  nor  appeal  lies  upon  iV, 
J^®  ^^  but  the  partv  is  without  further  remedy^  But  if  they  proceed  upon 
fachcoftom  this  in  London,  and  a  judgment  is  given  upon  it,  a  writ  of  error 
to  maintain  H^s  in  the  bu/Hngs  by  commiilton,  and  fo  the  party  may  have  a 
fiwhbralH.  ^8*'  remedy,  Trin.  1650.  between  Penton  and  Harrifoiiy  per 
ling  words  Curiam  adjudged,  and  a  procedendo  granted  accordingly*  M.  13 
is  againft  Car.  B.  R.  between  *  Bavoize  and  his  wife  plaintiffs,  and  Cooper 
jtsTa-^jh***'  defendant.  A  procedendo  granted  per  Curiam,  except  Barkley, 
13!  Oxford  where  the  words  were.  Thou  art  a  whore^  and  will  play  the  tvhore 
T.  Crofs.  for  two  pence.  And  another  judgment  was  vouched  Trin.  .8  Car. 
th^'^^dr  ^-  ^-  *>^ween  Bond  and  Watfon.     Contra.  4  Rep.  Oxford.  ] 

werCf  that  (he  was  an  arrant  ^Iwe,  and  wimt  fitm  chaaihtr  to  cbaminr  playing  the  vobort^  a  proce-  ' 
dendo  was  denied.    Hill.  9  Car.  1.  Cro.  C.  350.  Hart's  cafe. 

Bui  nocwithftanding  Oxford's  cafe.  4  Rep.  1%,  a.  a  pn>cctleni!o  was  granteJ,  and  there  it  was 
did  and  agreed  by  the  Clu  J.  and  Mallet  J.  that  of  latd  limes  there  had  many  prncedendos  been 
granted  in  the  like  cafe  in  B.  R.  Mar.  107.  Trin.  17  Car.  AnoxL  «■  So  it  was  aUowed.  Carth«i 
75.  Mich.  I W.  &  M-  B.  R.  Watfon  v.  Clerk. 

$[210] 

2.  21  Jac,  I.  cap.  23.  f  4-  TVhen  the  thing  in  demand  exceeds 
not  5/.  the  fuit  Jhall  not  be  removed  by  any  ivrity  fave  only  by  writs 
of  error  or  attaint, 

Thb  privi.        3.  Habeas  corpus  ad  faciendum  &  recipiendum  lies  to  the  Gnqut 

lege  of  the    p^,.^^^     Sid.  431.  pi.  21.  Anon. 

portSy  that  the  king*s  writ  runs  not  there,  is  to  be  intended  ^rrti^f^f}  Z^.;!-;^  and  party,  Cro.  J. 
543.  in  Botirn's  cafe.  A  corpus  cum  caufa  to  remove  the  plaintiif  out  of  the  cinque  ports. 

Totb*  SI 6.  citet  Pafch*  4  3c  5  £1.  Blackley  v.  Lanefton. 


(B.  2)  The  feveral  Sorts. 

T,    A  N  habeas  corpus  ad  refpondendum  is  when  any  one  is  Impr^^ 

'**'  fined  at  the  iuit  of  another,  upon  a  legal  procefs  in  the 

Fleet  or  any  other  prifon  ixeepi  the  King's  Bench  frifon^  and  a  third 

8  periba 


I^afjead  Corpus.  sio 

Iperfon  would  fiie  diat  prifoner  in  the  court  of  B.  R.  and  cannot, 
becaufe  he  is  not  in  cuftody  of  the  marfiial  of  this  court.  There 
he  may  have  an  habeas  corpus  to  remove  the  prifoner  out  of  the 
prifon,  where  he  is^  into  this  court,  returnable  at  a  day  certain,  to 
anfwer  unto  this  a^ion  here ;  and  for  that  caufe  it  is  called  habeas 
corpus  ad  refpondendum,  becaufe  he  is  to  anjwer  the  party's  affion  ; 
aUb,  where  a  pedbn  is  in  cuftody  in  an  interiour  jurifdi£^ion,  the 
plaintiff  may  bring  his  habeas  corpus  ad  refpondendum  returnable 
in  this  court ;  ana  then  the  defendant  cannot  non-fuit  the  plaintiff, 
i|or  be  bailed,  but  only  by  the  court  of  B.  K.  or  be  committed  to 
the  cuftody  of  the  marftial.     2  L.  P.  R.  4. 

2.  There  are  three  forts  of  habeas  corpus's  in  C,  B.  I.  A 
habeas  corpus  ad  refpondendvmy  and  that  is,  when  a  man  hath  9 
caufe  of  fuit  againft  one  that  is  in  prifon,  he  may  bring  him  up 
hither  by  habeas  corpus,  and  charge  him  with  a  oeclaration  at  his 
own  fuit*  2.  There  is  a  habeas  corpus  ad  faciendum  ^  recipiendum^ 
amd  this  defendants  may  have  that  are  fucd  in  courts  below,  to  remove 
Aeir  caufes  before  us.  Both  thefe  habeas  corpus's  are  with  relation 
to  the  fuits  properly  belonging  to  the  court  of  C.  B.  So  if  an  infe- 
liour  court  will  proceed  againft  the  law,  in  a  thing  of  which  C.  B. 

has  cognizance,  and  commit  a  man,  C.  B.  may  difcharge  him  f  ^ty  1 
upon  habeas  corpus.      3.  A  third   fort  of  habeas  corpus  is  for  ^  J 

privileged  perfons.  But  a  habeas  corpus  adfubjiciendum  is  not  war- 
ranted by  any  precedents  that  I  have  feen ;  per  North.  Hill.  28  & 
29  Car.  2.  in  C.  B.  i  Mod.  235.  pi.  23.  Anon. 

3.  2.  L.  P.  R.  2.  takes  notice  of  a  habeas  corpus  ad  fatisfaci"  Sce(F) 
endunu 


(B.  3)     Good  or  not.     And  Quaftied  for  what. 

I.    A    Habeas  corpus,  being  direSfed  to  the  fheriffor  gaoler  in  the 
^^  £sjunStivey  was  held  to  be  wrong,  and  that  all  the  prece- 
dents were  othcrwife,  and  therefore  the  writ  was  qua(hed.     i  Salk« 
350.  The  King  v.  Fowler. 

(C)  *  What  it  is,  and  bow  granted,  and  "f*  by  whom.  ^^*ih^\ 

1.  J  1^2  P.  iff  A£  cap.  13.  yi  7.  Habeas  corpus  mu/f  be  figned 
by  a  judge. 

2.  This  is  a  prerogative  writ  which  concerns  the  king's  jufUce 
to  be  adminiftered  to  his  fubje£ls ;  for  he  ought  to  have  account 
why  any  of  his  fubjeds  are  imprifoned,  and  it  is  agreeable  to  aU 

peribns  and  places,  per  Montague  Ch.  J.     Cro.  J.  543.  in  Bourn's  •  * 

cafe, 

3-  All  habeas  corpus's  in  C,  B,  are  ad  faciendum  isf  recipiendum^ 
and  they  ijfiie  of  courfe  and  without  motion.  But  otherwife  in  B.  R^ 
for  they  are  ad  fubjiciendum,  which  are  in  criminal  caufes,  and  not  to 
be  granted  without  motion  i  per  the  Ch.  J.  Pafch.  30  Car.  2.  C.  B. 
2  Mod*  306,   Penrice  and  Wynn's  cafe. 

4*  Where 


21 X  f^abeafii  Corpu0. 

4*  Where  die  party  is   committed  for  a  rnW,  there  muft  be  s 
tmticn  for  the  habeas  corpus ;  but  for  the  bringing  in  the  body  of  a 
Jme  c&vert  arreftedy  and  committed  with  her  baron  in  order  to  dis- 
charge die  feme,  it  may  be  had  without  modon.     Lev.   i.  Mich. 
12  Car.  2.  B.  R.  Slater  v.  Slater  &  Ux. 
And  it  is         5-  Habeas  Corpus  is  a  writ  which  lies  to  brin?  the  body  of  the 
now  the      perfon  into  court,  who  is  conunitted  to  any  gaol  either  in  civH  or 
«^"Jb}   criminal  caufes.    2L.P.R.  i. 

which  ai  man  is  reOored  ^gain  to  his  Jiberty,  if  tie  has  been  a^ninfl  law  deprived  of  it.    Vaagh. 
136.  in  Buflieirs  cafe.  An  habeas  corpus  and  cfrttot\in  is  a  writ  uf  right,  the  bighcft 

writ  the  party  can  bring,  and,  is  in  the  nature  of  a  writ  of  error  i  per  Hale  Ch.  J.  i  Mod.  119. 
Anoiu  ■     But  feems  to  be  the  c;ife  of  Hammond  v.  Howell. 

6.  A  habeas  may  be  granted  by  the  court  of  B.  R.  or  ly  a  Jingk 
judge  at  bis  chamberj  to  any  private  perfon,  who  keeps  another  in 
his  houfe,  or  elfewhere,  in  cuftody  againft  his  will,  by  virtue  of  the 
habeas  corpus  ad.    2  L.  P.  R.  2. 

7.  By  Newdigatc  juftice,  Trin.  1659.  If  a  habeas  corpus  be 
granted,  to  give  liberty  to  a  prifoner  that  lies  in  prifon  upon  anexc« 
cudon  longer  than  for  om  day  i  this  is  not  according  to  law.  2 
L.  P.  R.  3. 

8.  The  court  ufeth  not  to  put  the  reafen  into  a  habeas  corpus, 
why  they  fend  for  the  prifoner;  for  it  maybe  for  treafon  or  great 
confpiracy.     By  CatUne  J.  2  L.  P.  R.  3. 

(C.  2)     By  what  Court  granted. 


!•  T  F  a  man  be  impleaded  in  C  B.  and  be  imprijoned  in  the  Mar^ 
^  fialfea^  upon  fuit  in  B*  R.-^C.  B.  JhcU  find  for  him  to  the 


him*  if  he 

be  iropleJi*  -•''*>*'•         •  -^^ 

ded  by         marjhal^ .  and  he  mall  bring  him,  and  when  he  has  made  airfiuer  he 

plaint  \         Jhall  he  remanded 'y  and  this  ♦  where  he  is  impleaded  hy  writ*  Br.  Im« 
mi^es  a      prifonment,  pi.  28.  cites  38  H.  6.  30.  per  Prifot. 

fuerc  if  this  fuic  by  writ  or  pliint  fbaii  be  intended  of  the  fuit  in  B,  R.  or  of  the  fuit  in  C,B»  Ibi4. 
♦[212] 

c.  B,  may        2.  A  man  may  have  an  habeas  corpus  out  of  B.  R.  or  ebancery 
grant  habe-  though  there  be  no  privilege^  &c.  or  in  the  court  of  C  B.  or  the 
Vo^^^ls     /;rrA^j«^ryir  any  officer  or  privileged  perfon  there,     2  Inft.  55. 
mat  vfiibin  tbt  privilege  of  the  court ;  per  3  Juftices  contra  Vaughan  Ch.  J.  2.  Jo.  13.  Bufhelt's  cafe* 

3.  Habeas  corpus  is  not  an  original writy  and  if  it  be  in  the  nature 
of  a  judicial  writ,  there  muft  be  a  caufe  for  it.  C  B.  may  grant 
an  habeas  corpus,  hut  it  is  more  natural  for  B.  R.  to  do  ity  nqt  in 
point  of  right,  but  confequence ;  for  if  ,we  fend  one,  and  it  be  a 
criminal  caufe  we  can  proceed  no  farther,  but  remand  it.  But 
B.  R.  may  try  it,  if  it  be  returned  for  felomr,  &c.  per  Vaughan 
Ch.  J.  to  which  Wild  J.  fiud,  that,  in  Q.  Elizabedi's  time,  one 
court  granted  it  as  well  as  the  other,  and  thought  that  in  the  principal 
cafe  they  could  not  deny  it,  falvo  juramentoj  but  Vaughsm  an- 
fwered,  that  they  would  find  none  in  C.  B.  more  ancient  than  (^ 
Elizabeth's  time.  The  other  three  juftices  however  granted  the 
habeas  corpuS)  which  was  foi*  one  imprilbned  for  contumacy,  for 

not 


not  payine  tithes,  upon  a  certificate  by  the  bifliopy   according 
to  27  H.  5.  20.  Cart.  ^21.  Pafch.  23  Car.  2.  Anon. 

4,  The  court  of  C.  B.  iaid,  that  they  had  often  direfted  that 
no  habeas  corpus  ihould  be  moved  for  in  that  court,  except  it  con- 
cerned a  civil  caufe.  Becaufe,  when  the  party  is  brought  in,  and. 
the  caufe  fhewn,  C.  B,  cannot  proceed  upon  it,  and  therefore  the 
proper  place  for  them  is  B.  R.  but  they  permitted  it  in  the  prin- 
cipal cafe,  (though  it  was  a  commitment  for  abetting^  Vc.  his 
majeftfs  fubje&s  to  the  difobediince  of  his  musy  and  abetting^  l^c. 
fuch  as  mat  infeditiousy^c,  conventtcUsy  contrary  to  the  form  of  the 
Jiatuti^  ^c.)  becaufe  the  party  was  an  attorney  of  that  court.  2 
Vent.  22.  24.  Trin.  22  Car.  2.  C.  B.  Rudyard's  cafe. 


(D)     In  what  Cafes. 


in  court  of  ncord. 


I.  TT  A  B  E  A  S  corpus  lies  of  pka^  which  is  /; 
-"   Br.   Privilege,  pi.  5.  cites  9  H.  6.  58. 

2.  J  Jberiffwas  committed  to  the  Fleet  by  the  Barons  of  the 
Exchequer  for  an  amercement^  put  upon  him  of  sfiLfor  a  falfe 
return^  and  the  king  pardoned  him  and  he  had  fpecial  writ  out  of 
chancery  into  B.  R.  in  nature  of  aud.  quer.  and  therefore  the 
juftices  of  B.  R.  fent  for  him  by  writ  of  habeas  corpus.  Quod 
Nota.     Br.  Privilege,  pL  27.  cites  36  H.  6.  21. 

3.  One  was  arrejied  by  warrant  of  the  peace  by  a  jujiice  of  ^^mcnt"* 
teaceof  MidMefeXy  and  fent  to  Newgate^  (which  is  the  prifon  for  pi.  104.' 
jLondoo,  and  alfo  for  Middlefex,)   and  plaint  was  affirmed  againfl  cites  16  E. 
him  in  London  for  debtj  to  which  he  anfwered,  and  after  brought  p^j^'^pj,* 
corpus  cum  caufa,  alleging  that  fuit  was  by  covin ;  and  by  the  24.  ciiei 
Chancellor,  Needham,  Choke  and  all  the  court,  the  prifoner  (hall  S.C. 

be  difmiiled,  becaufe  he  was  imprifoned  for  Middlefex,  and  not  for 
London,  and  therefore,  though  this  prifon  ferves  as  well  for  London 
as  Middlefex,  yet  when  he  is  imprifoned  in  Middlefex^  plaint  cannot 
he  taken  againfl  him  in  London ;  for  if  a  (herifF  of  London  arrefts 
a  mai)  in  London  by  capias  diredled  to  the  (herifFs  of  Middlefex, 
writ  of  falfe  imprifonment  lies  againll  him.  Br.  Privilege,  pi.  44* 
cites  16  £.  4,  5. 

4.  A  prohibition  was  granted  to  the  admiralty  and  delivered  by 
one  G.  to  the  judge  of  that  court  when  he  was  hearing  of  a  caufcy 

who  commanded  him  to  call  a  regifler^  which  G,  refufing  to  doy  the  [  2 1 3  J 
judge  ajgain  commanded  him  to  do  it,  and  G.  faid  that  he  would 
not,  becaufe  he  was  not  fo  commanded  to  do  by  the  writ  \  therefore 
the  judge  committed  the  faid  G.  to  prifon.  G.  made  affidavit  thereof^ 
ind  prayed  an  habeas  corpus,  which  was  granted.  Coke  thought 
it  was  not  fufficient  caufe  to  imprifbn  him  for  refufal  and  fo  the 
prifoner  was  delivered.  Roll.  R.  315.  316.  Hill.  13  Jac.  6.  R. 
jSruiflone  v.  Baker. 

5.  It  is  not  the  uiage  of  the  court  of  B.  R.  to  deliver  one  com*  Cro.  c. 
mittedby  the  decree  of  one  of  the  courts  of  jujliccy  and  therefore  the  579*  s.  P. 
prifoner  was  remanded.     Cro.  C.   168.  Mich.  5  Car.  B.  R.  in  ^**°' 
Cliambers's  cafe, 

X  6.  A  prifoner 


6;  K  pndmtT  attainted  for  febny^  (viz.  for  horfe-ftealing)  was 
irougbt  to  the  bar  ofB.  R.  fnum  St,  Albans  by  habeas  cortms  and 
certiorari.  And  it  was  demanded  of  him,  wha:  he  could  fay  why 
'  execution  {hould  not  be  done  upon  the  indi£hnent ;  and  becaufe  he 
could  not  fliew  good  caufe  to  (lay  the  execution,  be  was  cvm^ 
mhtiJ  to  tbi  marfiaHi  who  was  commanded  to  do  execution.  And  he 
w«s hanged  the  next  day.  Cro.  C.  176.  Mich.  5  Car.  U.K.  R, 
C's  caie. 

7;  H  the  Jberiff' arre/is  a  man  upon  procefsy  and  lets  him  to  hait^ 
emd  after  returns  a  cepi  corpus^  and  then  a  habeas  corpus  comes  to 
the  fhenSto  renwve  the  body^  the  fherifF  cannot  juftify  the  retaking 
of  him  upon  this  writ^  after  he  had  let  him  to  oail  before ;  but  he 
ought  to  aid  himfelf  upon  the  bail.  Mich.  10  Car.  B.  R.  between 
Lay  and  Strut,  per  Curiam  in  an  a^ion  (^  fidfe  imprifonment 
upon  fuch  retaking.    See  Trefpafe  (C.  a)  pi.  i. 

8.  It  was  granted  to  the  prifoners  in  the  King's  Bench  and  Fleets 
in  regard  to  the  peftilence  incrtafing  in  London,  /and  the  places  ad- 
jacent.   Hill.  1 1  Car.  B.  R.  Cro.  C.  466. 

9.  A  habeas  corpus  was  granted  to  bring  up  a  peribn  arrefted  by 
a  latitat  out  of  B.  R«  and  who  was  carried  to  a  town  in  the  fame 
county,  where  Ae  arreft  was,  and  there  arrefted  by  a  ferjeant  of  the 
imvny  by  a  writ  out  of  the  corporation^  where  the  plaintiff  proceeded 
againft  him  upon  that  writ,  and  not  uppn  the  latitat ;  and  this  being 
a  contempt,  an  attachment  alfo  was  granted.  Sti.  239.  Mich.- 
1656.  B.  R.  Brian  v.  Stone. 

It  was  10.  A  habeas  corpus  was  denied  for  a  prifoher  to  have  him  for  a 

b™wbeat  wi/wyitff  the  affifes'^  by  the  court.    Trin.  1657.  2L.P.R.3. 

the  peril  and  charge  of  the  party.  Sti.  a 30.  Trin.  t(j5o.  B.  R.  Trcton  v.  Squire.  It  wa» 
denied  to  bring  np  one  in  execution  to  be  a  witnefs,  becaufe  it  feetns  to  be  an  efcape.  Comb. 
17.  Pafch.  X  Jac.  a.  B.  R.  Anon.— .-^-A  habeas  corpus  ad  te(V>ficaiidum  is  {^rantable  for  one  ia 
prifoa  ott  mefnt  pmctjsf  but  tua  if  hi  bt  in  txecutie^u    Coinb.  4$.  Pafch.  3  Jac-  a.  B.  R.  Anon. 

11.  -A  common  law  if  the  flierifF  had  arrefted  any  man  by  the 
king's  writ,  he  could  not  be  delivered  but  by  a  homine  replegiando^ 
2Saund.  60.  Hill.  21  &  22  Car.  2.  B.  R.  in  cafe  of  Poftern  v* 
Hanfon. 

12.  J.  S.  a  parfon  libels  for  tithes  againft  J.D.  he  is  certified 
contumax'f  the  bljhopj  according  to  27  H.  8.  cap.  20.  certifies  to  two 
jnjiices  to  imprtfon  him  without  bail  or  mainprife.  They  do  fo. 
It  was  moved  for  an  habeas  corpus  in  C.  B.  and  it  was  granted  by 
three  juftices,  but  the  Ch.  Juftice  was  againft  it ;  becaufe  it  was 
more  properly  grantable  by  the  King's  Bench.  Cart.  22 1»  Pafch* 
23  Car.  2.  C.  B.  Anon. 

13.  The  12  Car.  2.  23.  ofexcife^  prohibits  the  bringing  a  cer- 
tiorari, but  not  a  habeas  corpus.     I  Mod.  102,  103.  pi.  10.  Mich* 

.  25  Car.  2.  B.  R.  Anon. 

14.  Two  perfons  ^cre  committed  to  the  Poultry  Compter  by  cmnmf^ 

fioners  of  bankrupts  for  refuting  to  be  examined  and  fworn  touching 

their  knowledge  of  thfe   bankrupt's  eftate.     The  procefs  againft 

them  in  C  JB.  was  an  attachment  of  privilege^  which  was  a  civil  plea  j 

and  on  a  motion  for  a  habeas  corpus,  the  Ch.  J.  (aid^  that  it 

might 
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irJght  be  granted  without  iziotion ;  becaufe  a}!  the  habeas  corpus's 
in  that  court  were  ad  faciendum  &  recipiendum,  and  they  ifluo  of 
courfe.  2  Mod*  306.  Pafch,  30  Car.  2,  C.  B.  Penrice  and 
Wymi's  cafe. 

15.  Habeas  corpus  was  denied,  on  fuggeftlon  that  the  party  was  [214  J 
dctaimdbya  private  perjon.    Cumb.   35.  Mich.  2  Jac.  2.  B*'IL 

Anon. 

16.  Habeas  corpus  was  dented  for  one  committed  to  Bridewill 
for  lewdnejs,    Cumb.  74*  Hill.  3  &  4  Jac.  2.  B.  R.  Anon. 

17.  None  ought  to  take  out  a  habeas  corpus  for  a  priibner 
vjtthout  his  confenU  Trin.  23  Car.  B.  R..  unlefs  it  be  to  turn  him 
€ver  to  the  King^s  Binchy  or  charge  him  with  an  aSlion  in  court. 
2  L.  p.  R.  2. 

1 8.  Before  Bulhell's  cafe  no  man  was  ever  delivered  by  habeas 
corpus,  without  writ  of  error  delivered,  from  a  commitment  of  a 
court  ef  oyer  and  terminer  \  per  Cur.  I  Salk.  348.  Trin.  7W.  3. 
B.  R.  in  Bethel's  cafe. 

19.  Whether  commitment  by  either  houfe  of  parliament  be 
H'ithin  the  habeas  corpus  a£L  See  12  Mod.  6o6.  Mich.  13  W, 
3.  B.  R.  Paulhill  V.  Powell. 

20.  A  perfon  was  committed  by  the  Admiralty  in  execution  upon 
a  fentence,  and  a  habeas  corpus  iilued  to  bring  him  into  B.  R.  ad 
r^fpond^ndum  to  an  a£lion  to  be  brought  againft  him ;  it  was  moved 
upon  the  return  to  commit  the  defendant  here,  becaufe  there  wa3 
no  other  way  to  fue  him ;  for  that  he  was  not  chargeable  in  the  ad- 
miralty, and  that  there  was  no  other  ^ray  to  fue  him,  and  fo  there 
would  be  a  failure  of  judice;  to  which  Holt  Ch.  J.  faid,  that 
this  was  new,  and  that  though  the  proceeding  in  the  admiralty  was 
by  the  civil  law,  yet  it  was  lupportcd  by  the  cuftom  of  the  realm, 
and  this  court  muft  not  elude  their  procefs ;  and  enquiring  into  the 
adion,  and  thinking  it  only  a  pretence,  he  (aid,  there  being  n$ 
aPiion  pending  in  B*  R.  they  ought  not  to  commit  him,  and  the 
piaintiiF  could  not  declare  againft  him  till  in  cuftody;  otherwife. 
It'  an  a£lion  had  been  depending,  and  fo  the  defendant  was  re* 
manded.    i  Salk.  351.  Trin.  I  Annae,  B.  R.  Keach's  cafif. 

21.  The  defendant  was  out  on  hail  in  an  a6lion  in  B.  R.  and  was 
taken  on  an  extent  at  the  queen* ifuit  \  the  bail  brought  him  upon  a 
habeas  corpus,  and  prayed  he  might  be  committed  to  the 
marfhal  in  difcharge  of  his  bail;  and  notwithftanding.  great  oppo* 
fition  was  made  by  the  attorney  general,  he  was  turned  over, 
becaufe  the  a<^ion  here  was  precedent  to  the  queen's  extent.  I  Salk« 
353.  Mich.  3  Ann*,  B.  R.  French's  cafe. 

22.  The  defendant  pending  an  aSiion  againft  him  in  B.  R.  was. 
taken  upon  a  warrant  in  a  criminal  matter^  and  committed  to  die 
Compter,  and  afterwards  was  there  charged  with  an  extent  for  the 
queen  \  and  he  was  brought  up  by  habeas  corpus  at  the  fuit  of  the 
plaintiff  in  the  adion,  in  order  to  be  declared  aeainft  in  cuAody  o£ 
the  ntariluil,  and  Mr.  Attorney  General  oppofed  it;  becmife  the 
cuftody  of  the  marlhal  was  precarious,  and  he  would  letiiim  efcape' 
as  he  did  French }  and  this  cafe  differed  from  that,  becaufe  by  tho 

late 
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late  a£l  of  parliament  the  plaintifF  might  declare  againfl  him  iff 
cuftodia  vicecomitis,  whereas  the  bail  had  been  without  remedy 
if  French  had  not  been  committed ;  and  as  to  the  defendant's  being 
arretted  on  criminal  procefs,  that  was  nothing ;  for  though  one 
£>  arretted  cannot  be  charged  at  the  fuit  of  a  fubje6^  in  any  a&ion, 
without  leave  of  the  court,  yet  the  queen  may  charge  him.  And 
the  defendant  was  remanded,  i  Salk.  353,  354.  Mich.  4  Anxaa 
B.  K.  Crackall  v.  Thomfon. 

23*  Though  a  habeas  corpus  be  a  writ  of  right,  yet  where  it  it 
to  ai^ti  a  rightful fiiii^  the  court  may  refufe  it.     I  Salk.  8.  Mich. 

6  Annae,  B.  R.  Hetherington  v.  Reynolcs. 

24.  Hu/band  and  wife  agreed  to  livefparate^  and  he  being  wil- 
ling afterwards  to  be  reconciled  to  her,  (he  refufed ;  whereupon  be 
end  an  ajftftant  forced  her  into  a  coach  as  ihe  was  coming  from 
church  on  a  Sunday,  and  carried  her  into  the  Mint.  She  being 
brought  into  court  by  habeas  corpus,  it  was  moved  that  the  court 
would  not  interpole  between  hufhand  and  wife,  &c.    But  the  court 

[^  difcharged  her  out  of  her  hufband's  cuttody,  upon  her  defiring  to 
^^5  J  be  fo,  and  held,  that  the  agreement  to  live  feparate,  fliall  bind 
both  till  they  both  agree  to  cohabit  again.    8  Mod.  22.  Mich. 

7  Geo.  Lifter's  cafe. alias  Lady  Rawleigh's  cafe. 

25.  If  a  perfon  appear  to  be  imprifonedfor  an  excommunication  in 
a  caufe  of  which  the  fpiritual  court  hath  no  conuiance,  he  may  be 
delivered  either  upon  a  habeas  corpus,  or  by  quattiing  or  fuperfeding 
the  writ  of  excommunicato  capiendo.  2  Hawk.  PI.  C.  98.  cap. 
15.  f.  40. 

R^f?rl\       (!>•  2)  In  what  Cafes;  In  refpeSl  of  Privilege. 

I.  A  commijjion  being  granted  to  examine  the  right  of  the  office  cf 
^*  exigenter  of  LofSon^ 'wbich  belonged  to  the  Chief  Juttiee, 
and  by  him  was  granted  to  Scroggs  i  and  a  bill  thereupon  exhibited 
againft  him  before  the  commiffioners,  Scroggs  demurred  upon  their 
jurifdi^ion^*  and  would  not  anfwer,  for  which  they  committed  him 
tome  Fleet;  but  in  that  cafe  the  juttices  of  the  Common  Pleas 
granted  him  a  habeas  corpus,  becaufe  he  was  a  neceflacy  minifter 
to  the  court.  Hughe's  Abr.  473.  pi.  2.  cites  Mich.  2£liz.  D» 
175.  Scroggs  V.  Colettiill. 

2«  The  defendant  coming  to  execute  a  ctmunijpm  was  arretted^ 
and  had  a  corpus  cum  caufa,  and  fet  him  at  liberty.  Toth.  2x8. 
cites  Trin.  23  £liz.  Jackfon  v.  Vaughan. 

3.  So  the  plaintiff,  having  a  writ  of  privilege,  was  taken  in  ex- 
ecution, and  ordered  to  go  abroad  by  habeas  corpus,  and  the  party 
that  arretted  him  to  be  committed.    Toth.  219.  cites  Hill.  17  or 
18  Jac.  Morgan  v.  Richardfon. 
a  Kel».  so.       4.  S.  was  ele^ed  alderman  of  London,  and  being  fummoned  hj 
c*  ^^ll*^*  ^'^  court  of  aldermen  into  court,  he  there  refufed  to  take  the  oatiy 
X^ndMi  V.   wherefore  they  committed  him  to  gaol,  and  upon  habeas  corpus 
twaUow.  *   they  returned  the  cuftom  of  London,  &*c.   But  he  was  difcharged 
by  thde  privilege  of  being  mint^majler.    Sid.  287.  Trin.  18  Car.  2. 
h.  R.  Swallow  V.  the  City  of  London. 

(D.  3}  Direaed 


(D.  3)  DireSied  to  whom,  ad  Faciendum,  &c. 

I.  'T^  H  £  habeas  corpus  (hall  alwavs  be  direded  U  him  who  kath 
^    the  cufiady  of  the  body.     Godb.  44.  pi.  $2.  Mich.  28  &  29 
£liz.  B<  R«  Anon. 

2.  Therefore  where  it  was  dirc£led  /^  /A/  mayor^  ha\liffs^  and 
hurgejfes^  an  exception  was  taken,  becaufe  the  pleas  were  holden 
before  the  mayor,  bailiffs  and  fteward ;  but  the  exception  was  dif- 
allowed;  but  other  wife  it  is  in  a  writ  of  error,  for  that  ihall  be 
directed  to  thofe  before  whom  the  judgment  was  given.  Godb. 
44.  pi.  52.  cites  Wickbam's  cafe. 

3.  And  in  London  it  (hall  be  dire£led  majori  i^  vicecomitibus 
London^  becaufe  they  have  the  cuftody,  and  not  the  whole  corpo« 
ration.  Godb.  44.  pi.  52.  ■  ■  '^But  the  reporter  fays,  he  con- 
ceives that  the  courfe  is,  that  the  writ  be  direi^d  majori^  aldemwH* 
nis,  ist  vicecomitiiusy  il^c.  Ibid. 

« 

(E)    At  what  Time  granted  and  allowed. 

X*  rj  A  B  £  A  S  corpus  was  allowed  after  the  body  was  in  etfe* 
'^^  cutionj  but  he  was  rtot  difmiffed,  but  was  fent  to  the  Fleet 
end  had  aud*  quer*  Quod  nota.     B*  R*   Privilege,  pL  49.  cites 
22  H.  6. 

2.  By  43  Eh  cap.  5.  No  writ  of  habeas  corpus^  or  ♦  other  writ  [216! 
to  remove  a  caufe  out  of  an  inferior  court  Jhall  be  allowed^  except  ^^  j^^^^^ 
the  lame  be  delivered  to  the  judge  of  the  court,   before  the  jury  rior  Courts 
who  are  to  try  tlic  caufe  have  appeared^  and  one  ot  the  jury  be  (^)*Thit 
fuoom.  ttatute 


means  cgrm 


3.  By  11  fac.  I.  cap.  23.  No  writ^  to  remwe  ^  Juit  commenced  thrMifSfhy 
in  an  inferior  court  of  record,  fl>aU  be  obeyed^  unlejs  delivered  to  the  the  word* 
Jieward  of  Ae  court  before  iffue  or  demurrer  joined^  fo  as  the  (aid  ^^^jjognd 
ilTue  or  demurrer  be  not  joined  within  fix  weeks  after  the  arrejl  or  \i  is ,  e. 
appearance  of  the  defendant.  markabu, 

that  the 
thing  compbin««l  of  there  is  not  that  the  writs  were  ^K^y  when  in  truth  the/ did  not  Itr,  but  that 
an  abufe  was  made  of  them,  viz.  that  they  were  brought  after  trial ;  and  therefore  it  provides, 
that  uo  certiorari  or  habeas  corpus  Ihall  be  brought  or  allowed,  unlefs  it  be  delivered  before 
Che  jorjr  fwom.  Andagain,  the  ftat  of  at  Jac.  1.  cap.  13.  takes  notice  of  certiorari,  and  only 
complains  of  the  oppreilive  manner  of  uf»ng  them,  viz.  after  the  paity  had  proceeded  a  con* 
fideraMe  way  below,  and  likewife  where  the  ceniorari  or  habeas  corpus  is  not  delivered  before 
iflbeioinady  fo  that  it  be  not  joined  in  fix  weeks  after,  &c.  both  which  ftatutrs  fhew  thiswric 
Wat  lawfttly  but  abufed,  and  the  abufes  are  only  cured ;  and  if  the  writ  were  not  legal,  the  par* 
liamem  woold  have  condemned  it  as  well  as  the  abufe  of  it ;  per  Holt  Ch.  I.  in  delivering  the 
opinkn  of  the  cotirt.    HilL  13  W.  j.  it  Mod.  645.  iu  caTc  of  Crofi  v.  Smith. 

4.  Judgment  was  entered  againfi  B.  and  afterwards  the  bail  efB. 
brougit  habeas  corpus  to  the  Marflialfea,  where  B.  was  prifoner,  ta 
have  bis  body  before  the  judges  of  C.  B.  to  be  committed  in  execution 
im  dijiharge  of  the  bail\  but  before  the  return  of  the  habeas  corpus, 
B.  brought  a  writ  of  error  returnable  the  day  following  i  and  when 
he  came  to  be  committed,  the  court  doubted  that  their  hands  were 

Vot.  XIV.  S  tied 


2i6  ID9&i80  CotptUl^ 

tied  up  bj  the  writ  of  error,  becaufe  he  could  ncft  be  committed 
,     upon  the  judgment^  and  yet  they  would  have  diicbarecd  the  bail 
if  they  could  tell  which  way ;.  therefore  quaere,  firowm.  6z.  Paich* 
14  Jac.  Whickftcad  v.  Bradfhaw. 

5.  A  jud|e  of  the  court  of  B.  R.  will  not  grant  a  habeas  corpus 
in  the  vacation  for  a  prifoner  U  foUow  his  ftiits ;  hut  the  court  may 
grant  a  fpecial  habeas  corpus  for  a  prifoner  to  be  at  his  trial  in  the 
vacation  time.  F.  16^0.  24  May,  B.  R.  For  this  may  concern 
him  more  than  the  other  can.  2  L.  P.  R.  3. 

6.  The  court  will  grant  a  habeas  corpus  to  one  to  have  a  pri- 
foner who  is  not  in  execution^  out  of  prifon,  to  he  a  witnefsfir  him 
at  the  trialy  but  at  the  charge  of  him  diat  defires  die  habeas  corpus^ 
and  at  his  peril,  to  take  care  that  the  prifoner  do  not  make  an  eicape. 
1  L.  P.  R.  3.  cites  29  June  1640.  Trin.  B,  R. 

*  7.  If  a  prifoner  doth  not  mate  his  prayer  the  firft  term,  when  the 
taw  is  open^  he  cannot  do  it  afterwards  on  the  habeas  corpus  aft; 
but  where  die  a^  is  fufpended^  it  muft  be  underftood,  that  he  muft 
do  it  the  iirft  term  after  the  fufpenfion  determined.  Per  Cur. 
Cumb.  421.  9  W.  3.  B.R.  the  King  v.  the  Earl  of  Aylfl>ury. 

8.  One  removed  into  B.  R.  by  habeas  corpus  ad  reJponaenJum 
Jhall  not  be  removed  into  any  other  court  till  he  has  anfivered  the 
caufe  in  B.  R.  and  (hall  not  compel  the  ^ilaintifF  to  follow  a  prol- 
ong defendant,  and  fo  vice  verfa  of  C.  B.  fo  that  each  court,  ia 
which  he  is  firft  attached,  (hall  retain  the  defendant ;  and  after  he 
has  anfwered  there,  you  may  carry  him  where  you  will.     I  Salk. 

350.  Mich.  II  W.  3.  B.  R.  Anon. And  faid,  that  this  was  fit 

to  be  the  fettled  courfe,  if  there  be  any  difference  between  the  two 
courts.  Ibid. 
^  [though  ^^  jffter  an  itrterlocutory  judgment,  and  before  final  judgnunt  in  am 
wM^iv-'  inferior  courts  a  habeas  corpus  was  brought,  but  before  the  return  of 
iDg,]  tb«  the  writ,  the  defendant  dicdy  and  a  procedendo  was  awarded ; 
^^rt  becaufe  by  the  0^  9  W.  3.  11.  the  plaintiff  may  fuc  a  fcL  fa. 

looUfieto  2g2i*"ft  ^he  executors,  and  proceed  to  judgment,  which  he  cannot 
gfanc  an  have  in  another  court ;  and  by  this  means  he  would  be  deprived  of 
habeas  cor.  the  efFeft  of  his  judgment,  which  would  be  unreafonaUe.  i  Salk. 
WJj.    352.  Hill.  I  Anna:,lR.  Anon. 

neient,  and  made  a  rale  for  a  pnx:eUcnUo  abioluie.    Koies  of  Cafes  in  C  B.  Trin.  7  &  8  Ge«. 
a.  WyaK  v.  Markbam. 


[217]  (E.  2)  To  what  Place. 

X.    A  Habeas  corpus  was  directed /0M/^i^c^0/*2)4^ri&^7iyf>  to  bring 

-^^  a  prifoner  into  B.  R.  and  he  making  no  return,  another 

♦  See  (A)     writ  was  moved  for,  with  a  «  penalty  in  it,  and  one  of  the  clerks  of 

Bourn  1        ^j^^  crown  faid,  that  certioraries  had  been  frequently  returned  from 

Durham ;   but  before  the  bilhop  would  make  a  return  on  this  writ, 

he  infilled  to  have  his  privileges  recited  in  the  writ.    But  Dodde« 

ridge  and  the  court  faid,  that  they  would  not  change  tne  ancient 

courfe,  and  forms,  and  ufages.    Lat.  160.  Jobfon's  cafe. 

2.  Habeas 


!2«  Habeas  corpus's  have  gone  beyond  fca  \  Dr.  Prujean  was  to 
cure  a  madman,  Sir  R.  Carres  brother  ;  .Common  Plea$  tent  a  habeas 
corpus  for  him  beyond  fea.  Per  Wild  J.  Cart.  222.  Pafch.  23 
Car.  2.  C.  B,  Anon 

3*  In  error  on  a  judgment  in  Irelandy  it  was  fuggefted  that  the  Ahftbtas 
]>laintifFwas'in  execution  upon  the  judgment  in  Ireland.     And  the  corpus  Was 
court  feemed  to  be  of  opinion^  that  a  habeas  corpus  might  be  fent  ^l^^^^^ 
thither  to  remove  him  as  writs  mandatory  had  been  awarded  to  Calais'^  dtaux ;  per 
and  now  to  Guernfey  and  Jerfey^  ^c.   Mich.  33  Car.  2.  B.  R.  Noy.  Arg. 
1  Vent.  357.  Anon.  whocitcd 

•^— Thts  writ  h«th  been  awarded  to  CMLtii  out  of  B.  R.  Pafch.  17  Jac.  B.  R.  Qifi*  J.  533.  per 
Mouougue  Ch.  J. 

(F)     Returns.     How,  and  what.  In  General. 

I.  TX/HERE  one  is  committed  by  one  of  the  privy  council^ 
^^    the  caufc    of  commitment  ought   to  be  fet  down  in  th« 
return,  but  not  where  the  commitment  is  by  the  whole  privy  coun- 
cil.   Lc.  71.  Mich.  2g&  30  El.  C.  B.  HoweU's  cafe. 

2.  If  on  a  corpus  cum  caufa  the  caufe  returned  be  fufficient^  but 
falfey  the  court  muft  remand  the  prifoiier,  and  he  is  at  no  mifchief  5 
for  if  they  have  not  authority,  or  the  caufe  be  falfe,  he  may  have  a 
writ  difalfe  imprifonment-^  and  where  the  party  is  only  removed,  and 
a  falfc  return  is  made,  the  party  grieved  may  have  fpecial  action  on 
bis  cafe,     XI  Rep.  99.  b.  Trin.  13  Jac.  B.  R.  Bagg's  cafe. 

3.  It  was  returned  upon  an  habeas  corpus,  that  there  is  a  cuflmi 
in  London^  that  if  any  freeman  devife  any  legacy  to  an  orphanj  that 
the  executor  Jba/i  be  conftrained  to  jlnd  (uf^cicnt  fureties  to  pay  the 
legacy,  or  be  imprifoned.  Roll.  R.  316.  Hill..  13  Jac.  B.  R. 
Spencer's  cafe. 

4.  No  anfwer  can  fatisfy  it,  but  to  return  the  caufe  with  a  Ie.70.  s. 
corpus  paratum  habeo^  &c.    per  Mountague  Ch.  J.  Cro.  J.  543.  £v^*^*^'* 
Mich.  17  Jac.  B.  R.  in  Bourne's  cafe.  **^* 

5.  Habeas  corpus's  are  aiivays  returned  in  the  preterperfeSi  tenfe. 
Sid.  273.  Tria  17  Car.  2.  B.  R.  the  King  v.  Wagftaff  &  al. 

6.  Where  a  writ  of  habeas  corpus  ad  fatisfaciendum  ifTues  out  of 
B.  R.  the  attorney  for  the  plaintiff  muft  endorfe  the  number. roll  of 
the  judgment  on  the  back  of  the  habeas  corpus.  And  in  the  caie 
of  one  Sadler,  Mich.  21  Car.  2.  the  court  granted  a  pluries 
habeas  corpus,  with  penalty  of  100  /.  returnable  immediate.  2  L. 
P.  R.  2. 

7*  The  writ  commands  the  day,  and  the  caufe  of  the  caption  and  The  gaoler 
detaining  of  the  prifoner,  to  be  certified  M^n  the  return,  which  if  ?"^/®'^* 
not  done,  the  court  cannot  poffibly  judge  whether  the  caufe  of  the  waTcLm!!* 
commitment  and  detainer  be  according  to  law,  or  againft  it.  mitterf,  $n6, 
Therefore  the  caufe  of  the  imprifonment  ought^by  the  return  to  the  caufe  •£ 
appear  asjpecially  and  certainly  to  the  judges  otthe  retora,  as  it  did  [onJ^JSt* 
a{]J>ear  to  the  court  or  perlbn  authorized  to  commit,  otherwife  the  1.  ^|^  ^. 
retom  is  infuftcitoc    -Yvugfa.  137.  about  22  Car*  2«in  Bufhell's 

5  2  ^8.  Whert 
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8.  Where  the  €aufi  is  returned  without  the  hody^  yet  that  is  fup« 
piled  by  the  defendant* s  appearance  and  bail  entered  here;  per 
Holt,  (Jumb.  332.  Trin.  7  W.  3.  B.  R.  Coxall  v.  Manucaptora 
of  Cplecroft. 

9.  Conufance  of  pleas  or  exempt  jurifdi^ion^  wtrt  never  returned 
to  a  habeas  corpus  ;  for  then  they  might  return  a  falfity  to  fupport 
their  jurifdidiion^ which  would  not  be  traversable,  and  fo  a  iut>jeft 
would  be  ouftedy>f  the  privilege  of  fuing»  or  being  fued  in  the 
king's  fuperior  court,  without  any  opportunity  of  controverting 
the  matter;  and  the  cafe  of  Bishop  v.  Percival  in  Hard,  was 
quoted  per  Holt  Ch.  J.  12  Mod.  666.  Hill.  13  W.  3.  B.  R. 
Taylor  v.  Reignolds. 

10.  If  one  oe  in  cuftody  upon  a  criminal  and  alfi  upon  a  civil 
matter^  and  he  would  move  himfelf  by  habeas  corpus,  there  ought 
to. be  but  one  habsas  corpus  either  of  the  crown  fide  or  of  the  plea 
fide,  and  both  caufes  ought  to  be  returned.  6  Mod.  133.  per  Cur. 
Pafch.  3  Annz^  B.  R.  Anon. 

(F.  2)   Return  thereof.     Good  or  not ;  and  Except 
tions  to  Returns  of  Commitments. 


■ 

t   -"•  "^  t.    A  Habeas  corpus  iffued  out  of  C.  B.  to  the 

Bythe^«j,        n  marfljal  of  the  houfe,  &c.  for  W.  S.  which  ^ 


the  ft^ward  ami 
was  returned 
Cmleijikc.    ^^h  viz.     ^od  domtTta  regina  per  literas  patsntes  juasfufcepit  in 
yj  -^-    *  proteSlionem  Juam  J,  M.  and  his  furetiesy  et  ex   ubenori  gratia 
voluity  that  if  any  perfon  Jhould  arrcji  or  caufc  to  be  arretted  the 
faid  John  Mabb,  or  any  of  the  fureties,  then  the  marjhalof  her 
host^j  &c.  might  arrejl  every  fuch  perjon^  and  detain  them  in  prifon^ 
aintil  {uch  perfon  (hould  anlwer  befxire  the  privy  council  for  the 
contempt  j  and  that  JV.  S.  caufed  one  J.  P.  a  furety  of  the  faid 
y.  At  to  he  arrejiedy  &c.     And  upon  this  return  W.  S.  \n&  dif- 
charged.     And  becaufe,  after  fuch  difcharge,  the  parties  caufed 
W.  S.  to  be  again  arretted  for  the  lame  caufc,  viz.  by  colour  of 
the  faid  protection,  an  attachment  was  granted  againtt  them.     Le. 
71.  Mich.  29  &  30  £liz.  pi.  93.  Search's  cafe. 
•  S.F.by         a.  Pafch.  34  Eliz.      All  the  judges  and  barons  delivered  their 
S^ioTaw  '   ©PJ'^'o'^  ^^  writing,  and  figncd  by  them;  that  if  any  perfon  be  com- 
tiiattliefta.  wittcd  by  her  ♦  majejifs  commandment  from  her  perfon^  or  by  order 
tote  of       '  from  \  the  counciUboardj  or  if  any  f  ^'^^  ^^  'wtf  of  her  council  com* 
ftcr^i"!^     initoneyir%A-fr^/^;7,  fuch  perfons,  fo  in  the  cafe  before  cora- 
thac  a  nun    mittcd,  may  not  be  delivered  by  any  of  her  courts,  without  due 
commitiea    trial  by  the  law  and  judgment  of  acquittal  had.    Nevertfaele&  th^ 
mindofth*  J"^!^^  "^^7  award  the  queen's  writ  to  bring  the  bodies  of  fuch 
king  f  not    pc"ons  before  them^  and  if,  upon  return  diereof,  the  caufes  of  their 
bailable.       Commitment  be»certified  to  the  judges  as  it  ought  to  be,  then  the 
^°^^  in  the  J"^8^*  ^^  ^^  ^^^^*  before  ought  not  to  deliver  him,  but  to  remand 
brcw«-'$      *^  prifoner  to  the  place  from  whence  he  came,  which  cannot  be 
cafc^—     conveniently  done  unlcls  notice  in  generality  or  e^  fptciallj  be  given 


i0  the  keeper^  or  gmUr^  that  (ball  have  the  cuftody  of  fuch  pri^bner..  X  t^pon  aa 
I  And.  297,  29«.  pi.  305.  J^^-- 

P.  the  return  was  that  he  was  imprifoned  by  virtue  of  a  warrant  from  the  coancil>  and  it  w.ii 
hdd  by  all  the  juftices,  that  he  was  not  bailable,  though  twu  of  the  coancil  only  cornmkted  kini* 
1  Roll.  R.  134.  cited  by  Colce,  as  ^3  H.  6.  zS.b.  Poynes's  care.*-*-And.  18  £1.  fuch  queftioii 
^V3S,  and  Coke  faid,  that  6  Jac.  his  brother  Haughton  was  aiifisned  to  he  the  ooanfel  for  1  pri« 
foner,  who  was  committed  by  the  cmincil  of  the  king,  and  he  came  there  in  court,  (viz.  ia 
Bancii)  and  fatd  that  he  could  not  maintain  that  he  was  bailable,  becaufe  the  book,  of  33  H.  6« 
ftopped  his  mouth. .  Ibid,  cites  it  as  one  Hackei's  cafe.— — f  S.  P.  and  C.  cited  per  Holt  Ch.  J* 
5  Mod.  81.  in  cafe  of  Roe  and  {^endal,  &  al. 

3.  One  having  a  fuJt  pending  in  B.  R.  and  coming  to  Lpndon  *So  whera 

was  committed  to  Newgate,  and  on  a  habeas  corpus  to  the  gaoler  commiTted 

of  Newgate,  he   returned   that  the  party  was  committed  to  his  bythe^u>/. 

cnftody  by  warrant  from  tbi  Lord  ChancAkr  of  England  hr  certain  ^^P^f^h" 

matters  concerning  the  kingy  there  to  remain  until  the  Lord  Chan^  ^'raaifinc 

ceUor  delivered  him ;  and  fir  that  caufi  he  could  not  have  his  body  phyiick  ia 

here.    And  Hutton  moved  that  the  return  was  not  good,  becaufe  f   ^n<>«n» 

it  is  too  generah  for  it  Jbews  not  for  what  *  caujes  he  was  com-  retVrn' no  * 

mitted ;  for  it  might  be  for  a  caufe  which  would  not  hinder  him  of  caufe  being 

his  privilege.     Here  alfo  the  return  is,  that  he  ought  t9  remain  Oiewn,  the 

there  until  he  were  delivered  by  the  Lord  Chancellor ;  therefore  he  j^/,7;;,(^|? 

£iid  it  was  ill.     And  the  court  thereto  faid,  it  was  the  firft  time  ficient. 

that  fuch  exceptions  had  been  taken.     Therefore  thev  would  con-  Mich.  1% 

fider  of  the  cafe.     And  9  H.  6.  44.  was  cited,  and  33  H.  6.  28  ^^b'^i^;^' 

&  29.  and  4  E.  4,  15  and  x6-  Cro.  J.  219.  Hill,  6  Jac.  B.  R.  dt.  au^'' 

Addis*s  cafe,  phonfo 

V,  Che 
College  of  Phyficianf • 

4*  Divers  brewers  were  committed  to  prifon  by  the  council,  an4 
upon  an  habeas  corpus  the  caufe  was  returned  to  be  by  force  of  a 
warrant  imp  rting^  that  they  were  committed  per  concilium  regis j  pro 
guibufdam  caufis  regem  (sT  fervicium  fuum  tangentibus.  Exception 
vas  taken,  becaufe  it  is  per  concilium  regis,  and  does  not  Jhew 
what  council  it  was,  whether  council  of  ftate  or  counfel  at  law,  and 
(o  uncertain.  But  it  was  anfwered,  that  it  (hall  be  intended  the 
e^uncil  ofjlate.  And  Coke  Ch.  J.  faid,  that  the  ftatutc  of  W.  i. 
is,  that  a  man  committed  by  command  of  the  king  is  not  bailable^ 
and  that  Stamf,  expounds  command  to  be  per  concilium  regis;  for 
the  council  is  incorporate  in  the  king,  cites  33  H.  6.  28.  b,  Hill» 
12  Jac.  B.  R,  I  Roll.  R.  134.  the  Brewer's  cafe, 

5.  R.  was  brought  to  the  bar  by  habeas  corpus;  the  caufe  re«» 
turned  was  two  warrants ;  i.  becauie  he  was  committed  by  the  Lord 
Conway  fecretary  of  Jiate^  and  there  no  caufe  fhewn.  2.  There 
was  another  warrant  from  the  fame  fecreiaryy  which  recited  thefitft 
^farrantj  and  faid  that  now  upon  further  examination^  he  commanded 
tf^  gaoler  to  keep  him  for  fufpicion  of  high  treajon.  And  it  was  faid, 
that  this  fepond  warrant  is  no  caufe  to  detain,  becaufe  it  is  with 
reference  to  the  firft  warrant,  which  is  no  warrant ;  and  there  is  no  • 

fpecial  caufe  of  fufpicion  alleged,  as  that  falfe  ^olJ  was  found  with 
\^m^  or  the  like;  nor  is  it  fhewn  what  treaion;  and  he  who  is 

S3  $aket9 
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faTterr  up»r  JkJ^tcson  fiiall  be  let  to  baih    Palm.  558.  Trin.  4  Cari^ 

B.  R.  Mclvinc*s  cafe. 

He  wi»  6.  A.  was  Committed  to  the  Marfhalfea  of  the  houihold  for 

tailod^Cro.  w^^^^.     Upon  an  habeas  corpus,  the  return  was,  that  he  was  com- 

0. 168.       mittted  by  the  lords  of  the  council  j  and  the  warrant  was  that  he 

Mich.  5       fgfas  committed  for  infiUnt  behaviour  and  words  fpoken  at  the  council 

^C,**^*    /tfiZf,  which  was  fubfcribed  by  the  lord  keeper,  and   12  others  of 

the  council ;  and  becaufe  it  did  not  mention  xuhat  the  woris  wert\ 

(o  as   the  court  might  judge  of  them,  the  return  v^s  held  in- 

fufiicient,  and  the  marihal  advtfed  to  amend  them.     Cro.  C«  133. 

Mich.  4  Car.  B.  R.  Chambers's  cafe. 

•  S.  F.  on        7.  £b  where  the  ^  return  was,  that  he  was  commftted  to  the  gaol 

a  cotnmit.    of  O.  by  the  Earl  of  Danby  to  remain  there  without  bail  or  main^ 

h'd^o/tb^  P^'fi^  "'*'''  *'  -^^"^  ^^  *//v^r/</  by  the  juftices  in  eyre.  It  was 
ommiitore^  Ordered  that  he  (hould  be  bailed  for  12  days,  and  that  the  return 
mainuiifur-  in  the  interim  (hould  be  amended ;  for  being  general^  and  nofpecial 
^'Tm  Q  ^^^P^Jhiwn^  It  was  held  to  be  abfolutely  void;  and  if  not  amended 
{'^507.  ^^  ^^^  ?P^  cz\x(t  fliewn  at  the  day,  it  was  ordered  that  be  fhould  be 
Baitkham's  abfolutely  difmifled.    Cro.  C.  593.  Mich.  16  Car.  B.  R.  Bricie's 

cafe.— Ibid.  Q^f^ 

Xawfoo's 

^f<%— So  where  the  commitment  was  by  a  fccretary  of  ftate,    Le.  175.  HellyarJ's  ctfe* 

Si  P  and  a  diftindliAn  was  takon  between  a  commitment  by  one  or  by  all  the  council.     Le.  70^  • 

71.  Howell's  care.-*— S.  C.  cited  Arg.  5  Mod.  83 Where  the  icturn  was  that  be  was  cam. 

mtitd  by  tht  lordt  of  the  frivy  co$»eil  J9r  titven  eaujtt  art  J  mfdemeafiari,  until  tbty  giv*  order  i  to  the 
toHtrarj.    It  was  beld  not  good.    Pafch.  i6  Car.  Cro.  C.  579.  Freeman's  cafe. 

8.  The  fteward  of  WindforrCourt,  who  was  furveyor  [alfo]  of 
the  cajlle  was  committed  by  the  Lord  M.  lieutenant  of  the  fatd  caJlU^ 
and  after  three  habeas  corpus's.  Lord  M.  made  return  that  he  was 
committed  by  the  immediate  warrant  of  the  king^  becaufe  he  refufed 
r  220  1  '^  deliver  certain  rooms  in  the  timber  yard  there^  when  the  king  com-*' 
^  "*  manded  them.     And  it  was  moved  that  he  ought  to  continue  com- 

mitted. But  per  Cur.  he  was  difcharged ;  for  though  the  detainer 
of  the  king's  caftles  be  treafon,  yet  quarrels  anK>ng  his  fervants 
concerning  their  rights,  does  not  make  any  oiFence  againft  the 
publick.    Sid.  278.  Pafch.  18  Car.  2.  B.  R.  the  King  v.  Taylor. 

Q.  The  return  was  that  the  defendants  were  committed  by  Sir 
Jr.  T,  fecretary  of fiate^  for  high  treafon^  for  aiding  Sir  Ja.  Adont^ 
gomery  to  efcape^  who  was  committed  to  the  cuflody  of  a  meffenger  for 
fUfpicion  of  high  treafon.  The  court  held,  ift.  That  the  com- 
mitment by  a  fecretary  of  ftate  was  good.  2.  That  the  com- 
mitment to  a  meffenger  was  good;  for  they  wouM  intend  it  only 
in  order  to  carry  him  to  gaol.  3.  That  Sir  James  Montgome- 
ry's treafon  ought  to  have  been  inferted  in  the  warrant  with  ati  ' 
allegation,  that  Sir  James  did  the  feiS^,  becaufe  the  defendants  by 
breaking  the  prifon  are  guilty  of  the  fame  fpecifick  treafon  and 
offence  j  and  therefore  they  were  bailed.     1  Salk.  347.  Tr.  7  W» 

3.    The  King  v.  Kendall  and  Roe. -5  Mod.  78.  S.  C. 

!■'  -^,  ^^       10.  The  return  upon  a  habeas  corpus  was,  that  the  party  was 
Oritntj      committed  for  a  contempt  for  not  performing  a  decree  made  tn  the 
'court  of  rcquejlsy  and  no  other  caufe  appeared  in  the  return.    The 
court  were  or  opinion,  that  they  could  not  deliver  hun>  becaufe  do 

caufe 


courts 


cattle  appeared  in  the  return  to  warrant  their  delivery  of  him.  And 
they  faid,  that  if  the  return  he  flai/ej  yet  they  cannot  deliver  tne 
party,  but  die  party  may  have  his  action  offaife  imprifomnenty  if 
the  imprifonment  be  not  lawful.  Godb.  igii.  Tr.  lo  Jac.  C.  B. 
Lqi  V.  Lea.  '^ 

11.  A.  WIS  committed  to  the  Fleet  for  difobeying  a  decree  in  '  l^^ii.  r. 
Chancery  upon  a  bill  exhibited  there  after  a  judgment  of  me  fame  *wac"°* 
matter  in  bonk,  and  affirmed  in  this  tourt^  and  Uj^on  an  iiabeas  b.  r.  s.c* 
corpus  the  return  was  fuch,  certifico  quod  A.  cofnmij[ns  fuit  28  when- 
Hovembr'u    1608,  propter    eontemptum    extra   curiam   cancellaritt  v^rcSthc" 
eidem  curia  commiffum  ^  per  mandatum  domini  cancellarii -,  it  was  refolucioas 
moved  that  the  return  is  not  good  j  becaufe  it  is  propter  contc  iip-  of  the 
turn  extra  curiam  cancellariar,  which  is  uiterfy  umertaiTiy  wnich  j^/^^^g^f,*^*' 
was  agreed  per  Coke  and  Cur.  and  becaufe  it  is  that  he  was  com-  v,^^  imuf. 
mitred  per  mandatum  dothini  cancellarii,  which  is  tco  general,  ficient  ac- 
I  Roll.  Rep.  192.  Pafch.  13  Jac.  B.  R.  Apfley's  cafe.  .     ^J^*_°«  ^^ 

viixk's  cafe>  9  £1.  which  if  all  one  with  this;  wherefore  they  awarded  that  the  warden  of 
the  Fleer  be  difcharged  of  the  prlfoner  and  that  he  be  committed  tu  the  ni:irlhal,  $c  quod  trada- 
tUT  in  baliium.— -i— So  where  ihe  rciurn  \ias  tlmt  G.  v^as  cumnnitcd  7  May  1615,  13  fite* 
fir  mandMum  Tiaomtt EiU^rt  ctmCfUur'ti  y/n^ii^,  and  no  caufe  uf  the  commitrtR-ht  returnedy  and  \o  is 
all  one  with  a  prefident  in  19  £1.  one  Mitchsli.'s  c.^fs.  AV^re  the  return  was  that  he  was 
committed  ifr  FebruRry,  pir  Nicb.  Baton f  cujijdem  uugniJiguJi,  8c  tiadicur  in  boiilum.  x  RoU.  Rep^ 
919.  Trill.  1}  Jac.  B.  R.  Glanvili  s  cafe. 

t 

12.  C.  vras  brought  in  upon  a  habeas  corpus,  and  the  return 
was  that  he  was  committed  by  the  high  commijjiony  and  the  warrant 
of  the  commitmenCLwaS9  that  he  was  committed  becaufe  be  had  uj'ed 
diverft'  reproachful  words  agairtjl  the  proceedings  of  the  high  com^ 
mijfwn^  and  this  being  drawn  into  form  of  law  in  diver fe  articles^  he 
refufed  to  anfwer.  It  was  moved  that  the  return  is  infufficienti 
becaufe  it  is  too  general.  Per  Cok:e)  the  return  is  not  good,  be« 
caufe  it  is  not  ffaewn  what  the  articles  were  \  for  peradventure, 
they  were  articles  concerning  matters  at  the  common  law ;  alfo  it 
is  too  general,  that  he  was  committed  for  divers  reproachful 
words,  &c.  22  1^.  4^  propter  multiplicem  contumaciam  is  not  good; 
befides  no  time  is  alleged  when  the  words  were  fpokenj  and  pernaps 
they  are  pardoned  by  fome  a£l  of  parliament,  if  tne  time  had  ap« 
peared.  The  court  held  the'  return  not  good,  and  fo  he  was 
bailed.     X  Roll.  R.  245.  Mich   13  Jac.  B.  R.  Codde's  cafe, 

13.  The  return  to  an  habeas  corpus  was,  that  he  was  com^ 
mitted  by  order  of  the  exchequer^  9  Car./^r  not  paying  a  fine  impofed 
upon  him  by  the  eccleJiajVical  commijftoners ;  and  although  it  was  not 
Jbtumfor  what  the  m\<c  was  impoied ;  yer  becaufe  the  commitment  f  221  1 
was  by  a  judicial  courty  this  court  would  neither  bail  nor  difcbarge 

him*    Cro.  C.  579.  Pafch  16  Car.  B.  R.  Anon. 

14.  A.  was  iinprifoned  by  the  court  of  admiralty,  and  prayed  a  j-     -      ^ 
habeas  corpus,  upon  which  was  this  return,  vl^.  i'irft,  the  cuflom  By  court  o£ 
9f  the  adndralty  is  fet  fortii,  which  is  to  attach  goods  in  caufa  civili  ^'^''^^/^ 
y  maritima^  in  the  hands  of  a  third  perfon -,  and  that  upon  four  de-  ^oftr^eu 

faults  made^  the  goods  fo  attached  Jbould  be  delivered  to  the  plaintiffs 
t^an  caution  put  to  reftore  themy  if  the  debt  or  other  caufe  of  a^ion  be 
difpr9ved  within  the  tear  \  and  after  four  default  $  made^  if  the  party 


S2X  IDabeact  Cbtiwjaf. 

in  wh^e  hands  tht  goods  were  attached  refu/e  to  deliver  thentytbat 

the  cuffom  is  to  imprifon  him  until^  ^c.     Then  is  fet  forth  how  tbst 

ant  Kent  was  indebted  to  f.  S.  in  fucb  afum  upon  agreement  n^ade 

fuper  altum  marej  and  that  Kent  died,  an4  that  afterwards  ^.  S* 

attached  certain  goods  of  Kent*s  in  the  bands  of  the  fiid  A^  for , the 

faid  debty  and  that  ajter^  upon  fummonsj  four  defaults  were  made^ 

and  thai  J,  S,  did  tender  caution  for  re~delivery  of  the  goods  {o 

attached  and  condemned,  (^  the  debt  were  difproved  within  the 

year ;  and  that  notwithjianding  the  faid  A.  would  not  deliver  the 

goods  yfor  which  he  was  imprijoned  by  the  court  of  admiralty  until, 

&c.     Bramfton  Ch.  J.  aflcea  the  prodlor  of  thv:  admiralty,  then 

prefent,  this  queftion,  whether  by  their  law  the  death  of  the  party 

did  not  abate  the  adion,  and  he  iatd  it  did ;  then  Ciid  the  Ch.  J.  it 

is  clear  that  an  attachment  cannot  be  againft  the  goods,  the  party 

being  dead ;  wherefore  by  the  whole  court,  the  cujlom  to  attach 

goods  afier  the  death  of  the  party  is  no  good  cuftom,  therefore  they 

gave  judgment  that  the  prifoner  fliould  be  difcharged.     Mar.  204^ 

rafch.  18  Car.  B.  R.  Heaman*s  cafe. 

to'bT  hcia^       1 5.  The  return  was  that  the  party  was  conviifed  of  puhlijhing  a 

good  in        falfe  petition^  fuppofed  to  be  delivered  to  the  king  with  a  fubfcription 

Chancellor    that  the  king  was  content  to  difcharge  the  fine  of  f*  S,  who  Was  fued 

^^V^r'      '"  ^^^  court  of  the  Marches,  made  in  deceptionem  curi^ty  far  in 

where  the     ^^  audationem  regis  de  debits  fuoy  and  that  he,  being  prefent  in  court^ 

commit.       was  committed  to  the  gaoler  tiU  he  paid  lool.  to  the  kmg,  and  40  U 

ment  was     to  the  attorney  of  the  court  for  cofts ;  and  that  he  was  detained 

tempt  of  a     ^^  ^  virtute  ordinis  decreti  curiegy  ixc*    And  this  was  held  to  be 

decree,  but  good  without  (hewing  the  proceedings,  and  that  virtute  ordtnts^ 

where  a  re-  j^^^  ^^-jg  fufficient.     And  that  thou|h  twp  caufes  of  imprifonment 

^inuuman^  and  detainment  were  alleged,^and  though  in  the  fecond  he  (hewed 

Jaii  of  the    no  imprifonment,  but  only  that  he  was  detained  virtute  decreti. 

Chancellor,  f^Q^  y^^  Sir  James  Ley  Ch.  J.  held  it  good ;  for  it  was  (hewn 

wcned^fT    before  that  he  was  committed,  and  that  he  being  before  imprifoned 

chnr^d.       for  caufe,  &c.  was  alfo  detained  \  but  that  if  it  had  been  in  juftifi*^ 

a  Roll.  R.    cation  In  trefpafs,  it  had  not  been  good.     ^  Roll.  R.  307.  21  Jac, 

Ha^'ghlon     B.  R,  Hancock's  cafe. 

and  ChamberLiine  J,  m  Hancock's  cafe. 

8*^s  c'h^  16  Upon  a  habeas  corpus  direded  to  the  keepers  of  tho 
name  of  ^  porter's  lodge,  (being  the  prifon  for  the  council  of  the  Marches  of 
Shif.lub's  Wales)  it  being  returned,  that  they  were  committed  to  him  by 
**^*  ^  virtue  of  a  decree  of  the  faid  council,  upon  information  againft 
tbrwoman  *'^^"^»  **^  *^  ^^^  of  them  inveigled  the-  fon  and  heir  of  J.  S, 
wasafer-,  being  of  the  age  of  17  years,  in  the  night,  and  when  he  was 
^^d^  i""**h  ^''""'*»  ^°  marry  the  fitter  of  another  of  the  defendants,  whereupon 
paitLT^  ^^^y  ^^^^  ^^^n  of  ^^^  feverally  fined  to  the  king ;  fome  of  them 
wrre  re  1 00  marks,  fome  40  /.  and  100  marks  damages  to  the  father  who 
manded,  vras  the  profecutor)  and  committed  to  prifon  for  a  year,  and  until 
appeared^  the  (aid  fines  paid  and  the  faid  100  marks  damages  fatisfied  to  the 
chs  thef  b\i  J*  S.  and  until  they  entered  into  a  recognizance  for  their 
had  not  paid  good  behaviour,  and  until  the  faid  court  took  further  order;  and 
sad  ?i^'     *^  '^^  xttumed  alfo,  that  they  were  committed  bj  virtue  tf  «  or^er 

fnu^ 


frnm  ihi  hrdf  ^f  the  couml.     And  this  return  was  hdd'utterly  iMKhingw?i 
infuflkient  for  the  laft  part ;  becaufe  it  was  not  mentioned  what  was^  mMel  ^o( 
the  order  of  the  council,   f  It  was  moved  bv  Grimfton  that  the  re-  tbe  return, 
turn  was  ill,  to  award  to  prifon^  to  remain  there  *  until  further  order  — — •  S.  P. 
taken^  which  is  utterly  incertain.    It  was  doubted  whether  the  f^  ^ar. 
Marches  of  Wales  might  meddle  with  a  clandejtine  marriage  to  Cro:C.*^79, 
puniih  ity  being  a  meer  fpiritual  a£l.     As  alfo  about  the  fentence  Freeman's 
fir  damages  to  5ie  party,  although  it  be  within  the  exprefs  words  of  g^rk^scafe 
t|}e  inftrudions,  &c.    Whereupon  day  was  given  until   o£tabis  and  the     ' 
Michaelis.     And  in  the  interim  the  parties  were  bailed.    Cro.  notes  there. 
C  557.  Trin.  15  Car.  B«  R.  Seele's  cafe. 

17.  The  return  to  %  habeas  corpus,  direded^to  the  mayor  of  St  ir  -'^■^■■n 
Albans,  was  that  he  was  committed  to  the  goal  by  the  juft ices  of  the  Foriw/a^r- 
peate  of  the  faid  liberty^  at  thefejfms  of  tbe  peace  holden  ii  Julii  '^f,l'^"'"^ 
J  639,  //'//  he  Jhould  obey  an  order  for  taking  the  office  ofconftable  upon  n^»is, 
him  9  for  that  he  being  an  inhabitant  within  the  hundred  of  Ca/hoj  ^  ^yi*^ 
within  tbe  liberty  of  St,  AlbanSj  had  refufed  to  execute  the  faid  office: 
and  becaule  it  was  informed  on  the  part  of  the  prifoner,  that  he 
defied  he  was  within  the  liberty  of  St,  Albans-^  but  affirmed  he  was 
within  the  county  of  Htrtford  out  of  the  faid  liberty.,  all  the  court 
i^eld,  that  he  was  unjuftly  committed ;  becaufe  they  ought  not  to 
^ve  committed  him,  when  he  denied  to  be  conftable,  efpecially 
pretending  he  was  not  within  the  liberty,  but  fliould  have  caufe^ 
him  to  be  indided  upon  thts  refufal ;  and  if  he  were  found  to  be 
within  the  liberty  (bould  have  aflefled  a  good  fine,  aiid  then  have 
committed   him  for  that  caufe.     See  o  Rep.  38.  Grsisley's 
Case,     Bu^  as  i)  is  dow  returned,  the  imprifonment  was  not  law- 
ful ;  wherefore  b^,  by  the  opinion  of  the  whole  court,  was  abfo- 
^teiy  difcharged  without  any  bail.     Cro.  C.  567.  Hill.  15  Car. 
3-  H.  Crawley's  cafe. 

J 8^  Que  was  committed  for  not  taking  upon  him  the  office  of  a  WTiere  a 
Ijvery-ni^ny  being  chofen  thereto,  &c.     Upon  a  habeas  corpus  to  Z17iZ^t<» 
the  keeper  of  Newgate,  he  did  110/  in  his  ttwixn  fet  forth  bis  xvar^  apr^roffi^ 
rant  in  heec  verba^  but  only  that  per  quoddam  warrantum  in  fcriptis  ff  '^''"<^^'-f- 
fecundum  confuetudinem^  ^c.  the  defendant  was  committed.     The  {7w!ll!?Ii" 
court  faid,  that  the  Warrant  is  always  fet  forth  at  large  upon  an  ex-  of  commit. 
trerjudicial  commitment.     But  wnen  a  man  is  committed  by  a  court  ^^^u  Hnd 
of  record,  thert;  is  no  warrant  at  ail,  and  therefore  the  court  of  hc^cMnoc^* 
aldermen   (who  committed  the  perfon)   cannot  be  intended   to  return  a 
proceed  judicially^  becauie  the  comniitment  is  per  warrantum  in  '^^rranc  in 
fcriptis  5   that  they  are  the  proper  judges  of  an  excufe,  why  de-  ^^^^^^^^a 
fitndant  will  not  take  upon  him  the  livery,  and  if  they  adjudge  it  ra^^t^   ' 
iofuAcient,  and  appoint  him  to  accept  it,  and  he  refuies,  it  is  a  tr^thffth 
contempt  of  their  authoritv;  and  they  may  commit  him.     5  Mod.  *J*j''  mamr 
156.  to   162.    Hill.  7  W.  3*    B.  k.     Vintner's   Company  v.  ^^ana^n. 

Clerk.  iiut  if  lie  he 

C0 11  mitt  cd 
H  mm  that  is  MOt  an  t^r^r,  as  in  the  princiital  cafe,  there  mufi  ht  a  warrattt  in  writing,  aiu)  where 
there  is  one  it  muft  he  returned ;  for  ocherwife  the  gaoler  may  alter  the  cafe  of  the  prifoner,  and 
Slake  it  either  better  or  worfe  tiian  it  it  upoo  the  warraou    t  Salk.  349.  UiU.  8  W.  3.  B.  R. 
^C*  by  the  namp  of  King  t.  Clerk. 

19.  In 


|^l^-349«  r^.  In  the  cafe  nbove,  another  exception  waf  taken)  that  intfat 
name^  feturn  a  eu/tm  was  laid  for  the  major  to  cMvnh  the  offender  i9  ttm 
Xiqgv.  cuftody  of  the  flitriffs  tf  Londen  9r  other  officer  \  and  the  keeper  of 
CkHc.-i-^  Newgate^  who  was  the  gaoler  had  returned^  that  he  was  cmautted 
I ii^iU.  ^Hft^^^  ^^^  yffititii  it  doth  w/  afpear  that  be  was  either  Jhtrtff  of 
S.  d  ^c^  ot  that  time.     And  the  court  held,  that  though  the  keeper  of 

Newgate  may  be  an  officer  of  the  city,  yet  he  may  not  be  one  at- 
tending the  court  of  aldermen ;  fo  that  it  does  not  appear  that  be  i§ 
a  proper  officer  of  that  court  to  receive  the  prifoner  \  neither  did 
it  appear  that  Newgate  was  in  London,  but  if  it  did,  he  ought  ta 
be  committed  to  the  {heriffis,  and  not  to  the  keeper  of  Newgate^ 
.  though  diev  might  have  taken  him  for  their  officer.  5  Mod*  \^b^ 
to  162.    Vintner's  Company  v.  Clerk. 

20.  If  a  caufe  be  returnca  out  of  the  city  courts  by  habeas  corpus, 

the  eiifiom  mujl  he  returned^  or  no  procedendo  can  ever  be  granted, 

10  Mod.  440.  Trin.  5  Geo,  i.  B.  R.  in  cafe  of  Afgill  v.  Hunt. 

[  223  J       21*  Upon  the  return  of  an  habeas  corpus^  it  was  certified  thar 

^-.Ai»^  the  mayor  of  Z.  imprifoned  one  H,  (quia  fe  mole  gejfit)  and  for  uiing 

^yjujlias      of  undecent  fpeeches  to  him^  and  that  in  his  hail  with  a  fpit,  infultum 

ffptace^       fecit,  &  conatus  fuit  eum  vulnerare;  this  he  certifies  for  the  caufe 

^^^—   1  of  his  imprifpnment  by  ivay  of  juftification;  and  upon  exception 

taken  to  the  certificate  of  the  mayor,  it  was  held  by  Haugnton^ 

Dodderidge  and  Croke  J.  that'  the  return  is  infufficient,  becaufe  it 

ought  to  have  Jhawed  the  certain  eaufe  of  his  being  imprifoi^  \>f 

•  S.  P.  Hill,  him,  and  alfo  to  have  exprejfedy  for  •  how  long  time^  and  what  fori 

B!R*Sty.    ^  imprifonment  it  was  ;  wherefore  by  rule  of  the  whole  court,  H« 

9o.Snucii*s   was  abfolutely  difcharged  of  his  imprifonment.     2  Bulf.  139^  140^ 

«*^«  141.  Mich.  II  Jac.  Hodges  v.  Humkin  the  mayor  of  Liflcerret. 

22.  The  return  was  that  the  prifoners  v^re  committed  hy  R,  m 
jujlice  of  peace  of  the /aid  county  by  force  of  thefiatute  of  5  ii.  2-  7, 
t^n  complaint  of  ?,  5.  that  he  claimed  common  in  a  meadow  of  the 
faid  y.  5.  called  Monk's  Meadow,  and  that  the  prifoners  eniereet 
into  the  faid  meadow  and  kept  him  out  with  force  and  arms  fron^ 
hit  common'^  arid  that  he  came  thither  and  found  them  holdj/ig  the 
laid  meadow  with  force,  whereupon  he  by  virtue  of  the  faid  fratute 
committed  them  to  gaol;  and  it  was  held  by  all  the  couit  (abfente 
Brampflon)   that  this  commitment  was  not   warranted  by  the 
ftatate ;  for  a  man  cannot  be  indi£led  or  committed  for  entering 
his  own  land  with  force,  or  holding  it  with  force  againfl  a  com- 
moner.   Cro.  C.  486.  Mich.  13  Car.  B.  R.  Sydnam  and  Parr'$ 
cafe. 
See  Nof.         23.  W.  and  7  others  were  committer)  by  the  mayor  of  Ixm* 
i^iMKChe    ^^^  ^  Newgate,  {ox  refaftng  to  enter  into  a  recognizance  to  appear 
exceptions    befort  the  lords  of  the  cauncili  and  upon  an  habeas  corpora  returned- 
4ad«h«rea.  by  the  mavor  and  fherifFs,  it  appeared,  that  by  an  order  from  tho 
MrticnUrly  ^^^^^^  ^ttbu^  they  were  appointed  to  come  before  the  mayor  and  fheriffs 
fct  foftb,      to  treat  concerning  foreign  matters  \  amd  whan  they  appeared  being  r/- 
tot  there  is  quired  by  the  mayor  then  in  commifSon  of  oyer  and  terminer  for  the- 
fauTio^be     ^^^  ^^  perform  the  order  of  the  lords  of  the  council,  and  to  enter 
done  upon    into  recognifance  in  a  reafonahle  fum^  they  refufed^  whereupon  he' 
it  $  &  it  is    committed  them.    .  And   Peard,   Maynard  aqd   Keeling,  jun.^ 

argued. 


tfgaed,  that  thb  return  was  not  good ;  xft.  Becaulb  it  iotti  Hot  ^  >**"•  <^ 
nuntion  the  order ^  nor  ^iw  what  the  order  was ;  fo  as  the  court  ^f^^^jj^ 
might  adjudge  thereof.    2tdly.  Becaufe  the   recognifance  is  de-  habeas  cor- 
maunded  for  them  to  appear  before  the  lords  of  the  council,  but  p^»- 
no  time  nor  place  is  appointed  nor  caufe  Jbewn  why  it  was  demanded  % 
and  becaufe  the  king's  counfel  prayed  time  to  maintain  the  return 
the  parties  were  bailed  until  the  next  term.     Cro.  C.  552.  Trin« 
15  Car.  B.  R.  Wolnough's  cafe. 

24.  P.  was  committed  by  the  lord  mayor  of  London^  for  that  con^ 
timptuoufiy  and  unfeafonahly  he  ferved  him  with  a  •  procefs  of 
fubpaena  out  of  this  court  "juhen  he  was  executing  bis  office  as  a 
magijiratey  and  examining  offences  of  high  treafon^  in  derogation  of 
roagiftracy,  and  in  difturbance  of  the  due  execution  of  juftice, 
till  fuch  time  as  he  ihovld  find  fureties  for  his  good  behaviour. 
It  was  moved  that  he  might  be  fet  at  liberty,  becaufe  there  did  not 
appear  (as  was  alleged)  any  good  caufe  of  commitment.  But 
Hale  held  that  he  could  not  be  remanded,  becaufe  it  does  not  ap^ 
pear  by  the  return  that  the  lord  mayor  was  then  ajujiice  of  peace  % 
but  becaufe  the  procefs  was  unduly  ferved  upon  (uch  a  perion,  at 
fuch  a  time,  the  court  would  not  difcharge  him ;  but  there  was  no 
exception  Uken  to  the  lord  mayor's  committing  a  perfon  for  an 
aiFront  done  to  himfelf.  Hard.  182.  Pafch.  13  Car.  2.  in  Scacc 
Prince's  cafe. 

25.  Upon  the  return  of  an  habeas  corpus  it  appeared  that  C. 
had  forejialled  a  great  number  of  lobfters^  whereupon  the  mayor» 
&c.  of  London  caufed  him  to  appear,  and  he  confe(&d  the  (ame^ 
and  they  ordered  him  to  defift  from  fuch  foreftailing}  but  ht  JaiJ 
ohftinatefy  and  in  contempt  of  the  courts  that  he  would  not  obey  their 
order^  whereupon  they  committed  him  to  Newgate  until  be  JbouU 
fignify  to  the  court  that  he  would  conform  himfelf^  or  otherwife  be  de* 
livered  by  due  courfe  of  law.  This  was  moved  to  be  infufficient; 
to  which  it  was  anfwered,  that  the  imprlfonment  in  this  caie  was 

not  for  foreftalling,  but  for  the  contempt  to  the  court,  which,  per  f  224 1 
Twifden,  they  have  power  to  do ;  wherefore  the  court  lemande j 
the  prifoner,  he  promifmg  to  make  fubmiffion  at  the  next  court, 
and  the  fheriff  promifmg  he  fliould  be  difchareed   thereupon^ 
Vent.  1 1 5, 1 16.  Pafch.  23  Car.  2.  B.  R.  City  of  London  v.  Coates. 

26.  A  juftice  of  peace  committed  a  brewer  for  not  paying  tbi 
duty  of  excite^  and  he  being  brought  into  court,  an  exception  was 
taken  that  it  ought  to  appear  that  be  was  a  common  brewer^  Hale 
Ch.  J.  faid  that  the  ftatute  12  Car.  2.  23.  prohibits  the  bringing  a 
certiorari,  but  not  a  habeas  corpus }  and  want  of  averment  of  a 
matter  of  fait  may  he  amended  in  a  return  in  court ;  and  if  it  be  not 
tnu  at  their  peril  be  it,  and  fo  it  was  amended,  i  Mod.  102,  XOj. 
pL  la  Mich.  25  Car.  2.  B.  R.  Anon. 

27.  An  habeas  corpus  being  broueht  upon  a  commitment  by  i-  .^.i  ^^ 
the  colUge  of  pbyjicians^  it  was  excepted  aeainft,  becaufe  it  was  pro  By  C^leg$  of 
mala  praxt  which  is  uncertain.    2dly,  The  conclufion  it  ill;  be*  f^JcT**'/ 
caufe  it  was  to  remain  without  bail  till  difcharged  by  the  prefident  jtn^J^" 
and  college  J  or  others  authorifed^  or  by  due  courfe  ^  law*,  for  if  a  Bemkmftt. 
^omautment  be  for  a  fine  it  ought  to  be.  qsioufqui  ie  paid  the  fine  s  ' 

and 


•  and  if  kit  z-ionUmfUtiU  he  had  fubmtted  hinplf.  jdly.  The 
oiFence  is  pardoned ;  for  though  the  king  has  granted  fmes  to  the 
corporation  he  might  however. /ar^n  tht  offence^  and  the  king  in 
this  cafe  has  pardoned  all  that  he  can  pardon  \  and  if  the  commit* 
ment  had  been  fur  m  punifimtnt  it  ought  to  have  been  a  difiind 
cooimitmenti  (/  ultenus  quod  committatur  for  4  months,  and  the 
immiinunt  ought  to  ncite  the  judgnuHt\  and  per  Cur.  he  was  dif- 
'  charged.  Skin.  676.  Hill.  8  W.  3.  B.  R.  the  King  v.  Bower-* 
bank. 

28.  The  return  was,  that  the  parties  were  committed  by  a  ivar^^ 

rant  under  the  hands  and  feals  of  the  commijftdners  of  bankrupts  for 

refufmg  to  be  examined  and  fworn  touching  their  knowledge  of  the 

bankrupt's  e/latcy  and  an  exception  was  taken  to  it  for  not  averring 

their  refufal  to  come  and  be  fworn  ;  for  it  did  not  appear  that  they 

did  remie,  and  that  it  (hould  have  been  pofitively  averred,  viz. 

That  they  did  refufe  and  ilill  do  \  for  if  they  are  willing  at  any 

time,  they  ought  to  be  difcharged,  and  fo  they  were ;  but  the  pro- 

cefs  agamft   them  being  an  attachment  of  privilege  they  were 

ordered  to  put   in  bail  upon  the  attachment.     Pafch.  30  Car. 

^  ^        ^.  C.  B.  2  Mod.  306.     Penrice  and  Wynnes  cafe. 

*of  rrf/*//-      ^9-  A.  and  four  others  of  the  pari(b  of  St.  Bartholomew  were 

fictf/  mmtru  biought  to  the  bar  by  habeas  corpora,  and  by  the  return  it  ap- 

C  *yi->  peared  that  they  were  committed  to  a  meffenger  for  contempt  to  the 

eccUftaJiical  commijjioners  for  not  performing  of  their  order  m  paying 

kin*** let      the  parijh  clerk  his  wages ^  rated  by  their  order  at  4^/.  the  quarter 

tersVatems  for  every  houfe  in  Great  St  Bartholomew's,  which  they  refufcd  to 

alone  are     pay  but  according  to  their  cuftom  as  they  were  rated  by  their 

"^etiU*!      church-wardens    and/  veftry.     And    now  Doftor    Merrick  and 

^wcr  fT*  Doftor  Eclefton  moved,  tnat  they  (hould  be  remanded ;  for  they 

imprifon.     faid  this  order  was  ♦  grounded  upon  the  king\s  Utters  patents^  wherein 

l^^g*^?*  it   is  provided,  that  the  clerks  fliould  gather  and  receive  their 

wfn.Chanl  wages  as  (hould  be  ordered  by  the  high  commiilioners,  and  pre- 

«ey*s  cafe,    tended  that  for  any  contempt  they  might  fine  and  imprifon ;  but 

upon  this  return  they  were  bailed  until  the  firft  Tuefday  next 

term.     Cro.  C.  582.  rafch.  16  Car.  B.  R.  Torle's  cafe, 

30.  Upon  a  habeas  corpus  was  returned  the  warrant  from  the 
fheriiF,  for  taking  the  prifoner,  which  was  upon  a  writ  of  exfommunif 
cato  capiendo  ki  fubftraSfion  of  tythes  and  other  eccUftaJlical  duties  \ 
refblved,  that  this  return  was  uncertain,  and  the  (other  duties) 
might  be  fuch  matters  as  were  out  of  their  jurifdi£lion,  and  they 
mtyljhew  the  matter  to  be  within  their  jurifdi£f  ion ;  and  alfo  .that  the 
urit  ofexcom.  cap,  itfelf  ought  to  be  returned^  and  it  is  not  fufficient 
to  return  the  warrant ;  becaufe  that  may  be  "wrong  when  the  writ 
is  right,  and  though  the  warrant  may  be  wrong,  yet  if  the  writ  is 
right  the  party  is  rightfully  in  cuftody  of  the  (heriiF,  and  the  \vri^ 
was  qua(bed.  i  Salk.  350.  Trin.  izW.  3.  B.  R.  the  King  v. 
Fowler. 

r22  c  1  3''  ^^  return  was,  that  the  parties,  being  y«r^rx  refifed  to  find, 
^^^J^  Goffe  and  others  indicted  on  the  late  flatute  of  conformity^  guilty  con^ 
Relating  to  ^raty  to  their  evidence  which  was  full  and  pregnant^  and  upon  this 
juymcfi.      .  the  court  fined  them  and  ordered  them  to  be  imprifoned  till  t|iey 

pai4 


nid  die  (iiie ;  and  upon  mature  confidcration  they  were  remanded.  «  sw.  172- 
Raym.  138.  Tr.  17  Car.  2.  B.  R.  the  King  v.  WagftaflF&  al.      *•  ^• 

32^  The  return  .was,  that  the  prifoner,  being  a  juryman  among 
ithirs  charged  at  ibefiffions  court  of  the  Old-Baify  to  try  the  iffue  be* 
tween  the  King  and  renn  and  Mead  upon  an  indiSment  for  auemhling 
unlawfully  and  tumultuoujlyj  did  contra  plenam  &  manifeftam  evi* 
dentiam  openly  given  in  court  acquit  the  prifoner  sndiSledy  in' contempt 
rf  the  kingy  &c.  This  was  held  infufScient,  becaufe  die  evidence 
It  felf  was  not  exprefs'd  fo  as.  that  the  court  might  judge  of  it. 
Vaugh.  135.  to  158:  about  22  Car.  2.  Bufhell's  cafe. 

33.  Where  the  return  was,  that  upon  the  party* 5  examination    r— ^^^■^^ 
they  found  ju^  caufe  to  fufpeSl  him  to  be  guilty  of  the  faid  mifdemeanors  In^rwroA 
(mentioned  before  of  incouraging  convenciclers  and  ftirring  up   ^--^v*"^ 
people  to  difobedience)  and  that  thereupon  they  did  require  him  to  find 
fureties  to  he  of  the  good  behaviour ^  which  be  refuted^  this  was  held  an 
infufficient  return,  neither  Jhexuing  the  caufe  tfjufpicion^  nor  the  cer^- 
tainty  ofthefum  in  which  he  and  his  {nr^td^/kould  be  bound.    2  Vent* 
22t  23,  24.  Trin.  22  Car.  2.  C.  B.  Rudyard's  cafe. 

34*  A  habeas  corpus  iiTued  to  bring  in  the  body  of  an  heirefi 
being  in  cuftody  (as  was  fuggcfted  in  the  writ)  of  Sir  R.  V.  then 
lord  mayor  of  London ;  afterwards  a  pluries  ifpded^  and  thereupon 
he  returned  nullam  habeo  talem  perfonam  in  cuftodia  mea  nee  habui 
die  impetrationis  hujus  brevis  vet  unquam  po/lea.  This  was  ad- 
Ju(ked  an  ill  return  j  for  though  he  had  no  (uch  perfon  then  in  his 
cuftody  at  the  time  of  the  pluries,  yet  it  mkht  be  that  he  had  her  at 
the  time  of  obtaining  the  iirft  writ.  2  Lev.  128.  Hill.  26  &  27 
Car.  2.  B.  R.  the  King  v.  Sir  Robert  Viner. 

35.  A  return  was,  ihztiffiie  was  joined  before  the  writ  came  to  See  infqrl. 
turn,  but  did  not  fay  that  iflue  was  not  joined  within  6  weeks^  &c.  ^^"rCouru 
as  it  ought  to  be  by  the  ftatute,  and  therefore  ill.    Comb.  127.  ^^^ 
Trim  1  W.  &  M.  B.  R.  Anon. 

36.  And  diere  was  another  fault,  becaufe,  it  being  in  an  inferior 
court,  it  is  not  returned,  that  the  caufe  of  aifion  arofe  within  thi 
jurifdiition.    Comb.  127.  Anon. 

37.  Where  an  a£tion  is  founded  on  the  cuftom  of  London^  and 
removed  by  habeas  corpus  a  difference  was  taken  between  an  aSlion 
brought  on  a  by-law j  and  removed  here  into  B.  R.  and  an  aiSion 
brought  on  the  cujlom  of  London  \  for  in  the  cafe  of  the  by-law^  the 
fpecial  matter  of  fuch  law  ought  irt  certain  to  be  returned  upon  the 
habeas  corpus,  &c.  otherwife  the  court  cannot  take  notice  of  fuch  a 
private  law  \  but  'tis  not  fo  in  an  ai^on  founded  on  a  cujlom  of  Lon» 
dony  becaufe  die  court  ex  officio  will  take  notice  of  thofe  cuftoms» 

Carth.  75.  Mich,  x  W.  &  M.  B.  R.  Watfon  v.  Clerk. 

« 

(G)  Proceediggs. 

2.  ^  O  habeas  corpus  (hall  be  madi  •ut  in  the  vacation  timf  to  Hm 

^^    move  a  caufe  out  of  an  inferior  oourl,  other  than  the  courts 

in  London^  Middlelexi  or  the  Marihalfeay  or  other  courts  within  xo 

smbi 


mlhi  §f  LmuSm^  retonuibk  UmmJuHi^  kit  ai  0iaj  ttrUim  m  coore; 

and  that  every  Aich  habeas  corpus,  retornable  in  Trin.  cr  HilL 

,  iirmf  be  iMf  retornable  ^kr  ihefuond  rHom  rftbt  term  i  per  ma* 

r       /;  1  ^^*  Livc&j  and  alios,'  Pafch.  az  Car.  2.  2  L.  P.  R.  i. 

[  220  J       a.  If  a  eaufe  be  renmad  in  the  vacatitn  out  ^London,  Mtddlefex, 

or  the  Marlhalfea,  or  other  cmrtt  unthin  5  nuus  tf  ImuUh  by  habeas 

carput  retornable  immeSate^  and  bail  put  in  by  die  drtk  retom  of  the 

fWMt  term,  if  the  declaration  be  delivered  8  days  before  the  end  of 

the  term,  then  the  defendant  is  to  plead  to  enter  j  and  in  ACck  tirm^ 

if  it  be  delivered  before  the  retom-day  of  craftin.  Anim.  and  in 

Eafi$r  tirrn^  before  the  retorn-day  of  menC  Pafch.  then  the  de« 

fendant  is  to  plead  to  trial  the  (kme  term,  per  magift.  Live£iyan< 

alios,  Pafch.  %\  Car.  a.  regis.  2  L.  P»  R.  i,  2. 

3*  After  (be  return  of  a  habeas  corpus  is  read  andyOk/  in  court, 

it  eanmt  ht  amtndti.    Trin.  23  Car.  B.  R.    For  it  is  then  a  re* 

cord  of  the  court,  Intt  before  it  be  filed,  it  may.    2  L.  P.  R.  2.-^— • 

S*  P.  Gibb.  266.  Pafch.  4  Geo.  2.  B.  R.  the  King  v.  Catterail. 

The  fecon*       4*  Every  habeas  corpus  retornable  at  a  day  certain,  to  remove  a 

dtfy  laid      oauie  out  of  an  inftrior  courts  muft  not  be  made  ret&rnabU  fitrtber 

mdHiu'^  /Atf»  thtfteond  retom  m  Hiilary  and  Trinity  terms ;  fo  that  the  dc- 

itrMf  thef     fisndaitis  may  plead  to  iiTue  that  term,  and  the  caufe  may  be  tried  at 

cooid  not     the  affifcs,  and  in  defiiult  of  pleadinjg  to  trial,  the  plaintiff  may  take 

OBmpcU^   his  judgment.    2L.P.  R.  3. 

^kaJ  ami  go  t^iHatibtJimm  tenm,  but  in  Mich,  and  Eafter  term  they  coold.    Mich,  it  Car.  a.  B.  R. 
a  Uod*  I.  .pU  a.  • 

5«  Note,  Hott  Ch.  J.  made  it  a  rule^  that  when  one  is  brought 
lip  by  habeas  corpus  the  return  Jhould  remain  in  court  and  a  anfj  of 
ft  otily  given  the  marihal,  and  fo  of  a  committitur.  6  Mod.  iSq. 
Trin.  3  Annar,  B.  R.  Anon. 

ij.  Upon  a  habeas  corpus  a  ruk  may  be  made  to  bring  the  fri- 
Amr  up  any  day  in  the  Janu  term  without  filing  itj  but  not  to  bring 
ium  up  at  a  day  in  another  term^  unleis  the  return  thereof  be  filed. 
t2  Mod.  441.  Hill.  12  W.  3.  B.  R.  the  King  v.  Margafon. 

7*  A  prifoner  was  broiiriit  up  hj  habeas  corpus  returnable  at  a 
iday  certain^  and  the  gaoler  aid  not  bring  him  into  courts  but  carried 
flim  bade,  and  brought  him  in  tb^  next  day.  In  this  cafe,  the  writ 
Ireix^  returnable  s^t  a  day  certain,  the  gaoler  could  not  brin^  him 
In  at 4nodier  day  by  virtue  of  it)  bui  upon  a  writ  returnable  tmme^ 
0ateith  od^eri^  ile>and  the  gader  was  ruled  to  be  at  the  charge  of 
Sturw  writ.     12  Mod.  ^64.  Midi.  13  W.  3.  Anon. 

9m  On  a  habeas  corpMS  to  the  iheriffs  of  London  they  returned 
SUl  adion  on  a  bjr-Iaw  wi^a  penalty  for  not  weighing  at  the  citv 
beam.  Hdlt.  Ch.  J.  1\dd,  that  the  return  in  this  cafe  mxjhcfiled\ 
tufuife  the  verj  record  below  is  not  returned^  and  therefore  wiU  not  be 
fbd^  and  consequently  ^  procedendo  may  be  granted,  becaufe  it  will 
not  fond  out  any  record- nbd  in  this  court  but  takes  offthefufpenfiM^ 
they  were  under  by  the  habeas  corpus;  and  the  writ  was  filea  and  a 
ttcjcedendo  awarded  accarding)^     x  Salk.  352.  Trin.  3  Anna^ 

%  IL  tnukerly  v.  fiaUo. 

» 

X  CH)  Efea, 


(H)  -E^i?.     Or  what  Removed. 

X.  A  N  habeas  corpus  cum  caufa  removes  the  loiy  of  the  psilty 
•**-  for  whom  it  is  granted,  tf»i  all  the  caujei  tvhich  are  then 
depending  again/l  him*  2  L.  P.  R.  2.  cites  21  Car«  B.  R.  and  fays, 
that  for  that  reafon  it  is  a  habeas  corpus  cum  caufa,  and  that  die 
word  caufa  is  Tumen  coHe£fivumy  and  implies  all  caufes, 

2.  If  a  habeas  corpus  be  direded  to  an  inferiour  court,  return" 
able  ttvo  days  after  the  end  of  the  term^  yet  the  inferiour  court  can" 
not  proceed  contrary  to  the  writ,  i  Mod.  195.  per  Ciir.  Hill, 
26  &  27  Car.  2.  B.  R.  Haley's  cafe. 

3*  It  was  faid  that  the  warden  of  the  Fleet  might  detain  aprijhner  r  ^^^  1 
after  a  habeas  corpus  directed  to  him  out  of  B.  K>f»r  hisjees^  but  ^       *  ^ 
not  for  chamher-rent^icc.  Comb.  109.  Pafch.  i  W.  &M.  B.  R,  Ae 
Warden  rf  the  Fleet'?  cafe. 

4,  The  record  itfelf  is  never  removed  by  a  habeas  corpus,  as  it  is 
on  a  certiorari,  hut  remains  belotu^  and  the  return  is  only  an  account 
or  hifiory  of  their  proceedings  ftated  and  fent  up  to  the  fuperior 
court  to  judge  and  determine  the  matter  there,  therefore  if  a  caufe 
be  removed  hither  by  habeas  corpus,  the  plaintiff  here  muft  begin 
de  novo,  and  declare  againil  the  defendant*  as  in  cuftod.  Marr.  per 
Molt  Ch.  J.  Trin  3  Ann.  B.  R.  i  Salk.  352.  in  cafe  of  Fazacharly 
V.  Balda 

5.  The  habeas  corpus  fulpends  the  power  of  the  court  beloWy  fo  ^ 
that  if  they  proceed,  the  proceeding  would  be  void,  &  coram  non 
judice ;  per  Holt  Cb«  J.    I  Salk.  352.  in  cafe  of  Fazacharly  v. 
Balda 

6*  When  a  perfon  comes  to  the  court  of  B.  R.  upon  an  hab. 
carp,  and  this  court  thinks  iit  to  turn  him  over  to  the  marjhal^  they 
commit  him  fpr  no  other  matter,  than  for  the  caufe  or  caufes  re* 
turned  on  the  hah.  corp.  u  Mod.  52.  pi.  24.  Pafch.  4  Afms^ 
Anon, 


(H.  2)  Ahufe  thereof,     Jfhat  fliall  be  laid  to  be. 

a,  Y  T  was  refolved  by  xo  judges,  upon  conference  with  Ld, 
^  Keeper,  (the  other  two  ju<!gcs  being  out  of  town),  diat  an 
habeas  corpus  was  an  ancient  and  legal  writs  but  that  under  colour 
thereof^  the  warden  of  the  Fleet  and  marlhaJ  of  B.  R.  ought  not 
tofuffer  prifoners  to  go  at  largcj-zni  that  fuch  permiffion  is  an  abufc 
of  the  fa'd  writ,  and  is  an  ejcape  in  the  keeper  of  the  prifon.  Crq. 
C.  466.  Trin.  12  Car.  B.  K.  Anon. 

2.  A  habeas  corpus  to  the  town  of  N.  was  delivered  to  tho^ 
proper  officer  in  open  courts  to  remove  a  plaint  from  that  court  before 
trialy  notwithftanding  which,  the  court  below  tuent  on  to  tried. 
Defendant  moved  for  an  attachment  againft  the  Sheriff  of  N.  fof 
proceeding  to  trial  after  the  habeas  corpus  delivered,  as  aforelaid^ 
aqd  a  role  was  made  to  ihew  caufes  but  tipoa  (hewing  caufe,  it 

appearing 


227  It)a&ea0  Corputf. 

appearing  that  ijfue  wasjotmd  April  27  befort  thi  hahas  corpus  ie-^ 
livered;  the  court  below  was  warcantcid  by  the  acl  of  parliament  to 

Eroceed.    Notes  of  Cafes  in  C.  B.  146.  Michi  8  Geo.  2.  Horn* 
uckle  V.  Eaton. 


(I)  Obeyed,    How  it  muft  be  obeyed- 

And  the  X.  T  F  the  fteward  of  an  inferiour  court  proceeds  after  an  habeas 
Windier*'  corpus  delivered,  all  their  proceedings  are  void,  and  the 

hardly  court  awarded  ^  fuperfedeas.    Co.  Can  79.  pi.  i.  Michi  3  Car. 

efcaped  C.  B.  Clapham's  caie. 

being  emu- 

miuxi  for  froeeeditig  after  a  hab.  Corp.  delivered  to  lrim«  though  Che  value  was  under  5/.  and 

would  not  make  a  return  of  it.  cited  per  North  Cb.  J.  1  Mod.  195.  as  Staple«*s  cafe. 

•  And  fo  it  2.  A  habeas  corpus  was  directed  to  the  bifiop  of  Durham^  who 
tl^  cSque  "^*^^  ^^  return,  whereupon  Noymovcd  for  another  writ,  and  to 
ports.  Cio.  have  a  *  penalty  contained  in  it.  The  biihop  iniifted  on  having  his 
J,  543.  M.  privileges  recited  in  the  wnV,  before  he  would  make  a  return  of  it. 
Bourn'a^  But  Doderidee  and  the  court  laid,  they  would  not  change  the 
cafe.  ancient  cour(e  and  forms  and  ufa^es.    Lat  i6o.  Jobfon's  cafe. 

3.  If  a  prifoner  will  remove  himfelf,  he  (ball  pay  the  cofts  of  the 
removal ;  but  if  the  plaintiff*  will  remove  the  pnfbner,  he  ihall  paj 
reafonable  cliarges.     Mar.  89.  pi.  14^.  Pafch.  15  Car.  Anon. 

4.  On  a  habeas  corpus,  the  gaekr  is  bound  to  bring  the  body^ 
though  he  has  not  his  charges  tendered  him ;  but  he  may  move  the 
court,  and  they  fhall  rule,  that  he  (hall  have  his  charges  (irft. 
2  Show.  172.  Mich.  33  Car.  2.  B.  R.  the  King  v.  Greenaway. 

5.  The  flieriffs  of  London  and  Middlefexy  where  the  writ  is  re* 
turnable  immediatey  muft  make  their  return  the  fame  day  that  the 
writ  is  delivered  and  bring  the  body  immediately^  as  the  writ  requires^ 
and,  not  fuffer  the  prifoner  to  wander  abroad .  upon  pretence 
hereof.  So  likewife  where  a  habeas  corpus  is  direded  to  the 
fFarden  of  the  Fleet.     2  L.  P.  R.  2. 

6.  A  rule  was  made  to  fhew  caufe,  why  an  attachment  ihould 
not  go  againft  a  gaoler  for  denying  to  return  a  habeas  corpus,  and 
extorting  a  note  from  the  proiecutor  in  his  cuftody,  fo  as  by  menaces^ 
and  durefs,  he  was  forced  to  comply,  and  give  the  note  for  pay- 
ment of  the  money  to  the  goaler.  8  Mo£  226.  Hill.  10  Geo» 
The  King  v.  Colvin. 


(K)  Necejary^    In  what  Cafes. 

r.  tF  the  Chief  yujlice  of  B.  JR*  commits  one  to  the  marlhal  by 
^  his  warranty  he  ought  not  to  be  brought  to  the  bar  by  rule^ 

but  by  habeas  corpus  j  per  Holt  Ch.  J.  i  Salk.  349.  pi.  4.  Hill. 

8  W.3.  B.R.  Anon, 

2.  One  commited  to  the  marjhal  by  the  court  may  be  brought  up 

by  rule  of  court  i  but  one  cmmtted  by  a  judge  in  his  chamber  can« 

A0( 


[228] 
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not  be  brought  up  without  a  habeas  corpus,  to  which  a  return  may 
be  made;  per  Cur.  12  Mod.  641.  Hill.  13  W.  3.  B.  R.  Anon. 

(L)  Punifhment  of  infufficient^  or  no  Returns^  and 

what  is  to  be  done  thereupon. 

r.  TN  a  corpus  cum  caufa  to  the  fFarden  of  the  Fket^  if  he  will 

-*  not  bring  before  the  juftices  of  the  bank  the  prifoner  con- 
demned)  it  is  a  caufe  to  fetfe  his  office ;  per  Babb.  But  Pafton  e 
contra;  for  it  may  be  he  is  efcaped,  and  then  the  Warden  (hall  pay 
the  condemnation.     Bi.  Refeifer,  pi.  41.  cites  9  H.  6.  55. 

a.  W.  was  committed  to  the  Fleet  by  the  Lord  Treafurer  of 
England,  and  the  prifoner  was  brought  to  the  Common  Fleas  by 
habeas  corpus,  which  was  returned,  and  no  caufe  of  the  commitment  ' 
expreffeJi  and  for  that  caufe  the  prifoner  was  (et  at  liberty  and 
bailed,     i  Brownl.  44.  Mich.  15  Jac^  Walter's  cafe. 

3.  A  habeas  corpus  having  been  awarded  to  the  cinque  ports  to 
remove  the  body  cum  caufa,  and  the  Lord  Warden  pretending  * 
fuch  writ  was  not  awardable  to  the  cinque  ports,  or  returnable  by 
him,  it  was  held  by  the  whole  court,  that  a  habeas  corpus  with  a 
great  penalty^  (hould  be  awarded  returnable  at  another  day.  Cro. 
J;  543*  Mich.  17  Jac.  B.  R,  Bourn's  cafe. 

4%  A  habeas  corpus  went  to  the  Stannary  courts  to  which  an  in« 
fuffictent  return  was  made,  and  therefore  difallowed.  And  the 
court  faid,  that  the  Warden  of  the  Stanneries  muft  be  amerced^  and 
you  may  eo  to  the  coroners,  and  get  it  affeered  and  eftreat  ity  (you 
know  my  Ld.  Bath's  amercement  is  5  l.}*and  an  alias  habeas  corpus 
muft  go  for  the  infufficiency  of  the  return  of  the  (irft,  and  upon  that^ 
the  My  and  caufe  muft  be  removed  up.  And  \i  another  cxcuje  be 
returned,  we  will  grant  an  attachment,  x  Salk.  350.  Trin. 
12  W.  3.  B.  R.  Anon. 

(M)  Returnable  at  ivhat  7'ime,  and  of  an  ^  Alias  [  229  ] 

and  Pluries.  « s«e  (L) 

pl.  s. 

I.    A   Habeas  corpus  to  all  prifins  except  Lsndon  and  MUdleftx^ 
^^  commanding  the  iheriffs  tp  bring  the  prifoners,muft  be  re- 
turnable at  a  day  certain  in  court.    2  L.  P.  R.  2* 

(N)  In  what  Cafes  the  Party  fhall  not  be  difcbarged 
on  Habeas  Corpus^  but  ihall  be  put  to  bring 
JFrk  ofErr^r. 

J.  {^N£  mtflkifor  tujlng  and  felling  old  neney^  was  conviSed  jMe^.  ^9* 
^  at  the  C^^aily^  tni  fined  1000/.  and  on  a  habeas  corpus^  I-  ^^  ^ 

Ibe  return  wae,  ^t  he  ins  commHed  ty  order  ofthefejfms  court  at  ^*?^*J  ** 
Vol.  XLV.  T  the  ui&.* 


22^  l^abeatf  Corpuisi. 

^tfy  Old  Baffy  to  ht9  cuftody ;  ttnor  cujus  orMnis  fequitur  m 
verba,  vte.'  ^'  A  conviilui^  l^c.     Ideo  conjideratum  tjl^  thai  he  be 
fined  lOboL  (^  qued  ibidem^  prz.  in  ctt/fodia  of  the  keeper  of  Nevr* 

¥te  in  gaola  remaneat  fub  fatua  cufiodia^  quoufpie  fi  em  perfolveU 
he  commitment  was  held  naught,  becaufe  it  was  nut  t9  the 
Jheriffi  who  is  the  legal  and  immediate  officer  to  every  court  of 
Oyer  and  Terminer,  and  becaufe  the  word  (conuntttitur)  is  ne- 
ceflary  to  the  form  of  a  legal  commitment.  And  per  Cur.  where 
a  CMWiitnunt  was  without  caufe^  a  prifoner  may  be  delivered  by 
habeas  corpus }  but  where  there  appears  to  be  good  caufe^  as  in  the 
prcTent  cafe,  (which  difFerences  it  from  Bushei.l's  e^),  and  a 
defeU  onlj  in  the  form^  as  in  this  cafe,  be  ought  not  to  be  dif- 
charged     i  Salk,  348,  Trin.  7  W.  3.  rt.  R^BetheU's  cafe- 

2.  Jnd  though  the  eormmtment  ought  to  be  to  the  Jheriff,  yet  a. 
gaoler  is  a  known  officer  in  the  law,  and  his  cuftody  is  the  cuftody 
of  the  {heriff  to  many  purpoics.  Therefore  the  court  refiifed  ta 
difcharge  hipi  on  the  habeas  corpus,  and  left  him  to  bring  his  writ 
of  error,     i  Salk.  348.  Bethel's  cafe. 

.  3.  Before  Buftiel's  cafe,  no  man  was  ever  delivered  by  habes^s 
CQipus,  without  writ  of  error  from  a  commitment  of  a  court  of 
Oyer  and  Terminer-,  per  Cur.  i  Salk.  348.  in  Bethel"^  ca(e» 


(O)  The  'Difference  between  a  Habeas  Corfur  and 
a  Certiorari.  And  When>  and  How  Bail  i§  to 
be  put  in. 

J.    A  Certiorari  removes  the  record  cum  omnibus  eet  tangenttbteStf, 
^^  but  upon  a  habeas  corpus^  the  body  only  is  removed,  and 
they  (hall  begin  de  novo*    Arg.  Comb.  2.  and  that  it  was  fo  at 
the  common  law,  cites  3  H.  6.  3. 

2.  No  bail  ftiall  be  put  in  upon  a  writ  of  habeas,  corpus  befort 
the  writ  be  returned^  and  every  attorney  of  the  court  of  B.  R.  who 
fhall  put  in  any  fpecial  bail,  before  any  jud^e  of  the  (aid  court,  at 
the  time  of  the  putting  in  of  fuch  hzxXy  Jhau  depofite  into  the  hands 
of  the  judge's  clerk  of  the  faid  court,  before  whom  fuch  bail  is  put 
in,  the  due  fee  for  filing  of  that  bail,,  viz.     For  every  bail  upon  a 

r  230  1  writ  of  habeas  corpus  4s.  lod.  and  for  every  bail  upon  a  cepl. 
corpus  2s.  6d.  and  the  judges  clerks,  whofe  handsthe  bails.are  put 
into,  within  6  days  after  the  end  of  every  term,  ftiall  give  a  note 
in  writing  to  the  jecondary  of  the  feid  court,  of  all  the  bails  of  the 
vacation  and  precedent  term  fo  put  in,  together  with  the  names  of 
the  attorneys  who  put  in  thofe  bails,,  and  they  ftiall  ^ay  to  the  laid 
fecondary  the  aforcfaid  fee,  by  him  received  for  thofe  bails  in  man^ 
ner  aforeiaid^  per  Cur.  Pafch.  29  Car.  2.  B.  R.  L.  P.  R«  172. 

3.  Hoh  Ch.  J.  faid,  he  wondered  that  peotii  did  not  bring  « 


though  your  process  cannot  come  at  them,  and  that  I  cannot  gi^e 

you 


you  fucb  bail  2$  you  can  reach>  and  fo  he  mav  well  remove  the 
caufe  l>v  habeas  corpus.  And  in  fuch  cafe,  it  he  do  not  put  in 
/ucb  hauabovij  as  the  adH^n  wotJd  require  MoWy  a  procedewh  ihoul4 
be  gnmted ;  for  if  by  the  courfe  below  there  ought  to  be  fpecial 
bail,  though  common  bail  would  do  if  it  had  commenced  above 
originally,  yet  ipecial  bail  muft  be  given  above,  or  a  procedendo 
fluul  go.  And  if  one  4i£fion  require  fpecial  bail^  and  oHotber  not^ 
and.  that  do  not  appear  to  be  dpne  fraudulently  to  hold  to  fpecial 
bail,  there  we  will  hold  it  to  fpecial  bail  or  grant  a  procedendo; 
hit  if  fraud  appear  vi^  will  retain  it.  12  Mod.  646.  Hill.  13  W,  a. 
in  cafe  of  Crofle  v.  Swift. 

4.  There  is  a  dtiFen^nce  between  a  habeas  corpus  and  a  certi- 
orari, as  to  the  removing  a  record;  for  upon  a  habeas  corpus  we 
have  not  the  record  itfeU^  here  in  B.  R.  as  we  have  upon  a  certio- 
rari }  per  Holt  Ch.  J.  6  Mod.  177.  Trin.  3  Annas.  B.  R.  in  cafe  of 
Fazakerly  v.  Balda— rTherefore,  if  tjie  caufe  be  to  be  removed 
hither  by  habeas  corpus,  the  plaintiff  here  muft  begin  de  novoj  and 
declare  againfi  the  defehddftt^  as  in  cujlodia  marefchalli.  1  Salic* 
352.  S.  C* 

(P)  Pleadings. 

I.  ^T^HE  error  affigned  of  a  judgment  in  an  inferior  court  was, 
^  becaufe  afier^an  habeas  corpus  cum  caufa  fued  out  of  B.  R. 
and  delivered  to  the  mayor  and  principal  officer  of  that  court,  and 
.  acceptance  and  allowance  thereof,  they^  notwithftanding,  proceeded 
to  trial  and  judgment.  Defendant  pleaded  in  nullo  eft  erratum,  and 
it  was  moved  not  to  be  error;  becaufe  he  does  not  allege  the 
habeas  corpus  t6  be  upon  record,  fo  as  the  error  now  affigned  is 
not  triable.  But  it  was  held,  tha^  this  proceeding  was  error  U 
foram  mm  jtuSce^  which  is  confefTed  by  the  pleading  in  nullo  eft 
erratum.  And  that  if  it  was  not  true,  that  the  habeas  corpus  was 
delivered  td  the  mayor,  and  allowed,  //  Jbould  have  been  denied^  and 
die  delivery  or  not  delivery  is  triable  per  pais.  But  becaufe  it  is 
not  denied,  it  is  a  manifeft  error,  whereupon  the  judgment  was 
xeverfed.    Cro.  C.  261.  Trin.  8  Car^  B.  R.  Ellis  v.  Johnfon. 

2.  So  where  a  habeas  corpus  ifTued  out  of  C.  B.  tp  the  Palace 
#ourt,  and  was  delivered  to  the  pdges,  and  prayed  to  be  allowed^ 
and  yiCt  they  proceeded  to  judgment,  and  a  writ  of  error  being 
brought  thereupon,  it  was  infifted,  that  the  bringing  the  vvrit  of 
error  had  affirmed  the  jurifdi^ion  of  the  court  below ;  l)ut  the  court 
held,  that  it  was  manifeft  error,  and  the  writ  well  liest.  But  the 
Chief  Juftice  faid,  that  it  is  merely  a  matter  of  favour^  that  judg" 
ments  in  inferior  courts^  in  caufes  not  arifing  within  their  jurif- 
didlon,  are  not  avoided  without  writ  of  error^  and  that  fuch  was 
the  opinion  of  the  court  of  C.  B.  and  judgment  was  reverfed  ac- 
cordingly. 2  Jo.  209.  Pafch.  34  Car.  z.  B.  K.  Coppmg  v. 
Fulfbrd. 

3*  Upon  a  habeas  cbrpus  returnable  in  Mich,  term^  if  the  decla-'  [23 1  1 
ration  he  delivered  before  crq/linum  animarumy  the  defendant  muft 
■lead  to  try ;  but  upon  a  eepi  corpus,  he  is  only  to  plead  to  enter.  . 
90  ill  Saflir  XtOAy  if  the  declaration  be  delivered  before  menft  pafcbee^ 

Ta*  the 


23^  l^aiiead  Corputl^ 

&e  defendant  on  a  iud>eas  corpus  muft  plead  to  try ;  btit  on  a  cepi 
corpus,  to  enter  only*  a  Suk.  515.  Mich.  8  W.  3.  B.iL  HaB 
V.  Engleftone. 

(QJ  Return  amended^  in  what  Cafes. 


rid.(R)S.   X.  /^NE  that  praftifed  phjrlick  in  London,,  being  committed  by 
\\ ^•'^It^  the  college  of  phyucians^  brought  an  habeas  corpus.     In 


Vid. 
c. 

of avennenc  the  return  iw  caufe  was  Jhewn^  for  which  reafon  it  was  held  ixiTufH- 
of  a  matter  cicnt  It  was  moved  to  amend  the  return  j  but  per  Doderidge  J. 
bUomnded  ^'^^^^^  of  firm  only  is  amnddbk^  but  not'*  maiUr  offalf^  which  goel 
inaretom  inju/ttftcation  of  ti^e  Imprifonment  and  fim,  2  Bulf.  259^  MicH.  12. 
in  court ;      Jac.  I>r.  Alphonfo  V.  the  College  of  Phyficians. 

bo  Ml  trutf  at  their  perii  bok ;  |)«r  Hale  Ch.  J.  Mdd  103.  pL  10.  -Mich..  15  Car.  a.  B.  R.  Anon* 

2«  The  court  allowed  the  oiScer  to  amend  the  return  of  a 
habeas  corpus,  and  to  mah  itfpitial^  becaufe  if  a  procedendo  fhould 
he  granted,  the  adion  would  be  loft-  Cactb.  76*  Mich.,  i  XV..  &  NL 
B.  R.  Watfon  V.  Clerk. 

(R)  Remanded,  BaiPd,  or  di/cBarged.    In  iivhat  Cifn 

the  Prifoner  (hall  be, 

•  Orig.(al.  r.  A  UDITA  querela.  The  par^  was  m  Newgate,  and  re- 
iffae.)  xx  moved  by  habeas  corpus  into  C.B.  and  tht/S^rj^bf  Lon- 

don came  when  the  partj  had  pleaded  releaf&  *  to  the  iflue,  and; 
fat  J  that  he  was  alfo  condemned  in  200/.  iu'Writ  (^  account^  at  thefuit 
0f the  fame  conufee^,  andprayed  to  have  him  remanded-,  and  it  was  (aid,. 
vxax  when  this  matter  is  tried,  he  ^allbe  remanded.  Br.  Privilege,'. 
pi.  20.  cites  24  E.  3.  27. 

2.  A  man  was  outlawed  in  debt  for  191.  in  banco,  and  after  was^ 
taken  in  London  at  thefuit  of  the  fame  plaintiffs  and  was  condemned 
fir  the  fame  debty  aod  committca  to  the  warden  for  execution,  and. 
after  was  removed  in  banco  by  habeas  corpu<^  andfhewed  acquittance 
of  the  &me  debt,  and  prayea  to  go  quit,  fed  non  allocatur,  but  was. 
remanded^to  London,  ana  there  he  may  have  Sci.  fa.  upon  his  acquit- 
tance,  againft  the  plaintiff;  but  upon  his  removal,  he  had  Sci.fa^ 
upon  charter  of  pardon  of  the  mthwry^  and  the  plaintiff  warned  and 
did  not  come,  bv  which  the  charter  was  allowed,  b-uthewas  reman^ 
dedupm  the  conaemnation.   Br^ Privilege,  pi.  10.  cites  48  E.3.  22. 

3..  2  H,  5.  Stat,  I.  cap^  2.     ^  Q'  corpus  cum  caufa  or  certiorari 
he  granted  out  of  the  chancery  to  remove  one  that  is  in  prifon  upon 
an  execution  at  another  man's  fuit,  he  Jhall  be  remanded. 
•  ''l^'  4.  If  one  be  impleaded  in  London  before  he  be  untUadedin  bani,  he 

{ra  m;m  ?^^  be*  brought  to  anfwer  and  remanded ^  but  sfht'he  impleaded 
be  nfuUmmd  ^^  ^<7»^  l^ffpri  he  be  impleaded  in  London,  he  (hall  be  difmijid^ 
it  LxMdon      Br.  Privilege,  pi.'  53.  cites  10  H.  6.  lo. 

end  in  ixe» 

ptioH,  tmd  IS  impleaded  in  bank,  be  thall  be  brought  into  bank  to  anfwer^  aoU  when  he  hat  made 
auormey  he  ihatl  be  remanded  into  Ix)odon;  but  if  he  be  arrefiedonly  andn^i  comitumedf  he  fiuU  bJ 
d.fmiired«    Kote  the  4iveriit^.    Br.  Piivtlege»  pL  19.  cices  3S  H.  6.  12. 

5.  Habeas 


1. 


5.  Haleas  corpus  was  allowed  after  the  body  was  in  executioo, 
SraCwasfiotdifmiiTed,  hut  wzsfent  to  the  Fleet  and  to  have  Aui, 
^er.  Quod  Nota.  And  fo  me  pradice  is  at  this  day,  that  if  a 
man  be  condemned  in  London^  and  matter  is  iigainfl  him  in  B.  R.  they 
will  fend  for  him,  and  if  he  be  condemned  thercj  he  Jhall  befent  to  the 
Marjhalfea^  and  there  remain  for  both  executions  i  but  the  higheft 
court  (hall  have  the  keeping  of  him,  andfb  the  firft  plaintiff  iball 
not  Me  fais  execution.    Br.  Privilege,  pi.  49.  cites  22  H.  6. 

6.  One  in  execution  uponjiatute  merchant  was  removed  by  cor- 
{MIS  cum  cauia,  and  was  awarded  to  the  Fleet  and  not  difmifled, 
becauie*  in  execution  and  cannot  plead  releafe  there  b>tt  in  chancery. 
Br.  Privilege,  pi.  50.  cites  22  H.  6.  56. 

7. 'One  came  into  B.  R.  by  cepi  corpus  cum  caufa  to  have  the 
privilege ;  decaufe  a  clerk  of  the  bank  had  bill  againfl  him  upon 
^bligattoBf  and  had  attachment  of  privilege  againfi  htm  \  and  the 
frijoner  xvas  arrejied  in  London  afier  the  attachment  awarded^  by 
vdiich  the  plaintiff  praved  to  be  difmifled  in  London,  and  the  plain* 
tiff  in  theattachmcnt  mewed  to  him  his  obligation,  and  the  defen- 
dant could  not  deny  it,  and  therefore  judgment  was  given,  that  he 
recover  his  debt  and  damages,  and  that  he  befent  back  to  London  as 
a  man  condemned,  and  that  he  anjwer  to  others  who  have  aSlim 
againfi  him  in  London  i  quod  nota$  quaere  the  reafon.  fir.  Pri- 
vilege, pL  46.  cites  22  £.  4.  36. 

8.  A.  is  condemned  in  London  for  debt,  and  is  in  execution  '^  ^J^ 
diere ;  afterwards  there  is  an  indiAment  and  verdxA  againft  him  in  ^^^^  p^ 
the  kine's  bench  for  trefpafs  s  A.  is  brought  there  by  habeas  cor-  cured  him. 
pus,  and  pleads  not  guilty  to  die  indidment,  and  afterwards  is  re-  1*^^^  ^x 
manded  to  Loiidon;  and  after  divers  proceffes  of  diftrin^as  iflu^  ivl^Je/^ 
againft  the  juir,  the  jury  appears ;  and  afterwards  he  is  a^ain  remo-  fthm^  to 
ved  into  the  xine's  bench  bv  habeas  corpus }  and  the  jiny  being;  **>«  »*^*n' 
fwom,  he  confe&s  die  indictment,  and  the  jury  is  difcharged!  {j/c^d?? 
Although  this  indidment  was  by  his  own  procurement,  and  was  tors  of  their 
covinous;  yet  he  wis  fined  and  committed  to  the  Marflialfea  for  ^^^^^i  ^^^^ 
•he  &id  fine,  and  for  the  execution  in  London  j  by  all  the  judges  of  h|^fci7?o 
England,  volenti  nonfit  injuria.    Jenk.  169.  pi.  31.  cites  x  H.y.  be  removed 

22«  out  of  the 

Fieet  by 
corpus  cam  cavfadirrAed  out  of  the  kiiig'i  bench  to  the  warden  of  the  Fleer,  to  be  committed 
tu  thenurihal;  and  all  tht^e  caufes  fupra  returned  into  B.  R.  and  the  King  perceivingy  by 
credible  information,  the  intent  of  the  defendant,  and  of  divers  other  pradUfers  of  foch  fraud  to 
deceive  their  creditors  by  fuch  procurement  of  indictment  of  felon7»  and  to  be  arraigned  there- 
upon, and  then  to  confefs  the  felony*  and  betake  themfelves  to  their  clergy  to  the  intent  to  he 
out  of  the  temporal  laws ;  and  after  make  their  purgations  and  depart*  i&£.  the  king  by  privy- 
fea!,  dire^led  to  the  juiticcs  of  his  bench,  commanded  them  to  fui  ceafe  to  proceed  to  the  arraign, 
meut  tdl  they  had  commandment  from  him,  and  his  council  to  the  contrary.  D.  245.  pi.  65,  66* 
cites  34  H.  6.  Vemey  als.  Joyner's  cafe. 

9.  If  the  (heriiF  returns  writ  of  privilege,  that  the  forty  is  re^ 
tainedforfurety  of  the  peace  in  London  taken  by  J»  N.  in  this  cafe 
J.  N.  wall  be  demanded,  and  if  he  comes,  the  party  fliall  find  furety 
in  banky  and  if  J.  N.  makes  default^  the  pri/oner  Jhall  le  difmijfed 
without  furety;  per  Bryan.  Quod  non  negatur.  Br.  Privilege, 
pi.  52,  ptel  2  H.  7.  4, 

T  3  IQ-  When 


» 

xp.  W^n  It  appears  tipM  tbe  nturn  that  ths  k^Jinmint  U  ndf 

.  lawful^  the  icourt  martr  cfifcham  the  prilbnen    Rdbfved,  per  toC^ 

,  Jpyr*     J 2  Rep.  83.  Pafcb.  o  Jac.  Sir  William  Chancev's  cafe. 

II.  Where  the  r^turfi  otan  habeas  corpus  was  held  infufficieqt 

for  not  (hewing  caufe  of  the  imprifonment)  the  party  by  rule  of 

court  was  bailed  till  the  next  term,  then  to  appear  again^  the  cour^ 

conceiving  it  beft  for  bim^  for  if  they  ihpuld  difcbarge  hi^  four 

the  infufficiency  of  the  return,  then  diey  would  presently  take  him 

again  and  commit  him,  and  then  would  amend  theif  return  am) 

make  it  better  j  and  fo  by  rule  of  court  he  was  taiUd  atidsitt 

abfolutihf  difibargid^fqr  bis  own  goody  to  prevent  his  being  taken  nf 


and  the  prifoner  ordered  to  be  remanded.  Twifden  (aid,  ,the  return 
Ihould  havp  been  firft  filed,  and  the  prifoner  committed  to  d&e 
Marjbalfea  \  for'otherwife  the  court  have  no  power  oyer  him,  and 
he  citea  i  H.  7.  Humphry  Stafford's  Cass,  who  being 
brought  to  the  bar  upon  an  habeas  corpus^  by  tfa^e  lieutenant  of  die 
Tower,  was  committed  to  the  Atarjhalfeay  and  afterwards  remanded 
to  the  Tower ;  but  the  other  judges  differed  ;^  to  the  commitment 
and  faid  it  was  not  necefiary  to  keep  tbe  prifoner  in  the  MarfralftfL 
until  the  matter  was  determmed,  but  he  might  be  (exit  from  time  to 
time  to  the  fame  prifon,  and  brqught  up  by  rule  cf  court  until  he 
is  either  bailed,  difcharged,  or  remanded }  and  (b  they  fitid  it  was 
>tely  done  in  the  Earl  of  Shaftsbury's  Casr^^  Y^^  3S^i 
.  Trio.  30  Car.  a*  B«  R.  Anon. 

13.  Where  a  conmitment  is  without  caufi  a  prifoner  may  be 
delivered  by  habeas  corpus,  but  where  there  appcafs  to  be  gpo4 
caufe  and  a.  dffe£i  in  the  form  only  of  commitment,  ^^  ought  not  Iq 
be  difcharged.  i  Salk.  348,.  Trin.  7  W,  3.  B.  R.  Pe&elrs  cufe. 

.  14.  Defendant  wgs  brpu^t  to  the  bar  by  ha^)is^<orpus  return*) 
able  in  one  month  from  the  day  of  St.  I^chad*  t<i  be  commit^  to 
the  Fleet,  and  the  comt  committed  him,  though  the  day  rfthe  tetnm 
was  paj.  Notes  of  cafe^  in  C.  B.  Mich.  8  Geo.  su  Hcwit  y, 
Powell.     .       ' 

[See  more  of  this  general  title  upon  die  ftatutes  of  habe^  cqqm^ 

under  die  title  SBinl.] 


«i« 


(A)  Oifetting  down  4  Caufe  for  Hearing. 

f  •    A   3^'^w  being  expired  after  publication^  die  plafauf  mwr  ^ 
•**'  ^urfe  have  the  caufe  let  down  for  heaWig  fiefore  die  wro 

chancellor  or  before  die  matter  of  die'  rolls.    P.  R*  C.  'l8s-  ^ 

a.  The 

er 


1.  The  crJinary^way  to  obtain  this  is  hy  order  upon  petition  i  but 
It  may  h  had  npon  motion.     P.  R.C.  185,  186. 

3.  The  ancient  courfe  was  to  pr-cfent  the  caiife  to  beyj/  down  at 
tht  end  of  the  term^  when  the  Lord  Chancellor,  &c.  appointed 
hearings  for  the  enfuing  term.     P.  R.  C.  186.  cites  Toth,  31. 

4.  in  orJer  to  have  a  caufe  heard,  the  fix  clerk  in  the  caufe  muji 
ie  appiiedto  6  days  at  leaji  before  the  end  of  the  terniy  that  he  may 
inform  himftlf  of  die  ftatc  of  the  caufe,  of  the  long  or  (hort  depen- 
xlance  thereof  in  court,  of  the  antiquity  of  publication,  of  the  weight 
Oi  value  of  the  caufe,  and  all  other  circumftances  material  to  inform 
t!io  lord  keeper  or  mafter  of  the  Rolls  of  at  the  time  of  fetting 
^owi  ofcaufes.   Ibid,  187.  cites  On  Ch.  135. 

<.  .Vd  motion  fliall  be  made  to  haft  en  a  caufe  to  hearing,  which  is 
eithrr  adverfary  or  by  confent,  nor  any  cauJe  entered  with  the  re- 
gi'icr  fv^r  hearing,  notwithftanding  any  order,  without  a  certificate 
firfib  h^ifrom  the  fix  clerky  that  the  pleadings  are  duly  filed,  for 
which  no  fee  is  to  be  taken.     P.  R.  C,  i88,  cites  Or.  6h.  232.. 

6.  If  the  plaintiff  reply  to  an  anfwer,  and  without  rejoining,  an4 
giving  rules  for  publicationi  bring  the  caufe  to  an  hearing,  the 
anfijuer  ihall  be  taken  wMIy  true  as  if  there  had  been  no  replication ; 
for  the  opportunity  which  the  defendant  hath  to  prove  his  anlwer 
is  tuKen  from  Mm.  Hill.  31  &  32  Car.  2.  2  Chan.  Cafes  21.  in  [  234  1 
cafe  of  Grofvenor  v,  Cartwright. 

7*  Bill  againft  3i^yeral  executors  of  3  joint  faflprs  for  account 
of  goods  \  one  of  them  fwore  he  believed  and  hoped  to  prove  .that 
Che  plaiiitiiF  was  fatisiied  his  demands.  Plaintiff  replied  againft  the 
€tber  tivd^  and  brought  the  faufe  on  by  bill  and  anfiver  as  againft  thi 
third  \  k  was  infifted  tha;t  ^e  plaintiff  could  have  no  decree ;  for 
by  this  tKineing  on  his  cauf^  his  anfwer  muft  be  taken  to  be  true,  and 
though  he  does  not  dire£tly  fwe^r  the  money  paid,  yet  he  fwears  he 
believes  and  hopes  to  prove  it  paid>  but  by  the  plaintiiPs  not  reply- 
ing he.is  excluded  the  benefit  of  his  proof,  and  the  pra£lice  was 
cunning ;  the  mafter  of  the  Rolls  ordered  the  plaintiff  to  pay  cofts 
aod  left  at  liberty  to  replv  to  the  other  defendant.  Hill.  i682» 
Vem.  140.  Barker  v.  Wild  &  al. 

9.  ^he  plaintiff  fct  dowo  the  caufe  for  hearing  without  giving 
rulejfor  publication^  and  had  alfo  amended  his  bill  and  had  not  new 
ferved  the  defendants  to  anfwer^  i^  the  caufe  was  put  off  as  coming 
pn  irregularly.     Pafch.  1688,  %  Vern.  46.  Niccol  v.  Wifeman, 

9*  A  b31  was  brought  by  a  deyifee  of  land  to  perpetuate  the  teftl'- 
mony  of  av)lll\  the  mafter  of  the  Rolls  difmiffcd  the  bill  with  cofts, 
declaring  Ihat  it,  being  only  for  perpetuating  the  teftimony, 
ought  not  to  have  been  fet  down  for  besiring*  2  Wms's  Rep« 
|62«  Trill.  1723.  HaU  y.  Hodd^fdon, 

(B)  Manner  of  Proceeding  to,  and  at  what  Tim  the 

Hearing  may  be, 

!•  TT17  H  E  R  £  a  caufe  comes  to  be  beard  befort  the  tnqfter  of 
^^    ;he  rolls,  UiP  ^lirks  In  court  on  ^acb  fide  ftfdll  attend  itx^ 

T  4  he^injr 


234  1t>mixis* 

hearing  (as  tbe^dowhen  before  my  lord  keeper]  to  ttc  endhti 
honour  may  be  mformcd,  if  there  be  occadon^  wX  the  caufe  f$ 
ready  for  his  judgment ;  and  that  the  parties  appear  gratis  |  or  th^t 
they  were  regularly  ferved  with  proceis,  as  the  cafe  (hall  requires 
P.  K,  C.  189.  cites  Or.  Ch.  210. 
And  the  2.  No  caufe  muft  be  prefented  for  bearing  xkejami  term  puhU^ 

coarc  will     cation  paffis.  unlefs  by  confent  of  parties.    P.  R.  C.  185.  cite^  Pse. 

haix!ly(if       A1       oc 

at  all)  order  '^™*  *5» 

a  caufe  to  be  heard  the  fame  term  publication  jaSesi  bcc^ufe  it  {s  againft  the  ftandios  couf^  wf 

the  court.    F.  R.C.  1^$'*'         ^"^  \i  iht  plnmiff  (ha  not  Jet  tfoum  his  caufe  for  heariog  m  tvf» 

tirms  after  publication  paft,  it  may  ht  fee  duwn  at  tbt  re^urfl  oftU  Sttfuidjni*    Ibid.  1S6.  cites  Px« 

Aim.  25. 

3.  The  day  a  caufe  Is  fct  down  for  hearing  muft  bo  foomr  or 

later^  according  to  the  priority  rf  publication  with  refped  to  caufe^ 

prefented  for  hearing.     P.  R.  C.  186.  cites  Px.  Aim.  8< 

ButM  4.  Crofs  caufn  ought  to  be  heard  together,  if  the  aofwer  in  tho 

there  be      laft  commenced  caufe  be  come  in  before  the  firft  caufe  is  heard^ 

X^::  P.R.C.188. 

cation  is  paffed  in  both,  and  tau  0/ the  pU)ntiffs  Dmhs  tff'fv^fitl^^nM  to  hear  judgment,  his  caufe  ihaU 
not  come  on  at  the  iame  broe  with  tlie  otUer  ;  except  the  ot);ker  paity  gonfents.  P.  R«  C.  iSii. 
otes  Pr.  H.  Ch.  ai. 

5.  Where  a   cauft    comes  to  hearing;  here,  whidi   has  beea 
formerly  decreed  in  the  Exchequer^  fuch  decree  is  firft  to  be  read^ 

and  then  the  court  proceeds  to  hear  the  reft  of  the  evidence  on  both 
fides.    P.  R.  C.  190.  cites  Gary's  Rep.  78.  30. 

6.  While  the  regularity  of  depofitions  was  depending  Before  a- 
majler  unexaminedi  the  caufe  was  fet  down  for  hearing,  neither 
party  having  procured  a  report  one  way  or  other,  the  court  could 
not  proceed  to  hear  the  caufe,  and  was  about  to  order  the  party  iti 
fault  (which  I  fuppofe  was  he  that  fet  down  the  caufe)  to  pay  the  other 
the  cofts  of  the  day.    P.  R.  G.  191.  cites  Qrd.  Ch,  i^^ 

7.  A  caufe  was  hczrd  after  adecrufigned  and  enrolled^  becaufe  it 
appeared  that  the  plaintifi^who  obtained  it,  procur^it  to  be  figned 
and  enrolled  after  a  caveat  entered^  as  appeared  by  th,^  certificate  trpnx 
one  of  the  6  Clerks.  Mich.  26  Car.  2.  Fin.  R.123.  Parker  y.  Dee^^ . 

■ 

(C)  What  may  be  read, 

I.  r\  N  E  examined  in  the  Admiralty  court  was  ufed  here  at 
^^  the  hearing.      Toth.  288.  cites  16  Eliz.  Watkins  v. 
Furiland. 

'  2.  The  lord  chancellor's  opinion  was,  that  the  old  and  urea 
proofs  ihoula  be  read  upan  a  new  bill  to  prove  better  matter.  Toth.. 
Si.  cites  Hill.  1590.  Stanley  v.  Young. 

3.  Witnefles  in  the  court  of  wards  and  Exchequer  chamber  may 
be  ufed  In  this  court,  Toth.  286.  cites  10  Jac.  'Ld.  Morrifon  v, 
Wethired. 

4.  Shop'hooks  were  read  as  an  evidence  at  the  hearing.  Todi, 
I J4.  cites  Mich.  IS  Car.  Brown  v.  D^bcft. 

5.  If 
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5»  If  It  ts  up0n  Ml  and  anfwer  cnly^  then  after  die  bill  Is  openelB 
A^an/tuer  is  to  be  wholly  nad^  andmuft  be  admitted  true  in  aS      * 
pfiiH^u    And  no  other  evidence  is  to  be  given  but  matter  rf  record^ 
to  which  the  anfwer  refers^  and  which  is  provable  by  the  record* 
P.  R.  C. .  I9Q.  cites  Pr,  H.  Ch.  1 8. 

6.  If  the  fttbpaena  to  rejoin  be  not  ferved^  &c,  though  it  be  fued 
out)  the  caufe  muft  be  h^rd  on  bill  and  anfwer,  and  no  proofs  admit- 
ted to  b(  read*    P,  R.  C.  190.  cites  Toth.  46. 

7.  A  biU formerly  exhibited  againft  the  plaintiff  by  the  now  defen-*  1^  &  17 
dant  ought  not  to  be  given  in  evidence,  untefs  proved,  that  it  was  ch?Oi4. 
exhibited  by  the  order,  direlfion  and  privity  of  the  defendant  16  6^'s.C* 
Car.  2.  N.  Ch.  R.  102.  Woollet  v.  Roberts. 

?•  A  releaji  afier  a  replication  and  ijfue  joined  cannot  be  read  at  ^'  ^J* 
bearing ;  for  it  may  be  n-audulent  or  by  furprize  \  but  is  to  be  exa-.  '^^' 
mined  by  a  new  bill.    17  Car.  2.  3  Ch.  R.  19.  Hayne  v.  Hayne. 

9^  Pepojitions  taken  in  a  former  caufe  ought  not  to  be  ufedagainil 
the  new  defendants,  unleis  they  claim  under  the  defendants  in  the 
former  fraiife*    2X  Car.  2.  2  Ch.  R.  43.  Tolfon  v.  Larnplugh. 

10.  Bill  for  writings  by  the  heir ;  defendant  fets  forth  a  leafc  for 
to  years,  but  at  the  hearing  {hewed  a  conveyance  to  him  by  the 
plaintiff  himfelf,  which  was  proved  in  the  books  as  well  as  the  leafe  ; 
(o  that  a  thing  was  proved  not  in  iJTuey  which  was  much  contefted 
by  the  counfd  of  the  other  fide.  Xd.  Keeper,!  fhall  not  decree  an 
inheritance  away  againft  what  I  fqe,  and  difmiiTed  the  bilL  Pafch. 
26  Car.  2. '2  Chant  Cafes  196.  Strode  v.  Strode, 

11.  Depojitionf  in  the  Jhiritual  court  againft  a  man  (hall  not  be; 
ufed  here,  without  fome  ipecial  order  for  that  purpofe ;  but  a  man's 
own  anfiver  en  oathj  let  it  be  taken  where  it  willy  though  it  be  a 
voluntary  oath  before  a  juftice  of  peace,  fhall  be  read  againft  him 
here.    Pafch.  1682,  Vern.  53.  Mildmay  v.  Mildmay. 

12.  I'he  defendant,  on  prefeiiting  the  plaintiff  to  a  living,  took 
a  bond  from  him  to  refign,  and  after  put  it  in  fuit,  and  recovered  and 
levied  98  A  and  the  plaintifPs  bill  was  for  relief^  the  defendant  did 
not  by  ar^er  pretend  any  mijbebaviour^  yet  examined  to  feveral  mif- . 
behaviours  i  and  it  was  urged,  that  thefe  depofitions  could  not  be 
read,  becaufe  thofe  mifbehaviours  were  not  in  iffue  \  and  fo  inclined 
my  lord  keeper,  but  after  allowed  them  to  be  read ;  and  founded 
his  decree  pn  dieni,  IJill.  1702.  Abr,  £qu.  Cafes.  228.  Hodgfoa 
V.  ThorotoiL 

13.  On  appeal  from  the  Rolls,  \t  was  objected  to  the  evidence  of 
a  witnejs  examined  in  the  caufe,  and  read  at  the  hearing  at  the 
Rolls,  that  he  had  in  anfwer  to  a  bill  exhibited  againft  Yaxn^Jince . 
^onfejidy  that  on  the  df^y  he  was  examined,  plaintiff  gave  him  bond  f  236  1 
to  convey  part  of  the  land  to  him  on  his  recovery  of  it.     Wright 

1^.  a/lifted  by  2  Tuft,  ordered  this  anfwer  to  be  read.    Mich.  1704. 
2  Ytrn^  463.  ^feedham  v.  Smith, 

14.  Copy  of  a  note  taken  by  one  that  is  dead^  and  who  was  intrufted 
therewith,  under  which,  according  to  the  copy,  was  wrote  an 
acknowledgment^  that  nothing  was  due,  was  allowed  to  be  read  as 
evidence,  though  not  proved  a  true  copy  \  and  though  defendant  had 
fworn  there  was  no  fuch  acknowledgment  under  the  note  s  but  upon 

the 


*3« 


:^<':| 


n$. 


lite  prodticing  the  hote,  it  appeared  that  tb§  hiim$f!iwas  Urn  tf. 
Hill.  1707.  2  Vera.  603-  Winnc  v.  Loyd. 
^  15.  Where  plaintiiF  in  his  bill  fet  forth,  that  i^»#ri  rfadmim/ra" 
tkn  were  granted  to  biin>  as  hj  the  &me  ready  to  be  produced  may 
appear,  and  this  was  not  denied  by  the  defendant's  anfwer }  they 
may  be  rendered  in  cotirt  without  examining  to  them.  HiU.  o 
Annae.  G.  £i}ti.  R.  75.  Brown  v.  Pitman. 

16.  After  bill  and  anfwer  came  in  and  replication  filed)  fereral 
mtnefles  were  examined,  and  their  depofitions  takoi;  then  the 
plaintiff  moved  to  withdraw  bis  rtflicatinn^  and  took  exceptions 
to  the  anfwer,  and  got  afiamd  anjufer^  and  then  nplied  again,  andix^ 
4tmined  other  witnejis^  and  now  on  the  hearing  would  read  the  other 
depofitions ;  but  it  was  infilled  that  they  could  not  be  read,  becaufe 
the  replication  was  withdrawn,  and  fo  taken  without  any  replication, 
and  therefore  irregular  and  ought  to  be  fupprefled,  and  Ld.  Harcourt 
ordered  it  accordmgly ;  for  they  Jhould  have  examined  them  de  novo 
mfter  the  ffcond  anfwer  and  replication'j  or  have  moved  the  court  for 
liberty  to  nfake  ufe  of  them  at  the  hearing.  Pafch.  I7X4«  Ch. 
Free.  386.  Andrews  v^  Brown. 

17.  Depofitions  taken  in  a  caufe,  hut  not  read  at  the  bearing  cf 
the  caufe,  were  admitted  to  hp  read  at  the  re^hearing,  and  fo  is  the 
conftant  pnnflice  of  the  court,  3ut  in  appeal  to  the  lords^  noticing 
is  read  but  what  was  read  below.  •  Sel.  Cafes  in  Chan,  in  Ldt 
Kine's  time.  21.  Trin.  11  Geo.  i.  Chriftmafs  v.  Chriftmais. 

10.  Tht  depofitions  of  one  who  was  a  defendant^  and  ftruck  out 
and  examined  as  a  witnels,  were  offered  to  be  read,  and  the  cafe  of 
CoKJE  V.  GouGH,  was  cited  as  a  cafe  in  which  it  was  fo  done. 
But  Id.  chancellor  fiiid,  he  would  not  do  it  *tlll  he  &w  that  cafe, 
and  that  he  had  no  great  reverence  f<^r  that  rule,  but  if  it  be  ^  rule, 
he  muft  purfue  it/  Sel.  Chan,  Cafes  in  Ld^  King's  time.  41. 
Trin.  I  z  Geo.  Stephens  v.  Craven, 

19.  A  bond  for  performance  of  articksy  though  cancelled^  was 
made  an  exhibit,  and  allowed  as  evidence  to  prove  the  execution 
of  the  articles,  the  limitation  being  inferted  apd  recited  in  the 
condition  of  the  bond.  HiU*  1%  Geo.  |.  G.  Equ.  R.  183.  Anon. 

(D)  What  may  be  read.    By  whonit 

I.  ^\jn^  HERE  there  are  crofs  caufesj  depofitions  in  either  caufe 
^^  may  be  ufed  in  both,  and  was  fo  ordered,  which  order  was 
after  publication  in  the  fifft  caufe,  wherein  the  proof  was  made,  but 
before  publication  in  the  fecond  caufe.  Vid.  Miclu  26  Car.  2« 
1  Chan.  Cafes  236.  Norcliff  v.  Worfley." 

2.  An  executor  may  be  admitted  to  prove  the  rfV4cation  ef  a 
legacy^  though  he  has  proved  the  will,  r  or  he  onlv  fwears,  that  he 
believes  it  to  be  the  lafl  will,  and  he  might  not  then  know  of  Ae 
revocation.  Mich.  168 1.  Vern^  20.  Jervois  v.  Du^e. 

3.  It  is  a  common  caft,  where  one  legatee  has  brought  his  bill 
againft  an  executory   and  proved  affitsi  and  afterwards  another 

legatee  brings  his  bill,  tiizt  $p  (hould  have  die  bei^piit  of  die  dep^ 

♦  ttom 


Ibiii  in  fbifmrmir/uitf  though  be  was  not  party  to  it;  per  Seijeant 
Philti|i6.    Miph.  i6if^p  Vcriif  413.  in  the  cafe  of  Coke  v.  Foun* 


4*  On  a  iiU  hy  A.  agamft  E.  F.  ixnd  ^.  the  dcFendants  had  exa*  [  Zyj  J 
pUnfid  fooie  witnefles,  ang  ^ftenv^rds  a  bill  is  brought  by  £•«—£• 
being  qow  plaintiiF,  m^^  read  thqfe  depofitifiQS  s^g^nft  A.  or  aiij 
of  die  defendants  in  the  iirft  ^^yfe ;  per  XAf  Wf^t.    Ch^  Prec» 
133.  Mi|±.  1704*  Barfiqw  y.  Palmies. 

(E)  What  may  be  read.  Deponents  Interefled« 

!•  JjMP  I R^  himfelf,  though  ixcepted  tOy  was  read  as  a  t(/7N» 
^  nefs.  Nojcth  K,  Pafch.  1683^  Vcrn.  159,  i|i  cafe  of  Brown% 
v.Brown« 

%.  A  party  plaintijf^  (though  the  other  partv  plaintiff  had  |ui 
order  to  examine  him  de  bene  tSk)  could  not  oe  read,  but  muft 
liave  beeri  difintfled  before  he  could  haye  become  a  \yitnefs;  but  . 
if  tbe  £une  par^,  being  only  a  trufli€y  had  been  made  a  drfendavt^ 
and  in  bis  aniwer  had  difclaimed  all  intereft  upoif  oath,  he  might 
bave  been  a  g/ood  wittufs^  $^ortb«  K*  Hillt  1683.  Vern.  2^0, 
Phillips  V.  Duke  of  Bucl^s. 

^.  Depofitions  taken  in  the  caufe  where  tbe  plaintiff^ s  fathtr 
wa^  a  partf^  li^fuit  being  in  all  matters  the  Jame^  but  tbe  Xiom 
plaintiff  i|ot  claiming  as  heir,'  and  the  father  being  only  ten^t  for 
Jife|  not  allowed  to  be  reatL  but  only  on  the  common  order  for 
^ve  to  read  them  at  the  hearing,  Javing  jtift  eKceptions.  Mipiu 
l68i^.  Vern,  413.  Coke  v«  Fountaine. 

4^  A  wjtnefs  examined  before  the  hearing,  while  flie  was  inter^^ 
fJ'f  \fUt  dtur  the  bearing,  £he  releafed  her  interefl,  apd  wa3  exa* 
mined  again  before  the  mafter.  Her  depofitions  were  allowed  to  be 
readi    Mich.  1704.  2  Vern.  4ya«  Ca}lQw  v.  Mime. 

5*  One  examined  as  a  wimels  when  diRntereJtid^  afterwards  Wnifi 
heomes  imerefied  by  tbe  eftates  being  devifed  to  him  r  be  is  now  f^^  ^^ 
plaintifFin  a  bill  of  revivor;  the  Lord  Chancellor  allowed  the  de- 
pofitions p  b9  readt    Mid).  i^i<f.  2  Yenv  699,  Oci^  &  al«  v, 
Tracy, 

(F)  Hearing.     Where  all  the  Parties  need  not  be 

brought  to  a  Hearing. 

I«  T  F  a  neceflary  defendant  be  profecuted  regularly  to  afequejtration^ 
^  die  plsuatiff  may  go  on  without  him  againfl  the  other  defen* 
dants ;  but  ferving  a  fubpoena  at  a  place  where  be  lodged  but  once^ 
and  that  2  years  before  fuch  fervice,  is  not  good.  Micfa.  16991 
Ch«  Free*  99.  Barker  v.  Blackboume. 


(G}What 


asr 


Wt- 


(G)  What  muft  be  pleaded,  or  may  be  objeded  at 

the  Hearing. 

f  •  'T^  H  £  jurifdiiliM  of  this  coort,  if  i^ueftioned,  moft  be  {beaded 
^    to>  and  It  is  too  late  to  objeft  it  at  the  hearing.  %  Vem. 
484.  HilL  1704*  Trelawney  v.  Williams. 
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i^etr. 


The  heir 
Ihall  never 
be  bound 
by  txprtji 

but  where 


F0I.90.   (A)  In  what  Cafes  the  Heir  may  be  charged,  wiere 

the  Ancejlor  cannot  be  charged. 

[  I.  T  F  A.  grant  for  htm  and  his  heirs  to  B.  for  vearsy  or,  &c. 
*  an  annuity  to  have  to  him  after  the  death  of  A.  the  grantor^ 
though  A.  himfdf  could  never  be  charged  upon  this  grant,  inafinuch 
as  it  IS  to  be  paid  after  his  deaths  ^et,  in^fmuch  as  h^  binds  himfelf 
and  his  heirs,  his  heir  (hall  be  charged  if  he  has  aflets,  as  well  as 
*'*bound^'^  where  a  man  binds  himfelf  and  his  heirs  by  obligation  to  pay  mo- 
^  fame.  ^  ^ey  after  his  death.  P.  4  Car.  B.  Rot.  141 3.  adjudged,  this  being 
Co.  Lieu      moved  in  arreft  of  judgment  as  \  hear,  sind  writ  of  error  brought 

379.11  iwiAnd  per  Yeiverton  J.  a  wntrantyf  n^bich  is  fi  granied  to  cvmmnut  40  years  afttr^  binds  the 
beir,  though  th6  father  4ies  before  the  commencement  of  it.  Qnod  fiiit  conceniim.  Lite*  R» 
345,  cites  it  as  the  cafeof  Tewkly  t.  Clothworker. Het.  137.  cites  it  as  S«  C. 

For  no  roan       [a.  But  if  a  man  grants  ^  annuity^  and  (hefrges  only  the  heir 
inay  charge  to  pay  it^  and  not  hinSclf,  this  is  ^  void  grant.    Hob.'  Rep,  174. 
*  ^'i^'o/'  in  Se  of  Dates  v.  Frith.  ] 

hifi^ff  Md  therefore  rnuji  begin  with  himfelf.  Hob.  i  |o,  %,  Q.— — ^it^d  Arg*  Show.  359.  and 
iaidy  if  a  man  bind  bis  btirt  to  pay  afitm  ofvp^y^  It  i^  yoid* 

Sutthelaw  3,  A  man  ihall  not  be  charged  a^  heir  in  adion  of  debt,  lA 
Idtered  by    ^^P^  of  zfpecial  occupancy.  10  Rep.  98.  in  Seymour's  cafe. 

a^Car.  a.  Ci^»  %.f*  X a.  which  (ays,  that  any  fftatepmr  auter  vie^  if  m  dcvifebtffballb*  cbargtabU  \n 
tbt  bandt  efxbt  bSr,  if  ii  coMMf  to  mm  by  a  facial  occit fancy ^  as  affeii  by  defcenl. 


(B)I« 


IDeic*  t^^ 


(B)    In  what  Cafes  he  (hall  be  charged  wtbout 

Ajfets. 

[  I.  T  F  2  man  in  itriV  tif  error  againji  thi  heir^  upon  a  recovery  Br.  Aflfeti 
^  by  his  anceftor,  reverfe  tbe  judgment^  yet  the  heir  Ihall  not  P*''  ^^ 
be  charged  of  damages  without  alFets  in  fee  by  defcent.    9  H.  j^^dtc*  * 
6.  49.  ]  S,  C. 

2.  A  man  had  reftituiton^  as  heir  by  fuit  by  petition^  to  landy  t& 
which  the  ting  was  intitledj  and  the  Jting  brought  writ  of  error^  and 
t\i^  firft  jud^neni  of  the  iiTue  between  the  king  and  him  upon  die 
petition  was  reverfed^  and  other  ijfue  tried  for  the  king  ad  damnum 

for  waft  in  the  time  of  the  father  of  the  defendant^  and  in  his  own 
time  to  40/.  and  the  King  recovered  the  damages  againft.the  defen* 
dant,  as  well  for  waft  in  the  time  of  the  father,  as  m  his  own  time> 
and  yet  the  heir  had  nothing  by  defcent  from  his  father ;  and  the 
reafon  was,  hecaukfcire  facias  ijfued  againft  him  generally  as  heir^ 
and  he  was  returned  warned^  and  made  default  ^  quod  nota.  Br- 
Dam^es,  pL  i6i.  cites  39  AflT.  18. 

3.  The  heir  (hall  be  charged  in  writ  of  annuity  upon  grant  of  hif 
fm>ery  if  he  had  affets  per  defcent  in  fee  by  the  fame  anceftor ;.  con-' 

tra  in  annuity  upon  prefcription  \  for  there  it  cannot  appear  if  he 
lias  aflets  by  the  fame  anceftor  j  for  the  commencement  of  fuch 
annuity  does  not  appear.  Br.  Annuity,  pi.  45.  cites  F.  N*  B.  152. 

4*  A.  tenant  for  life^  remainder  to  B.  his  fin  in  taiL    A.  entered  F  2)0  T 
into  zflatute',  and  died;  the  conufee  lued  zfci.  fa.  againft  B.  the         ^^  ^ 
heir  or  A.  who  was  the  ijjiie  in  taiL    The  IheriflF  returned  him  Raym.  19^ 
warned^  but  hi  made  default^  and  thereupon  the  plaintiff  had  execu^  S.C^-.LeT« 
iion  without  any  plea  pleaded  by  the  heir.    Windham  J.  thought  J^ji^- 
at  firft  diat  this  return  ihoidd  not  bind  the  heir,  the  conusance  being  at  firft  at 
by  A.  who  was  only  tenant  for  life,  and  fo  the  lands  in  the  hands  if  B.  haA 
of  B.  never  aiFeded,  and  that  fuch  return  in  this  cafe  was  all  one  ^.^^f"^^^ 
as  to  B.  as  if  it  had  been  againft  a  ftranger.     But  Twifilen  an-^    ^^  ^  ^* 
fwered,  that  bad  A.  been  ^  tenant  in  tail  it  had  been  all  one»  as  #  ^  sid.  «. 
bad  been  often  adjudged.    And  afterwards  it  was  adjudged  per  ana  zt* 
tot.  Cur.  that  B.  was  oound  by  this  execution;  and  they  agreed  Gi^Bir«« 
that  he  has  no  remedy  by  wQment,  Aud.  Quer.  or  any  other  way,,  chat  1^ 
hut  againft  the  fl^eriffy  if  hi  made  a  falfe  return  of  the  fcire  feci,  jads- 
Sid.  54«  Alich.  13  Car.  2.  B.  R.  Day  v.  Guildford.  "?nt «. 

anceftor  as  tenant  in  fe^  the  heir  cannot  como  and  £iy  that  he  was  only  tenant  in  taiL    a/ru^ 
1657.  B.  lU  ^"^ 


5.  In  debt  againft  die  heir  ttpon  die  bond  of  the  anceftor,  the 
Jheriff  returns  that  the  defendant  has  lands  by  defcent^  which  are 
reaiqefhis  ownpurchafe.  Nort^  Ch.  J.  laid,  ^at  if  the  fherifis 
return  cannot  be  travened,  the  heir  jhall  be  r^icved  ia  an  ejeOment. 
Trifl.  29  Car.  2.  C  B.  1  M«d.  253.  Aneiu 


(B.  i) 


n^  fj^ta* 


\      > 


(B.  l)  Hcif .     Charged  in  nvbat  Cafes  and  bai»^ 

»f.Debt»  *•  T  jPON  damages  recovered  againft  the  father  iH  a  nai  affi^ 
IU136.  ^   the  heir  &sll  not  be  charged^  nor  procefs  made  againft  / 

^  c  *^**^  ^^*  ''^'  '*'  epcecutors  are  returned  nihtlf  add  then  the  heir  fliaU  be 
g5e  h^  charged ;  for  the  land  of  the  father  is  charged  by  the  judgment^  89 
fhaiinncbt  'ti&  by  ftatute  merchant,  recognizance^  or  tfaie  Ukej  per  Ciir« 
*^,«^  Br.  Ckargc  pi.  51.  cites  7  H.  4.  31- 

ha  anceftorbut  in  defiralt  of  chattels.  ■  ■  Br.  Execouirs,  pi.  114.  cites  S.  C.<»— Br.  Executions' 
pL  18.  cites  S.  C.  And  Jo  fee  that  the  heir  by  aflets  (hall  be  charfrtH  upm  ncwcrj  againft  hU 
MKeftofy  and  y«t  fv  a  Bond  he  (hall  ir«r  be  charfi^ed,  ati/ffs  be  Inndt  himftl/an<l  bit  behs  §xf^e/s7y ;  contra 
•f  executorsy  as  aj^pears  elfewhere  But  by  Vavifor  contra,  abfentibus  Brian  ani^^ioeihL  . 

■I       I      Br.  Dett,  pi.  137.  cites  xo  H.  7.  5. 

2.  Heir  canrut  Be  charged  by  aR  (fhls  aneefior  wttheut  prclit  U  hi 
taken  by  it*     Per  Fair&x*     Br.  Prefcription>  pU  78.  atds  21^ 

3.  Jf  comman  law  there  was  no  remedy  againft  the  heir  upon 
jucigmein  againft  the  father;  per  Jones  J.  3  Bulf.  320^— -And 
from  the  18  E.  2.  till  7  H.  4?  the  law  did  run  for  curcent,  that  the 
heir  was  not  chargeable  in  debt^  if  the  executor  had  aflets.  And 
the  reafion  why  he  was  then  held  to  be  charged,  was,  becaufe  it 
was  his  own  d6bt,  and  he  is  charged  as  debtor,  and  the  writ 
a^nft  hitn  is  in  die  debet  and  the  detinet.  Per  Doderidge  J. 
IKd.31i. 

The  ance.  4>  In  cafe  of  a  recognizance  there  are  no  word5  to  charge  the 
*^'^ft!if^*  ^'^>  being  orJy  vult  &  concedit  quod  executiofiat  de  terris  ^tene^^ 
^irs  wtcl*  «w*'^>  3nd  in  fuch  cafe  he  is  not  charged  as  a  debtor,  but  a^ 
cuton»&c.  t^rtenant,  but  yet  not  tneerly  as  tertenant,  and  die  rather  becaufe 
in m bond  he  comes  in  as  privy  in  blood;  and  in  cafe  of  a  judgment  againft 
^JJ^Jp  the  anccftor,  the  tertenant  may  fay,  diat  the  heir  hath  land  by  de- 
zoo  A  and  it  fctnt ;  die  heir  comes  in  as  privy  to  the  jirft  judgment^  and  if  he 
not  being  hadt  land  by  defcent  he  is  to  be  charged  before  the  tertenants,'and , 
JI^wa/a^-J  he  Aall  not  have  contribution^  but  againft  the  other  heirs  \  but  die 
agdtifi  tbt  land  only  which  defcends  is  fubje(3  to  the  judgment  againft  the  an* 
aneefior.       ccftor;  per  Doderidge  J.    3  Bidf.  321.  in  cafe  of  Boyer  v. 

Ch.j.the    ^^vett. 

heir  is  upt  privy  to  the  judgment,  nor  made  fo  by  an  extent,  and  the  exttnt  is  mty  upon  himaftuitve^ 

and  *  Co  canmtt  have  a  writ  of  error  till  afier  execution.  Sty.  38,  39.  Trin.  13  Car.  B.  ft.  Wtifte 

T.  Thomas.  >    *But  where  d^  it  ^rwrhe  againfi  the  bnr^  he  is  cliarged  noC  as  tertenant,  but  at 

•  debtor;  for  he  is  bound  in  the  bond;  per  Doderidgp  J.,  3  Bulf.  321*  in  oafeof  Boyer y« RittCt 

p   \    'S.  P.  Ibid.  32a.  per  Crew  Ch.  J. 


«f2403 


5.  In  cafe  of  a  warranty  if  one  be  vouched  as  heir  within  age, 
be  {hall  not  be  charged  further  than  for  the  land  he  has  by  de- 
fcent ;  and  if  he  enters  into  the  warranty  with  a  protejldtien^  tbt  he 
hath  riens  per  defcent^  and  this  h^  found  againff  him^  that  he  hath' 
land  by  deK:ent,  ne  (ball  recover  of  this  only  ui  value,  and  of  no 
odier;'  Per  Doderidge  J.  3  Bulf.  321*.  in  cafe  of  Boyer  v* 
&ivet. 

6*  Debt  was  brought  agdnft  one  as  heir,yir  efcate  of  a  prifiner 
fufferei  h  his  father^  of  one  in  cuftody  upoa  a  condemnation »  but 


a^ziu 


the  court  hdd  that  it  diJ  net  lie  without  ijpicialtf  charging  the  litf 
kj  exfrefs  words'^  and  no  law  nor  ftatute  charges  the  heir  £pr  tho 
tcrt  or  trefpafs  of  his  father.    D«  271.  pL  25.  Anon. 

7.-  Nor  does  fuch  adHon  lie  againft  the  heir,  though  the  artcejiot 
was  condanmd  in  dibt  upon  obligation  \n  his  Yif^jtni  died  before  exe^- 
cutionj  but  the  land  which  he  had  ihall  be  extended,  by  elegit^  upon 
a-  fcire facias  broughtagainft  him  as  tertenant  of  the  land. liable  to 
the  execution.     D.  271.  a.  pK  25.  Hill.  10  EUz.  Anon., 

8.  If  an  heir  who  has  nothing  by  defcent  promifes  to  pay  a  debt^  sut  4  Le.  6.  pt. 
adion  on  the  cafe  will  not  lie  againft  him  upon  fuch  promife.  23.  s.  r. 
3  Le.  67.  H.  19  Eliz.  B.  R.  Hodgfon  v.Maymrd,  ^J^ 

£\iz.  B.  R.^— A  promise  by  the  heir  to  pay  a  debt,  if  the  plaiotilf  will  forbear- ]|is  fuit  for  9  time« 
\%  no  confiileration  $  becaufe  the  heir  is  aot  iiahit  to  any  dtht  nuitbout /penalty,  Micb.  z  Ja.  B.  lU 
Yelv.  56.  in  cafe  of  Fifh  v.  Richardfon* 

But  where  the  father  wa<;  indebted  to  J*  S.  and  mutu  a  fremAuloa  deed  ^f  %}p  of  his  p«<xfi  /»  h\i 
fan  \  aod  the^oiv^  upon  dijcijtnj*  tf  the  irauduUm  dtedy  piumij*d  J.  S.  that»  ttpon  e*mJidtraUou  he  •wouiddc'm 
tiver  up  the  l^nd  tO  him,  nml  mm^<  bim  am  acquittance  and  dtfcharge  of  the  debt,  be  iuouU  pay  him* 
J. S.  bfoosht  ain  action;  and  though  it  was  objedled  in  arreft  of  judgment,  ttitf  it  did  not  appear 
that  the  fon  was  liable,  either  as  heir  or  executor,  or  adminidrator,  or  executor  de  fon  tort»  and 
fo  the  delivery  of  the  bond  and  the  making  the  acquittance  no  good  confideration ;  yet  it  was  re* 
ftJved  to  be  good,  and  chat  it  ihuuld  be  intend  d  that  he  was  Habtej  or  at  leaft  that  the  acftittance  wat 
vKide  to  the  party  who  was  li^ihh  ;  for  he  promifed  to  difcharge  the  debt^  and  that  ihall  be  intended  t«t 
be  to  the  party  who  was  liaUe  to  the  paymeut,  or  otherwife  it  would  be  no  discharge.  1  Sid«. 
31.  pi.  9«  HilL  12  U  13  Car.  a.  Anon. 

9*  3  ^.  &  M*  cap.  14*  f,  5*  £na£ls  that  where  any  heir  at 
law  Jball  be  liable  to  pay  the  debt  of  his  anceflory  in  regard  of  any 
lands  or  tenements  dejcending  to  bimj  and  JbaU  alien  the  fame  beibre 
ipy  aSion  brought ; /i/^ift  heir  at  law  /ball  be  anfwerahle  for  fucb 
deity  in  an  a£iion  of  debtj  to  the  value  of  the  land  by  him  aliened  i  in 
vfbi<b  cafes  all  creditors  Jball  be  preferred^  as  in  anions  againfiexi'- 
eutorsi  and  fuch  execution  Jball  be  taken  out  upon  any  judgment  oi^ 
tained  againft  fuch  heir^  to  the  value  of  the  landf  as  if  the  fame  were 
bis  own  debty  laving  that  thtJands^  bona  Jidc  aliened  irfore  the  a^ion 
brought-,  Jball  not  be  liable, 

10.  Where  it  is  faid  that  a  decree  is  eaual  to  a  judgment,  or  to 
be  paid  next  theretO)  this  muft  be  intended  only  out  of  the  peribnal 
eftate;  for  a  decree  for  a  debt  does  not  bind  the  real  eftate,  but  a£ls 
Silly  in  perfonam  not  in  rem ;  and  the  remedy  upon  a  decree  to  aSe£l 
the  land,  is  only  a  contempt,  whereupon  the  party  proceeds  to  a 
iequeftration,  anid  if  the  defendant  die,  .the  real  eftate  will  not  be 
afieded  in  the  heir's  hands.  2  Wms's  Rep.  (621.}  Trin.  1721. 
by  the  mafter  of  the  Rolls.    Bligh  y.  Lord  Damley, 

11.  Ailortgagor  died^  and  after  his-  deaths  part  of  his  eflati  was  ^ir/whem 
fettled  by  a  private  aSf  of  parliament^  in  truftees  as  a  fund  to  pay  all  no  fund 

bis  debts.     Afterwards  his  heir  difpofed  of  the  fund.    By  this  he  was  j;^*^ JJ  *• 
anfwerable  for  the  debts,- and  therefore  his  peribnal  eftate  liable  to  payment  of 
his  father's  debts.*  Cited  per  Cur.  2  Wms's  Rep.  596.  Hill.  1731.  «^^»i » 
as  Sir  John  Napier's  cafe.  l^U%i. 


a  mortgage  hj  virtue  of  a  power*  and  upon  an  aflignment  thereof,  his  heir,  b«ing  the  next 
in  remainder  in  'Cail,  covenanted  to  pay  the  money»  and  the  father  died,  and  then  the  fon  died ;  he 
fai  die  sexr  remaittder  fliaU  not  clurfethe  fon't  perfonal  eftate  with  payment,  in  eafe  of  the  reaU 
becaiife  the  Und  was  the  orij^nai  debtor,  and  muil  continue  fo,  there  being  nc^hing  fubftituted  in, 
id  places  as  la  Sir  }ottM  KAPiift^i  ciif«  there  was.    a  Wmc's  Rep.  596.  HiU.  17 31.  Evelya 


i4t  t^tii. 

Bwttfce ««-        12.  Sy  fnarriage  articks  ^fio  L  iVas  to  be  vefted  in  A.  and  B.  tH 
Honikeof  ^^J^^  *"'  ntithiT ^  them  t9  hi  anftverable for  the  other ;  B.  received 

the  lora  the  who/e,  and  gave  a  receipt  fer  it^  and  by  writing  under  his  hand  and 

•hanccl-  Jial  declared  that  A^  had  received  none  of  it.     B.  dies  intefhue 

^ion  M  ti>  ^^"t  «^r  placing  out  the  400  A    The  macftcr  of  the   rolls  de* 

the  point,  cr«ed  this  a  fpecialty-debt,  but  to  affe&  the  executor  only,  and 

whether  not  the  hdr,  he  not  being  bound,  nor  the  declaration  under  hand 

was*to  bo  ^^  '^'  extending  to  him  t  this  cafe  came  on  afterwards  before  the 

bmind  by  lord  chartcellof,  who  faid,  that  this  without  doubt  ought  to  be 

ihi»fp«ci«  confider^  as  a  debt  by  fpecialty,  and   fo  affirmed  the  decree* 

SSsrim^  Cafes  in  Chanc.  in  Lord  Talbot's  time,  109,  no.  Trin.  1735* 

porfe^u '  Gifibrd  v«  Mauley. 

fo^iSild^  (C)  In  what  Cafes  the  Judgment  fliall  be  General 
(F}pLx6i       or  Special  of  Land  defcended.     [iy  Reafan  of 
falfe  Pleadings  Gfr.] 

rr.  0.440.  [i*lN  an  adion  of  debt  againft  an  heir,  if  the  defendant  con- 
DivTCT.  i  jgjfii  the  action  J  andjbetus  the  certainty  of  the  aJptSy  which  he 

*W«-         jjaj  by  dcfcent;  neither  his  body  nor  any  ot  his  goods^  nor  any 
of  his  other  lands  (hall  be  chargeable  to  the  debt,  but  only  this 
land  which  he  has  by  defcent.    For  the  judgment  fliall  be  to  re- 
cover the  debt  to  be  levied  of  the  lands  descended.    21  £.  3.  io» 
40  £.  3*   15.  D.  3.  and  4  Ma.  149.   80.  23  EL  373.  14.  Old 
book  of  entries  172.    Debt  in  heir.    D.  23  £1.  373.  14.  ] 
S(H  though        [2*  In  an  adion  of  debt  againft  an  heir,  if  the  defendant  ^i^rtf/^ir 
thedebibe  riens  fcT  defcenty  and  this  is  found  againji  hin^iix^yi&^mGtA  fliall 
***^V^  a     ^  general,  viz.  to  recover  the  debt,  and  not  fpecial,  to  be  levied 
fhe UuiOde-  ^  ^^  lands  defcended  for  his  fa^e  plea.    D.  3.  and  4.  Ma.  1499 
fcendedof    80.  18  Eliz.  344.  I.  21  £.  3.  9.  b.  10.  Adjudged  3  Ma.    Brook 
fSwalue.  Affets  per  Difcent  3.] 

and  though  in  fuch  izKt.  it  was  held  34  H.  6. 11,  that  nothing  Ihould  be  put  in  execution  but  the 
land  defcendedy  yet  it  was  adjudged  contrary.  3  M.  i.  Br.  Aflets  per  Defcent,  pi.  5.  1  ■  See 
Ibid.  pi.  13.  cites  40  £•  3.  19.  and  pi.  15.  cites  x\  £.  3.  9.  that  it  is  the  (ame  in/orMateii. 

If  a  dtht  U  ruwntd  againft  the  ancsjlor^  who  dies,  and  t^.ie  plaintiff  (\je&fJrefa(ias  upon  the}udg« 
ment  againft  the  heir,  who  plcids  riens  per  defcent,  and  it  is  found  th^  be  has  two  /teres,  yet 
judgment  fliall  be  given  but  only  ffU*  tlie  land  wbich  he  has  by  defcent ;  for  he  is  charged  as  terte* 
noMtaMtinot  as  heir,    Poph.  153.  Bowyer  v.  Rivet.— 3  ^If.  31 7.  S.  C.  ■  mBut  wliere  eteii 

is  hraughi  againfi  the  heir,  he  Is  charged  as  debtor  and  not  as  tei  tenant ;  for  he  i$  bound  in  the  bond  |  per 
D^eridge  J.  3  Bulf.  ui.  in  S.  C. 

In  deht  on  bond  againft  B.  as  heir  of  A.— B*  pleaded  riens  per  4^fcent  in  fee/mphi  plamtiff  re« 
plied  that  be  had  by  defcent  in  fee  divers  lands  in  fuch  a  county.  The  jury  funnd  that  he  had  ds» 
vers  Umdiinfu  by  difcent  \  whereupon  %  general  jndgmera  was  given  againft  B.  It  was  moved  that 
the  judgtnent  was  erroneous ;  for  that  ihe  pUa  and  verdiS  were  tmeeruiin,  by  not  (hewing  what 
lands.  But  curia  contra*  and  diftlnguifhed  this  from  the  cafe  of  fuch  finding  in  the  cafe  of  an 
execotor  defendant  not  (hewing  the  value  of  the  affets  found,  according  to  the  40  £.  3. 15. 
Ttx  there  h^  ought  to  recover  according  to  the  aflets  found, .but  here  judgment  general  (hall  be 
given  for  his  falfe  plea,  and  fo  the  quantity  of  tlie  affets  is  not  material.  RolK  R.  334.  Mich.  1 3 
Jae.  B.  R-  Evetc  v.  Sutdiife.  Upon*  a  motion  for  a  new  triali  Twifdcn  faid,  that  in  hia 

pnifticer  whei*e  the  heir  pleaded  fuch  plea  to  an  adlion  of  debt  upon  a  bond  of  his  anceftor,  an<l 
the  plaintiff  knew  that  the  d^tndant  had  levied  ajine,  ofd  it  vku  prodnced  at  the  trial  \  but  becanfe 
they  had  not  a  deed  to  lead  to  the  nfus,  it  ivas  urged  that  the  ufe  was  to  the  conufor  and  bis  heirs,  and 
fb  the  heir  in  by  defcent*  upon  which  there  wa^  a  vei'didl  againft  him»  and  it  being  a  joft  and  <lae 
debti  they  could  never  after  ggn  a  9?w  CriaL    Miphi  1:  Car.  a.  1669.  B.  R.  1  Mud.  a*  pl«  9. 


J^tiX, 
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-J  3.  In  an  zQion  of  debt  againfl  an  heir,  if  the  defendant  «»- 
/(/ps  the  aSiUtiy  but  does  not  Jhcw  the  certainty  of  the  ajfets  which  he 
*  has,  the  judgment  (hail  be  general  againft  hiin  to  recover  the  debt ; 
becaufe  the  adion  is  in  the  debet,  and  it  (hall  be  prefumed  that  he 
has  afiets.  I^.  18  £1.  344.  i.  PK  C.  440.  Contra  D.  3  and  4 
Ma.  149.  80.  two  precedents  to  the  contrary.] 

[4.  So^  if  judgment  be  given  againft  an  heir  by  nonfum  infor-  poph.  154, 
matus^  the  judgment  Ihall  be  general  for  the  caufe  afoiefoid.     D.  Coima  io 

18  Eliz.  3++.  I.  PI.  a  440.]  Stytv. 

River.— 3  Bu!f.  310.  per  Jones  J,  contra  m  S.  C.-— Upon  fuch  plea  his  body  (hall  not  be 
in  execution  j  for  it  is  not  hit  debt,  thongh  the  writ  He  in  the  debet  and  detinet,  for  ther«  is  uo 
other  form,    D.  St.  pi.  4a.  marg.  cites  Mr.  Mafon's  Reports.  41  £li£* 

[5.  So^  if  judgment  be  given  againft  an  heir  by  nihil  dicity  the   -  ,-     -^^ 
judgment  ihail  be  general  for  the  caufe  aforcfaid.     D.  5  El.  225.  ♦FoLti. 
S.    34.   Trcwiniard's  cafe^    Com.   440.  Davis   v.   Pepis.     Dy.  ^— ^^...^ 
1.8  Elii.  344.  S.  I.  ♦  Henningham's  cafe.     Contra  D.  6  &  7  E.  pit  D.  341.  pL 
81.  S,  6;t.  P.   II  Car.  B.  R.  Sanderfon  v.  Alhurft,     Dubitatur  i.-And 
by  the  court,  and  divided  among  themfelves.]       *  Sfnga^ 

varded  by  eaft.  ad  f.itisf.idiidumj  error  was  afTigned  tam  in  redditlone  judiciit  qtiam  in  rcdditioile 
«xecutioniSy  and  took  a'ditfertnce,  rhsR  where  the  heir  pleads  a/ajfe;»/^,  tbeie  his  body  and  all  bit 
lands  are  liable  as  if  for  his  own  debt.  But  if  he  be  condemned  bv  defuuli  or  ackft(noltd<res  ilj^  atHionp 
that  tlie  execution  (hall  be  only  of  the  bnds  defcended,  fed  nt>n  allocatur^  for  by  not  (bcwing  how 
nuch  he  h^th  by  defcent,  he  lofes  the  benefit  which  the  law  gives  him,  and  affets  ftull  be  in- 
tended, and  judgment  affirmed  nifi ;  per  Gawdy  and  Clench  J.  Fopharo  and  Fenner  betflj;  ab« 
leut.    Cro.  £.  692.  Bailcer  v.  Bourn.  ■  Mc  522.  Hill.  41  £liz.  S.  C. 

[6.  If  the  profits  deficended  from  the  death  nf  the  ancejl^r  to  the  day 
tftbe  writ  amount  to  fufficient  to  fatisfy^  and  the  plaintiff  will  (hew 
this  to  the  court  in  an  aclton  of  debt  againft  an  heir,  and  the  de« 
fcndant  cannot  deny  it,  the  plaintiff  (hall  have  a  general  judgment 
and  execution  prefently,     D.  18  £1.  344.  i.  ] 

[y.  In  a  writ  of  annuity^  if  the  plainiilF  counts  for  arrearages^,  S.  C.  cited 
&c.  againft  an  heir  upon  a  grant  of  his  anceftor,  if  the  dcfencfant  j^^  ^^  ^^ 
pleads  non  ejl  fa£lum  of  his  aruejlor^  and  this  is  found  againft  him.  Brandling 
he  may  have  zfpecial  judgment  for  the  damages  and  arrearages  of  v.Milbant 
the  land  defcended,  and  this  is  no  error.     For  this  is  in  cafe  of    ^^^xhc 
annuity^  which  is  always  executory  afterwards  for  arrearages,  which  court  held 
ftall  afterwards  incur,  and  this  is  at  the  election  of  the  plaintiff  at  that  the  de- 
theleaft;  for  by  tbu  he  JhaU  have  *  aU  the  land  defcended  in  execution^  "^^^^^ 
whereas  upon  a  general  judgment  he  (hall  have  only  the  moiety  oif"  hisfaihcr> 
all  his  land  in  execution,  and  alfo  this  is  for  the  advantage  of  the  wasnc/a 
heir,  and  therefore  cannot  be  affigned  for  error.     Mich.  &  Hill.  ^{l/J'^^ 
IX  Car.  B-  R.  per  Curiam  in  a  writ  of  error,  Franke  v.  Stukeley.  eo^maance. 
• Intratur  Hill.  lo  Car.  Rot.  ooo.]  Buc  though 

^'^     -"  irfhouldbe 

falfe,  yet  being  charsrcd  in  refpcft  of  his  anceftor's  deed,  the  land  of  his  anceftor  only  (hall  b© 
Uken  in  execution  :  for  that  is  the  caufe  uf  the  charge.  Cro.  C.  436.  HilL  12  Car.  B*  R.  [fecxni 
I*  beS.  C.  by  tlie  na.vs  of)  Clothworthy  v.  Clothwoithy. 

[8.  In  an  a^on  of  debt  againft  an  heir,  if  he  pleads  riens  per  StijiSf. 
defcent^  and  this  is  found  for  tlic  plaintifl^  if  vl  judgment  be  given 
Upon  it«  that  the  plaintijf  recover  the  debty  damages  and  cifis  of  the 
land  defcended^  &  quia  neidtur,  wliat  land  is  deicended^  a  writ  is 

Vou  XIV^«  U  mwardU 


24^ 

7  Mod*  44. 
per  Holt 
Ch.  J.  ia 
delivering 
the  opinion 
of  Che  court) 
in  the  caTe 
of  Smith  V. 
AogelL 

In  debt  a- 
gainft  heir, 
who  has  rtm 
Vtrfim  infet 
vfoa  tfiaU 
iailf  he  may 
plead  rims 
IfJiJcMi 
generally* 
I  Lev.  187. 
KeXlow  V. 
Rowdea. 
«-i— Carth. 
iaa.S.C« 

*t243] 


awarded  to  inquire  what  land  difcendidy  this  judgment  is  txxt^vk^ 
for  by  the  law  the  judgment  ought  to  be  jgeneral,  which 


ous 


0.  ri4kis. 

SL  38.  (bis) 
*  v« 


J  Le.  64. 
70.  S.R. 


cannot  be  altered  without  the  aflbnt  of  the  plaintiff,  and  here  m 
ajfent  appears  in  this  cafe.  Tr.  1651.  Adjudged  per  Curiam 
in  a  writ  of  error  upon  a  judgment  in  B.  and  it  was  reverfed 
accordingly.     Allen  v.  Holden.— -Intratur  Pafch.  1650.   Rot. 

547-] 

[9.  So  in  a£lion  of  debt  againd  an  heir,  if  he  pleads  riens  per 
dejcenU  and  this  is  found  by  a  jury  againft  him,  and  further  founds 
that  he  has  fuch  certain  land  by  deuient,  and  thereupon  judgment 
is  ♦  given,  that  the  plaintiff  recover  his  debtj  damages  andcofisofthe 
land  defcended\  this  is  an  erroneous  judgment,  becaufe  it  is  not 
general  according  to  the  law,  the  which  cannot  be  altered  without 
the  aflent  of  the  plaintiiF:  alfo  it  feems  that  the  jury^  upon  this 
ijfuey  cannot  inquire  what  was  the  ajfetu  Pafch.  1652.  Adjudged 
in  writ  of  error  upon  fuch  judgment  in  B.  and  the  judgment  re- 
verfed accordingly.  Snelgrave  v.  Bofvill.— ^Intratur  M.  1651* 
Rot.  200.] 

10.  In  formedon,  the  tenant  pleaded  a  deed  and  ajfets  defccTidedy 
and  the  demandant  pleaded  riens  per  defcent^  and  'twas  found  that 
the  demandant  had  land  by  defcent^  the  demandant  Ihall  be  barred 
of  all  by  Yisfalfe  pleay  though  the  land  defcended  be  not  of  the  full 
value  of  the  land  tn  demand\  per  Wtlby,  Hill,  and  Shard.  Quaere 
inde.    Br.  Barren  pi.  19.  21  E.  3.  9. 

11.  If  the  heir  be  condemned  in  any  plea  whatfiever-,  or  by  default^ 
or  without  plea  by  any  way  whatfoevet ,  it  is  the  pradlice,  that  the 
plaintiff  have  execution  of  the  body  of  the  heir  or  of  his  goods,  or 
elegit  of  all  his  lands  whatfoever,  unlefs  he  confejfes  the  debt^  and 
Jhews  the  certainty  of  the  land  dtfcended.  PL  C.  4.4.0,  b.  by  the  re-. 
porter,  in  cafe  of  Davye  v.  Pepys. 

J  2.  It  feems  that  there  is  a  diverfity  between  the  cafe  of  an 
executor  and  that  of  an  heir }  for  if  executor  in  debt  pleads  riens 
enter  mains,  or  not  the  dee^  of  the  teftator  or  the  like,  and  it  is 
found  againft  him,  nothing  (hall  be  put  in  execution  but  the  goods 
of  the  deCeafed  \  becaufe  it  is  not  the  debt  of  the  executor,  but  of 
die  teftatori  and  fo  is  charged  en  auter  droits  and  has  the  goods  en 
duter  droit.  But  the  heir  when  he  denies  affets,  and  it  is  found 
ogatnft  him,  or  when  he  denies  not  affets,  but  pleads  other  matter^ 
in  which  ft  is  contained  that  he  has  aiTets,  the  faid  debt  of  the  an^ 
cejlor  becomes  the  proper  debt  of  the  heir  in  refpeH  of  the  ajjets  which 
he  has  in  his  own  right  \  and  fo  the  property,  which  he  has  in  his 
own  right  of  the  land,  makes  the  debt  his  proper  debt,  and  for  that 
reafon  the  writ  ihall  be  in  the  debet  and  detinet.  PI.  C.  440.  b. 
441.  by  the  reporter  in  cafe  of  Davye  v.  Pepys. 

13.  A.  devifedto  his  wife, '//// J3.  hisfon  and  heir  Jhould  be  24> 
and  if  B.  died  before  without  heir  of  his  body^  then  the  land  to  re- 
main over  to  bis  daughter.  In  debt  againft  B.  as  heir  of  A.  he 
pleaded  riens  per  defcent  but  the  third  part  of  the  manor  of  D. — B. 
was  above  24.  It  was' held  by  Dver  and  Manwood,  that  here  waa 
no  eftate  tail,  but  that  the  fee  delcended  and  remained  in  B.  unlefs 
ke  had  died  under  24,  and  then  the  entail  would  have  vefted  with 

the 


the  remainder  over.  And  therefore  a  general  judgment  fhould  be 
given  aeainft  him  as  of  his  own  debt,  and  that  an  elegit  ihould  g(» 
of  a  moiety  of  all  his  lands,  and  a  capias  alfo.  But  Manwood  con- 
ceived, that  if  a  genir'al  judgment  be  given  againft  the  heir  by  de* 
faulty  a  capias  lies  not,  though  it  lies  in  cafe  of  a  falfe  plea.  But 
Yi'y^x  e  Qontra.     2  Le^  ii«  Hill.  20  £Uz.  C.  B.  Hinde  v.  Lyon. 

14.  Debt  upon  a  bond  againft  the  defendant  as  brother  and  heir  s.c.ched 
to  y.  S.  who  pleaded  riens  per  defcentfrom  his  f aid  brother.     It  was  *>y  HoUCJh 

found  that  J,  S.  wat  feifed  in  fee  and  had  ijfue  and  died  feifed,  and  {'^^^'^^ 
the  iffiie  died  UUithout  i/jTuej  vnicreby  the  lands  defcended  to  the  de^  ofkiL- 

fendant  as  heit  tb  the  J6h  of  his  brother.     It  v/as  adjudged  for  the    "-dw  v. 
defendant ;  for  thougn  he  is  chargeable  as  heir  upon  this  bond,  yet  ^^^^Iaj^* 
he  is  hut  a  collateral  hjir^  and  it  ought  to  b:  fpecially  declared^  and   g,iifhcd  that 
the  ifiue  ought  to  be  joined  accordingly;  but  upon  this  ifTue  it  is  cafe  from 
found  againlt  the  plaintift*;  for  the  dtfcndant  has  nothing  as  imme-'  V^''^^. 
diate  heir  to  his  brother^  but  by  defcent  from  the  fon  of  his  brother ;  /ur  thVin 
and  to  charge  him,  he  ou^ht  to  have  declared  fpecially.     Cro.  C.  this,  the 
iji.  Hill.  4  Car.  B.  R.  Jenks  v 'IS^'^^'k 

eldeft   fon,  whereas  in  tltat  of  Ksllow  v.  Roi7D£n,  the  eftate  of  the  nephew  was  nut 
charge  ible. 

15.  In  debt  aeainft  the  heir  upon  a  bond,  he  eonfeffed,  that  he  had  f  24.4.  1 
a  dry  reverficnj  but  nothing  more  5  the  plaintiff  faid,  that  he  had  •-     ^     •* 
^flets  ultra,  upon  which  they  were  at  tffue^  and  afterwards  the 
plaintiff  waved  the  ijfucy  and  Grayed  judgment  of  the  reverfon^  quand^ 
accident^  which  was  grantea  by  the  court.    Roll.  R.  57.  pi.  34. 

Trin-  12  JaC.  B.  Ri  Anon. 

16.  Father  is  tenant  for  life  or  in  tat),  and  acknowledges  a  Sld.$4.s.c. 
ftatute  and  dies.     Sci.fac.  is  filed  againft  the  heir,  who  is  returned  TT^:  '^^ 
warned^  but  made  *  default^  and  Co  judgment  againft  him ;  he  is  Herbelt't 
without   remedy.      Lev,  41.  Trin.    13  Car.  2.  B*  R.  Day  v.  cole. 
Guildford. 

17.  Debt  oa  bond  againft  an  heir,  he  pleads  payment  by  his  an^ 
fe/iory  judgment  raienl  was  given  and  affirmed  per  3  J.  againft: 
I.  Show.  78.  Mich.  I  W.  &  NL  Brandling  v.  Mtlbank. 

1 8.  Sci.  Fa.  againft  the  heir,  on  zjudgmtmt  agfllnfl  the  anceflor\  Comh.  »€i« 
if  he  plead  a  faife  plea  to  the  fci.  fa.  and  'tis  found  againft  him,  p*  J^^JTT, 
the  judgment  mail  be  of  the  lands  delcended,  becaufe  executioa  rid^e  f. 
muft   be  upon  the  judgment  againft  the  anccftor.     Carth.  93.  i  Butf.  )ai« 
Mich.  I  W.  &  M.  B.  R.  Brandfing  v.  Milbank.  -"'^^J^^^^ 

Fitzh.  Exeaiiioa.  i^a« 

19.  A.  feifed  in  fee,  Mga  himfelf  and  his  heirs  by  bond  to  p^iy 
fo  much  money,  &c.  and  then,  makes  a  leafe  for  years^  and  dies, 
whereby  the  reverfion  in  fee  defends  to  the  heir.  Holt  Ch.  J.  in 
delivering  the  opinion  of  the  court  faid,  that  in  debt  againft  the^ 
heir,  he  could  not  plead  this  leafe  for  years  in  bar  of  execution,  but 
might  without  danger  corf  eft  ajfetSy  ivithout  taking  notice  of  the  tenn 

fir  years.    7  Mod.  40,  41^  42.  Trin.  i  Anna;.  B.  R.  Smith  v« 
Angell. 
ao.  jfnd  in  ths  cafe  above^  the  heir  pleaded  further  a  decree  in 

U  a  Chancery 
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Chanaryfdr  dnvir  U  bis  anajitr^s  widow  of  a  third  part  of  the 
premifles  for  her  life,  and  fo  prayed  judgment,  whether  he  as  fon 
and  heir  ought  to  be  charged  befide  die  reverdon  of  the  term 
aforefaid,  (for  years)  and  of  the  ti^ird  par^  whereof  the  wife  was 
•iStlfc.  endowed)  whin  tbeyJhouU  (^  refpeSiivily)  happen*  Holt  Ch.  J. 
3J5.S.C.  in  delivering;  the  opinion  of  the  court,  held,  that  the  dower  was 
ill  pleaded,  in  not  laying,  that  it  was  by  metes  and  bounds,  nor  that 
the  Ld.  Chancellor  did  endow  her,  nor  has  he  any  thing  to  do,  as 
to  affigning  dower,  though  in  cafe  of  lands  held  of  the  king  in 
chivalry,  he  might»  during  fuch  tenure,  have  done  it.  And  that 
the  decree  vefted  no  leeal  inlereft  in  her,  though  the  heir  might 
do  it  in  purfuance  of  a  decree,  and  when  he  does,  (he  is  in  b^  his 
affignment,  and  not  by  the  decree.  So  that,  by  its  not  beiiu^  a 
title  vefted,  he  has  confejfid  ajfetsy  hy  fitting  forth  only  a  reverjion^ 
depending  on  a  freehold^  without  Jhewing  that  there  was  any  f^ehoU* 
And  if  &e  affignment  of  dower  were  good  pro  tanto^  yet  Ivere  are 
two  thirds  whereof  (he  was  not  endowed,  and  that  is  only  charged 
with  an  eftate  for  years,  and  that  is  enough  to  charge  him  with  a 
general  judgment     7  Mod.  40  tb  44.  Smith  v.  Ahgelh 

21.  Andh^  faid,  that  it  is  not  in  the  power  of  the  court  to  give  a 
fpecial  judgmnt  in  this  cafe,  if  the  plaintiff  A^a  not  deftre  it  \  for  it 
would  be  erroneous,  and  cited  2  RoD.  Ab.  71,  that  if  it  be  by  con- 
tent, they  nuiy  give  a.fpecial  judgpjchi.  But  he  aflced,  how  Ihey 
could  do.fo  here  ?  For  if  it  be  upon  the  confeffion^  we  nuift  allow  the 
plea  good,  viz.  that  \\  is  a  reverfion  expedant  upon  an  eftate  for 
life,  when  it  does  appear  that  it  is  hot  fq.  And  for  ^SH&falfe  plea 
in  bar  of  die  plaintiff's  execution  appearing  to  the  court,  viz. 
that  there  never  was  fuch  an  eftate  for  life  in  being,  and  which  is  of 
the  fame  ^SeSt  as  if  a  ver(£(%4iad  found  it,  fa  the  plaintiff  had  a 
generaliudgfnent^  7  Mod.  40  to  44..  Smith  v.  Angell. 
I  SaUc.  22.  If  the  heir  corfeffes  affets  by  defcent  in  A.  and  B.  befid^s  which 

555.  &C.  Jie  has  no  more,  and  iifue  is  taken,  that  he  has  j^ore.-^If  m^r^ 
affets  are  found,  diprc  fliSall  be  general  judsmenr;  'per  ti<At  Ch.  J. 
in  delivering  the  opinion  of  the.qourt.  7  mod.  44.  Trin.  i  Annas, 
in  cafe  of  Smirii.y^  Angel.— and  he  cited  2  Le. — Vid;  fupra> 
Hinde  v.  Lyon.  '  * 

r  2A.C  1   '    ^3'  ^^  ^^'^  againft- heirs,  the  law  of  England  imitates  the  civil 
^    ^r  .■    law  J  wberQ  aij  heir,  being  fued  by  a  bond  creditor,  is  fued  for  his 
own  debt  in  the  debet  .and  detinet,  and  is,  prima  facie,  fuppofed 
to  have.>allets,  but  that  he  .may  difcharge  himfelf  by  faying,  that  at 
'  the  time  of  the  writ  brought,  he  had  no  affets,  or  if  he  has  aflets 
*     defcended,  may  {hew  thofe  ailets,  of  which  the  plaindfF  niay  if  he 
"^  ^* %\  ^}^i^9  ^^  judgment;  and  that  in  cafe  the  heir  had  aliema beforo 
aiiion  broughty  though  at  law  ther^  was  no  remedy  againft  him,  yet 
Ae  was  rejponfibk  in  equity  for  the  value  of  the  lana  aliened }  but 
now  he  is  liable  at  law,  by  the  4  W.  &  M.  14.  per  Ld.  Mac* 
cles6eld.    Wms's  R^p.  777.  HiU.  1721.  in  cafe  of  Coleman  v. 


Winch. 


(C.2) 
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(C.  2)  fF&at  Heir,  or  who  as  Heir  fliall  be  charged^ 

and  How% 

Z.  TF  a  man,  feifed  of  lands  in  ^/t^'^/^/W,  binds  himfelf  and  his  So^^^zmm 

^  heirs  by  obligation,  and  ies;  debt  ihall  be  maintainable  fgJ'/anT" 
againft  all  the  three  ions ;  for  the  heir  is  not  chargeable,  unlefs  he  heir,  in  an 
meh  lafld«  by  defcent.     Co.  Litt.  376.  b,  (i.)  ubiig«i>on, 

imd  at  common  laWf  and  laml  in  fravelkinJf  the  creditors  muft  foe  all  the  heirs ;  and  To  if  one  be  heir 
of  the  pan  of  the  father,  and  another  of  the  part  of  the  mother,  and  both  ha^e  land  by  defcent,  tie 
iliall  have  feveral  anions,  and  txtcution  pall  ceafi,  *tiU  he  can  take  it  againU  both.  Hob.  25.  cites 
II  £.  3.  F.  J>ebc.  7.  and  11  H;  7. 12. 

St.  A.  feifed  in  fee,  had  iAue  two  fins,  and  bound  himfelf  and  his 
heirs  In  a  bond,  and  died  feifed  of  auTets,  and  the  eUi/l  fin  intered 
and  died  without  ijfutj  and  the  younger  fin  entered  i  he  (hall  be 
charged  by  thefc  aflets  as  fin  and  heir  of  his  /2z/A^r,  though  there 
was  a  mediate  defcent  to  the  eldeft.  And  the  fame  law  of  grand* 
father,  iatlier  and  fon.    D«  368.  pL  46.  Pafch.  22  Eliz.  Anon. 

3.  So  of  grandfather  and  two  daughters,  who  have  each  a  fin,  if 
the  grandfather  is  bound  for  him  and  his  heirs,  and  dies  feifed  of 
aflets,  and  the  daughters  enter  and  die  without  making  partition,  the 
fons  enter  they  {h3l  be  charged.  And  by  Littleton,  they  {hall  be 
in  as  one  heir,  &c.  D.  368.  pi.  46.  Anon. 

4.  All  manner  of  heirs  fliall  be  charged  on  obligation  of  the  ^;  '^^  * 
6thcr ;  heirs  ^  the  part  of  the  father,  and  of  the  mother,  heirs  in       ^  *  *^***' 
gavelkind,  borough   englijh,   and   ail   heirs   immediate  or    mediate. 

Ta.   88.   per  Jones  and  Doderidge  J.   in  cafe    of  Bowser  v. 
Rivit. 

$•  It  was  faid  by  the  court,  that  debt  lies  againft  the  heir  of  an 
heir,  upon  an  obligation  of  -he  ahceftor,  who  obliges  himfelf  and 
his  heirs,  unto  the  tenth  degree.     Noy.  56.  Dennye's  cafe. — And  * 
cited  Dyer   344.    that   debt,  lies    againft   the   executor  of  an 
heir. 

6.  By  29  Car.  2.  cap.  ^,fi  7.  It  is  provided,  that  no  heir,  thai 
/ball  he  chargeable  by  reafin  of  any  eflate  or  iruft  made  affets  by  ^«|f, 
fhallj  by  reafin  of  any  plea,  confeflion  of  the  aftion,  or  fuffering 
judgment  by  nient  dedire,  or  other  matter,  be  chargeable  to  pay  the 
condemnation  out  of  his  own  eflate ;  but  execution  Jhall  be  fued  of 
the  whole  eflate  fo  made  affets,  in  whofe  hands  fiever  it  JhaU  come 
after  the  writ  pur  chafed^  in  the  fame  manner,  as  by  the  common  laWj 
where,  the  heir  f  leading  a  true  plea,  judgment  is  prayed  againft  him 
thereupon^  • 

7.  If  one  binds  himfelf  and  his  heirs,  the  heir's  lands  are  charge- 
able as  he  is  tertenant,  and  not  as  heirs  per  Holt  Ch.  J.  12  Mod^ 
^04.  Tirin.  12  W.  3.  B'.  R.  Anon, 


y  I  (D)  Execu-i 
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(D)  Execution,  [ofwbat.] 


[r,  iF  the  judgment  in  adion  of  debt  againft  an  heir  be  gerurat^ 
*  upon  riens  per  defcent  pleaded,  and  ^\%  found  againft  him,  w 


D.  St*  pi. 

*  d*ment.  ^  confijfwn^  without  filing  what  aj/its  he  fiad,  or  *upon  nonfum 
¥.  5."e.  6.  informatus  or  nihil  dicit^  the  execution  may  be  general  alfo^  as  to 
Hoc.  510.     have  execution  of  the  moiety  of  all  his  land,  &c.     D.  3  &  4  Ma. 

^r  H9. 80.] 

pntdiftm  ^iierens  recuparet  debitum  de  terr.  &  tenement.  qn«  fiterant  pnedirt*  ante- 
cefToiis  in  feodo  fimplici  tempore  mortit  fu«  in  manibus  defend*  exigent.  Buc  this  was 
«/«■  rtnf/^.-*— Upon  fuch  ;  lea  the  pLiintifF  (h.^ll  one  have  Ca,  Sa,  inaTmurh  »  it  is  not  the 
fjeir's  proper  debt ;  •  nor  elpgit  of  other  lands,  than  of  Ai*/  ii'f,end*d  in  ff  fim^Ic,  Sec,  and  fo  the 
e/.  ^it/ktli  ^J^dalM  this  cak ;  by  the  opinion  of  ail  the  juftices  of  C.  B/D.  8 1.  pU  6a«  LuTon^s 
ca(e.— •  Orig.  (de), 

CartK  «45«  {2-  But  if  In  an  aftion  of  debt  brought  againft  an  heir  the  dc- 
Olirerv'        fcndant  acknowledges  the  aifion^  andjhews  the  certainty  of  the  ajfets^ 

and  upon  this  judgment  is  given  to  recover  the  debty  to  be  levied  of 
•  the  ajfets  defcended\  there  the  plaintiff  ftiall  have  a  writ  of  execution 

to  levy  this  of  all  the  land  defcended^  and  not  to  have  a  moiety,  as 

upon  an  elegit.  D.  3  &  4  Ma.  149.  8o.] 
r*-'^-*'%  [3.  So  it  feems  if  in  an  a£lion  of  debt  againft  an  httr  Judgment 
*Fol.  72.  general  be  given  upon  riens  per  defcent  pleaded,  nihil  diat^  confef- 
\m»  ^^  tJ  fion  without  Jhewing  ajfets^  or  upon  non  fun^  informatus^  thpugh  tne 
Upon  a  plaintifF  may  have  execution  by  an  elegit  of  the  moiety  of  al|  his 
(hf  hetr,^^  IW  •  yet  it  feems  that  he  nuiy^  at  bis  clciaion,/«m;/^  that  he  had 
thepluntiff7«fi  i^f^  hy  defcent ^  and  pray  to  have  execution  of  all  this  land* 
mny  ihi  to  For  otherwifc,  if  the  platntiiF  (hall  not  have  this  ele£^io'n,  but  is 
J^/hy  de-  P.**^  ^°  ^^^  ^^^^'^  general,  then  be  iball  have  but  a  moiety  in  execu- 
fcent  in  *  tion,  and  peradveiiture  the  heir  has  not  any  other  land  befides  the 
execution,    aiTets.     Vide  for  this  D.  3  &  4  Ma.  149.] 

jor  an  elegit 

of  all  his  iand  ;  pet*  Jones  J.  Poph.  f  55- 111  cafe  of  Bowyer  t.  Revet. 

Mr,  Girdler  faid,  that  hs  had  feen  fevcral  cafes  in  B.  R.  where,  mpm  prayer,  ihtrt  was  afpuiat 

^«ii)ii,and  that  he  had  the  number- rolls  of  feveral,  which  he  had  perufe<C    And  in  fome  cafes 

/tch  afpecial  execuiion  may  be  very  advantageous;  f(n^  then  fuch  landi  were  cbargiahUfmm  tbi 

iefi$  of  the  ofiginal ;  whereas  on  a  general  one,  they  might  be  aliened  before  executioo.    a  Show. 

1*74.  Anon.^— t  Mtid.  253.  Anon  centra. 

Carth.  245*  Grre  v.Olxvcr.  S«  P.  by  which  a  Judgment  obtained  on  the  bond  of  the  ancedoTf 
«in  the  heir's  pleading  runs  ptr  H^fi-eni  prater  the  lands  in  queftioni  took  preference  of  a  judgment 
general  obtained  prior  on  a  writ  filed  after. 

Where  the  heir  is  to  be  charged  upoa^fujgmmt  htdagainfi  tbt  futUr,  in  fuch  cafe^  though  he 
^Icad  runt  by  tijcentf  and  it  is/^und  again fi  /I'w,  yet  no  more  Ihall  be  given  in  exocu'ion|  but  the 
fMTrfy  of  the  lands  in  the  hands  of  the  heir,  which  were  his  father's  at  the  time  of  the  judgment 
or  before ;  ^or  the  heir  was  cknjed,  not  as  heir,  but  at  tertenata,  and  no  adi^ion  of  debt  lies  againft 
the  heir  on  judgment  againft  the  fatlier*  but  a  Sei  Fa*  only ;  refolved  Jo.  88.  ^pwyjT  v.  Rivit. 
I  Bulf.  317  CO  3«i.  S.  €•— — Poph.  153.   S.  C^—— Palmer  419.  Pafch.  1  Car. 

•  And.  m«.  4-  In  debt  by  J.  S.  and  W.  R.  againft  B.  as  heir,  B.  .pleaded 
p).65.s.c.  riens  per  defcent^  and  it  v^ss  found  in  the  county  of  Suilex,  that  he 
He^Tr**^  had  ajits  in  the  emque  ports^  [*  and  (hewed  veherc.]  And  judgment 
AKD  M4R-  was  given  of  a  moiety  of  his  lands,  as  well  thofe  bv  defcent  as  hy 
nfsoKv.     pur<hafe.    3  Le.  3.  pi.  7.   Trin.   3  &  4  P.  &  M.  Hecks  v. 

and  fays,        i  »"«• 

that  judgmeiitfeoeral  was  ^ven  againft  the  defeodliot|abd  the  fUalffi  ^mM  Uvt  JiPtrel  dpfu 
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t»  liive  execution  ^fthe  motaits  of  the  lands  oFthe  defendant  frmtraUY,  nii'!  •«;/ ^  r^/A't  <»  vf  faitds  dt^ 
^etnd»d  to  him',  whereof  the  one  wrir  in  tlie  cini|ae  ports,  and  another  writ  in  cornmon  courfe,  io 
{the  county  M'here,  *c.  Bm  the  plninttffi  were  compelled  in  the  firft  place  to  h  r»<-;  a  certiorari  to 
remove  the  fame  records  into  Chancery ,  and  thence  by  mittiflius  to  the  coniiabic  of  Duver  to  make 
execution  of  this  judgment. 

5.  There  is  x difference  where  the  heir  is  charged  by  warranty  9j    \  24.7  1 
bis  father,  and  where  by  Migation  j  for  where  he  was  charged  upon 
warranty  of  his  father,  and  he  pleaded  riens  per  defcent,  2a\i  found 

againft  him^  viz.  that  he  has  by  defcent,  bitt  not  ajfets,  [or  fuf- 
ficient] ;  in  this  cafe  execution  (hall  be  of  the  lands  by  defcent 
only;  but  other  wife  in  the  cafe  of  the  obligation ;  per  Jones  and 
Doderidge  J.  and  it  was  not  contradicted  by  the  other  juftices. 
Jo.  87,  08.  HilL  I  Car.  B.  R.  in  cafe  of  Bowyer.v.  Rivit. 

6.  In  a  warrantia  charta  againft  the  heir  he  pleaded  riins  per  Sphdehi 
defcent  &c.     In  this  cafe  the  plaintiff  (hall  recover  pr»  Ue§  CST  tenh^  againft  tb« 
fore.    8  Rep.  134.  in  Mary  Shipley's  caOe.  J^^ri^t 

,    per  difcenCy  Che  plaintiff  may  have jaroj^nmr  immJtateff,  andjct.f^  mUm  «jf!fi  dtfind.    Ibid* 

(D.  2)  Execution.     Priority.     Who  fhall  have  it. 

I.  A  Brought  debt  againft  the  heir  on  a  bond  of  his  ancefloTy 
-^  •  pending  which  aSfion  B.  brought  debt  againft  the  feme 
heir  upon  another  obligation  of  his  anceftor.  B*  g9t  judgment firft^ 
and  then  A  had  judgment  \  North  Ch.  J.  held  it  very  clear,  th^tf. 
who  got  the  firit  judgment,  fl&ould  be  firft  fatisfied.  For  that  the 
ll^d  was  not  bound  'dH  the  judgment  given.  Trin.  29  Car.  2. 
C.  B.  J  Mod.  253.  Anon. 

2.  iut  if  the  heir,  after  the  firft  a^ion  brought,  had  etS€neJAc 
land,  which  he  had  by  defcent,  and  B.  the  plaintiff  in  the  fecond 
action  commenced,  after  fuch  alienation  had  obtained  judgment, 
and  then  A.  had  obtained  judgment  likewife,  in  fuch  cafe  A.  fhould 
^e  firft  fatisfied,  and  B.  not  at  all ;  per  North  Ch.  J«  Trin.  29  Car.  2. 
(J.  B.  I  Mod.  253.  Anon. 

(E)  fr&o^  at  Common  Law. 

I.  n  Y  the  common  law,  before  and  at  the  conpeejly  the  Ail^ren^  tt  Mbd. 

-^  both  male  and  female  inherited  alike,  and  the  £/?^rr  whether  J*]*^'^^ 
realtor  perfonal,  defended  to  all  equally  i  per  Holt  Ch.  J.  cit^  Seld*  Kep.  50. 
Eadm.  134.  l^amb.  Sax.  Laws  36.  fb.  167.— In  the  reign  or  H.  u  Pf'  h<^< 
females  began  to  be  ea^cludedy  and  the  males  inherited  ec^ually  the  ^\^^*  ^* 
focage-Iand.     Glanvil.  7.  cap.  3.    At  that  time  the  U^  itfcemki 
io  tbe  fhthery  if  the  fon  died  without  ifTue.     Lamb«  202,  203. 
L.  L.  41.  I.  c.  70.    And  yet  about  this  time,  or  in  tbt  time  of 
H.  2.  the  father  and  mother  began  to  be  iszcludi^  as  to  the  «eal 
eftate,  but  not  as  to  the  perfonal.     i  Salk.  251.  Blackborou^  v, 
Davis. 

'   2.  A.  feifed  in  fee  of  2  houfes,  had  tbrei  broiher$  B.  C  andSi.. 
fXA  devifid  his  boufe  in  pojfejjion  rfj.  S.  ta  bis  three  hntbers^  aniong 

U  4  tbtm, 


$247       .  I^^t. 

fhemyini  his  boufi  in  B'i  foffeffion  U  B*  and  he  Upaj  5/.  fd  JC.  ^ 
*f "flj ffb  ^^  ^^  ^™  fchoolingj  ana  dfe  to  (cmain  to  the  •  houfe, prwided 
u'nUerftood  ^*^'  ^^^  hcufes  be  notfoldy  but  go  to  the  next  of  the  name  and  blood 
of  cheprin-  that  are  males  (tf  it 'may  be).  A.  dies,  liiring  B*  C.  and  D.  and 
cipalhcirof  then  B.  dies  without  iffuc.  G  enters  and  dies  leaving  ijfke  a/on, 
per  Hobart,  ^^^  qucftion  was,  whether  the  fon  of  C.  or  D.  fhould  have  the 
Ch  J.  '  houfe  ?  And  upon  debate  of  this  matter,  Mounfon,  Manwood,  and 
Hob.  33.      Dyer  thought,  that  the  fon  of  C-  (hould  have  the  remainder  to 

him  and  the  heirs  male  of  his  body,  the  remainder  to  D.  in  like 
^  manner,  and  the  one  to  fucceed  the  other  according  to  the  courfe 

of  the  common  law.    But  Harper  e  contra*    D.  333.  pi*.  29* 

Pafch.  16  £liz.  Chapman's  cafe. 


[  248  ]  (E.  2)  Who,  in  the  Rig6f  Line  Afccnding,  or  Dc^ 
5«e'(E.3)  fccndine. 

—Sec  Dc-  ^ 

I*  TT  is  a  maxim  in  the  law  of  Endand,  that  an  inheritance  ean^ 
•*  not  lineally  afeend\  per  Hale  Ch.  J.  Vent.  415* 
2*  If  a  man  purchafe  land  in  fee  Ample,  and  dies  without  ifluey 
Jn  the  firft  degree  the  law  refpc£b  dignity  6f  fexy  and  hot  proxi- 
inity,  and  therefore  the  remote  heir  of  the  part  of  the  father  (hall 
have  it  before  the  near  heir  of  the  part  of  the  motben.  But  in  any 
degree  paramount  the  Jir/i^  the  law  refpe£b  not,  and  therefore  the 
near  heir  by  the  grancmiother,  on  the  part  of  the  father,  (hall  have 
it  before  the  remote  heir  of  the  grandfather -on  the  .part  of  dtt^ 
father.    Bacon's  Elen^ents  3. 


^re-  (E.  3)  Who,  in  the  Collateral  Lirie. 

I.  'T^HREE  forts  of  perfons  eannot  have  heirs  in  tranfverJaS 
^    lineay  but  in  rella  linea,  viz.   ift,  a  baftard,  2dly,  a*per- 
fen  attainted,   3dly,  an  alien.     Arg.  Godb.  275.  in  Godfrey  v. 
Dixon's  cafe. 

2.  Children  inherit  their  anceilors  without  limit  in  the  right 

.     .        afcending  linoy  and  are  not  ^inherited  by  them*    But  in  the  collateriU 

Tines  of  uncle  and  nephew,  the  uncle  as  well  iiriierits  the  nephew  as 

the  nephew  the  uncle.    Vavgh.   244.  in  cafe  of  Harrifon  v« 

JBurwcU. 

fc^?*'  (E.  4)  Who,  in  Cafe  of  a  Purcbafor. 


Snfi  (W) 

•& 

cited  Noy 


X^^  iF  purchahr  has  ifliie  a  fon  and  dies,  and  the  fan  enters^  ttnd 
•  ^*        *  dies  udthoitt  ijfuej  and  without  heir  of  the  part  of  the  father  i 
lU.  in  cafe  ^^^  ^^^^  of  the  part  of  hisy«/A^r*x  moiher  mall  have  the  lana  by  de- 
of  cbeKipg.  fcent,  but  tl:^  beis  of  tbe\part  of  the  modiq:  of  fudi  iflue  ihall 


^*fM 


I^eit. 


34S 


not  inherit.  Agreed  PI.  C.  446.  in  cafe  of  Ckre  v.  Brook  and  ▼•  Borafton 
Cobham, — —cites  *  12  E.  4.  14. PL  C.  449.  b.  and  Adann. 

caaftf  thoQgh  fuch  heir  is  of  the  blood  of  him  that  was  lafl  feifed,  yet  he  is  not  o£  the  blood  to 
the  father,  which  was  the  firft  purch8(br»  and  if  after  the  purchafor's  death  his  /cm  docs  not  enter^ 
then  the  heir  of  the  part  of  the  mother  (hall  noi  have  it,  becaufc  he  is  not  of  the  blood  of  hinL 
that  was  laft  feifed.    Fia.  Law,  8vo.  116, 117, 

2.  Son  pur  chafed  land  in  fee,  2nd  died  witb$ut  iffue^  leaving  a  S.  c.  ad« 
nwtber  and  a  grandmother  of  the  father*  s  fide  \  the  grandmother  had  Jpf?^*i'| 
a   brother  and  fo  had  the  tnother ;  and  the  qaeftion  was  whether  p|*Q^  j^ 
the  brother  of  the  grandmother,  or  the  brother  of  the  mother  fhould  449.  b.«« 
be  heir  to  the  fon ;  and  the  opinion  of  all  the  juftices.  of  C.  B.  was  ?*^{f  "'^ 
that   the  brother  of  the  grandmother  Jhall  inherit  as  next  of  hlood  to  themoft^ 
him  of  the  part  ofthefather^  &c.  and  that  •  I2  E.  4.  is  accordingly;  worthy 
and  adjudged,  againtt  the  opinion  of  Jeffre3rs,  that  the  uncle  of  the  blood,  and 

Eart  of  the  mother  fliall  not  be  heir,  but  the  great  uncle,   viz.  the  J^'^^^L- 
rother  of  the  grandmother ;  becaufe  in  him  is  the  more  ancient  oftbtgr/utJ^ 
and  Worthy,  and  alfo  the  more  intire  blood.    D.  314.  pi.  95.  Trin.  ftth^^the, 
14  Eliz.  Cker  v.- Brook.  fJX^^ 

be  frtfarrtd  to  At  brother  of  the  grandmother  of  the  part  of  the  father  |  for  Che  brother  of  the  j^andp* 
father  is  fon  to  the  great  gnind father,  and  fo  comes  of  the  worthier  race ;  and  if  the  grandfather 
hjii  /M  irotber  hut  bad  ajtfltr,  it  fhould  defcend  to  the  fiftcr,  and  to  her  line,  rather  than  to  the 
brother  of  the  mother  of  the  father  of  the  porchafnr,  for  the  fifter  of  the  grandfather  is  dauj(h» 
ter  to  f  he  great  grandfather,  and  fo  comes  of  the  race  of  the  males,  of  which  the  purcbafor  camew 
and  fo  of  the  race  moll  worthy,  PL  C.  445.  Refolyed  in  cafe  of  Clere  y.  Brook.  *  Br.  Dit- 

cent,  pi.  3S.  cites  12  £.  4.  14. 

3.  And  the  brother  of  the  grandmother  of  the  part  of  the  &ther  [  24O  1 
Iball  he  preferred  he  fore  the  brother  of  the  great  grandmother^  not- 
withstanding that  the  blood  of  the  laft  is  derived  by  2  males^  viz* 

the  father  and  the  grandfather^  and  the  blood  of  the  former  by  one 
'male  only,  as  was   objeded,     PL  C.  450.  b.— -In  an  additional 
note,  adds  that  all  the  juftices  of  C.  B.  agreed  in  this  point.    PL 
C.  450.  b.  441.  Clere  v.  Brook  als.  Cobham. 

4«  If  z  purcbafor  dies  without  ifjuej  and  has  no  heir  of  the  part  rf' 
the  father^  the  miA  Jhall  defcend  to  the  next  heir  ef  the  part  of  the 
motSery  and  this  ihall  be  intended  to  be  the  heirs  of  the  race  of  the 
malesy  whereof  the  mother  is  defcended^  rather  than  to  others ;  as 
where  the  grandfadier  of  the  mother,  viz.  the  father  of  the  father 
rftbe  mother  of  the  purcbafor  has  a  brother^  and  the  grandmother  of 
the  mother  of  the  purcbafor,  viz.  the  mother  of  the  father  of  the  mother 
ef  the  purcbafor  has  a  brother^  Acre  if  the  purcbafor  dfies  without 
ifliie,  not  having  heir  of  the  part  of  his  father,  the  brother  of  the 
grandfather  of  the  mother,  viz.  the  brother  of  the  father  of  ^e 
radier  of  the  mother  fhall  have  the  land  by  defcent,  and  not  the 
brother  of  the  grandmother  of  the  mother,  viz.  the  brother  of  the 
mother  of  the  father  of  the  mother  of  the  purcbafor ;  for  fuch 
brother  of  the  gran^acher  of  the  mother  is  of  the  wordiier  race  \ 
for  he  is  fan  to  the  great  grandfather  of  the  mother,  who  fhall  be  ^ 
preferred  before  the  brother  of  the  part  of  the  grandmother  of  the 
modier ;  becaufe  he  is  fon  to  the  mother's  grandfather  in  another 
race,  viz.  in  a  race  conjoined  to  the  race  of  the  malesyfrom  which 
$be  pwrchajer^s  mother  defended  bj  marriage  of  the  feme^  viz.  by 

marriage 


:tSB>, 
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marriage  tf  the  mother's  grandmother  to  the  mother* s  grandfather^^ 
and  therefore  the  brother  of  the  mother  *s  grandfather  of  the  part  of 
her  fether  and  his  iflues  fliall  he  heirs  to  the  purchafor,  and  not  the 
brother  of  the  mother's  grandmother ;  nor  can  he  be  heir  to  the 
purchafbr  fo  long  as  fhe'  purchafor's  mother's  grandfather  of  the 
part  of  her  fether  has  an  heir,  caufa  qua  fupra.  Agreed.  PI.  C. 
445.  b.  Pafch«  15  £liz.  C.  B.  in  cafe  of  Clere  v.  Brooke. 

5.  In  thefe  caf<?s  no^  marriage  is  to  be  regarded^  but  the  marriage 
of  the  father  and  mother  rfthe  purchafor  which  preceded  the  pttrcbafe } 
tor  no  marriage  after  will  make  any.  inheritable  to  the  land  ta  pur- 
chafed.    PI.  C,  447.  in  cafi;  of  Clert-  v.  Brooke. 

« 

SecDifccQt  (E.  5)  Wiat  PerfoHs  may  be  Hctr. 

(F) 

»Af«f*.  ,,  TTT  HE TH E  R  a  monk  profejjid may  take  as  heir?  a  dif- 
m^wUu  ference  was  made  by  thex:dunfel  between  a  monk  and  a 

mrterfJifito  ittonk  profeflcd,  and  that  it  was  a  difability  at  common  lirw;  but 

*v/if»»,an<l  it  was  ahfwered  by  the  other  fide,  that  if  it  was  fo  then,  it  is  not  fo 

hc^n  now^  beqiufe  there  is  no  way  oftrial^  whether  a  man  is  a  monk 

have  it;  profeflTed  or  not;  for  at  common  law  it  wa^  by  the  certificate  oftbt 

Comtra,  afltr  tijhopy  which  camiot  be  done  now.    See  9  Mod.  54.  Sir  Lawrence 

profefftn,  Anderton  v.  the  Commiffioners  of  the  forfeited  eftatcs. 
litie,  pL  ^,  cites  ^  H.  6.  2^.  per  Marten. 

•S.P.  and  a.  Though  a yi/i^r  o^mothery  as  fuch,  cannot  inherit*  imme* 
fays^tiwt  ^i^^ely  ^^^^  ^^  fon;  yet  if  the  caie  Bxouljd  fo'haj?pcn  that  the 
the  land  father  or  mother  were  coufin  to  the  fon  and^  asfuchy  his  heiry  they 
^all  rather  may  take  notwithftanding,  and  diis  does  not  hinder  them  from 
mafterof*'^  takmg  in  the  capcity  or  relation  of  coufm.  2  Wms's  Rep.  {6i  j.  J 
theRoits.  (614.)  perMafter  of  the  Rolls,  Trin.  173^1.  Eaftwood  v.  Vinke.-f 
2  Wras's       als.  Eaftwood  v.  Styles.  .  -   •  -  • 

Hep.  666. 

]^Iich•I734.  Cowper  y.  Earl  Cowper. 


^ee  Difcent 


L^i^f?J  (^-  6)     Who.    By  Matter  fubfequent. 

I.    A  N  abbot  purebafos  to  him  and  his  heirs,  and  after  is  deraigned 
*^  and  dies ;  his  heir  fliall  not  have  the  land,  for  he  had  not 
fuch  manner  of  capacity  at  the  time  of  the  purchafe.    Br.  Difcent, 
p).  62.  cites  9  H.  5.  9* 

(F)  Who  fhall  inherit  as  Heir.     Divorce^ 

I.  n  E  NT  granted  out  tf  land  at  common  taw  and  borough 
•**■  englijhy  ^c.  defcends  to  the  heir  at  commoa  hwi  fof 
where  cuftom  and  common  law  meet,  fo  that  one  or  the  otfier 
muft  have  the  preference,  the  common  law  takes  place^  And.  19  !• 
in  cafe  of  Smith  v.  Lane. 

2.  A  man  marries  a  wife  pre-contrafted ;  they  have  iflbo  ttuo 
fins  'y  a  divorce  is  had  ^  one  of  them  purchafes  land  ^nd  dies  with- 
out 


|>efr;  35^ 

out  iflue ;  Ae  other  fliall  not  be  his  heir.    Arg.  Key.  162. 163.  in 
cafe  of  the  King  v.  Borafton  and  Adams. 

3.  If  two  arc  divorced  for  conCinguinity,  if  they  were  ignorani 
cftbe  confanguinity^  the  liTue  (hall  be  legitimate.  Arg.  Roll.  R, 
2X2.  cites  18  £.  4.  29. 

(F.  2)  Hcir.    .Who  in  Cafe  of  Bajiards  and  their 

Ifluc. 

1.  T  F  the  ilTue  of  a  baftard  purchafes  land  and  dies  without  ifTue, 
'^  though  It  cannot  defcend  to  any  of  the  part  of  the  father,  yet 
it  may  to  heir  the  heir  of  the  part  of  the  mother ;  for  the  heirs  of  the 
part  of  the  mother  make  not  any  conveyance  by  the  baftard.  Arg. 
!Noy.  159.  in  cafe  of  the  King  v.  Borafton  and  Adams«- 


(F.  3)  Where  he  ihall  take  by  Defcent  or  Turchafe.  s«»i>ifc«« , 

I.  'j^  O  T  E,  diat  Sir  John  Huffey,  knight,  enfeoffed  certain  per-  Br.  N.  C. 

-^^   pm%  in  fee  to  the  ufe  of  Anne  his  wife  for  her  life^  and  after  ^l^l^^f' 
to  the  uw  of  the  heirs  males  of  his  body,  and  for  default  of  fuch  ilfue,  I^bV.  LU 
to  tht  ufe  of' the  heirs  males  of  the  body  of  Sir  W.  M.  his  father^  vm7»  p^*  »• 
and  for  defeult  of  fuch  ifliic  to  the  ufe  of  his  right  heirs^  and  after  g^^*  ,f  ^* 
has  iffue  W.  Huffey,  and  then  Sir  John  was  attainted  of  treafon^  makcsa 
anno  29  H.  8.  and  put  to  execution^  and  after  Anne  died,  and  the  qvicre. 
laid  /f^  a^ff^  prayed  nttjler  le  main  of  the  iingj  and  by  the  king's 
attorney  he  (hall  have  it;  for  this  name  (heirs  males  of  the  bo^y) 
is  only  a  name  ofpurchafey  and  Sir  JVilliam  Huffey  [the  fon]  Jball 
not  have  it  as  heir  to  Sir  Jobn^  but  as  purchajor,     Br.   Nc^me, 
pL  I.  cites  37  H.  8. 

2*  When  the  heir  takes  thaty  which  his  ancejlor  would  have  taken 
if  livings  he  takes  by  defcent  and  not  by  purchafe.  I  Re|>.  ^981 
ui  Shelly's  cafe. 

3.  So  it  was  where  no  right  defcended  to  the  heir  of  tlie  cove-  tritetT  ^ 
fiantee,  hsxtonly  a  pcffibilify  of  an  ufe  which  might  have  vefted  in  the  ^*^-  ^V^ 
anceftor,  the  heir  was  in  by  deicent;  cited  in  Shelly's  Cass.  p.  cU^? 
I  Rep.  99.  as  Wood's  cafe.  per  Parkor 

C.  10  Mod* 
425.  in  cafe  of  Marks  v.  Marks. 

(F.  4)  Take.     Where,  In  Nature  of  a  Defcent.    [  251  ] 


I.     A      Scifcd   of  the    manor  of  S.    covenanted   with    y.  N.  And  it  is 
-^'    that  when  J.  S.  Jhould  enfeoff  A.  of  the  manor  of  D.  then  ^i'^^Z^- 
Jn  would  fland  feifed  of  the  manor  ofS.  to  the  ufe  of  J.  N.  and  hii 
heirs,  J.  N.  died,  his  heir  within  age.  J.  S.  enfeoffed  A.  It  wafi 


dowo 
,  .     as  a  rule  tft 
«^'^    Shelly'i 
was   CASi?,thac 

held  that  the  heir  (hould  be  adjudged  in  in  courfe  and  nature  of  a  where  the 
defcent,  and  yet  it  was  neither  righty  title,  ufe  nor  «adion,  which  l^Tv^hic^ 

<lelccndcd9 


^5<  l^^if. 

wWch  jefceoded,  but  only  z  poffibility  of  an  ufe,  which  could  not  be 

▼JSodi^n^  rekafcd  nor  difcharged;  yet  if  the  condition  had  been  performed, 

theance.  it  might  hav6  viefted  in  the  anceftor,  and  then  the  heir  (hould 

dor,  there  have  claimed  by  defcent.    i  Rep.  99.  a.  in  Shelly's  Case,  cites 

firilT*'  *"  »^  ^  adjudged  3  Eliz.  in  the  court  of  Wards,  Wood's  cafe. 

▼efted  in  the  heir  and  never  in  the  anceflor»  yet  the  heir  (hall  he  efteemed  in  by  defcent ; 
per  Parker  C.  10  Mod.  425.  cites  Wood's  Case,  cited  1  Rep.  99.  in  Shelly's  cafe. 

2.  jt,  mad$  a  ftoffinent  to  die  ufe  of  bifnfelffor  lifey  and  after 
thi  death  ^  him  and  M.  his  wife  to  the  ule  of  B.  (eldeft  fon  of 
A.)  for  his  lijfe^  and  after  the  death  of  A.  M,  and  B.  to  the  ufe  of 
J?,  and  the  heirs  males  of  his  body^  and  for  default  of  fuch  iiTue,  to 
the  ufe  of  the  heirs  of  n.  ■  B.  had  ijfue  a  daughter^  and  then  by 
fine  and  indenture  granted  tg  G>  for  500  years  i  B.  dies  ;  M.  dies, 
A.  furviving ;  upon  a  reference  out  of  chancery  to  the  Lord  Ch« 
J.  Hale,  and  after  hearing  the  arguments  of  counfel,  his  lordfhip 
was  of  opinion,  that  the  eftate  as  above  limited  to  B.  was  a  con- 
tingent remainder,  and  that  this  contingent  remainder  defcends  to 
the  heir  of  B.  and  he  (hall  have  it  in  courfe  and  nature  of  a  defcent. 
January  3, 1672.  Pollex.  55.  65.  and  66«  Weale  v.  Lower. 

S^  (F.  5)    By*CuJom,    Who. 

(B) 

It  is  ptrti-    *•    JP  ^  ^^  *"  ^^^  '^^  ^^  granted  out  of  gavelkind  lands  follows 

ble  among         -^  the  nature  of  the  land,  and  descends  as  f he  land  does, 

^enk^o"  J^"*^*  '93*  P''  ^^^'  ^*^^^  ^^  ^'  ^'  5*  ^^"^  ^^^  adjudg^. 
pi.  3a.  cites  16  H.  8.  3.  Mod.  98.  S.  P.  becaufe  the  rent  is  part  of  the  profits  of  the  land, 
and  iflues  o^t  of  the  land ;  adjudged,  Mich.  25  Car.  2.  B.  R.  Randal  v.  Jenkins.  a  Lev.  87. 
5.  C.  by  name  of  Randal  v.  Writtle.-— 3  Keb.  165.  S.  C— -S.  P.  cited  by  Twifden.  Pafch. 
s6  Car.  %•  B.  R.  as  adjudged,  that  it  is  of  the  nature  of  the  land.  Mod.  no.  pi.  7.— —Br.  RemS| 
pi.  13.  cites  a 2  Aff.  78.  S.  P.  though  it  was  granted  fince  time  of  memory.  S.  P.  cited  by 
lord  C.  Je£frie$  to  have  been  adjudged  by  Ld.  Ch.  J.  Hale  of  a  rent-charge  created  de  novo. 
Vem.  459.  in  cafe  of  Edwin  v.  Thomas.  It  was  adjudged,  that  if  A.  feifed  of  land  in  fik^u 
atiA  gavelkind  grants  a  rent-charge  out  of  them  to  B.  in  fee,  and  B.  dies  leaving  3  fons,  the  eldeft 
fon  (hall  have  all  the  rent.    Koy.  15.  Randal  v.  Roberts. 

2.  Stallage  and  piccage  is  incident  to  the  foil.  Mo.  474.  Mich. 
39  &  40  Eliz.  in  cafe  of  Heddy  als.  Heddy  v.  Welhoufe. 

And  therefore,  if  the  Iting  grants  fair  or  market  with  tolLcertain 
.  to  one  and  his  heirs,  to  be  held  wimin  borough  englijh  landj  and  the 
grantee  dies,  the  heir  at  common  law  (hall  have  the  fair  or  market 
and  th^  toll,  but  the  younger  fon  (hall  have  piccage  and  ftallage 
with  the  foil  by  the  cuftom.    Ibid. 

3.  Upon  the  evidence  given  to  the  jury  as  to  a  ctiftom,  whether 
the  eUeft  fjhr  only  Jbould  inherit^  on  nilure  of  iflue  male,  the  court 
inforced  the  parties  which  maintained  the  cuftom,  to  Qiewprece- 
dents  in  the  court  rolls  to  prove  the  u£ige  \  ai)d  per  Coke  Ch.  J, 
without  fuch  proof  and  that  it  had  been  put  in  urei  though  it  had 
been  deemed  and  reported  to  have  been  the  true  cuftom,  yet  the 

[  252  J  court  could  give  no  credit  to  the  proof  by  witnejfesl  But  in  this  cafe 
the  jury  gave  their  verdiA  for  the  cuftom  which  was  proved  only 
by  wttneies>  whereas  divers  court  rolls  in  6  H.  4.  were  againft 

thQ 
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Ae  cuftom,  viz.  that  the  fifters  fhould  inherit  as  coparceners  by 

the  common  law,  and  the  reafon  of  the  jury's  finding  for  the  cuftom 

was,  becaufe  tkcy^of  dieir  own  knowledge  knew  the  u(age  of  *Jo.  16,17. 

the  country,  and  that  in  divers  places  it  had  been  fo  ufed  in  the  hun* 

dred  within  which  this  manor  is.    4  Le.  242.  Pafch.  8  Jac.  C.  B. 

RatclifF  V.  Chaplin. 

4.  If  the  youngeft  fon  in  borough^englijh  dies,  the  iniddle  brother 
iball  have  the  land  by  the  cuftom.  ^ulf.  93.  Mich.  8  Jac.  in 
cafe  of  Davis  v.  Hales. 

5.  If  a  cujiom  be  alleged  that  the  eldeji  daughter  Jhall  fokly  inherit -^ 
the  eldeft  ftfter  ftiall  not  inherit  by  force  of  that  cuitom.  Ruled 
per  tot.  Cur.  Godb.  166.  Pafch.  8  Jac.  C.  B.  Rapley  v.  Chaplin. 

6.  S«  if  the  cuftom  be  that  the  eldeft  daughter^  or  eldeft  ftfter^     ^ 
fliall  inherit,  the  eldeft'  aunt   ftiall  not  inherit   by  that  cuftom.  pi.39^,  s. 
Ibid.  c.&l». 

7.  So  if  the  cuftom  be  that  the  youngeft  fon  fhall  inherit,  the  Cro.J.i^S. 
"^youngeft  brother  ftiall  not  inherit  by  the  cuftom;  andForftcr  J.  Mich.  5 
fkid  that  it  was  fo  adjudged  in  one  Denton's  cafe.    Ibid.  i^s^Jv^i.^ 

8.  As  to  defcent  there  is  no  difference  between  a  copyhold  in  Stevens. 
horough-englift)  and  a  freehold  in  borough-englifh.     Cro.  C.  411. 
Trin.  11  Car.  in  cafe  of  Reeve  v.  Malften 

9*  A.  feifed  in  fee  of  copyhold  lands  of  the  nature  of  borough*   Jo.  361. 
englifh,  dependable  to  the  youngeft  fon,  furrendered  the  fame  to  s.c.ad- 
the  ufe  of  bimfelf  and  M,  his  wife  for  life^  and  to  his  heirs ;  A.  s!'c.  citc4 
dies  leaving  3  fons  B.  C.  and  D.  M^  enters  and  enjoys ;  Z>.  dies  \  per  Hole 
per  2  jufHces,  B.  fhall  take  after  the  death  of  M.  becaufe  C.  can-  9^*  J." 
not  have  it  as  brother  and  heir  to  D.  by  the  cuftom ;  for  the  cuftom  |J|g  thJopi- 
extends  only  to  the  ybungeft  fon^  and  not  among  brothers  where  no  nion  of  the 
iiich  cuftom  is  found,  and  without  a  fpecial  cuftom  found,  that  it  court  in  the 
fliall  defcend  to  the  younceft  brother,  the  law  will  not  admit  it;  "1.^^,,^^ 
for  caftoms  are  taken  ftri<Sly.     Secondly  it  was  agreed  by  all  that  v.  Scuda. 
tfaoueh  1^.  died  before  admittance^  it  is  not  material \  for  he  Was  a  *!°*^  *"** 
copyholder,  and  nught  have  furrendered,  or  charged,  or  leafed,  &c.  \\  frora 
and  i/M,  bad  died  living  D*  and  D*  bad  entered  and  died  without  ijfue^  that  as 
dien  B»  fhould  have  had  the  land  as  heir  to  D.     But  in  the  prmci-  ^^^"S  "^ore 
pal  cafe,  it  being  a  reverfton  expectant  upon  eftate  for  life^  and  D.  ^^^^"^^  ^''*' 
never  being  feifed  of  the  land  in  poflef&on,  but  dying  in  the  life  of  clkmknt 
die  tenant  for  life  without  iffue^  the  great  queftion  was,  if  C-  as  v.Scuoa- 
youngeft  fon  may  claim  it,  or  B.  ftiall  have  it  as  heir  at  common  21L"^a*"' 
kw  I    Bramfton  Ch.  J.  and  Berkley  J.  held  that  C.  fhould  have  man  Sed 
it,  and  Jones  and  Crdke  J.  held  that  B.  fhould  have  it.     Cro.  C.  Mt^ig^ne* 
410.  Trin.  II  Car.  B.R.  Reeve  v.  Malfter.  ou^n^ 

in  fee.  Wms's  Rep.  67,  6S.  and  after  page  69.  he  fays,  that  if  Jones's  ami  Cv^ke'i  opinion  were  to 
prevaily  it  could  not  but  occafion  uncertatoty  and  confequencly  confufion. 

10.  A  cuftom  that  lands  JhaH  defcend  ahvays  to  the  heirs  mates^ 
viz.  to  the  males  in  the  collateral  line^  excluding  femalis  in  the 
linealy  was  held  good.  Vent.  88.  Trin.  22  Car.  2.  B.  R«  Sympfon 
v..Quinley.  .♦ 

11.  A  copyhold  ftiall  defcend  according  to  the  common  rules  of  The  court 
law  J  unlefs  cuftom  particularly  alters  and  orders  it  otherwife;  per  ^^^^^^ 

Eyre 
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cu^    Eyre  J.  Show.  84.  HiU.  i  W.&M.  in  cafe  of  King  v.  Diffii 


fc^tfliould   ^*^ 

Ve  ^verncd  by  tho  reafon  and  rules  of  tlw  commoi  law.  11  Mod.  107.  aiich.  1706,  B,  R.  Brown 

Wm^s'iRep.       jj.  Borough^englijb  lands  dcfcend  to  the  reprefcntativc  of  the 

Wms-sRep.  ^"8^^  ^"^     \  t^^'  ^43- HiU.  2  Ann*,  B.  R.  Clement  v. 

67.  Hill,  i    ^^^ut^amore. 6  Mod.  X20.  S.  C. 

Ania^.R.  ^    13.  Where  cuftom  makes  an  heir,  die  law  imlief  all  tncidents 

S-  C-  in  caurfe  of  defcent.    i  Salk.  243.  Clement  v.  Scudamore. 

I  253  J  '4-.  5^  that  if  the  father  is  diffiifedj  and  dUs^  whereby  he  is 
not  feifed  at  the  time  of  his  death,  yet  the  right  rf  entry  Jhall  de* 
fcend  to  the  youngcft  fon,  and  if  he  dies,  then  to  his  daughter. 
Ibid. 

Eftate^«r         IS-  If  a  liafe  be  made  to  H.  and  bis  heirs  for  three  ItveSy  of 

S'lL^s 'in  ^^  ^  *^  ^^^^  ^f  *«''««^*-'»^*>*  5   this  defcendable  freehoM 

iat^b^g.  X^  8^  to  die  youngeft  fon,  diough  itxszmw  created  ejlate\  for 

m^  (hall  the  cuftom  is  inherent  in  die  land  j  and  fo  it  is  of  a  rent^  for  it 

i^^X'  »fl"csout  of  the  eftatej    l  Salk.  244.  per  Holt;  in  cafe  of  Cle- 

S^ro^h"  ment  V,  Scudamore.  ^    *^ 

englim;  per  Cur  2  Vcm.  226.  dtcs  it  as  adjudged  per  H«le  Ch.  J.  in  the  cafe  of  •  DowdcfweU  r. 
Dowdefwell.-— •  The  court  held,  that  the  cuftom  run  with  the  land,  and  guided  the  defcent  ta 
jSpud^^T  ^^  ^^  '^  ^^  a^ju^J^ed.   %  U?.  »35-  Trin.  27  Car.  >.  B.  R.  Baxter  v. 


vife,(Z.a.) 
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'  (G)  By  Limitation. 

1.    T  E  AS  E  to  A  for  life,  remainder  to  the  next  of  his  bloodm 

-^  A.  has  ijfue  B.  and  C, B.  has  ijfue  and  dtesj  then  -//. 

dies.  C.  ihall  have  the  land  and  not  the  ifiiie  of  B.  for  now  C.  ir 
the  next  of  blood  to  A.  and  not  the  (on  of  B.  though  fi.  was  die 
eldeft  brothers  per  Wilby.  Br.  Done,  &c.  pi.  2i.  cites  30 
Aff.  47. 

2.  Leafe  for  life  to  A.  remainder  to  the  right  heirs  ofB.  who 
has  ifllie  three  daughters  and  dies ;  the  elde/i  ihali  have  the  remain* 
der  and  not  the  other  widi  her  becaufe  me  is  the  more  worthy  \ 
per  Wray  Ch.  J.  2  Le.  219.  Pafch.  16  Eliz.  B.  R.  in  Humphrefton'» 
cafe. 

3*  A.  ;^ade  a  feoffment  in  fee  to  die  ufe  of  C.  his  younger  fin 
in  taily  and  after  to  the  ufe  of  the  heirs  of  the  boify  ef  A.  in  pofte^ 
rum  procreand.  and  at  the  dme  he  had  two  fons,  B.  and  C.  after- 
wards another  fin  was  bom.  C.  died  Without  iffliie  %  per  Wray  J. 
The  land  (halt  go  to  the  diird  fon  born  after  the  feoffinent  \  for 
this  word  (in  pofterum)  is  a  forcible  word  to  create  a  fpecial 
inheritance,  without  that  it  had  been  a  general  tail.  3  Le.  87* 
Mich.  26  Eliz.  B.  R.  Anon. 

4.  Leafe  for  life,  remainder  to  the  next  rf  bloody  his  brother  ejf 
the  half  blood  (hall  have  this  remainder  before  the  uncle  or  aunt  of 
the  whole  bkodi  per  Coke  Ch.  J.   Roll.  K.  114.  HiU.  12  Jac. 

S  5.  Devife 


5.  Devife  to  a  third  daughter,  remainder  proximo  confanguinei 
of  the  devifor,  the  cldeft  daughter  is  the  next.  Vid.  2  Roll.  K. 
256.  Pcrin  V,  Pearce, 
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(G.  2)  Immediate  Heir.     fVho  (hall  be  deemed  fo  ^^^^^^ 
in  Law,  though  in  a  Remote  Degree.  (u.^  ^* 

I.    A     Has  a  daughter  his  heir  apparent :  this  daughur  hasafiny  Jf  ^;.\Vtc« 
^*  fie  dies  \n  her  fether*s  life-time,  then  A.  is  killed  i  this  ,;E.4.i, 
Pnjkallbave  an  fl/|fM/  ?/"  the  death  of  his  grandfather -y  for  by  the  n  I^J^ 
death  of  his  mother  in  his  grandfather's  lifc-timc,  the  fon  is  the  im-  ^^^:,\^^^ 
mediate  heir  to  him  i  by  afl  the  ferjcants  in  England.    Jenk.  6.  pi.  stamf.  58. 
'&  cites  15  £.  2« 

(G,  3)    By  Limitation  who.    Where  it  is  limited  L  ^54  J 

to  the  *  Heirs  Male.  ;jf«^^^ 

I.  A  Devifes  lands  to  B.  and  to  the  heirs  males  of  his  bcdy%  J5%  |-  ]?•  ^f 
-^^  has  iffue  a  daughter,  who  has  iffue  a  pviy  the  daughter  ^^^^^^ 
dies  in  the  life  of  B.  afterwards  jf.  dies,  and  afterwards  B*  dies  i 
this  fon  (ball  take  by  this  devife  \  for  although  he  is  not  the  fon 
but  the  grandfon  of  B.  he  is  the  heir  male  of  B»  And  I  fo  under-^ 
ftand  the  principal  cafe,  that  if  the  daughter  had  furvived  B^  and 
A.  had  died  in  the  life  of  the  daughter  i  the  fon  of  the  daughter  in 
this  cafe  Ihould  not  take,  for  he  is  not  heir  male  to  B%  This  fon 
cannot  be  heir  to  B.  in  his  mother's  life-tim.?.  For  if  fo,  the  fee 
would  be  in  abej'ance  during  the  life  of  the  mother,  which  the  law 
will  not  fuiFer.  Teftamenta  latiinmam  interpretationem  habere 
debent.  The  law  is  otherwife  upon  a  gift  in  tail,  the  male  in 
this  cafe  ought  to  convey  by  males.  Jenk.  81  •  pi.  6c*  cites 
28  H.  6. 

2.  Where  land  is  given  to  a  man  and  his  feme  for  life,  the  r/-  Br.  N.  C. 
mtundir  to  the  heirs  males  of  the  tody  of  the  man,  this  remainder  ^7  ^'^'^^ 
camiot  be  vffted  in  the  life  of  the  man  9  for  it  is  not  tail  in  the 

martj  by  reafon  of  the  ejiate  of  the  feme,  yet  if  he  has  iffue  two  fons^ 
the  eldift  has  ijjiu  a  daughter  and  dies,  the  father  and  mother  dies, 
the  younger  fonJbaU  have  the  land  as  heir  male^  and  yet  he  is  not 
heir  in  &£L    Br.  Nofme^  pi.  40.  cites  37  H.  8. 

3.  So  where  land  is  given  to  W.  N.  for  life,  the  remainder  to 
y»  S»  for  life,  the  remainder  to  the  hetrs  males  of  the  body  of  the 

jiaid  Jr.  N.  who  has  two  fons;  the  elde/l  has  ijfue  a  daughter 
and  dies,  and  W.  N.  and  J.  S.  die':  the  youngeft  ion  (hall  have  tho 
land  as  heir  male,  yet  he  is  not  heir  in  f2&,  but  his  niece  is  heir 
to  his  father}  for  it  is  no  matter  of  the  Arft  veiling,  nor  of  the  re* 
mainder.    Br.  Nofme,  pi.  40.  cites  37  H.  8. 

4.  A.  feifed  of  lands  in  fee,  having  a  fon,  a  daughter  and  a  brO'^ 
iher,  devifes  the  land  to  his  fon,  and  if  he  die  without  ifllie,  then 
to  the  right  heirs  males  of  his  name  w^  bloody  to  bp  divided  part- 
like 
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like  for  ever.  A*  dies*.   The  fon  dies  without  iflue.    The  daugh^ 

ier  Jhall  take  and  not  the  uncle ;  for  the  right  heir  male  in   this 

cafe  ought  to  take  by  purcbafi,  and  to  be  heir  male,  and  the  uncle 

is  male,  but  not  heir.     Adjudged  and  affirmed  in  error.     Jenk. 

294.  pi.  41.  cites  Hob.  29.  Cownden  v.  Clerk. 

A.  hid  two       5.  i/.  devifis  his  land  to  his  right  heirs  maify  having  only  a  daugh* 

daughtci  1     jgf ^     'pjjjg  js  a  void  devife,  for  the  reafon  in  the  cafe  above ;  for 

pbaw,"  nd    ^u^h  devifee  is  a  purchafor.     But  it  is  otherwife  if  the  devife  was  to 

devifed  to     B.  and  bis  right  heirs  male^  and  A.  dies^  and  then  B.  dies.   There 

tisdaogh-     ihe  entail  is  vefted  in  B.    Hob.  29. 

tcrs  2000 1.  ... 

and  gave  the  Uod  to  his  nepbcw,  by  the  name  ofbii  heir  malt.  Provided  if  his  daughters  troobled  the 
heir,  clie  devife  of  the  2000 1.  to  be  void;  and  adjudged  good;  per  Cow  per  C.  i  Vcrn.  735.  in 
cafe  of  Newcomen  v.  Barkbiniir— £iid  it  was  diced  by  Ld.  Ch.J.*Hale,  in  cafe  of  Pybus  v. 
miiford.  •  Vent.  381. 

Cited  Arg.  6.  A  term  for  years  was  affigned  in  truft  for  baron  and  feme  for 

*io^' c  ^^^^^  Uvesy  and  of  the  furvivor  of  them,  to  receive  the  profits  for 

cited  Arg.  fo  many  years  of  the  term  as  thev  or  die  furvivor  of  them  ihould 

Wms's  happen  to  live,  and  i^er  their  deaths j  to  the  heirs  of  the  body  of  the 

K«p.  369,  fenuj  by  the  baron.     The  plaintifPs  counfel,  to  fupport  the  remain- 

Vcro.  196.  der,  would  conftrue  (heirs  of  the  body)  to  be  words  of  purchafe 

Per  com-  or  defcription  and  not  of  limitation.   But  per  Cur.    The  whole 

h*\^*^*Ju!^  intereft  of  the  term  vefted  in  the  wife,  and  muft  go  to  her  execu- 

the  heirs  tors  or  adminiftrators ;  per  JefFeries  C.  Pafch.  i688.  2  Vern.  43. 

of  the  *  Peacock  V.  Spooner. 

body  took 

^v  wjy  of  purchafe f  and  as  a  perfon  \vell  deCcribedt  and  the  limitation  of  the  term  to  them  good« 

and  Uifmiiredche  wife's  executoi's  bill.  Trin.  16900  S«C. 

f  Note,  In  this  cafe  they  cited  and  relied  on  the  cafe  of  Waimak  v.  Seymak.  1  Chan.  Cafes, 
209.  Mich.  27  Car.  2.  and  Bowman  v.  Yates,  where  the  words,  lieirs  of  the  body,  were 
looked  upon  to  be  a  good  defcri|Hion  of  the  perfon  intended  te  take  on  a  fecood  marriage, 
though  there  was  i(Tue  by  a  former  wifp,  and  fo  he  was  not  (ln6il)r  heir.    Ut  ante. 

Note,  This  decree  and  difmillion  was  affirmed  in  dom.  proc.  But  contra  per  Lord  Keeper. 
Hill.  1710,  where  it  was  decreed,  that  the  heirs  of  the  body  could  not  take  as  purcliafors,  and 
fays,  if  the  legal  eftate  had  been  fo  limited,  the  mother  muil  have  taken  the  whole,  and  the  truft 
of  a  term  muft  be  governed  by  the  fame  rule*    t  Vern.  668.  Webb  v«  Webb. 

Wms*s  Rep.  13;.  S.  C.  Hill.  1710,  and  bis  lordfhip  faid,  thnt  before  the  cafe  of  Peacock  ▼• 
S LOOSER,  he  never  heard  it  faid,  that  the  limitations  of  a  term  in  equity,  dilTered  ftom  Che  cafe 
of  a  freehold  at  common  law. 

4.r2rrl  !•  ^  "^^  having  iflue  a  fon  by  a  former  wife,  upon  his  marriage 
with  z  fecond  wife^  by  fine  grants  150/.  per  ann.  out  of  lands 
for  her  joint ure^  and  if  be  Jhould  baVe  heirs  maley  then  thofe  heirs 
male  Jhould  have  another  150/.  per  ann,  during  the  life  of  fuch 
fecond  wife,  and  after  her  deceafe,  the  heirs  male  of  his  body,  and 
his  faid  fecond  wife^  ihould  have.  300I.  per  ann.  &c.  He  has  a 
fon  aifo  by  the  fecond  wife.  The  court  thought  that  by  the  true 
meaning  of  the  marriage  agreement,  the  (on  .of*  the  fecond  wife  is 
a  perfon  well  defcribed  to  take  the  rent,  cited  N.  Ch.  R.  123.  as 
decreed  20  Jaxuiary,  1666,  in  the  cafe  of  Seymour  v.  Boreman  and 
Yates. 

8.  J.  S.  covenanted  to  ftand  feifed  to  the  ufe  of  A.  his  ddcft  fon 

and  the  heirs  male  rfhis  body  on  M,  his  wife  to  be  begotten^  and  for 

want  of  fuch  iffue  to  the  heirs  male  of  the  covenantor^  and  for 

want  of  fuch  ilTue  to  his  own  right  heirs  for  ever.    A.  has  five 

^  daughters 
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^ughters  but  no  (on  living;  reifolved  that  A/s  younger  brother 
fliall  take,  and  not  the  daughters,  who  are  heirs  at  law.  2  Mod. 
267.  Pafch.  29  Car.  2.  C.  B.  Soutchcott  and  Stowell.-^— -Contra 
to  Crefwold's  cafe.     And.  3.  Dy.  156.  24. 

g.  It  may  be  admitted,  that  the  words   (heir  male)  *  without  Ch.Prec 
more,  will  not  carry  it  in  a  defcent^  or  by  ^ubay  of  limitation^  if  he  Jfc.by'tht 
^  bi  nat  alfo  heir,  f  But  one  may  take  as  heir  of  the  body  of  a  perfon  name  of 
diad^  though  not  heir  general:  per  Cowper  C.  2  Vein.  732.  Hill.  Brown  r. 
ijib.  Newcomen  v.  Barkham.  ?![hc*"* 

difference  is  bctw:rcn  hvi  rral*,  or  heirs  female  gencrnUy,  and  a  dcvife  to  the  heirt  maUf  6ff.  vf 
the  boHfi  pcrCowpcrC.  Hill.  17 16.  Ch.  Prec.  466.  Brown  v.  Barkham.— -•Ch.  Free.  54. 

Trin.  1695.  Starling  v.  Ettrick •  Ch.  Prec.  589.  Pafcli.  1722.  per  Ld.C.  Macclesfield,  Dawoft 

T,  Ferrars.  f  Ch.  Prec  483.  Brown  v.  Barkham. 

10.  The  rule  that   he,    that  takes  as  a  purchafor  by  the  name  «s.P.  per 
vfheir  malty  muft  anfwer  the  whole  defcription,  fo.  as  he  muft  be  Ld  Mac- 
beth male  and  heir,  is  a  rule  ♦  witliout  foundation,  in  natural  rea-  a^jfaia' 
(on,  and  is  raifed  and  fupported  only  by  the  artificial  reafoning  of  that  An* 
lawyers,  and  under  this  head  we  may  confider  the  cafe  of  CowN-  derfon  ia 
DEN  AND  Clerk,  in  Hob.  and  Ashenhurst's  Case,  cited  at  ol^tJJf^^' 
the  end  of  that  cafe,  and  alfo  the  cafe  of  f  Stirling  v.  Ettrick  fame  cafe 
iA  this  court,  in  all  which  it  is  obfervable,  i.  That  the  limitations  of  She l- 
Werc   only  to  the  heirs  male^  not  faying  of  the  body.     2.  Whoever  jhe*udR(» 
obferves  the  manner  of  my  Ld.  Hobart's  argument,  Fol.  32.  will  gave  no 
find  his  own  opinion  to  be  for  the  devife,  if  it  had  been  made  to  the  reafon  ac 
heirs  male  of  the  body^  and  there  feems  to  have  been  fome  f  miftake  ^^^ .      .^ 
crept  into  the  print,  in  the  tranfcribing  that  part  of  the  cafe  which  nions, 
looks  otherwife.     And  as  to  the  cafe  of  ||  Stirling  v.  Ettrick,  though 
befides  that,  there  is  no  mention  of  the  word  body,  that  was  in  u^j^°^? 
cafe  of  a  deed  direSiing  a  conveyance  to  his  heirs  mdle^  and  there-   fo  long  a 
fore  he  thought  the  decree  extremely  right,  and  fliould  have  given   report  of 
the  fame,  if  it  had  come  before  hi m  j  per  Cowper  C.  Hill.   1716.  their  argu- 
Ch.  Prec.  462,  463.  in  cafe  of  Brown  v.  Barkham.  f,nce  ' 

tt.e  law  has  been  fo  taken  ever  f.nce,  it  is  d/4n^sroi:s  to  remote  ancient  Innd-marks,  and  accord- 
ingly allowed  a  dcmuner  by  the  h.  ir  at  law.  Ch.  I'rcc.  ^89.  Pafch.  1722.  Dawc*.  v.  Ferrars. 
-^  f  Ch.  Prec.  54.  S.  C :t  ^'^»-  ^^'^^*  4^^-— !|  ^'»-  P''-^-'  54-  S.  C.  decreed  per  Ld  Somcrs. 

11.  In  cafe  of  a  defccnt^  the  heir  male  of  the  body  takes  only  as  f  2C6  1 
perfon  described  \   and  if  a  perfon  may  take  by  defcription  of  the  ch.  Prec. 
perfon,  then  it  certainly  follows,  that  he  muft  take  when  the  defcrip-  442, 461.* 
tion  is  true,  and  is  perfcd  and  compleat ;  per  Cowper  C.  2  Vern.  Brown  v. 
R.  732.  Barkham  v.  Newcomen  &  e  contra.  s.^c!^"*™' 

12.  A.  devifed  to  the  heirs  male  of  B.  laiv fully  begotten^  and  for  s.c.  cited 
want  of fuch  heir  to  his  own  right  heirs;  it  was  held  good,  though  Arr.  ch. 
not  to  the  heirs  of  the  body,  and  though  thofe  words  {of  her  body)  ^2^'^'^" 
were  wanting,  yet  they  were  fupplied  by  the  defer iptiony  and  mad 2  cited  per 
good  by  other  woras  tantamount;  cited  per  Cowper  C.  2  CowpcrC. 
Vern.  735.  to  have  been  adjudged  in  the  Houfe  of  Lords,  in  the  ^^'^  ^\^^^\ 
cafe  of  Long  v.  Beaumont.  of  jirowa  * 

13.  Devife  to  the  heirs  male  of  J.  S,  now  livings  adjudged  a  v.  Bark- 
good  devifei  per  Cpwper  C.  Hill.  17x6.  2  Vern.  R.  734.  in  cafe  '^l'" 
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I.c— i  of  NjEwcoMEK  T.  Barkham,  citcs  die  cafe  of  JXMts  t.  tiiCU' 
*.  c.  cited  ARDSON,  in  Pollex.  457.  and  2  Vent  311.  S.  C.  but  in  the  names 
?h  ^Tr   of*  Burchet  v.  Durdant 

cited  Wms's  Rep.  233.  and  faid,  that  it  was  twice  affirmed  in  the  Houfe  of  Lords. 

Vent.  372.  14*  Covenant  to  ftand  feifed  to  the  ufe  of  the  heirf  male  m  the 

— S.  C.  hody  of  his  feccnd  wife ;  though  he  had  a  fan  living  hy  his  firjl  wifi% 

c^wr^?  yet  it  was  held  good  even  in  a  deed.  Hale  and  Wild  J.  held  it 

C.  2  Vem.  goo<l  hy  defcription,  but  the  other  J.  by  implication  of  an  eftate 

735*  ift  ror  life  in  the  covenantor.  2  Lev.  79.  Hill,  24  &  25  Car.  2.  B.  R* 

S^«  °f  •  Pybus  v.  Mitford. 

X«EWCO«  * 

MEN  V.  Barkham,  and  fays,  that  it  was  held  with  Hale,  that  the  defcnption  was  fufficient,  and 
the  implication  needleTs,  and  fayS|  the  opinion  of  Hale  and  Wild  may  outweigh^  by  way  of  autho- 
rityt  the  opinion  of  Coke»  counfel  obiter  in  Shell y's  Case,  and  that  of  Uobart^  in  Coonden  ▼. 
Clerk,  fo.  29. *  Cb.  Prec.  467.  S.  C. 

V!d.  Ch.  15.  A  man  may  take  as  heir  fpecial^  where  the  intent  is  manifefi 

Prec  464.  to  exclude  the  heir  general,  Arg.  Ch.  Prec.  447.  citcs  Pafch.  4  W- 
465.  Cow.   ^  ]^^  jn  Q  B.  Baker  v.  Wall. 

per  C. in 

cafe  of  Brown  v.  Barkham.  The  cafe  was,  A.  by  will  dcvjfcd  to  h'n  eldejt  heir  wmU  anJ  bit 

heirs  iHaleifor  ever  all  his  lands  in  S.  <i«/  if  thett  be  a  female,  Jhe  19  have  1 1  /.  per  ann,  for  her  life. 
A.  had  two  fons,  B.  and  C.  B.  died  in  A.'s  life.,  leaving  M.  a  daughter ;  yet  the  land  was  adjudged 
to  C.  cited  per  Ld  Cowper,  Ch.  Prec.  468.  in  cafe  of  Bruwii  v.  Barkham. 

•,P.  II H.  16.  Though  a  perfon  can  not  take  as  heir  male  during  the  life  of 
^  ^♦^  his  ancejlor^  as  in  Archer's  Case,  i  Rep.  66.  yet  (contrary  to 

Hobart's  opinion)  in  the  cafe  of  Counden  v.  Clerk.  Hob.  3^. 
if  fuch  was  his  opinion]  a  limitation  to  the  heirs  male  of  the  body 
9/  a  perfon  dead  before  was  fufHcient  to  veft  in  them  by  purchafe 
within  the  ftatute,  and  before  the  ftatute  de  donis)  per  Cowper 
C.  Hill.  1 7 16.  Vid.  Ch.  Prec.  461,  462,  466.  Brown  v.  Bark- 
ham. 

Abr.  Equ.  ^7*  ^^^^'^  '^  '^^  ^^^^^  ^^^^  rf  J*  ^'  begotten^  the  faid  J.  S. 
eafcs,  214.*  having  a  fony  and  the  teftator  taiirig  notice  that  J.  5.  was  then 
215.  s.c.  livingy  by  bequeathing  a  legacy  to  her,  and  alfo  giving  B.  his 
cited^rc.  ^^^^  ^^  '*^»  ^^  annuity  out  of  the  premiffes  to  her  and  her  heirs. 
Wms's  *  It  was  adjudged  by  the  whole  court  of  Exchequer,  except  baron 
Rep.  368.  Burv,  that  the  fon  of  J.  S.  was  intitled  to  the  premifles,  and  not 
ti^the^  the  neir  at  law  of  the  teftator,  which  judgment  was  after  reverfcd 
reafoDs  of  in  the  Exchequer  Chamber,  but  that  reverfal  was  reverfed  in  the 
the  prevail-  Houfe  of  Pcers  (May,.  1717.)  The  reafons  were  thought  to  be, 
ingjudg-  ijjjjj  ^^  words  were  a  deftgnatio  perfona.  And  that  the  word 
feemed  to  (^^^^)  ^^h  ''«  law  feveralftgnifications.  1  hat  in  the  ftriftcft  fcnfc 
be,  that  the  it  (igniiies  one  who  had  Succeeded  to  a  dead  anceftor,  but  in  a 
teiil  took  ^g^jQ  general  fenfe,  it  fighifies  an  heir  apparent,  which  fuppofes  th« 
j^'s.  was  anceftor  living,  and  that  in  this  laft  fenfe,  it  is  ufed  in  ftatutes, 
living,  and  law-bpoks  ana  records  J  that  taking  it  in  the  ftri£t  fenfe,  it  would 
that  in  de-  Jeftroy  *  a  great  part,  whereas  in  the  larger,  it  woMfupportthe 
^ch  iffue  of  w'*^^  w/V/  and  intent^  the  te/iator,  and  that  is  the  principal  rule 
j.s.  the  for  the  expofition  of  a  will.  Wms's  Rep,  229  to  233*  Trizu 
remainder    jjio,  Darbifon,  als.  Long  V.  Beaumont. 

was  to  go         '    "*  '  • 

ID  the  teftater*s  right  heirs. 

♦[»57]  ♦'•  * 
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l8.  A.  feiFed  in  fee,  devifed  land  to  M*  hss  granddaughter  (being  Ld  Mac. 

his  heir  at  law)  for  her  lifcj  remainder  to  his  own  right  heirs  male  clesficld 

fir  ever.    A.  died,  leaving  M.  his  heir  at  law,  and  alfo  a  deceafed  ^*??"*^'* 

brother's  fon,  being  the  next  in  the  male  line*     Upon  a  bill  by  the  ^^^  ^^^ 

nephew  againft  the  grand  daughter,  fhe  demurred;  for  that  the  plain-  the  cafe  of 

tifl^  by  his  own  (hewing)  had  no  title  to  the  premiffes.      The  ^^ov»  v. 

counfel  of  the  plaintifFinlifted  that  Ld  Coke's  opinion,  i  Lift,  %^  t^^va^^ 

K  diat  he  who  takes  as  heir  male  by  purchafe,  muft  be  compleatly  was  merely 
heir,  as  well  as  heir  male,  was  denied,  and  inftanced  in  the  cafe  of  rfatruft^b^A 

Brown  and  BARKHAM,by  Ld  Cowper,  Pybus  and  Mitford.  ^^l^j'^^ 

Vent.  372.  and  the  cafe  cited  there,  by  Ld.  Hale;  yet  Ld«  Maccles-  legal ejLu, 

field  interrupted  the  counfel,  and  faid,  he  would  not  fufFer  the  bar  to  where  the 

difpute  what  was  the  foundation  or  landmark  of  the  law,  though  JhathL^o^ 

perhaps  was  it  res  Integra,  it  might  be  reafonable.     And  (aid,  that  long  prv- 

the  words  [heirs  male']  mujl  he  intended  heirs  male  of  the  hody^  and  vailed  and 

would  never  extend  to  an  heir  male  of  any  collateral  line,  and  it  ^*"  ^^^^ 

not  being  (kid  in  the  will,  heir  of  the  boay,  or  of  his  nam^y  M.  muft  be  ob- 

the  grand*daughter  might  have  an  heir  male,  though  not  of  his  fervent 

name.   2  Wms'sRep.  i  to  3.  Pafch.  1722.  Dawes  v.  Ferrers.  nwt"*Ss 

differed  from  that  cafe,  the  remainder  in  that  being //miW /o  the  heirs  malt  of  the  body  of  Sir  IL 
Barkbam^  the*  grandfather  ;  whereas  here  the  devife  was  to  the  heirs  male,  without  faying  of  any 
My,  and  therefore  allowed  the  demurrer.  Ibid.— And  cited  ihe  cafe  of  Ford  v.  IA»  Oifulftoni  S.  P« 

(G.  4)  By  Limitation.  Who.  Heirs  Females. 

Ik  T  F  lands  are  gfven  to  B.  for  life^  the  remainder  to  the  heirs  pL  5.  dtei' 
*  female  of  the  body  ofj*  S,  who  is  dead^  and  he  had  iffue  a  fin  s.c— • 
and  a  daughter^  and  after  the  tenant  for  life  dies ;  the  daughter  Br^^ne. 
(hall  not  have  the  land,   becaufe  ihe  is  not  heir;  per  Ellerker.  L'li'giJ*** 
Br.  Taile,  &c.  pL  3.  cites  9  H.  6.  23.  s.p, 

2.  But  if  a  gift  is  made  to  B.  and  the  heirs  female  of  his  hody^  Co.  Litt. 
*  or  otherwife,  it  is  good,  though  he  has  a  fon  and  a  daughter  and  ^^l\  *^^ 
dies,  and  the  daughter  fhall  have  it,  notwithftanding  the  fon  be  %oix^k,  pU 
living,    fir.  Done,  &c.  pi.  61.  cites  it  as  agreed.  37  H.  8.  and  i- cites  37 
alfo  that  it  was  held  by  Hare,  who  was  matter  of  the  rolls,  that  ^"  ^'  ^ 
there  is  a  difference  between  a  gift  in  fofffffion^  to  a  man  and  his  huh^s 
heirs  female^   ^r.  and  a  gift  to  a  Jlranger^  the  remainder  to  the  cafe.— And 
heirs  female  of  another  \  for  there  they  ought  to  be  heirs  in  fa£l,  P.*-  4°-  ^^^* 
when  the  remainder  falls,  or  otherwife  the  remainder  is  void  for  ^l^^r.  N.* 
ever.  c.  pi*.  363. 

37  H.  8. 
6. C  Br. Done, pi.  41.  cites S. C.——S.  C.  cited,  i  Rep.  102.  b.  103.  a.  in  Shelley's  Case, 
and  the  difference  taken  by  Ld.  Brooke,  Br.  Donei  pi-  4£-  between  a  claim  by  purchafe^  and  a 
claim  by  defcent,  was  taken  notice  of  and  approved,  and  that  ihon^h  in  the  Ln.  Hossev's  Cai^e- 
(Br.  I>one,  pi.  6t.)  I^  Brooke  has  not  expreffed  the  judgment ;  yet  it  was  faid  that  it  was  ad« 
judged  tliat  the  right  heirs  of  his  body  could  not,  as  a  purchafor,  take  the  remainder,  becaufe  he 
was  noC  heir  of  his  body  to  take  it  by  purchafe,  by  reafon  of  the  attModer  of  tU  father  \  and  cites 
the  opinion  of  Hare,  mader  of  the  rolls,  and  concludes  that  fo  it  appears  by  thofe  author!: ies^ 
th«t  in  cafe  of  purchafe,  the  heir  male  of  the  body  ought  to  be  heir  in  fa<5^. 

*  Qurre,  if  tbote  words,  (or  otherwife]  Ihould  uot  be  omitted,  they  not  being  in  Br.  N.  C» 
pL  3oak.  as  I  can  find. 

But  in  the  cafe  of  the  gift  to  B.  and  the  heirs  females  of  his  body,  it  is  a  good  tail,  though  hs 
has  a  fon  and  a  daughter,  becaufe  it  was  eftatc  tail  vefted  in  the  donee  by  the  gift.  Br.  Tail,  pi. 
^•6iles^U.6.  a }.      ■  ■  ■  A  foa's  daughter  cannot  take  by  limitation,  to  the  heirs  female  of  the 
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body  of  the  father.  For  (he  muft  derive  all  by  the  females;  per  Ld  Wright.  sVerfl^4dfl 
Johnfon  ▼.  Northey* 

1 1  do  not  ♦  2.  If  one  giv£S  land  to  B.  and  hii  heirs  fentaU^  and  B.  has  iffia 
poii^Hn'^'  tf  fon  and  a  daughter^  and  dies,  the  daughter  (hall  f  not  have  the 
fir.  N.c.     land.  Becaufe  fhe  is  not  heir.     Br.  Done,  &c«  pi.  6z«  cites  37 

37  H.  8.  pi.  H.  8. 
303. 

Which  is  the  cafe  referred  to ;  but  the  point  there,  as  to  this  matter,  19  all  afoiif;  of  a  gift  to  ». 
and  the  heirs  fnn.ti'  of  his  bctiy,  uatefs  in  one  place  after  the  repetition  of  thofe  words  (of  bit 
body)  the  gift  is  dated  tu  be  to  a  man  and  Iiis  heiu  female,  &•:.  which  [tec]  feem  to  intend  (of  hia 
body.)  For  a  gift  to  one  and  his  heirs  male,  or  to  one  and  his  heii^  female,  (without  mort 
words)  makes  a  fee  finiple,  and  therefore  on  fuch  limitation,  the  daughter  c«nnot  take  whers 
theie  is  a  fon.  But  if  the  words  (of  his  tedy)  had  been  added,  it  would  make  a  good  eftate  taiL 
See  Co.  Litt.  S.  22,24,  V'  And  Ice  9  H.  6.  2$.  a.  And  there  Padon  faid,  that  though  the  gift 
be  to  one,  and  hii  htin  fi'^n^ie  -f  and  the  heirs  of  the  lody  offbri/-  hei^s  hegotftPif  yet  the  daughter  hat 
no  eftate  tnil,  as  he  apprehends)  becaufe  (he  can  mt  Live  fee  Jimp  le%  and  tail.  ■  ■  f  The  laft  edi* 
tion  of  the  year  book  is  (fee  Ample  a  taiL)  But  tlie  former  edition  is  fee-fimpte  9c  taile.) 

•fS.  P.  by  Pafton.  iz  H.  6.  13.  a. Br.  Tail,  pi.  3.  cites  9  H.  6.  23.  per  Paftou,  that  it  it 

not  tail,  neither  by  gift  or  devife,  becaufe  thefe  words»  (bod/  of,  &c.}  15  wanting  in  the  premifTesy 
and  therefore  the  words  fubfeqiient  will  not  ferve  to  make  a  tail. 

Br.  Eftates,  pi.  60.  cites  9  H.  6.  23.  that  the  daughter  (hall  have  the  land  ;  for  ttunigh  (he  it 
not  heir,  yet  (he  is  heir  female  ;  per  Newton,  to  which  Martin  J.  agreed.  The  cafe  put  by 
Newton,  9  H.  6.  23.  b.  is  of  a  gift  to  one  und  tb:  bsirs  fenuik  of  bis  todyt  though  in  the  cafe  put 
by  Martin  there,  fol.25.  a.  thofe  words,  (of  the  body)  are  not  mentioned,  yet  they  feem  to  be 
nnderftood.-— ^And  fo  is  Br.  Nofme,  pi.  i.  which  cites  37  H.  8.  but  fays,  that  otliers  were  of 
A  contrary  opinion,  and  took  a  div<-'fus  tvftert  tkc  gift  is  to  the  father  himfeff,  and  wbcrt  it  is  to  iht 
^irs  of  hii  tidy  by  rcsitaiadtr^^Sec  Chan«  Piec  461,  &c.  Brown  v.  BarkUam. 


(G.  5)  Limitation.     ^FAo   fhall  take  by  the  Word 
{Heir.)  In  Refped  of  the  Nature  oJEjiates. 

Br.  Done,  I.   tlT  HERE  land  in  gavelkind  is  given  to  one  for  life^  re^ 

Ice  pi.  42.  VV    matnder  to  the  right  heirs  of  y,  S»  who  has  ij/ie  \fons^ 

«'s*  Ci^  ^^^  ^*^^  ^^^  afterwards  the  tenant  for  life  dies,  the  eldeft   fon 

Br.  Nofme,  fliall  have  the  land ;  for  he  is  right  heir  at  common  law,  and  this  is 

pi.  6.  cites  a  name  of  purchafvi  whidh  fliall  be  ordered  bv  the  common  law ; 

l^^lfl,  ^^^  ^  contra  of  defcents  to  heirs   in   gavelkind.      Br.  Difcent, 

bV.  N..C.  pU  59-  cites  37  &  38  H.  8. 

37  H.  8. 

pL  302.  $.C.*-i  Rep.  103.  in  Shelly's  cafe.    ■        Hob,  31. 

2.  A.  fclfed  oi  gavelkind  in  fee,  by  will  d^vlfed  it  to  B.  and  M, 
his  wift'i  remainder  proximo  haredi  mjfculo  de  corporihus  fuis  legi- 
time procreatis  in  perpetuum.     Afterwards  A.  and  M.  have  three 
fans  and  die.     Whether  the  eldeft  fon  fhould  have  the  whole  re- 
mainder, or  in  common  with  his  brothers  was  demurred  in  law  in 
B.  R.  and  was  feveral  times  argued.     [But  nothing  faid  there  as  to 
the  opinion  of  the  court,  &c.]  D.  133.  b.  pi.  5.  R'lich.  3  &  4  P,  & 
M.  Anon. 
Nelf.  Abr.       3.  A.  feifed  in  fee  of  land  in  horough-engUJhy  after  the  ftatute  27 
396.  .pi.  I.    jj^  8^  made  a  feoffment  to  the  ufe  oi  himfelf  and  the  heirs  males  if 
adjudged!      his  body  according  to  the  courfe  of  the  common  law;  A,  died,  leaving 
r>.  179 —  2  ons,  the  eldtft  entered*    It  feemed  to  all  the  board  in  ferjeant^s 
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•inn,  dxat  the  youngeft  (hall  have  it  by  defcent,  notwithftanding  the    (according 
words  (according  to  the  courfe  of  the  common  law.)  Pafch.  2  Eliz.    to  the 
D.  179.  b.  pi.  45.  Anon.      ,  --/-! 

mon  Law)  are  void ;  for  cuftoms  which  go  with  the  Lmtif  as  this  is^  and  gavelkind ,  and  fuch  liko 
cuftoms,  which  fix  and  order  the  defcent*  of  inheritances,  can  he  aJtet  td  only  T;y  pur/iumeat ;  by 
Catlin,  Dyer,  Sanders,  Whiddan,  Browne,   and    Benlowe.     Jenk.  2*0,  pi.  70.— —^S.   P. 

Per  Wray'ch    T-  2  Le.  219.  Palch.  16  Eliz.  B.  R.  in   Humphrefton's  cafe. S.  P.  Per 

Cowper,  C.  Hill.  r7i6.  Ch.  Prec.  464.  But  if  the  limitation  liad  been  to  tht  rifrht  hcin  of  y,  S, 
in  g.iv  IkinAy  it  would  go  to  all  the  fens.— 2  Vein.  732,  733.  jn  cafe  of  Newcomea  v. 
Barkham, 

4.  A.  feifed  in  fee  o(  borough^engUlh^  devifes  it  to  5.  his  fon  in   f  2CQ  1 
tally  and  dies  9  B,  dies  feifed  leaving  two  Jons ;    refolved  that  the 
younger  fon  fhall  inherit  as  well  to  the  tail  as  to  the  fee  fimple. 

Noy.  106.  Trin.  44  Eliz.  C.  B.  Weeks  v.  Carvel. 

5.  So  all  the  ifiUes  {hall  inherit  an  eftate  tail  in  gavelkind  land. 
Ibid.'  cites  D.  176.  [but  it  feems  it  ihould  be  179.]  26  H.  8.  5. 
22  £.  4*  10.  b, 

6.  A.  feifed  of  copyhold  land  in  fee  of  the  nature  of  borough^  s.  P.  Mod. 
tnglifl}^  fur  renders  it,  accoraing  to  the  cuflom,  to  the  ufeojy.S.  and  loi.  cites  it 
his  heirs,  who  died  before  admittance j  leaving  twofons  j  it  feems,  tliat  ^*=^/,^Jc  cafe 
the  youngeft  fon  (hall  have  the  land,  becaufe  he  is  in  by  defcent,  or  v.Dekb- 
at  leaft  by  force  of  the  firft  furrender,  and  fo  in  nature  of  a  defcent   ham,  and 
PerGlyn  Ch.  J.  Hill.  1657.  B.  R.  2  Sid.  61.  ^»»?^^he 

'  •'  -''  opinion  ot: 

the  court  was,  thit  the  right  would  dtfrend  to  the  youngeft  according  to  the  coftom.^— S.  P. 
circd  by  Wyldp,Tr]n.  26  Car.  2.  B.  K.  as  held  that  the  youngeft  fon  (hould  have  it.  Vent.  26i. 
in  cafe  of  Batmore  v.  Graces. 

7.  J.  S.  feifed  of  land  in  borough-englifhj  demifed  it  to  A  and  his  Co.  Litt. 
heirs  for  the  life  of  B, — J.  died  leaving  twofons,  C.  and  D.     It  was  cOTdidy.' 
argued,  that  it  fhould  go  to  C.  for  that  it  is  not  a  defcent  to  him  as 

heir,  but  a  fpecial  limitation  to  prevent  an  occupancy,  and  that  he 
takes  it  as  fpecial  occupant  and  purchafor,  and  therefore  ought  to  be 
heir  at  the  common  law ;  but  it  was  anfwered,  that  he  took  it  as 
heir,  and  that  in  10  Rep.  in  Seymain's  cafe,  fuch  eftate  is  taken 
as  a  defcendable  freehold,  and  then  it  ought  to  dcfcend  to  him 
as  heir  by  the  cuftom  which  runs  with  the  land,  and  guides  jthe  de- 
fcent to  the  youngeft  fon  \  and  of  this  opinion  was  the  court,  and 
gave  judgment  accordingly.  2  Lev.  138.  Trin.  27  Car.  2.  B.  R. 
Baxter  v._.Doudfwcll. 

8.  If  a  man  has  lands  at  common  law,  and  lands  in  gavelkind,  and 
he  devifes  his  lands  at  common  law  to  his  heirs  in  gavelkind  ;  (fo 
of  lands  at  common  law,  and  lands  in  borough'inglijb.)  In  thefc 
cafes,  if  the  teftatory?^^^  at  the  word  heir  or  heirs,  it  is  certain  the 
youngefi  fon  in  the  one  cafe,  or  all  thefons  in  the  other  cafe  cannot 
take ;  becaufe  the  eldeft  fon  only  is  heir;  but  now  take  all  the  words 
together,  and  then  it  is  moft  certainly  a  good  devife  to  the  youngeft 
fon,  who  is  heir  in  borough  englifli  in  the  one  cafe,  and  to  all  the 
fons  who  are  heirs  in  gavelkind  in  the  other.  Per  Cowper  C. 
flill.  17 16.  Ch.  Prec.  464.  in  cafe  of  Brown  v.Barkham. 


X  3  (H.  Where) 


(H)  Where  Jus  Reprefentationis  is  preferable  to  Jua 

Propinquitatisj  &  Vice  Verfa. 

I.  r^NE  has  iffue  two  fons^  A.  and  B.  and  dies;  5.  has  ifTuc  tw^ 
^^  fms^  C  and  D.  and  dies ;  d  the  eldeft  fon  has  ijfue  and 
dies ;  A.  purchafes  land  in  fee  fimple,  and  dies  without  iffiie  \  D.  is. 
his  next  coufin,  and  yet  fliall  not  inherit,  but  the  iffue  of  C.  For 
he  that  is  inheritable  is  accounted  in  law  next  of  blood,  and  there-- 
fore  here  is  underftood  a  ditrifion  of  nexty  viz.  next  jure  reprefenta-* 
tionis  tc  jure  propinquitatis.  Legally  in  courfe  of  defcents,  he  that 
has  lus  repreientationis  is  next  of  blood  inheritable,  and  the  ifllue  of 

C.  does  reprefent  the  perfon  of  C.  and  if  C.  had  lived,  he  had  been 
legally  next  of  blood ;  and  whenfoever  the  father y  if  be  had  livedo 
Jhoum  have  inherited^  his  lineal  heir  by  righf  of  reprefentation  Jhall 
inherit  before  any  other,  though  another  be  jure  propinquitatis 
nearer  of  blood  ;  and  therefore  Littleton  intends  his  cafe  of  coufin 
of  blood  immediately  inheritable;  fo  as  this  produces  aru>ther  divi- 
fion  of  next  bloody  viz.  imfnediately  inheritable  as  the  iffue  of  C.  and , 
immediately  inheritable  as  D.  if  the  iffue  of  C.  die  without  iffue  i 

^  for  the  iffue  of  C.  and  all  that  live,  be  they  never  fo  remote,  ihall 

^  200  J  inherit  before  D.  or  his  line,  &c.     And  here  arifes  a  diverfity  in 

law,  between  next  of  blood  inheritable  by  defcent^  and  next  of  blood 

capable  by  purchafe ;  and  therefore  in  the  cafe  abovementioned,  leaft 

for  life  to  A.  the  remainder  to  his  next  of  blood  in  fee  \  in  this  caJfe 

D.  (ball  take  the  remainder,  becaufe  he  is  next  of  blood,  and  ca-* 
pable  by  purchafe  though  he  be  not  legally  next  to  take  as  heir  by 
defcent,     Co.  Litt.  lo.  b. 

2.  Some  do  hold  upon  the  words  of  Littleton,  that  if  a  Uafefor. 
life  were  made  to  thefon^  the  remainder  to  his  next  of  bloody  that  the 
mther  ihould  take  the  remainder  by  purchafe,  and  not  the  uncle  \ 
for  that  Littleton  fays,  the  father  is  next  of  blood,  and  yet  the 
uncle  is  heir :  as  if  a  man  has  iJfue  twofons^  and  the  eldsfifon  has 
iffiie  afoHy  and  diesy  a  remainder  is  limited  to  the  next  of  his  blood \ 
the  younger  fon  fhall  take  it,  yet  the  other  is  his  heir.  Co^ 
Litt  10.  0. 

3.  When  the  right  heir  claims  by  purchafe^  he  mtifi  be  a  com^ 
pleat  right  heir  in  judgment  of  law.     Co.  Litt.  164.  a. 

sSalk.143.       ^.  It  was  found  by  fpecial  verdift,  that  the  land  was  borough 

WraTT"     ^^E^^fi^  ^^^  ^^^^  ^^  cuftom  of  the  manor  was,  that  all  copyhold  tenc'^ 

Rep.  63.       ments  did,  and  ought  to  defcend  to  the  youngefl  fon  and  his  heirs  ; 

5.C.  that  A,  had  iffue  five  fons,  B.  C.  D.  E.  and  F.  that  f\  died^  living 

A,  and  leaving  a  daughter  J.  and  that  afier  F,*s  death  A.  purchafed 

the  land  in  quejlion^  and  was  admitted  to  hold  according  to  the  cujlm 

of  the  manor,  and  after  died  feifed,  and  £.  the  fourth  fon  entered. 

-   The  queftion  was,  if  y.  the  daughter  of  F.  has  good  title  as  repre^ 

fentative  of  F.  who,  if  he  had  lived,  would  have  inherited  as  heir  to 

A.  and  it   was  adjudged  for  the  daughter.    6  Mod.  xio.  Hill^ 

2  Annacp  B.  R.  Clement  v.  Scudamore* 

(I)  Bmd^ 


J&eir.  26(j 

(I)  Bound.     In  what  Cafes*  Sce(L.i) 

I,  'VTO  man  (hall  charge  his  heir  but  as  part  of  himfelf,  and  fo  'Tis  *  max. 

^    begin  with  himfelf;  therefore  a  contra^  concerning  his  land,  '^J;^^^^ 

which  fhould  otherwife  go  to  the  iflue,  fhall  not  bind,  becaufe  the  bound 

4tncejhr  was  not  bound  himfelf,     Arg.  Show.  379.  cites  Hob.  130.  where  the 

Oates  V.  Frith.  not  bound 

hiwfclf.    Cro.  C.  371.  cites  31  E.  3.  Grants  85, S.  P.  but  otherwife  by  a  warranty  in  law. 

Co.  Lite.  3S6.  a. 

2.  The  father  covenants  by  articles,  ice.  and  afterwards  conveys  J^^'^^"^^ 
the  land  to  his  fon ;  the  father  dies,  the  fon  is  fued  as  heir,  and  ^J^^  [^ 
being  ordered  to  perform  his  father's  covenants,  he  refufed^  in-  s.  C. 
fitting,  that  he  is  not  chargeable  with  his  father's  covenants  as 
heir,  the  lands  being  conveyed  to  him ;  nor  as  executor,  having  no 
affets.     This  court  ordered  him  to  feal  the  covenant  according  to 
the  (aid  articles,  and  thereby  covenant  to  free  the  prcmiffes  from 
leafes  and  incumbrances,  or  ftand  committed*     I  Car.  Chan.  R* 
J  8.  Pool  V.  Pool. 

3.  A  verbal  contrail  cannot  create  a  penalty  to  oblige  the  heir. 
Vent.  76,  Pafch*  22  Car.  2.     B.  R.  Gibbons  v.  North. 

(!•  2)  Bound  iy  Aquiefcence  under  a  Will. 

I.    A     Devifed  lands  to  R.  S.  and  T.  and  their  heirs  for  her  ^s^c"^ 

■**  9  four  daughters,  and  their  children,  andfuch  of  the  children  g^'  5.  c. 
as  jhould  be  alive  at  the  lajl\  and  then  declares  the  ,truft  of  all  her  where  it  i« 
ejiate  undifpofed  of  by  her  Jaid  will,  to  he  for  her  and  her  heirs;  the  r'^*^^?^^ 
truftees  fell  the  inlieritance  of  the  lands,  and  diftribute  the  money  tingham's 
among  the  daughters,  the  heir  at  law  being  privy  and  not  claiming;  former  de- 
jind  after  z  finf  was  levied  and  ^  years  faffed.     Upon  a  difference  c^swcre 
between  R,   one  of  the  truftees,  and  the  heir  at  law,  R.  was  Probation*' 
awarded  to  pay  the  heir  at  law  200I.  *  and  to  give  a  general  releafe  of  Ld.  Ch. 
of  all  aSlions  real  ar,d  ferfonal,  which  was  done,  but  no  notice  taken  J- North. 
of  the  breach  of  .truft  atorefaid  \  ten  years  afterwards  R,  purchafed  *[26l  J 
back  the  lands  to  hifff  and  his  heirs,  for  a  full  value  j  the  heir  at  law 
brings  his  bill  againft  R.  after  31  years  pojfeffion,  to  have  an  execu- 
tion of  the  truft,  and  the  lands  to  be  decreed  to  him,  fuggefting,  that 
the  Words  of  the  will  gaye  only  an  eftate  for  life  to  the  daughters, 
and  that  A.  had  not  diipofed  of  the  fee,  as  by  a  deed  executed  to 
the  fame  truftees  he  has  power  to  do  -,  but  Lord  North  thought, 
affer  fo  long  a  pofleffion,  fuch  a  difpofal  fhould  be  prefumed,  and 
the  original  will  being  hji,  and  in  Dutch,  he  would  fuppofe  the  copv 
true  J  and  there  being  a  releafe  and  fine,  and  the  heir  privy,  he  dii- 
miiled  the  bill,  though  after  two  decrees  by  Nottingham  C.  Vern. 
144.  Hill.  1682.  Bovey  v.  Smith. 

1.  A  younger  fon  brines  a  bill,  and  furmifes,  that  a  copyhold^ 
ivbich  his  father  mi  devifed  to  him  by  will,  was  furrendcred  to  the 

X  4  ufe 


ufe  of  his  wiU ;  or  however,  that  being  for  the  ^vancement  of  a 
child,  it  ought  to  be  m^de  good  here.  He  made  no  proof  of  any 
furrender,  nor  that  a  court  was  called  for  that  purpofe,  nor  any 
proof  that  any  of  the  court  rolls  were  loft,  {which  was  pretended) 
and  he  was  well  provided  J Qr.^  without  this  copyhold;  and  the  elder 
brother  was  inpo£'eJfton  20  years^  by  confent  of  the  plaintiffs  fo  the 
bill  was  difmiued  with  cofts.  Pafch.  1700.  Abr.  Equ.  Cafes  123. 
James  v.  James. 

3.  A.  by  will  gave  lands  to  J.  S.  and  having,  after  his  will  made^ 
purchafed  other  lands,  he  on  his  death  bed  dejired  B.  his  heir  at 
lawy  not  to  hinder  his  nephew  y,  S,from  enjoying  the  new  purchafed 
lands,  though  he  had  not  by  any  writing  declared  the  truft  for 
J.  S.  and  his  heirs ;  5.  fuffers  J.  S.  to  enjoy  it  1 1  years^  and  then 
pretends  he  thought  the  after  purchafed  lands  had  pafled  by  the 
will ;  Lord  Cowper  decreed,  that  this  was  out  of  the  ftatute  of  frauds^ 
and  that  B.  letting  J.  S.  enjoy  it  fo  long,  was  an  execution  of  the 
truft,  and  fo  out  of  the  ftatute;  and  though  no  exprefs  fraud  was 
proved,  yet  the  pofFeffion  for  1 1  years  was  a  Orong  prefumption 
that  he  fuftered  it  as  an  execution  of  the  teftator's  declaration^ 
Mich.  7  Annx,  G.  Equ.  R.  ii,  Harris  v.  HorsyeU* 


(K)  Charged.    By  what  Conveyance* 

T.     A    Feoffment  by  the  heir  in  the  life  rf  the  anctflor  without  war--^ 
^   ranty  is  no  bar  after  the  anceftor's  death.     Per  Brian  and 
Cateft)y;  e   contra  Tremayle.     Br.  Barre,  pi.  86.  cites  21  E. 
4.  81. 

2.  A  trujl  for  payment  of  debts  generally  is  good  againft  an  heir, 
though  no  creditor  be  party  to  the  deed,  nor  debt  expreffed  in 

E articular,  nor  covenant  in  the  leafe  to  pay ;  but  Lord  Keeper  faid, 
e  would  not  maintain  it  againft  ^purchofor.     Hill.  26  &  27  Car. 
2.  I  Chan.  Cafes,  249,  Leech  v.  Leech. 

(K.  2)  Pleadings  in  Adtions  againji  him. 

I.  "TNEBT  againft  the  heir;  the  defendant  pleaded  riens  per  dc- 
^^  fcent,  the  plaintiff faid^  affets  in  the  county  of  £.  C  and  S, 
and  the  vifne  was  of  all  three  counties ;  but  per  Norton,  if  he  has 
affets  in  any  of  them  it  is  fuffcient.  Br.  Affets  per  defcent,  pi.  24. 
cites  28  E.  3.  and  27  E.  3.  78.  But  in  fuch  cafe  three  feveral 
juries  were  awarded.  Fitzh.  Vifiie,  9. 

2.  Debt  againft  the  heir,  he  pleaded  riens  per  defcent;  and 
per   Hank,   if  he  had  by  defcent  in  ancient  demefney  he  fhall  be 

r  262  1  ^f^^^g^^  ^y  ^^  of  the  debt ;  quxre  in  formedon^  if  the  fame  law. 

*•  ■*  Note,  that  there  is  franklenement,  and  bafe  tenure  in  ancient  dc- 

mefhe.     Br.  Affets  per  defcent,  pi.  11.  cites  7  H.  4.  14. 

3.  In  debt  againft  the  heir  upon  an  obligation  of  his  anccftor,  he 
cannot  plead  a  releafe  made  to  the.  executor  Qf  his  anccftor, 
without  Jkewing  the  releafe  \  for  there  is  privity  between  them>  per 
Fitzherbert.    Br.  Mohlhans,  pi.  61.  cites  14  H.  8.  4. 

4* 


5)eir. 
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4.  If  a  man  oblige  himfelf  and  his  heirs  in  an  obligation,  and 
dies,  and  alTets  dcfccnd,  and  the  heir  aliens,  the  aJJ'eis^  there  he  i< 
difcharged  \  but  if  he  re-purchafe  the  fame  land,  it  Ihall  be  charged9 
for  it  is  fufficient  for  the  plaintiff  to  fayy  upon  riens  per  defcent 
pleaded  by  the  defendant,  that  ajfets  dejcended  to  him  in  fee  fimpley 
of  which  he  lOas  feifed  at  the  day  of  the  writ  pur  chafed  \  per  Engle* 
held  and  Krown,  vvhich  was  agreed ;  but  at  another  day  Fitzher- 
bert  and  Shelley  denied  this  cafe,  therefore  quaere ;  for  an  a£tioa 
perfonal  once  extinii,  is  extin(Sl  for  ever,  as  it  feems.  And  alfo  by 
the  re>purchafe  he  is  not  in  by  defcent.  Br.  Afiets  per  defcent, 
pi.  I.  cites  26  H.  8.  I. 

5.  In  debt  againft  the  heir  upon  a  bond  of  the  anceftor ;  he  $.  P.  3  Lev, 
pleaded,  that  his  ancefior  made  J,  S.  his  executor^  who  had  ajfets  \   189.  Davis 
that  J.  S.  died,  and  adminiftration  was  granted  to  W.  R.  where*  ]^a^|l]^Sr!* 
upon  it  was  demurred,  and  judgment  was  given  for  the  plaintiff;  AOetsper' 
for  tjie  obligee  may  fue  either  the  heir  or  executor  at  his  eledioq.  defcent,  pi. 
Bcndl.  96.  pi.  142.  hill.  3  Eliz.  *  Quarrels  v.  Capell,  I?.t!1.I^ 

*D.  204.b.pLiS.C. 

6.  Debt  lies  again/l  the  executor  of  the  heir^  upon  the  obligation 
of  the  anceftor,  without  any  averment  in  the  county  that  ajfets  di"* 
fcendedy  which  is  intendible  in  law,  till  the  contrary  be  pleaded  by 
the  defendant;  'per  Manwood.  Mich.  17  &  18  £liz.  D.  344.  b« 
in  pi.  I.  cites  M.  5  Eliz*  Lib.  Int.  171. 

7.  Debt  was  brought  againft  the  executor  of  the  heir  upon  the  S.C. cited, 

bond  of  the  anceftor^  without  any  averment  in  the  count,  that  ajfets  ^**  JjJjJ*^^ 

defcended  to  the  heir ;  this  is  intendible  in  laW  till  the  contrary  be  alTets  de- 

pleaded  by  the  defendant.     Mich.  17  &  18  Eliz.  D.  344.  b.  pi.  I.  fcended  to 

cites  Lib.  Intrat.  fo.  171.  the  heir 

'  made  it  at 

a  duty  due  by  the  heiri  but  the  reporter  who  cited  the  cafe  faysi  quxre  tamen  de  ceob 

8.  The  writ  againft  the  heir  for  a  debt  of  the  anceftor  is  in  the  And  be- 
debet  iff  detinet  \  per  Dyer.  2  Le.  11.  Hill.  20  Eliz.  C,  B.  in  cafe  caufc  the 
of  Hindc  v.  Lyon.  aaion  wat 

^  in  the  athnn 

0nly  it  was  held  ill,  though  It  was  infixed  to  be  for  the  defendant's  benefit,  and  cited  to  H.7.  8.  faw 
nor  was  it  cured  by  vcnlid^,  and  fo  iVc  court  gave  judgment  quod  querens  nil  capiat  per  billatn. 
3Lcv.  130.  Goodwin  v.  Newton-.  Tafch,  i6  Car.  ».  B.  R.— But  Mich.  19  Car.  2.  B.  R.  it  waa 
held  tluit  it  was  cured  by  vrrdUi  by  tiie  16  &  17  Civ,  2.  8.  but  would  have  been  ill  u^ion  dttmrrtrm. 
Sid.  342.  Comber  v.  Watton. 

9.  Debt  againft  the  niece,  as  coufm  and  heir  to  the  uncIC)  'who 
was  the  obligor ;  the  defendant  confefted  the  declaration  by  nient 
dedire,  but  that  nothing  in  fee  Jifuple  is  defended  to  her^  but  a 
rcverfion  of  a  mopre  in  S.  in  the  county  of,  &c.  pofl  mortem  J.  Ni 
&c.  The  plaintiff  may  praiyfpecial  judgment  upon  this  confeffion, 
VIZ.  Quod  recuparet  dcbitum  &  dampna  de  pradiSla  reverfumi 
levand*  cum  acciderity  and  fpecial  writ  (hall  iftue  to  extend  the  whole  ^ 
30  acres ;  and  it  feems  that  this  was  the  law  before  the  ftatute 
W.  2.  18.  D.  373.  b.  Mich.  22  &  23  Eliz.  pi.  14.  Anon. 

10.  Judgment  was  had  againft  the  heir  upon  the  bond  of  bit 
anceftor,  but  being  named  fon  and  heir  apparent  in  the  pleadings^ 
whereas  he  was  heir  in  fado,  the  judgment  was  reverfed.  Ow. 
J19.  Pafch.  35  EL  B.  R.  Pendigate  v,  Audley. 

II.  Error 


t6zt  ^eir. 

II.  Error  upon  a  judgment  in  debt ;  for  that  In  the  writ  he  was 

named  Ail  and  heir  apparenty  and  in  the  declarafion  fin  and  btir 

[  263  J  gcnerallv;  and  for  this  variance  the  judgment  was  reverfed  j  yet  it 

was  iaid  that  apparent  W9S  furpluiage)  fed  non  allocatur.     Cro. 

Eliz.  333.  Trin.  36  Eliz.  B.  R.  Anncfley  v.  Stokes. 

Nclf.  Abr.        1 2.  Debt  againft  the  heir,  whp  pleaded  riens  per  defcent  on  the 

2dds,^that'    ^y  ^  '*^  ^^^!^  brought,  the  plaintiff  replied^  that  he  had  formerfy 

upon  dc-      brought  an  a£fion  agatnji  the  heir  for  the  fame  deht^  and  thereupon 

murrer  the  he  was  outlawed^  which  was  afterwards  reverfed ;  and  then  he  im- 

f^™nt     "^^^^^y  brought  a  new  aftion,  and  averred,  that  the  heir  had 

becaufe  '    ^^^  ^^  ^^  t'"'«  of  the  firft  writ  \  defendant  demurred,  but  no 

after  that     judgment.    Hob.  248.  Hill.  12  Jac.  Spray  v,  Sberrott. 

writ  and 

before  the  fecond  a£lion  he  had  aliened  th;  aflcts,  and  in  fuch  cafe  he  is  not  chargeable  ■  ■■ 

Cro.  J.  589.  in  cafe  of  Walthall  v.  Aldrich  a  prefident  was  Htewn  of  9  Jac.  between 
Chbrito2(  a  WD  SpraY)  md  that  verdidt  and  judgment  was  for  the  plainii& 

S.  P.  and  13,  In  ajfumpfit  againft  the  heir  on  a  promife  to  pay  a  bond 

wafft^ed  ^^^  of  his  father's,  upon  conftdiration  of  the  plaintiff*  s  forbearing  to 

but  the     '  fue  him  (the  heir)  ror  it;  upon  non  aflumpfit  pleaded  a  verdict 

plaintiiF  was  for  the  plaintiff,  and  it  was  moved  in  arreft  of  judgment,  be« 

fllpiD'^  of  ^*"^^  ^^  ^^'^  ^^'  fr^^  ^^^  the  father  obliged  him  and  his  heirsy  and 
the  court  that  therefore  it  does  not  appear  that  the  defendant  was  liable  to 
prayed  nil  an  adiion,  and  fo  the  conftderation  void',  but  it  was  adjudged  that 
V^ua  ^^d  ^  ^^^  ^  intended  after  verdi^y  it  being  found  by  the  jury ;  and  th^ 
foDojudg-  plaintiff  had  judgment  upon  the  argument  of  the  reporter.  Raym* 
ttient.  Lev.  iaS.  Marg.  cites  Trin.  1656.  B.  R.  St.  Paul  v.  Lord  Rivers. 

i6e.  Hunt 

V.  Swain*  ■  And  the  Lord  St.  Paul's  casf.^  being  cited  as  adjudged  contra  in  the  late  time  n* 
regard  was  givet^  to  it,  and  Twifden  yrlyn  was  counfel  in  the  cafe,  faid  chat  it  was  then  taken  to  h% 
a  hard  ca^.    Ibid.?  In  the  cafe  of  Hcnt  v.  Swaiv  the  court  douhted.   Sid.  Z48,— — S.  C% 

fdjomed  Rayro.  127.  Pafch.  17  Car.  1.  B.  R. 

•  It  was  infifted  that  though  fuch  declaration  might  be  i/1  on  demurrer,  yet  if  is  good  tifur  a  vtn^,  th^ 
Jury  finding  htm  obliged  as  fon  and  heir,  and  that  otlierwife  there  had  been  no  confiderationi  and 
fo  the  jury  muft  have  found  non  aflumpfit ;  fed  non  allocatur ;  for  though  they  will  intend  a  per- 
ibnal  lien  againft  an  executor,  if  lie  has  afl'ets  in  hi$  hands>  though  it  be  not  averreii,  yet  t&t  court 
ntnJi  not  intmd  a  1  enJ  ILn  og^iitfi  the  btir,  though  he  he  bound  by  the  obligation  of  his  anceftor,  unkjs  it  tf 
^xprejily  alleged^  and  therefwre  they  would  not  intend  it  here,  though  it  he  after  a  verdiiSl,  and  fo 
judgment  was  arrefted.  Quud  iiotai  a  Saund.  136.  Barber  v.  Fox*  '  Vent.  159.  Trio^ 
%X  Car.  2.  B.  H. 

14.  In  debt  on  bond  againft  B.  as  heir  of  A,  he  pleaded  that  A^ 
ivas  feifed  infeey  and  conveyed  to  trujiees  to  the  ufe  of  himfelf  for 
lifey  remainder  to  the  f^eirs  male  of  his  bodjy  remainder  in  fee  to  his 
own  right  heirsy  with  power  to  the  trujiees  to  leafe  for  three  lives  or 
gg-years*  The  truftees  made  a  leafe  for  99  yearsy  and  B.  pleaded 
that  he  had  no  ajfets  prater  the  reverfton  expectant  on  the  faid  Uafim 
The  plaintiff  replied,  proteftandoy  that  the  fettlement  is  fraudulent^ 
pro  placito  faith,  that  he  has  aJTets  by  defcent  fufficient  to  pay  him. 
It  was  thereupon  demurred,  and  infifted  that  the  bar  is  good^  and 
that  the  plaintiff  (hould  not  have  replied  generally,  that  defendant 
had  affets  by  defcent,  but  to  the  prxter  only:  but  it  was  an* 
fwered,  that  die  plea  is  no  more  than  riens  per  defcent '^  for  the  rc- 
verfion  which  he  pleads  is  not  chargeable,  being  after  an  eftate 
tail(  for  if  the  leafe  were  expired,  yet  the  plaintiflF  could' not  re-* 
cover,  and  fo  the  prater  is  infignificanty  the  lands  under  it  not  being 
•hargeable.     And  the  plaintiff  having  traverfed  al|  that  is  material^ 


^e  need  take  no  notice  of  more.  And  accordingly,  the  court  held 
tile  praeter  idle,  and  the  general  replication  good,  and  gave  judg- 
ment for  the  plaintifF.^  2  Mod.  50.  Trin,  27  Car.  2.  C.  B, 
Ofballon  v.  Stanhope. 

15.  In  a  bill  by  obligee  rgalnjl  the  heir  of  the  obligor  for  payment 
of  a  debt  out  of  afiets  aJIeged  to  be  defcended,  if  the  bill  does  mf 
GlUge  that  the  heir  %i{;as  bound  by  the  bond,  defendant  may  demur} 
per  North  K.  Vern.  180.  Trin,  1683.  CrofBng  v.  Honour. 

16.  In  debt  aga'uift  B.  as  heir  of  A.  fhc  pleaded  riens  per  dejcentj  Sec  Trial 
find  the  jury  found  that  A,  died  feifed  in  fee^  leaving  ijfue  B,  his  ^l^^^ 
daughter^  and  his  wife  enfeint  of  a  fon^  who  was  afterwards  born,  mediate  betr 
hut  died  within  an  hour.^    It  was  adjudged  againft  the  plaintiiF,  ofanobU- 
becaufe   he  declared  againft  B.  as  daughter  and  heir  of  A.  her  JJjJoJ^are. 
father,  when  Jhe  was  fijier  and  heir  of  her  brother  who  was  laft  verAon  e^. 
feifed.     3  Mod.  256.  Trin.  I  W.  &  M.  B.  R.  cited  per  Eyre  J.  peaanto* 
as  the  cafe  of  Duke  v.  Spring.  uu!^aS 

not  a  fee  fimpte  in   poiTeCTjon)  defcended  by  mediate  defcents,  may  be  dechred  a^ainji  as  immedlaSt 
heir  of  hinii  withnul  mentionm^  the  intermediate  tijienti»    Adjudged   againft  th<k  opinion  of  Eyre  J. 

Carth.   129.  Pafch.  *  W.  &  M.  B.  R.  Kcllow  v.  Rowdert. 3  Lev.  a86.  S.  C— 3  Moi 

2  5>S.  C.        Show.  144.  Mich,  z  W.  &  M.  S,  C'  But  if  a  tHediate  bcir  had  been  afluaUy 

f  ifed  of  tic  fei  timpie^  the  declaration  (hould  have  been  fpeciaL    Agreed  Carth.  128.  as  was  held  ia 
Jenks's  cafe.  — Cro.C.  151.  S.  C*  and  held,  that  being  a  colLterui  bcir^  he  (hould  lie  charged 

17.  In  dibt  upon  a  bond  of  the  anceftors  brought  againft  C.  as 
heir,  he  (being  both  heir  and  executor)  pleaded  in  abatenunty  that 
there  was  another  a^ion  pending  againjl  him  and  others  as  executors* 

It  was  obje£ted,  that  he  could  not  charge  one  and  the  fame  perfon  ^ 

as  heir,  and  alfo  as  executor  at  the  fame  time ;  for  by  this  means,  he 
may  have  two  judgments  at  one  and  the  fame  time  for  the  iame 
thing,  and  for  v/hich  he  has  no  remedy  by  aud.  querela ;  and  of 
fuch  opinion  was  PoUexfen  Ch.  J.  on  the  firft  argument.  But 
Powell  J.  contra ;  for  being  one  and  the  fame  perfon,  reprefenting  * 
as  well  tne  heir  as  the  executor,  it  is  all  one  as  if  it  were  in  di- 
verfe  pcrfons.  Rookfby  J.  then  laying  nothing.  But  afterwards 
Pollexfen  being  dead,  judgment  was  given  by  Powell  and  Rookfbr 
that  defendant  anfwer  over.  3  Lev.  303.  Pafch.  2  W.  &  M. 
C»  B.  Haight  v.  Lanham. 

18.  Arranger  need  not  fhew  cofinage  in  any  cafe;  a  man  may  ln<Wr«r« 
bring  an  a£lion  againft  a  coufin  and  heir  as  couiin  and  heir,  without  ^  aL*^* 
fliewing  how.     Per  Holt  Ch.  J.  Show.  249.  Mich.  2  W.  &  M.  theniaimlflf 
in  cafe  of  Kellow  v.  Rowden.  need  m 

Jbnu  bow 
mrVy  &c    For  the  plaintiff  is  a  ftranger  and  it  would  be  hard  to  compel  him  to  fet  forth  anoCher'e 
pedigree,    i  Salk.  355.  Deaham  v.  Siephenfon.-*— 6  Mod.  241.  S.  C.  Mich.  3  Annae,  B.  R. 

19.  3  Cff  4  /F.  tf  il^   14.  /  6.  enaSs,  that  whire  an  a^ien  In^*'*- 
rfdebt  upon  affecialty  is  brought  againft  an  heir^  hi  maj  plead  riens  J^"^^ 
per  defcent  at  the  time  of  the  original  writ  brought  or  btllfiUdy  and  pleaded 
%he  plaints ff  may  reply,  that  he  had  lands,  &c.  from  his  anceftor  riens  per  ie^ 
before  the  original  writ  brought^  £^r.  and  if  upon  iJfue  joined  thenonj  ^^^^^ 
it  be  found  for  the  plaintiffs  the  jury  Jhall  enquire  of  the  value  of  the  biihThm 
lands  defcended^  and  thereupon  judgment  Jhall  be  given^  and  execu-  pUiniiff  r<w 
tion  awarded  to  the  value  of  the  land ;  but  if  judgment  given  againft  ^'^^{^^  . 
fueh  heir  be  by  confejjion^  without  conf effing  the  affets  defcended^  or  Mgor  (fL 

afen 


thcr  of  the  upon  itmurrcr^  er  nihil  dicit,  //  /hall  he  for  the  debt*  and  damages^ 
du/^^ll    ^^^^^^^  ^^y  ^'"'^  '^  enquire  of  the  landsy 

m  day^  and  that  defenJafit,  after  the  ileath  of  the  fathrr,  and  h  fore  the  day  of  the  hiU^  (sfe,  viZ./irfA« 
day^  which  was  a  day  after  the  death  of  the  obligor,  l^id  Lndi  ty  d^fna  fcm  his  f otter  in  ftefn.pkt 
undepri€d\do  (the  plaintiff",^  dt  dfbito  prtedifl,  Ui  haJJ/-  fAmt^  viz.  apud  H.  prxdi<^.  &  hoc  paratus 
eft  vcrificare  undc  petit  judicium  accordinj^'to  this  {l;itiite.  It  was  objc^cd  that  the  repHcitkn 
was  ill,  becaufethe  plaintiff  had^M/  the  v^lue  nf  the  hndt  in  iffue  by  thcfc  words,  unde,  ice.  de 
^bito  przdidlo  fatisfccifTe  potuir,  which  ihnuld  have  been  omitted,  becaufe  thcjlatutt  is  exftrfft, 
that  after  the  ijfue  t'sedy  tie  jury  Jf\dl  enquire  cf  the  valat,  fo  that  It  is  matter  of  inqucft  only  ex 
officio,  and  not  to  the  point  of  the  ilfue.  Ami,  that  by  this  f^atute,  the  plaintiff  is  only  to  renr'er 
fro  tattto,  vnth  rtfp'M  to  the  value  of  fuch  ah'encd  ajl'.t  ,  and  is  not  to  bavr  a  ^'tirrai  jud^nuni  agaiivit 
the  heir  as  at  commcn  Jaw  upon  a  falfe  plea.  But  per  Cur.  upon  deb^itc,  this  replicacit>n  was 
held  good,  and  that  if  undc,  Aic.  <ie  dcbito  pradifto  faii^fecilfe  potuit,  had  been  left  out,  it  might 
have  been  a  good  caufe  of  objedion.  For  lhefi:tuiegiv:f  ro  ocafcn  to  alter  awf  mort  of  the  form 
#/■  the  replication  conimou  in  fuch  cifcs,  hut  c^ily  at  to  the  time  concevin^  the  *x(fcts  by  dfcerJ;  and  tie 
mi:lu/wnf  which  before  the  ftatutc  was  to  the  country,  muJI  now  he  loith  an  t.^.rnunt  orjy^  that  the  de- 
fendant may  hare  an  opportunity  to  anfwer  the  new  matter  allrtlged  in  the  replication  \  and  the 

plaintiff  had  judgment,     Carth.  353.  Trin.  7  W.  3.  B.  R,  Rcdlhaw  v.  Hefttr 5  Mod. 

|«2.  S.  C.  but  noi  faid  tnere  to  be  adjudged,  though  Nclf.  Abr.  t.t.  Heir.  (B)  pi.  19.  is  fo. 

20,  A.  feifed  in  fee  took  to  baron  J.  S.  they  have  iflue  B.  and 
C.  £nd  then  A.  the  feme  died  feifed^  and  f,  S,  was  tenant  by  the 
curtefyy  during  whofe  iife^  B.  to  whom  the  reveriion  defcended,  /«- 
r  26  C  1  ^^  '"'^  ^  bondy  and  died^  leaving  E,  his  daughter  and  heir ;  then 
\  ^  ^  E.  diedy  and  the  land  defcended  to  F.  her  aunt,  the  faid  J.  S.  being 
ftill  liying.  In  debt  on  this  bond,  the  count  was  againji  F.  as 
heir  of  E.  the  daughter  and  heir  of  B.  and  adjudged  for  the  plaintiff, 
per  tot.  Cur.  (Nevill  being  abfent)  Lutw.  507.  Trint  6  W.  &  M, 
C*  B.  Kooke  V,  Clealand, 

sceFinet  (L)  Plcadings  in  Adions,  &c.  by  bim. 

(R.  1)— 

(C)  f.   pjE>   y^^  'S  in  pofleflion  by  defcent^"  need  not  Jhew  fpeciakj* 

•*^  Per  Cur.  Br.  Monftrans,  pi.  65.  cites  24  E.  3.  52. 

2.  A  man  may  have  writ  of  cofmage^  though  his  coujtn  did  not  die 

feifed  \  for  if  he  was  feifed  the  day  of  his  death  it  fuiiices;  becaufe, 

fo  are  the  words  of  the  writ,  and  fo  is  F.  N.  B.  tit.  Mortdancelbf) 

quod  nota.     Br.  Cofinage,  pi.  i.  cites  40  £.  3.  38. 

•  In  this       '  3*  *  Scire  facias  upon  a  nne  was  brought  as  coufin  and  heiry  and 

writ  «<^may  Jid  not  Jhew  how  coufin^  and  therefore  judgment  of  the  writ,  &  non 

dkhwty  allocatur ;  for  in  \formedon  it  ought  to  be  {hewn,  but  mfcirefaciay 

thou^h'whfi    tlie  one  and  the  other  is  fufHcient*     Br,  Brief,  pi.  47.  cites  41  £• 

■of  contained     9    12 
in  the  writ*       ^*      •^* 

Br.  Cofinagc,  il.  X3.  cites  27  H.  6.  1.— — The  cofmage  was  (hewn  in  the  count  oviyj  and  goodj 
for  it  is  a  writ  judiiial;  contra  in  nvrit  ori^indtf  as  fnrnaodon,  &c.  Br  9rief,  pi.  518.  cites  8  H.  4 
az.  {  S.  P.     Br.  Cofinage,  pi.  1^.  cites  11  H*  4.  i.         But  fee  pi.  10.  contnu--— In  jlir* 

Jaciai  upon  fine  by  one  as  COufin  and  heir,  the  plaintiff  did  not  p.cw  how  coufin  ly  writ  nor  ly  roJIf  aod 
therefore  the  writ  was  abated  by  award  after  iffue  joined,  and  in  another  term  ;  for  tne  writ  is 
infufficient  by  master  apparent.     Br.  Cofinage,  pi.  8.  cites  38  H.  6. 4^  S.  P.  Br.  Cofinagr^ 

pi.  13.  cites  38  H.  6.  37.  S.  P.  And  it  was  not  amended;  fur  it  was  in  emoiher  ttrm,     Br.  Briet, 

pi.  249.  cites  38  H.  6.  39. 

In  avowry  for  rent  granted  II  li.  2.  the  defendant  fliew*ed  the  defceni  to  f,  S,  whofe  heir  he  is,  hut 
fhews  not  how  he  was  beirm  The  plaintiff  demurred  generally  ;  and  the  court  thought  that  he  need 
not  (hew  in  the  writ  how  heir,  Imt  in  the  declaration ;  and  an  avowry  is  as  a  declaration.  But  they 
held,  that  to  (hew  how  heir  is  only  form,  becaufe  not  traverfable,  but  that  bar  «r  not  heir  only  it 
iffuahle ;  and  that  therefore,  upon  a  genet  al  demurrer ,  this  is  holpen  by  the  flatate  27  i?A««  but  the 
f  not  pleadmg  the  deed  of  the  rent  here  (hewn  in  couit,  or  that  hie  in  curia  trofert  is  matter  of 
Cubftancc  not  aided  by  the  ftatyite.    Mo.  885.  pI.  1243.  Heard  v.  Balkci-vilL— — And  it  it 

tbea 


|>eto.  26i 


there  faid,  th2it  in  error  in  B.  R.  it  was  adjudged  that  fuch  exception  wm  not  |;oo^t    Citte 
Ikenry  Wallop's  cafe.— — f  Hobert  Ch.  J.  cited  S.  P«  and  S.  6.  H6b.  301. 

4.  Intrufion  of  ward,  where  the  plaintiff' mad^  title  to  the  ward 
ms  heir  to  his  father^  yr\io  held  of  him  in  chivalry;  the  defendant 
faid  that  the  land  was  given  to  the  father  and  mother^  and  to  the 

heirs  of  their  two  bodies^  and  the  feme  furvived.  Judgment  of  thd 
writt  which  does  not  make  him  heir  to  the  mother j  Sc  non  allocatur  ; 
for  this  writ  is  in  the  perfonalty,  otherwife  jt  is  in  writ  of  ward| 
which  is  real,  and  therefore  the  defendant  was  compelled  to  aiv* 
fwcr.     Br.  Brief,  pi.  507.  cites  43  E.  3.  4. 

5.  In  fcire  facias  to  execute  a  fine  the  plaintiff  demanded  as 
coufin  and  heir,  and  fhewed  the  coudnage  out  of  the  writ,  and 
not  within,  as  in  formedon,  and  exception  was  taken  to  the  writ, 
&  non  allocatur;  wherefore  he  conveyed  as  fon  of  J.  thefon  of  E, 
and  the  tenant  faid^  that  E*  had  nofuchfon  as  f.  and  good,  without 
giving  other  mother ;  contrary  if  he  had  faid  that  J.  was  not  the  fon  of 
£.  fbr  in  the  one  cafe  he  afHrms  fuch  perfon  to  be,  and  in  the  other 
not,  and  the  other  faid  that  fuch  fon  J.  was  born  and  begotten  at 
D.  in  another  county,  and  the  vifiie  was  of  botli  counties.  Br.  Sci. 
fa.  pi.  67.  cites   8  H.  4.  22. 

6.  Scire  facias  againji  a  parfon  upon  a  recovery  in  ceffavlt  againft 
the  predeceffor  by  the  father  and  mother  of  the  plaintiff'^  and  he 
brought  this  a£iion  as  heir  of  his  mother,  Caund.  prayedT judgment 
of  the  writ  j  for  he  fhould  make  himfelf  heir  to  both.  But  per 
Fulth.  not,  but  only  to  the  mother  who  furvived  ;  and  per  Brown, 
it  appears  in  the  record  that  the  baron  had  nothing  but  in  jure 
uxorisj  and  therefore  the  writ  awarded  good.  Br.  Brief,  pi.  170. 
cites  8  H.  6.  24. 

7.  Scire  facias  by  two^  as  confins  and  heir  of  N.  and  y,  viz.  as  S.  P.  ibid* 
daughters  of  M.Jon  of  the  faid  N.  and  J.  and  couftns  and  heir  of  P^;497- 
the  faid  N.  and  *  J.  and  dul  not  Jl^ew  the  death  of  M.  their  father^  Tl^l^ 
and  yet  well  per  Cur,    For  it  (hall  be  intended  that  he  is  dead,  by  S.  P.  Br. 
reafonthat  they  are  named  daughters  of  N.  and  coufms  and  heirs  of  ^^P^cder, 
N.  and  J.  which  cannot  be  if  iVl.  fon  of  the  faid  N.  and  J.  was  not  7  h.^v^^t!* 
dead,  quod  nota.     Br.  Brief,  pi.  412.  cites  11  H.  6.  43.  '^Stina^- 

»             f           X  P*^l  of  iuath 

1)7  tf^e  fon  and  heir,  he  is  not  boiu'.J  to/iy  tb  t  iIjt  deer  if-d  had  r?  ftm:  ll'nm^  at  the  time,  ice.  nor 
M  ttffeal  by  coujin  iuid  heir^  lofty  t'.'ut  the  Jnr.iftJ  la-i  no  r.n.  Ibid. Hut  in  formedon  in  remain- 
der or  reverter,  where  he  claims  as  heir  by  dcfccr.c  of  the  laud,  he  fluil  Ihew  the  death  of 
tenant  in  taiL    Note  a  diverfity.    Ibid.  *r  '  AAl 

8.  In  fcire  &cias  of  land,  as  couGn  and  heir  upon  a  fine,  or  the 
like,  if  idem  dies  be  given,  there  it  is  not  vfual  to  enter  the  cofinage^ 
hut  if  the  party  prays  execution^  then  it  is  ufed  to  enter  the  cofmagc 
in  fuch  form,  et  fuper  hoc  idem  petcns  dicit  quod  ipfe  eft  confang.  et 
heres^  &c.  And  Jhew  how  Coufin,  &  petit  executionem^  and  it  was 
hdd  ^ood  enough.  Per  Comberf.  Prothonotary.  Quod  nota  bene. 
Br.  Cofinagc,  pi.  12.  cites  33  H.  6.  54. 

9.  In  wtf/?,  if  the  defendant  appears,  and  the  plaintiff  eoweys 
the  reverfion  as  coufin  and  heir  to  the  leffor,  hejhallfiew  how  coufin ; 
and  e  contra  where  the  defendant  makes  default^  by  which  a  writ  to 
enquire  of  wafl  is  awarded,  quod  nota  divcrfxtat.  Br.  Titles, 
pL  56.  cites  34  H.  6«  44. 

xo.  Iiv 


i66  befr^ 

So  in  Off  m  io.  In  firmeJorfy  the  tenant  vouched  one  J.  as  eouftn  and  heir,  and 
«*«f  he  (hewed  how  couQn;  and  per  tot.  Cur.  he  need  not  tojhewbofw 
ft!w  tow    ^^^^  *"  **^  a<aion.    Br.  Voucher,  pi.  76.  cites  15  E;  4.  4. 

CDuiia  /fV/lAr  dmmgmng  of  the  vfarranty  to  th«  vouchee^  when  he  appears  ;  per  Feacot.  Quod  noit 
fieptur.    Br.  Cofinage,  pi.  5.  cites  38  £.  3. 15. 

II.'  Contra  in  writ  of  entry  within  the  degrees;  for  he  ought 
not  to  vouch  out  of  the  line,  therefore  he  fhall  {hew  there  how 
coufm.     Ibid. 

12.  Error  was  affigned,  becaufethe  tenant  in  the  former  record 
f  leaded  that  his  father  was  feifed  infecy  and  died feifed^  and  the  land 
defcended  to  him  asfon  and  hetr  of  his  iaid  father,  and  did  mt  fay 
that  he  was  his  fin  and  heir  in  fa^y  and  yet  well,  per  Cur.  For  the 
ufual  entry  is  not  otherwife,  and  fo  it  is  ufed  that  a  man  may  juftify 
asfervanty  &c.  as  bailijfy  &c.  or  as  executor  of  fuch  a  teflamenty 
&c.  to  do  fuch  ad ;  and  it  is  ufed  in  pleading,  that  a  man  was 
feifed  in  his  detnefne  as  offecy  and  not  in  his  demefiie  in  fee ;  the 
iame  law  to  fay  as  coufin  and  heir,  &c.  and  fo  no  error  by  the  opt* 
nion  of  the  court,  and  after  it  was  adjudged  no  error.  Br.  Error^ 
pi.  143.  cites  5  H.  7.  2. 

13*  In  trefpafs  ;  the  defendant  faid  that  his  father  wasfeifedy  and 
died  by  protejlation  fiifedy  and  he  entered  as  heiry  and  gave  cckur 
to  the  plaintiff;  there  ih'ish^ir  ought  to  be  confeffedy  avoidedy  or  tra^^ 
verfedy  Quod  nota ;  per  Cur.     Br.  Barre,  pi.  2.  cites  26  H.  8.  7. 
•  3  Mod.  i^,  ♦  Where  a  man  claims  as  heir  in  fee  fimple  to  any  man  by 

eSeofiiel'  ^^^^ent,  he  mufl  mate  himfelfheir  to  him  who  was  lajl  feifed  a^uaUf 
low  V.         rf  the  inheritance.     Co.  Litt.  1 1.  b« 
Rowden. 

9  Mod.  256.  !$•  Vz  man  claims  as  coufin  and  heiry  he  mufi  Jhew  haWy  but 
in  cafe  of     not  when  he  claims  as  brother  orfon  and  heir.    Per  Dodderidge  J- 

If.Rowr  Godb.  275.  pi.  388. 

DIN  per  Eyre  J.'  If  one  brings  a  firmuhn  in  dffander^  he  muft  nime  tvery  Ohslo  whom  any 
rigfat  did  ddcend,  or  otherwife  the  writ  will  abate.  Per  Eyre  J.  3  Mod.  256. 

Bui  in  a  nurituftrrar  to  reverfe  a  fine  as  courm  and  heir»  and  adigiis  errors,  and  brings  a^i/*. 
ad  auditnd*  trrweSf  and  (hews  not  in  either  of  the  faid  writ  how  coufm  ;  it  was  refoWed  good 
upon  deimirrer  ;  for  the  one  is  but »  comniiflion  to  hear  the  errors^  and  needs  not  fuch  certainty ; 
and  tlie  other  is  but  a  writ  founded  thereupon,  nor  is  it  requifite  tha:  the  title  be  ihewed  therein^ 
vnlefs  it  be  in  a  fpecial  cafe.    Cro.  J.  lio.  Pafch.  5  Jac.  B.  R.  Cliampernoon  v.  Codolphin. 

[  2^7  ]  ^^*  ^  debt  for  rent  by  the  heir,  referved  on  a  leafe  made  by  the 
fathery  the  plamtiiF  counts  that  he  is  fin  and  heir  of  the  Icffory  but 
does  mi  allegey  that  be  brings  the  aiiion  as  heir;  and  upon  excep- 
tion taken,  Williams  J.  (aid,  that  he  ought  to  have  ihewed  in  his 
.declaration;  how  he  came  to  the  reverfxon,  and  thereby  to  intide 
liimfelf  to  his  action,  and  adjudged  for  the  defendant.  Bul£  48. 
Mich.  8  Jac.  Smith  v.  Nulam. 

.17.  £rt»r  to  reverfe  a  fine  taken  by  commiffion,  and  die  error 
affigned  was,  that  the  cognifor  died  before  the  return  of  the  writ 
.of  ^ovenanlt  But  diis  point  was  not  argued,  becaufe  juftice 
AOyboo  was  of  opinion,  that  the  plaintiff  in  the  erroxs  had  not 
weU  intitled  himftlf  by  the  writ;  for  it  was  brought  by  him  ut 
€9lffinguineus  ii  heres Jcilicit  filiusy  &c.  h\xt  AoA  not  fiew  hn9  he 
was  ^  kindred.    To  this  objedtion  Su:  William  William^  tho 

foUicitor 


Ibllicitor  general  replied,  tfiat  if  a  defcent  be  from  20  anceftors,  It  is 
not  necefjary  to  fay  that  he  was  fon  and  heir  of  fucb  a  ene^  who  was 
/on  and  heir  offuch  a  one^  who  was  fon  and  hetr  offuch  a  one^  andfi 
to  the  twentieth,  anceftor.  Agreeable  to  this  are  all  the  precedents 
in  formedons  it  is  only  (aid  that 71/1  defcendit.  Adjornatur.  3  Mod* 
152.  Hill.  3  Jac.  B.  k.  Price  v.  Davies. 

li  In  pleading,  if  the  fon  will  make  himfelf  heir  *  to  the  uncle^  •!  P* 
he  muft  ihew  how«  and  make  ih^  father  a  medium  ^  that  is,  that  ^i^c^^L 
inheritance  defcends  to  him,  ut  confanguineo  et  hseredi ;  viz.  fon  of  show  %^ 
fuch  a  one,  who  is  brother  and  heir  to  the  uncle.     12  Mod.  619.  in  cafe  of 
Hill.  13  W.  3.  B.  IL  in  cafe  of  Blackborough  v.  Davis,  R^wd^Il. 

But  a  Jon  need  never  (hew  bis  cofuiage  ;  for  he  U  immediate  lieir.    Ibid,  per  Holt. 

19.  And  fo  in  cafe  of  defcent  from  the  grandfather^  you  muft 
do  it  io  like  manner  by  the  father,  that  it  defcends  to  him  ut  con- 
finguineo  et  hxredi,  viz.  as  [on  and  heir  to  the  father y  who  is  fon 
ma  heir  to  the  grandfather.  12  Mod.  619.  in  cafe  of  Blackbo- 
rough V*  Davis. 

20.  But  brother  and  filler  are  in  an  immediate  degre'e  to  one 
anodier^  and  for  that  mednot  mention  the  father  in  making  title  to 
«acb  other;  and  for  this  he  quoted  the  great  cafe  of.  Foster  and 
Ramsey  in  the  Exchequer ;  two  fons  of  an  alien,  born  in  Eng- 
land, one  of  them  dies,  the  other  (hall  be  his  heir,  and  making 
tatlehe  need  not  mention  the  father.  12  Mod.  619.  in  cafe  of 
Blackborough  v.  Davis. 

« 

(L.  2.)      Charged.  Included,  though  not  named.    ^^^^^^ 

X.  f  F  a  man  Uafes  for  years  by  deed  with  warranty^  and  the  lejfie  Br,  Cove- 

*   is  oujied  by  a  firanger  by  titUj  adion  of  covenant  lies  agaiaft  nant,  pL 
Ac  leflbr,  and  agaiim  the  heir,  if  he  has  obliged  the  heir  to  vrar-  c— The*' 
ranty,  and  fo  fee  that  the  heir  i's  not  bound,  if  the  warranty  docs  warrancy 
jut  exprefs  heirSy  per  Littleton.     Br.  Defcent,  pi.  50.  cites  32  muft  name 
H.  6.  32.  ^^^  ^j» 

and  the  hein  muft  have  aflets  by  defcent  in  fee  fimple.    Br.  Covenant,  pi.  3S.  cites  S.  C. 

2.  jtnd  if  a  man  covenant  by  indenture  to  build  a  houfe,  and  does  Br.  Cove- 
.not,  and  dies;  aSion  of  covenant  lies  againjl  the  executors,  becaufe  ^^"citw* 
the  teftator  broke  his  covenant,  but  not  againfl  the  heir  without  s.  c.  &  P. 
warranty*,  and  fo  fee  that  the  executor  may  be  bound  without  byLittle- 
expreis  virords  of  executors  j  per  Lit;tleton.   Br.  Difcent,  pi.  50.  ^*^'*- 
cites  32  H.  6.  32. 

3.  Heir  (hall  not  be  ^ £ jr^^i  in  grant  nor  in  warranty  without  S.p.agree4 
exprefs  words  of  heirs.     Br.  Grants,  pi.  x6i.  cites  2X  H.  7.  4.  Pafd^JV 

Ja.  B.  R.  Cro.  J*  570.  in  the  Exchequer  chamber,  in  cafe  of  Goodwin  v.  Goodwin* 

4*  A.  makes  feoffment  in  fee  to  B.   and  binds  hinf elf  only  to  [268  1 
^warranty  without  more\   B.  is  impleaded  and  voucheth  A.  who 
.interetb  into  the  warranty,    and  lofeth  fo  as  judgment   is  given 
^gainjt  B.  and  alfo  to  recover  in  value  againfi  A.  who  before  exe- 
cution 


i6?  ^elt.  .         ' 

Cution  dies;  per  Cur.  B.  (hall  have  execution  iii  value  again^  thd 
heir  of  A.  4  j^e;  206.  Mich.  21  £liz.  B.  R«  Anon. 

(M)    Where  he  fliall  be  ths  Jirfi  raker. 

i.  T  F  the   king   grants  to   me  that  my   heirs  /hall  be  quit   ef 
**•  /p//,  this  is  a  good  grant  for  my  heirs,  and  yet  1  myfclf  ihaU 
tiot  take  advantage ;  per  Danby.  But  Prifot  dubitavit.  Br.  Patents, 
pi.  28.  cites  38  U.  6.  10. 

2.  \i  tenant  for  life  he  of  land  out  of  which  a  rent  is  iffuing  infee^ 
and  the  tenant  for  life  purchafe  the  (ame  rent  by  grant,  this  grant  is 
good  to  tak^  efFed  m  the  heirs  of  the  tenant  for  life,  and  yet  he 
had  poiTeffion  in  the  whole  land  at  the  time  of  the  grant,  &c. 
Perk.  f.  81. 

3.  A  man  cannot  at  this  day  grant  landi  in  tail^  and  referVe  a 
rent  to  his  heirs^  and  exclude  the  grantor  hinfelfi  for  the  heir  cannot 
take  any  thing  in  the  life  of  the  anceftor,  neither  can  the  heir 
take  any  thing  by  difcent,  when  the  anceftor  himfelf  is  excluded. 
Co.  Litt.  99.  b. 

4.  If  a  man  had  granted  linds  at  the  Common  law,  to  hold  6f 
his  heirs,  thtk  wor^s  (to  hold  of  his  heirs)  zrevcidy  and  he  (hail 
hold  of  the^grantor,  as  he  held  over ;  which  he  fhould  have  done  if 
he  had  made  no  refervation  at  all.     Co.  Lict.  99.  b. 

I  Rep.  155.  ^,  If  covenant  be  by  indenture,  that  /f/sfon  Jkali  marry  B.*s  daugh^ 
HicToR  '''"'  ^^^  which  B,  gave  to  A,  lool.  and  for  this  A.  covenants  with 
OP  Chid-  B.  that  if  the  marriage  Jhall  not  take  effect ^  that  A.  and  his  heirs  JhaU 
DiNo.  bifeifed  of  lOOO  acres  in  D.  to  the  ufe  of  B,  and  his  heirs  until  A. 

citesVc?'  ^^  ^^^^^  ^^  executors  repay  the  100/.  and  after  B.  has  ijfue  within 
and  the  '  (ig€  ond  dies,  and  the  marriage  did  not  take  effe£f,  by  which  die 
repoitcr  eftate  is  executed  in  the  heir  of  B.  by  the  ftatute  of  ufes  made 
ck«ihe^  anno  27  H.  8.  notwithftanding  that  B.iwas  dead  before  the  refuikl 
S.  C.  cited  of  the  marriage,  for  now  the  vfe  and  pojfejfum  is  vefied  in  the  heir 
Arg.  Mo.  gf  B,  fo  that  the  indentures  aiid  covenants  Jhall  have  relation  t9 
^''  Jlp**i  '^^  making  of  the  indenture  \  for  thefe  indentures  bind  the  land  with 
ftjL  i^.^  *  the  ufe,  which  indentures  were  in  the  life  of  B.  But  quaere,  if  the 
heir  of  B.  (hall  be  in  ward  to  the  lord  ?  For  he  is  heir  and  yet  pur^ 
chafor  as  it  feems.    Br.  Feoffments  al.  Ufes,  pi.  59.  cites  3  M.  i. 

o.  A.  made  a  grant  to  B.  that  if  B.  paid  A,  20 1.  at  Eajlerj  B, 
Jhould  have  an  annuity  of  40  J.  to  him  and  his  heirs ;  if  B.  dies  before 
Eafler^  B.'s  heir  fhall  never  have  it ;  per  Anderfon  Ch.  J.  Goldfb. 
64.  ia  pi.  2.  Mich.  29  &  30  £liz. 

7.  A  man  cannot  entail  a  remainder  to  his  right  heirsy  unlefs  he 
begin  firft  in  himfelf.  Arg.  Le.  102.  Pafch.  30  Eli^.  B.  R.  in  cafe 
of  All^K  v.  Pa]LM£R,  cites  D.  237.  and  Br.  32.  H.  8.  Gard.  93. 
Whereas "  8.  A.  in  conftderation  of  lOoL  bargains  and  fells  Black  Acre  by 
""*"  *"^?h  Jwlc'^^^re  inroUed  to  B.  and  by  the  fame  deed,  in  confederation  efthe 
it^hatif  fci4  100 1'  ^^^  rf  ^^"^  ^*  *^  granted  afterwards  by  B,  covenants^ 
l|»  doth  net  that  if  he  fells  any  part  of  his  other  lands  that  B-  fhall  have  the  firft 
""iT/ftMMl  ^^^^  ^^^  ^^  purchafe  of  them,  and  if  he  attempts  to  fell  without 
UiM  to      foch  offer  to  6.  that  then  A.  <ind  bis  htirs  will  Jlandfifed^  for  the 

famt 


Jame  cdnfiderathnSy  to  the  tife  of  B.  apd  hts  bctrt  of  all  ftich  lands  thonfeof 
«  be  ihaii  attempt  to  alien  without* fuch  notice ;  B.  dies,  leaving  jj^j^.  r^* 
M.hishetr}  A.  without  notice  fells  other  land  toj.  S,  who  had  d»es;*tt>e 
notice  of  the  cdvenant;  the  rent  was  not  granted,  yctthe  juftices  covenantor 
agreed  that  the  confideration  was  good  enough,  though,  but  tnt  of  ^arry  ^bi« 
the  two  things  be  performed^  that  is  the  payment  of  th<S  money ;  ufe  arifcs  as 
and  fecondly,  that  the  rent  ihould  have  been  granted  in  convenient  "weii  to  ths 
time,  which,  not  being  done,  is  no  part  of  the  confideration.  |oB°f,j^^ 
Thirdly,  they  doubted  if  the  heir  of  B.  ibouki  take  benefit  of  the  feif  if  ha 
contingent  ufe.    Mo.  54.7.  Hill.  37  Eliz.  Mills  v«  Parfcms.  had  been 

living,  «nd 
Y\t  •  (hal!  have  the  land  in  the  nature  of  a  defcent.  i  Mod.  lot).  Pafch.  29  Car.  2.  Arg.  in  cafe  of 
Southcott  V.  Sto^vell.'->— citos  a  Roll.  Ahr.  794.  Parfons  v.  Willis.  ^f  260 1 

9.  A  deed  of  bargain  andfale  was  inrollcd  after  the  death  ofbar^ 
gainee  and  within  the  6  months.  It  was  refolvcd  by  the  three  Ch. 
J.  on  a  cafe  out  of  the  court  of  wards,  that  the  heir  was  to  fae  livery; 
for  they  agreed,  that  this  differed  from  all  the  cafes  put  in  Shelly's 
Case  of  recovery,  fine  executory,  or  covenant  to  raife  ufes,  as  in 
Wood's  Case  there,  and  the  like  where  the  eftate  vcfts  in  tho 
heir,  though  quafi  heir  that  never  v.'as  in  the  anceftor ;  for  this 
upon  die  inrollment  fettles  in  law,  as  betvveen  the  bargainor  and 
bargainee  ab  inittOy  upon  th^  Jiatute  27  H.  8.  10.  of  uies,  which 
joins  all  the  eflates  to  the  ufes  ipfo  fa&o,  only  the  ftatute  of  inrol* 
ment  (ays,  that  in  that  cafe  it  (hall  not  veft,  except  the  deed  be 
inrollcd  ;  (b  that  if  it  be  inroRed  it  veffs,  not  by  the  ftatute  of  in* 
roUments,  but  by  the  ftatute  of  ufes,  prefently.  Hob.  136.  Pafch, 
15  Jac.  Dimmock's  cafe. 

10.  If  a  man  devife  lands  to  one  and  to  his  heirs^  and  after  the  'S.  Cr 
devifee  dies  before  the  devifor^  the  devife  is  void ;  for  the  will  was  ^^^  ' 
alterable  at  the  pleafure  of^thc  dcvifor,  and  the  heir  cannot  be  par-'  a^j/Mkh* 
chafor.     I  Rep.  155.  b.  Mich.  40  &41  Eliz.  B.R.  in  the  Redor  13J3C.  B. 
of  Chcddington's  cafe.— Cites  PI.  C.  345.  a.  •  Bret  v.  Rigdcn.     ^t'^^jof* 

59.  per  Jooes  J.  Or  if  n/r'^-ww/  be  msidc,  and  hrf.^re  livery  the  feoffee  dies  J  or  if  grantee  cf  the  f  ev(TU 
/i'^  dies  ixf»re  atr^ntm.nt,  tue  heir  (hall  noc  take;  fen*  the  conveyance  was  not  perfect.— ^-But 
if  a  man  deviji.  to  J.  S.  uf>Ofi  (oniifgent,  and  devifor  dies,  and  then  J.  S.  dies  before  the  contingent^ 
and  after  the  contingent  happens,  it  fecins  that  the  heir  fliall  take  ;  for  the  will,  wluch  wai 
the  cnnvey;iAee,  wan  perfect  by  the  death  of  the  devifor,  and  not  to  be  altered  by  any; 
per  Jones  J.  Jo.  59.  Mich.  22  Jac.  B.  R.  u\  cafe  of  Fc.y  v.  Hyrde.  ■  ■  ■  For  when  the  convey-* 
aoce  is  perfect  in  the  life  of  an  anctflor,  the  heir  (htll  take  though  the  contingency  does  noc 
hti^jien  in  ch0  Jife  of  Uie  ancefior;  per  Jones  J.  aRoli.  R.  484.  in  S.  C.  by  name  of  Uurd 
▼.  Foy. 

11.  Bond  by  A.  to  B.  upon  condition  to  offure  land  during  his  Jenk.t49* 
life  to  B.  and  his  heirs ;  B.  diesy  living  A.  per  Whitlcck  and  Jones  P^*^*^ 

J.  the  conveyance  muil'  be  made  to  the  heir,  but  Dodderidse  and 
Hyde  J.  contra;  but  judgment  bv  the  confent  of  Hyde  Ch.  J. 
was  given  for  the  plaintiff.  Jo,  ibi.  Trin*  4  Car.  li.R«  Eaton 
V.  Butter. 

12.  Upon  render  by  fine  to  A.  and  his  heirs,  if  conulee  dies  s.  P.  J 
before  entry,  the  heir  of  the  conufee  may  enters  for  the  land  is  59*<^>(e 
bound  with  the  fine.    Jcnk.  124.  pi.  50. 249.  pi.  40.  cl"  r\nnli 

tti9  Redtor  of  Cbeddiogf on's  cafe^— -*  x  Rep.  105.  a^ 

•  Vot.  XIV,  Y  13.  Upon 
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jenk.  149.  t3.  Upon  cffvensut  to  raije  ufes  up$H  grant  or  ngramini  per^* 

^VTand  formed,  or  to  be  performed,  and  covenantee  dies  before  entry,  or 

faysche  before  fuch  performance ;  the  heir  of  the  covenantee  after  fudi 

h«ir  (hall  performance,  may  enter }  for  the  land  is  bound  with  the  covenant. 

x|9.  S.  P.  cites  3  Mar.  Br.  Fcoffinents  59.  Mo.  48ft.  Arg*  cites  9.  C-  and  Mo.  517.  cites  5.C« 
—Mo.  482.  Arg.  cites  1  Rep.  93.  Shelly's  ctfe.— — If  the  contingent  is  perfontfcd  it  ibali  veft  in 
the  heir  1  |>er  Jones  J.    Jo.  59.  in  cafe  of  Foy  v.  HyrUe. 

14.  In  cafe  of  an  ixcbangt  if  one  of  the  exchangers  enters  and 
dies,  and  the  other  dies  before  entry;  now  the  heir  of  him  that 
had  not  entered  may  enter,  and  he  ihall  be^m  by  difccni^  diou^ 
his  father  never  had  any  thing  in  it.    Jenk.  249.  pl.  40. 

15.  Where  the  fir  ft  purcicfsr  is  incapable^  none  fhall  take  that 
muft  derive  their  title  under  him.  Arg.  IQ  Mod.  ii6.  Hill.  II 
Annz,  C«  B. 

16.  As  a  future  intereft  in  a  term  will  go  to  the  executor,  fo  a 
futun  intereft  in  an  eftate  of  inheritance^  will  by  the  fame  reafon 

defcend  to  the  heir;  per  Jekyl  Mafter  of  the  Rolls.  Mich.  5  Geo. 
I.  10  Mod.  4a I.  in  cafe  of  jvlarks  v.  Marks. 

17.  Before  the  flatute  de  donisy  the  donor  had  but  a  poJJSfility 
barrable  after  iiTue  at  the  pleafure  of  the  donee,  but  yet  this  pofii- 

L  ^7^  J  ViXxVf  was  defcendable  to  the  heir ;  per  Jekyl  Mafter  of  the  Rolls* 
Mich.  5  Geo.  I.  10  Mod.  421.  cites  2  Inft.  3^5. 

18.  The  heir  fhall  be  in  by  dcfcent  where  the  land  might  Mfi- 
bfy  have  veftedin  the  anceftor.  10  Mod.  421.  cites  I  Rep.  96.  a. 
SheU/s  cafe. 

(M.  2)  Where  the  Heir  (hall  take  by  a  Grant 
made  to  his  Anceftor,  though  bis  Ancejior  could  not 
take  by  it. 

1.    A   rent  ijfuing  out  of  lands  in  fee  was  granted  to  the.  tenant  hj 
-^*  the  curtly  in  fee ;  it  will  not  be  taken  as  extin£t,  but  the 
rent  will  go  to  his  heirs,  although  he  himfelf  could  not  have  it. 
Arg.  Godb.  128.  cites  S  E.  3. 

2.  If  land  be  given  for  life,  remainder  to  the  right  heirs  of  W. 
^.  which  W.  N.  is  attainted  and  dies;  none  fhall  have  this  land; 
for  he  has  no  heir  by  reafon  of  the  attainder ;  and  although  it  be  a 
n^me  of  purchafe  yet  none  may  take  it  but  be  who  is  heir.  Br. 
Difcent,  pl.  59.  cites  37  &  38  H.  8. 

3.  A  man  cannetj  either  by  conveyance  at  the  conunon  law,  or 
by  limitation  of  ufes,  or  devife,  make  his  right  heir  a  purcbafor; 
per  W^dc  J.  who  faid  he  agreed  alfo  Gri^wocd's  Casi,  in  D. 
156.  But  where  "it  operates  by  trof^hutation  of  fo/ffjjlon^  a  limita- 
tion to  the  heirs  of  the  bodv  of  the  covenantor  is  void^  and  no  ufe 
will  arife.  Though  in  cafe  of  a  covenant  toftandfesfed  (as  th© 
principal  cafe  was)  nothing   moves  out   of  the    covenantor  ( 

ht  rt tains  die  land  aiid  directs  die  ufe  and  keeps  lufficient  in  hvat 
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to  maintain  this  u(e.  There  is  a  great  difference  between  a  con- 
veyance at  the  conomn  lawy  and  a  conviyanci  to  ufei ;.  for  at  the 
common  law  the  heir  cannot  take  where  the  anceftor  could  not,  but 
otfaerwire  it  is  in  cafe  of  ufesj  per  Wylde  J.  Vent.  372.  373. 
Trin.  26  Car.  a  B.  R.  in  cafe  of  Fibus  v.  Miiford. — Cites  2  RolL 
794«  and  lays,  that  fo  is  X  Rep.  99.  a.  Wood's  cafe  cited  in  Shelly's 
ca(e. 

4.  Land  was  given  to  A.  and  B.  fo  long  as  they  lived  jointly  togi» 
thery  the  remainoer  to  the  right  h^irs  of  him  that  dieifirft\  A.  dies^ 
the  heir  of  A.  fhall  have  the  land  by  defcent,  and  yet  the  remain* 
der  did  not  veft  during  the  life  of  A.  for  the  death  of  A.  mull  pre* 
cede  the  remainder  \  per  Jekyl  Mafter  of  the  RoUsi  Mich.  5 
Geo.  I    xo  Mod.  421.  cites  Co.  Litt.  378.  b. 

(M.  3)  Incapable.     Who  fhall  take. 

!•  np HE  R  E  is  a  difference  when  the  incapacity  is  in  faimj  that 
-^  is  to  take  by  purchafty  and  when  in  him  who  is  to 
take  h  defcent ;  for  where  the  firft  purcbafor  is  uneapabUy  there 
none  mall  take  that  muft  derive  their  title  under  him ;  but  where 
the  incapacity  happens  in  courfe  of  defcent,  there  the  eftate  will  go 
over  to  him  to  whom  it  ihould  go,  if  the  perfon  made  incapaUo 
were  really  dead;  per  Sir  Thomas  Powis.  Arg.  10  Mod.  Xi6. 
Hill.  1 1  Annas,  C.  B.  in  cafe  of  Thornby  and  Fleetwood. 

2.  If  tenant  in  tail  has  iflue  two  fons,  and  the  eideft  is  a  monk 
or  an  alien^  or  abjures  the  realm ;  in  all  thefe  cafes  the  younger 
brother  fhall  inherit.  Arg.  10  iVlod.  xi6.  cites  Co.  Litt.  132* 
Belknap's  cafe. 

• 

(N)  T'ake.     Where  one  may  take  by  the  Name  of  [  271  ] 
Heir  in  the  Life  of  bis  Ancejior. 

I.    T^EOFFMENTxo  the  ufe  of  his  wife  for  life,  and  after  to  whtf  Uia 
"*-     the  ufe  of  the  heirs  of  the  body  of  the  feoffor  (and  bis  wife  the  parcn- 
without  faying  any  thing  of  the  fee-fimple  of  the  ufej  the  baron  of^"*'J*5. 
aiid  feme  have  ifTue  and)  the  wife  dies,  and  the  feoffor  makes  leafe  but  not  in 
(on  years  and  dies  j  now  his  iflue  (hall  not  avoid  this  leafc,  becaufe  Dni.— -it 
a  man  cannot  have  heirs  in  his  lite,  fo  diat  at  the  time  of  the  f^^'J^Jj* 
death  of  the  wife  there  was  none  to  take  by  the  remainder,  and  „oc  enur 
therefore  the  feoffor  had  fee,  and  the  leafe  good  and  (hall  bind  the  heir,  either  in 
Dal.  20.  pi.  8.  3  &  4  P.  &  M.  per  Bronnley  and  Portman.  gj  |;[«^«J 

or  after  bit  deceafe ;  becaufe  he  caoiioc  be  right  heir  of  the  body  of  his  father  ia  the  life  of  hi^ 
father.    D.  99.  a.  b.  pi.  64.— —8.  C.  cited  Le.  101.  pL  133. 

2.  Teftator  haA  iflue  two  fens  and  a  daughter,  and  he  devifed  his 
lands  to  the  youngeft  fon  in  taily  and  for  want  of  fuch  iflue,'  then  to 
the  heirs  of  the  body  of  the  eideft  fon  i  and  if  he  die  without  iffue> 
tfica  to  tb$  daughter  tnfei  %  the  youngeft  foa  died  without  ifliie,  and 
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afterwards  the  eldeft  Ton  Iikewifedied:  but  left  ifTue.-  Adjudged 
diat  the  daughter  (hould  have  the  land;  becaufe  the  liTue  of  the 
ildeft  fon  could  net  take  by  the  name  of  heir  in  the  life  time  of  his 
father ;  and  all  the  court  held  ftrongly  that  it  is  all  one  in  cafe  of 
a  devife  as  of  a  grant,  2  Le.  70.  29  £liz«  B.  R.  Challoner  ^« 
Bowyer. 

3.  A.  a  copyholder  furnndirul  to  J,  S.  for  lifiy  and  afterwards  /# 
fbe  right  heirs  of  A.  and  then  he  made  another  furrender  of  his 
reverfion  to  the  ufe  of  W.  R«  in  fee  and  died ;  J.  S.  and  the  right 
heir  of  A.  entered ;  and  Coke  acounfel  argued  that  by  the  firft  iur« 
render  nodiing  f  emained  in  him,  but  the  fee  was  referred  to  bts 
right  heirs,  and  if  he  had  not  made  the  fecond  furrender  of  the  rever- 
fion, his  right  heir  would  have  been  in  by  purchafe,  and  not  by 
defcent ;  and  die  common  difference  is,  where  it  is  made  to  the  mo 
§f  the  furrenderor  bimfelffor  life^  and  afterwards  to  another  in  tmly 
remainder  to  the  right  heirs  of  the  furrenderory  and  where  the  firft 
limitation  is  not  to  the  furrenderor  for  life^  &c.  For  in  the  firji  caf$ 
his  right  heir  Jhall  he  in  by  defcent^  and  in  the  other  by  purchafe.  I 
Le.  lOJ.  Kafch.  30  Eliz.  B.K.  in  cafe  of  Allen  v.  Pahner. 

(O)  Where  it  is  a  Word  of  Limitation  or  Piircba^^ 

jfndAn  '•  J\  man  cannot  make  his  heirs,  or  hgaS':Of  his  body,  purchafors 
tjatefor  -^  unlcfs   hc  depart  with  the^^^flfmf^ee  Jimple^     Co.   Litt, 

i-('*rT«     M.  b.  ''- 

flicattOH  to 

the  conuforof  a  fine  to  ufes  will  prevem  the  heir  to  take  as  a  pmrchafor.    See  Mo.  1S4.  Fen-, 
wick  V.  Mitfond.  So  in  a  qovcn.uii  to  ftand  feifeU.    See  2  Lev.  75.  Pybus  v.  Mitford.— 

For  there  was  xu>  dtfpoliupa  of  ibe  old  «ft;«ce  lUiriag  the  li£e  of  the  partf,  aod  therefore  it  ftilt 
continued  in  binn,  and  then  the  r.£m.iini]cr  to  ])is  uwn  right  heirs  knit  and  confolidated  witt\tluc 
old  ufe  undifpofed  of  for  life,  av^  confequeiitly  his  right  heirs  could  not  be  pt^rchafors,  and  the 
•idujtwai  conjhued  to  ccntinuc  for  Jtfe  \  tuaufe  it  migllt  hap(ien  that  tdl  the  eftatet  might  deurmmt 
during  bit  life,  andtbtn  ibert  would  bt  no  per  fon  to  take  tbe  frgibold  nuWJi  hi  lived ;  for  be  could  b,7ve  »a 
bJfrs  tiU  after  bit  deuth^  and  he  had  made  «<>  iUfpofition  of  the  ufe  dm  ing  bis  Rfcf  anci  therefore  the  ufe 
cdothiued  lA  him  during  hit  lifs,  nnd  that  upun  determination  of  the  iQterfnedi4te  eflates,  bein;; 
lintted  and  conjoined  with  the  rj^msinder  to  his  right  heirs  made  it  one  confolidated  fee  in  himfelf* 
and  fo  \}\s  heirs  mud  take  by  defceni  and  not  by  purchafe ;  but  where  the  intire  ufe  w^x  exprrffy 
titmted  out  of  him  d.4rinv  bis  lif,  fo  t^at  by  no  pollibijity  the  intermediate  eftate  can  determine 
dunkqf  hi^  tifaii  there  the  r<maiTuler  to  the  right  fnirs  is  a  good  rehnatnder  and  they  fhall  take  by 
puFchfite  and  not  by  deffejit.  Tr.  1711.  Arg.  Ch.  Prcc  541.  24a.  fciles,.  as  to  this  laft  poinr,  tht 
cafq  *of  Tipping  v.  Cafiu.— Carth.  273.  S.C.  adjudged  HiU*5  W.&M.  B.  R.—— .4  Mod« 
a%>«  S.  C.  argued. 

r  272  1  ^  The  word  heir  i&  not  always  and  of  ncceffity  to  be  intended  as^ 
a  word  of  limitation..  Wms's  Rep.  59.  agreed  Hill.  1702.  and 
cited  2  Vent.  311.  fticcbcU  v.  Diircbint.r-»*Aiid.  2  Jo.  Zf4« 
Liflev^Gray. 
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_J^Nf  (^'2)  Advantage.  Of  to;5tf/ Things  he  fhdl  tai»: 
^^^7ili  Advantage.  Entry  in  General^  And  what 
^  Things  may  defcend  to  him. 

tt^  t  K  aflife,  a  man.  was  dij/iifcd^jini  v^ould  not.  enUr^  but  diod% .  tb^ 
'  heir    may   ciuer.     Br,  Biitrci    Cong%   pK   63,  cites  27 

Air.  32. 

2.  Sot 


•   2.  f#  ofan  alttnaticn  tfAi  tenant  f»r  l\fe  In  />/,  if  he  in  revit^ 
Jim  iies^  the  heir  may  enter;  for  entry  may  defcend;  and  where 
defcent  is,  or  he  who  has  title  of  entry  is  within  age,  he  may  enter 
by  reafixi  df  die   nonage.     Br.   £ntre  Cong.  pK  63.  cites  27  - 

Aff.  32. 

3.  When  an  tntry  is  vefied  in  the  father^  it  fliall  defcend  to  the 
fon.    Br.  Entre  Cong.  pi.  85.  cites  43  AfT.  45. 

4.  Title  of  entry  of  an  anceftor  may  defcend  to  his  heir.  Br« 
Entre  Cong.  pi.  17.  cites  50  E.  3.  2X. 

5.  In  aflife,  if  a  man  he  diffeifed  and  die^y  his  heir  within  age^ 
and  the  heir  enters^  he  ihall  oe  in  ward,  and  (hall  have  his  age ; 
and  none  may  enter  upon  him,  no  more  than  upon  a  dying  feiied  ; 
per  Hull,  which  none  denied,  and  It  feems  to  be  good  reafbn,  for 
It  avoids  mefne  a6b.  Br.  Entre  Cong.  pi.  22.  cites  9  H.  4.  5. 

6.  If  I  enfeoff  A.  upon  condition,  that  if  my  heir  pay  to  him  20  s* 
after  my  ieath-i  that  then  be  may  re^enter^  and  after  my  deiith  my 
heir  pays  to  him  ao  s.  he  may  enter ;  per  Skreene  and  Urfwick^ 
quod  Brian  conceflit;  and  yet  the  condition  is  not  referved  to  the 
/ather,  fo  cannot  defcend  to  the  fon^  therefore  quserc,  Br*  Condi* 
tionS)  pi.  63.  cites  15  £.  4.  13.  . 

(O.  3)      'Entry.     In  what  Cafe  the  Heir  may  cnter^ 
though  the  Ancejior  nvas  barred. 

I.  T  F  a  man  dijpifes  hisfather^  etnd  makes  a  feoffment  without  war-^ 
-*■  ranty^  and  the  father  diesy  the  heir  cannot  enter>  and  yet  tht 
heir  of  the  heir  may  enter.  But  he  who  made  the  feofftnent  cartnot 
enter  againft  his  own  feoffment,  though  right  defcends  by  the  death 
of  his  rather  who  was  diffeifed ;  per  i*iifot.  Br.  Entfe  Cong,  pi, 
47.  cites  39  H.  6.  42. 

2.  Grandfather,  father  and  fon,  the  fat  her  dijfeifedthe  grsnd^athiT^ 
and  mpde  a  feoffment  without  warranty^  and  died,  and  after  the 
grand&ther  aicd,  the  fon  may  enter.  JBr.  Entre  Cong.  pi.  i%u 
^ites  Littleton)  Difcontinuance. 

(P)     In  what  Cafes  the  Heir  (hall  enter  for  Condi^  [  273  ] 
tion  broken,  &c.  and  what  fliali  be  faid  fuch  a 
Condition. 

I.    A    masi  devifediis  land  to  be  fold  by  his  exfcutor^  and  diedj  and  s.P.be- 
'^^  A.  tendered  money  to  the  executor,  but  not  to  the  value^  caufe  ihe 
and  he  refufed  to  the  intent  to  fell  more  dear^  and  held  the  land  }|J^"f ^^  to 
for  two  yearsy  and  took  the  profits  to  his  own  ufe ;  the  heir  entered,  the  nfc  of 
snd  well  by  judgment}  and  per  Mowbray,  the  executor  *  muft  fell  ti.e  foul  of 
•t  foon  as  he  can.    Eu  Entre  Cong.  pi.  124.  cites  38  Aff.  3.  Jl^blfr^'aii 

fedtcd  Co  bs  diHiibuted-for  that  purpofe.    Br.  Condition;,  pi.  a  15.  citts  5.  C^^^mm^^  orig.  (po'ic) 
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S.  Ztfii^  <x  divifid to  A.  l9  /ifi  tf  ehaplmn^  but  he  dbes  not  find 

one;  the  heir  may  re-enter.    Br.  Conditions,  pi.  21 8.  cites  49 

Afl.  8 

9df  ^.     '  o   A.  was  feifed  in  fee  of  land  held  in  Ibcage,  and  hy  his  laft 

Sal  S  as*    ^^  ^  writing  gave  the  land  in  the  premilles  of  it  to  bis  wife  fir 

adjudged,     term  of  her  life,  upon  conditiofiy  that  &tfimuUfind  B.  his  eldeftfon 

atfcboolj  and  iducati  him  in  virtui  &  bonis  moribns  at  her  co/t^  till 

his  fidl  age  of  21  years  i  and  after,  in  the  end  of  die  will,  he  gave 

the  land,  after  the  death  of  his  wife,  to  hisfecond  fon  in  tail,  ikving 

die  fee  fimple,  and  dicjd ;  his  wife  entered,  and  broke  the  condition, 

and  the  (aid  B.  aftei:  his  full  age  entered,  and,  living  the  wifey 

brought  aSion  of  trefpafs ;  if  his  entry  was  lawful  or  not,  was  the 

queftion.     Argued  for  the  heir.  D.  126.  b.  127.  a.  pl«  51*  Hill. 

2&3P. &M.  Warren  V.Lee. 

4*  A.  indebted  to  J.  S.  in  500  il  by  bond  (in  which  neither 
day  of  payment  nor  condition  was  exprefled)  devifcd  lands  to  B. 
and  Ci  hts  Jons  and  executors  in  feejimpley  upon  condition  that  if 
tbeyjhould  not  pay  the  &id  500  /•  to  the  faid  J.  S.  according  to  the 
tenor  of  the  faid  obligation,  then  the  devifejbould  be  voidy  and  that 
then  as  now  and  now  as  then  I  give^  Uc,  the  premiffes  to  Z>.  uncle 
of  the  laid  B.  and  C.  to  hold  to  him  and  hiS  heirs  for  every  upon 
condition  that  hejbailpay  the  faid  500/.  to  J.  S.  as  he  hath  willed 
his  executors  to  do.  A.  died,  the  50o7.  not  paid  by  the  executors.  D. 
the  unj^g  diedy  and  then  J.  S.  re^uefted  the  executors  to  pay  the 
money.  The  queftion  viras,  whether  the  heir  of  D.  die  uncle 
might  enter  and  perform  the  condition,  or  not  i  Qusere.  D.  128. 
pi.  59.  Hill.  2  &  3  p.  &  M.  Wilfbrd  V.  Wilford. 

5.  The  heir  may  enter  for  condition  broke  in  the  life  ofhhfatbefy 
if  it  was  a  condition  in  deed^  but  not  for  a  condition  in  la^.  Mo. 
52.  Pafch.  5  Eliz..  in  Eyre's  cafe. 

6.  A.  enfeoflFed  J.  S.  and  J.  N.  and  dieir  heirs  by  indenture, 
and  by  another,  indenture  executed  at  the  fame  time,  reciting  the 
former  indenture,  the  faid  J.  S.  and  J.  N«  granted,  that  immedtateh 
afier  y.  5.  and  y.  A^.  have  enjoyed  the  fame  for  1 00  yearsy  thefatd 
A*  his  beirsy  &f .  might  re-enter  as  in  their  firft  eflate,  notwithfbmd- 
ing  the  faid  feoffment  and  livery. '  Both  indentures  were  executed 
at  the  fame  time ;  the  100  years  expired.  It  was  refblved  that  the 
heir  of  A.  might  enter,  becaufe  it  appears  that  the  intent  of  the 
livery  was  fo,  which  intent  is  the  ufe  of  the  feoffment,  and  this 
arifes  out  of  the  pofleffion  of  the  feoffees  immediately  after  die 
enjoyment  of  the  ipo  years,  by  means  whereof,  and  of  the  flatute 
of'^27  H.  8.  the  bnr  may  enter.  Mo.  722.  Mich.  33  &  34  YX\%. 
Boydel  V.  Waldiall. 

7*  A.  deviled  land  for  years  to  J.  S.  reddtnt  &  folvend'  20/* 
mnnuatim  at  Mich,  to  7.  X>.  And  for  non-payment  of  that  fum 
the  heir  entered,  fuppofmg  that  thofe  words  maae  a  condition,  and 
that  the  condition  was  broken,  and  that  he  therefore  might  enter; 
and  his  entry  was  adjudged  lawful.  Cro.  £.  454.  Mic£  37  ftjS 
Eliz.  B.  R.  Fox  V.  Carlyne. 

r  274  1      ^'  ^^  ^^^  ^^  '^^  fought  to  take  advantaee  upon  breach  of  a 
condition^  becaufe  kgacies  wen  mi  fmid  aicemSng  t§  the  will,  but 

becado 
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becauie  diere  was  an  intention  to  pay  it>  and  an  agrnfmnt  between 
the  iifters,  it  was  decreed  againft  the  heir.  Toth.  170.  cites  ix 
Car.  Salmon  v.  Vaux. 

(P*  2)     Advantage.     Of  what  the  Heir  fliall  take 
Advantage.     TAingr  done  in  the  Life  of  the  Ance^ 
Jlor.  Forfeitures^  &c, 

I.  T^  H  E  heir  may  inUr  for  an  alienation  made  to  the  dijinberi-' 
^    tante  of  his  father  in  the  life  of  his  father^  where  the  &tber 
himfelf  did  not  enter.    Br.  Entre  Cong.  pi.  8.  cites  41  £.  3.  21. 

2.  The  heir  Jhall  never  have  the  ward  fallen  in  the  time  of  the 
ancefior^  unlefs  the  ancejior  took  a  writ  of  rij^ht  of  ward  in  bis 
life  I  for  diis  is  a  real  aftion,  which  may  defcend,  and  the  anceftor 
was  out  cfpofleffion.  Br.  Raviflunent  de  Garde>  pi.  12.  cites  11 
H.  4-  54. 

3.  In  eje£lione  cuftodiae,  it  was  faid  that  the  heir  cannot  enter 
by  a  claufe  of  re-entry  for  rentj  unlefs  the  rent  was  due  in  the  time 
of  the  heir ;  neverthelefs  it  feems,  if  the  rent  he  due  tenure  patris^ 
^nd  he  demanded  ity  (6  that  he  might  re-enter^  and  died  before 
entryj  diat  the  heir  may  enter ;  for  the  entry  is  defcended,  and 
the  cafe  was  of  a  refervation  made  upon  a  feoffment  in  fee  referv- 
ing  rent.     Br.  Entre  Cong.  pL  24.  cites  13  H.  4.  i^. 

4.  A  copyholder  committed  a  forfeiture  by-UifFering  his  houfe  to  be 
ruinous,  and  making  a  leafe  for  lOyears.  Thefe  were  both  ad- 
mitted to  be  caufes  of  forfeiture.  Two  coparceners  were  lords  of 
the  manor,  and  one  dieoy  by  which  the  whole  defcended  to  the  furvt^ 
vor,  and  whether  (be  could  take  advantage  of  this  forfeiture  was 
the  queftion? .  And  per  Powell  J.  At  common  law,  the  heir  was 
intitled  to  take  advantage  cS  any  caufes  of  forfeiture  in  the  time 
of  his  anceftor,  but  waji  &  c^ilavit.  As  to  waft  he  could  not, 
becaufe  it  is  a  per(bnal  wrong,  which  dies  with  the  perfon ;  and  as 
to  ceflavit  he  could  not,  becaufe  the  tenant  by  ftatute  has  liberty 
to  (ave  himfelf  by  tender  of  arrears,  which  are  not  due  to  the  heir, 
but  to  the  executors ;  but  that  in  all  other  cafes,  the  eftate  deter- 
mines by  the  a£t  of  forfeiture,  and  though  the  tenant  holds  inpof- 
feifion,  it  is  a  dilleifin  to  the  lord  if  he  will.  But  the  other  three 
betd,  that  the  ccmtinuing  in  of  the  tenant  after  forfeiture  was  no 
diffeifin  at  the  election  of  the  lord  \  they  held  the  making  the  leafe 
a  forfeiture,  becaufe  it  was  a  breach  of  tnift,  and  that  it  was  a 
perfonal  wrong  as  much  as  waft,  which  cannot  be  transferred  by  de<^ 
fcenty  but  muft  be  took  advantage  of  by  him  who.  was  wronged ;  and 

that  the  eftate  of  the  copyholdler  was  not  determined ;  becaufe  tne 
lord  by  acceptance  of  rent,  &c.  might  affirm  it;  and  that  as  to  die 
eledian^  it  was  a  thing  intire,  and  therefore  the  furviving  fifler 
could  not  make  ele^ion  after  the  death  of  her  fitter,  x  SalL  i86« 
Trin,  10  W.  3.  C.  B,  Eaftcourt  v.  Weeks. 


Y  4  (QJ  ^'^ 
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^.^^  (QJ     j4£lions  by  him,  for  what* 

Arr.  lo.       r.    ACTION  lies  for  the  heir  for  defacivg  or  dcftroyjng  the 

McsL  5*9.  -r\  ^^^^  ^y.  jfiQnument  of  his  anCeftor  ^    fo  for  removing  tbc 

gravcftone,  or  r^^rt  armour ^  or  carrying  them  away,  either  the  heir 

or  executor  may  have  an  a(5tion>  per  Coke  Ch.  J.    Godb.  2CX>. 

cites  6  £.6. 


t  ^7S  ]  (Qc.^)      Anions.     What  Adions  the  Heir  fliall 

h^vtfor  Things  done  in  the  Time  of  tie  Ancejior. 

I.  T  F  2.  farm  is  out  of  repair  in  the  life  of  the  ancejior^  and  after 
^  the  heir  brings  an  action,  he  fhall  receive  damages  for  the 
vhde  time  ;  but  the  heir  ought  not  to  allege  a  breach  in  the  ancejlor^s 
time,  becaufe  that  belongs  to  the  executory  per  Holt  Ch*  J* 
jl  Mod.  45.  p!.  10, 

(Q^  3)      Where  the   Heir  (hall  be  compelled  to 

join  in  a  Sak» 

... 

S.  C.  cited    I,  np  HE  words  of  a  will  were  thus,  viz.  my  will  iV,  mid  I  d9 

fchanjCafes  1     ^^^^j,  autborifi  that  my  executors  /hall  feU  my  lands^  {sTr, 

panie  of  ^      ialUd  B.  to  any  perfon  or  perfons  ivbatfoever^  and  their  heirs  and 

Afby  V.        cjfigns  for  rverfor  the  hefi  value^  with  as  convenient /peed  as  tnay  he^ 

poyi,  ^  al.    g^  ^gfl,  fhg  money  to  pay  all  my  juft  and  due  debts*    The  executor 

did  not  fell  according  to  the  dire^l:ions  of  the  will :  the  court,  on  a 

bill  brought  by  the  creditors,  decreed,  with  the  afiiftance  of  the 

.judges,  and  reading  of  precedents,  that  the  lands  be  fold,  and  that 

the  heir  join  in  the  £ile.      Chan.   Rep.   i68.   1655.  Amby  y^ 

Gower. 

2.  J,  S.  fcifed  in  fee  devifed  lands  to  his  executors  to  fell  and  pay 
debts*  The  heir  iball  be  compelled  to  join  in  the  fale ;  and  the 
)ord  keeper  iaid  it  was  fo  ruled  in  parliament.  Chan.  R.  262. 
Trin.  27  Car.  2.  Fowle  v.  Green. 

3.  Lands  were  fettled  on  tru/iees  to  b^  fold  for  payment  of  debts. 
The  creditors  brought  their  bifl  to  compel  a  fale,  and  fuggefted 
that  the  truftees  pretended  a  want  of  power,  and  the  heir  inftfted 
ithat  he  had  fecurities  with  v/hich  the  land  was  charseaUe,*  and  the 
widow  pretended  that  (he  had  a  jointure,  prior  to  all  other  incum- 
branceS|  but  is  willing  to  accept  of  2000  /•  in  lieu  thereof,  and 
that  the  perfon,  from  whom  the  eftate  was  originally  purchafed, 
knowing  that  the  writings  were  cafually  burnty  refufes  to  execute 

.3  feleafe  for  the  fatisbdlion  of  a  purchafor.    The  court  decreed 
|he  eftate  to  be  fold,,  and  the  contending  parties  tp  Joinj  -that  the 

creditors 


crejitocs  may  be  fatisfied  (faving  die  jointure  of  the  widow,  or 
2000  /.  in  lieu  thereof)  and  with  the  money  (after  the  charges  of 
truftees  deduced,  and  juft  allowances  made  them)  to  fatis^  the 
debts  in  equal  proportions  as  far  as  the  fame  will  extend,  the 
truftecs  td  be  indemnified,  and  fuch  fccurities  as  the  creditor* 
have  for  their  rcfoeclivc  debts,  to  be  delivered  up  to  the  purchafor. 
yin.  Rep.  264.  Trin.  28  Car«  2.  Bennet  v.  Ingoldfby,  Hampfoa 
&al. 

4.  A.  feifed  in  fee,  did  by  his  laft  will  appoint  that  his  debts 
Jbwld  he  paid  cut  of  his  ejlatey  and  devifed  one  moiety  to  his  wifey 
;ind  the  other  moiety  to  his  eldeft  fon  and  his  other  children,  and 
declared  that  all  his  ejlate  both  real  and  perfonal  Jhould  he  for  the 
ufes  aforefaid^  and  made  the  plaintiffs  executors^  The  executors 
paid  leveral  debts,  but  there  not  being  fufficient  for  payment  of 
the  reft  out  of  the  perfonal  eftate,  the  court  decreed  an  account  of 
the  perfonal  eftate,  and  that  the  heir  join  in  a  fale  of  the  real  eflate, 
and  that  the  purchafor  hold  againft  him,  and  all  claiming  under 
him.     Fin.  Rep.  415.  Hill.  31  Car.  2.  Stubhs  v.  Stubb§« 

5,  Lands  were  fetUwd  on  truftees  for  railing  maintenance  and 
portions  for  daughtc  s ;  the  uill  was  to  have  a  fulc,  and  th?.t  the 
heir  might  join »  though  the  eftate  in  fee  was  in  the  truftecs,  yet 
decreed  that  tlie  heir  iiiouldjoin;  per  lords  commillioners.  Palch. 
1689.  2  Vera.  99.  Roll  v.  RolL 

6.  A.    having  only  one  fen  and  one  daughter,   devifed  500/,   [  ^7^  J 
portion  to  his  daurhter^  to  be  paid  by  his  executory  at  21^  out  of  his 
perfincd  cjtate^   snd  rents  and  profits  of  his  lands ^  ?nd  if  not  raifed 

by  that  time,  then  his  executor  f^ould  Jland  feifed^  and  receive  and 
take  the  rsnts%  iffues  and  prpfits  of  his  lands  Until  the  500  /.  foottld 
be  raifed^  ai;d  after  payment  devifed  th*:  lands  to  his  fon.  The  daugh- 
ter at  18  married  J.  S.  the  plaiiitiaj  ihe  died  before  21,  leaving 
ifitie  a  daughter.  The  huft^and,  as  adminiftrator  to  liis  wife, 
brought  a  biD  to  have  the  500/.  raifed  out  of  the  land;  and  the 
lord  keeper  decreed  accordingly,  and  with  intereft  and  cods,  and 
the  heir  fordiwith  to  join;  although  the  incumbrances  were  fo 
great  that  the  whole  inheritance  would  produce  little  more  than  the 
^Oo\L  aVern.  424.  Pafch.  1701.  Jackfon  v.  Farrand. 

(0^4)  Where  the  Heir  /hall  be  compelled  to  convey  j^.  ^^^^ 
Land  abfolutely  or  conditionally  in  Furfuance  of  ^^^^^  <^) 
bts  Ancejiors  Agreement. 

J*  'T^  H  £  heir  i«  not  hound  in  equity  to  aflure  lands  which  hi3 
*    father  bargained  and  took  money  for.      Toth.  169.  cite^ 
1584*  Wefton  V.  Panvers. 

%•  A.  b«ng  defirous  to  purchafe  an  eftate  of  J.  S.  which  wat 
formerly  fold  out  of  his  family,  employed  B.  as  his  agenty  to  coH'^ 
irM^i  for  and  take  up  money  to  pay  for  the  purchafe  thereof,  which 
f»  did)  9pd  articles  were  executed,    B«  paid  par(  of  the  moii/ey^ 

but 
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but  jiot  In  die  manner  amed  by  the  artides,  and  for  other  part 
unpaid  B.  was  fued;  ana  before  any  conveyance  made,  die  ven- 
dor died,  and  likewife  B.  but  before  B/s  deadi  be  paid  odier 
monies  to  the  heir  of  die  vendor,  and  died  {indebted  very  gready. 
Upon  an  offer  by  the  defendant,  die  heir  of  die  venaor,  that^ 
upon  payment  of  die  refidue  of  die  purchafe  money,  and  intereft 
and  cofts  in  the  feveral  fuits  relating  to  this  difpute,  and  to  be 
indemnified  from  die  heirs  of  B.  &c.  and  from  adi  cofts  he  (bali 
be  put  unto,  until  a  perfect  releafe  or  conveyance  be  procured 
trom  them,  he  would  convey  according  to  the  oridnal  articles 
with  warranty  and  covenant  therein  contained,  the  ume  was  de- 
creed accordingly.  Fin.  Rep.  20 1.  Hill.  27  Car.  %.  Earl  of  Badi 
▼»  Sir  £liab  Harvey. 


(R)  Favoured^     In  general. 

I.  T  F  a  man  who  had  land  by  defe$fit^  had  iffiu  fiveral  fonij  he 
^  could  not  have  given  any  of  this  land  to  any  of  his  youneer 
fens,  without  conftnt  of  the  elaefl;  and  this  was  to  the  intent,  that 
die  fether,  who  mi^ht  have  a  greater  affedion  for  a  younger  fon, 
fhould  not  difuihent  an  elder.  6  Rep.  17.  a.  fiiys,  that  it  appears 
by  Glanvil,  who  was  chief  juftice  in  the  time  of  H.  2.  in  lib. 
7.  cap.  I.  fo.  44. 

2.  In  B.  R.  a  man  przjedfcire  facias  agaifift  the  heir^  and  tba 

tertenants  of  one  ag^ainft  whom  he  had  recovered  damages  in  ro^f^ 

feijin^  and  was  denied ;  for  firft  he  /ball  have  execution  againft  tba 

oxecutor^  and  if  the  fheriflF  returns  nichill,  he  Ihall  have  execution 

affainft  the  heir ;  for  the  land  fball  not  be  charged,  but  in  defiuilt 

of  chattels.  Bn  Executions,  pi.  28.  cites  7  H.  4.  31. 

Ore.  C.  3v  In  a  cafe  which  carries  the  land  from  the  heir,  there  ought 

369.  Spilt    to  be  a  ftrong  andy?r/^,  and  not  a  favourable  con/lru&ion  made 

^'    niod-  to  ^^  prejudice  of  the  heir.    Vid,  Lane,  57.  in  cafe  of  Sweet  r. 

isi.  in  cafe  Beale. 

of  Wright  .        ,      . 

▼.  Home,  "^  Rtymond  J.  Rayra.  453.  in  cafe  of  Holmes  y.  MeynelL^^-Ch.  Pree« 

3S4.  Bootel  ▼.  Mohan.  %  Jo.  T07.  Arg.  114.  Arg.  cites  Cro«C.  i57.  Anllef  v.  Chap* 

nun— ^47.  •  VVilIcinfoo.v.  Memland.— -i-Cro.  E.  74*«  Taylor  v.  Sayer^  «  ■  i  D.  ^7i.«-m 
Per  Trevor  Ch.  J.  ft  Mod.  596,  597.  in  cafe  of  Shaw  v.  BuIU  ■  To  JyUiUrU  an  heir  at  Unr« 
there  muil  be  either  exprefs  words,  or  a  ntccjfary  iw^Rcatkiu  perCowper  K.  Hill.  1706.  aVesn^ 
571.  City  of  JLondon  v.  Garway. 

♦[277] 

Sannd,  iSc.  4»  ^^  ^  doubtful  cafcj  the  heir  at  law  is  to  be  preferred.  HiD* 
Arg-i —  '  13  ii  14  Car.  2.  I  Chan.  Cafes,  7.  in  the  cafe  of  Goring  v.  Bicker- 

tobcP"-    ftaflF&al. 

lerred  to  a 

jointr«fs»  per  Bridgman  Ch.  J.  Cart.  xix. Bnt  where  there  is  m  amtigmkfp  hrirlhip  muft 

not  controol  a  plain  and  exprefs  wilL  Hill.  1697. 1  Vcm.  340.  per  Holt  Cb.  J.  in  cafe  of  Cai/ 
▼•  Bertie. 


Ch.  Prec  j.  An  eftate  given  by  implication  in  a  tvilly  if  it  be  to  the  e^n* 
44o^Mich.  y^fif^g  of  the  heir  at  law,  is  not  good,  if  fuch  imjplication  be  only 
Bynpfon  v.  GonftntftivC)  and  poffible  but  not  a  neajfarj  implication*    Vaugh, 

^Mr4ie 


I^eit. 
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96%.  23  Car.  a.  C.  B.  Gardner  v.  Shddon. — Stu  279.  Arg.  in  H«»ni%r- 
cafe  of  Saunders  v.  Rich.  -  S'  f^y- 

«v«  115. 
8*  C.  HiU.  T  Geo.  i.— ^n/  a  will»  if  ekar,  is  as  miicb  to  be  favoured  as  any  heir  at  hw.  6  MoL 
133.  per  Holt,  Anon.— ^;  where  j1.  hy  dud^  wuMaUaftfvr  coo  ytan  to  6  trufiees,  with  pvwtrU 
miie  l«af*s  fmr  ai  ^mtx,  or  3  /iv«x  a/  aiiy  fiMie  witbim  31  woij  ^yi/r  ;i&r  ^^  o/"  jt,  in  tnift /or  ^o^ 
tMfjff  of  his  dekSf  aUtbe  fitrfiui  f  bt  for  Jutb  ptirfofes  as  it /hould  duiart  by  bit  wiHf  and  giyes  two  of 
tbe  trofteesy  as  were  intended  to  be  the  adting  perfons>  ao  /•  a  year  for  their  pains ;  and  there 
tvas  a  prooifif  iffot  if  fuch  pcrhn^  ~to  vtbom  the  inheritance  Jhould  behngf  fhould  (onfirm  ftuh  kafes^  ^ 
J!^ald  bg  mam  by  tbe  trufieeSf  MMmdtrtake  the  paymiKt  of  fuch  debts  as  fboitld  be  tbtn  luipaid,  the  504^ 
yeetrs  ttrmjhtuid  etiff^  &e.     And  by  will  of  the  fame  date,  reciting  the  deed  and  power  to  difpolc 
by  will,  npf^nts  to  the  tnifiets  ibe  furpJuiy  to  be  received  by  itrrfilSf  and  ratjed  by  leafing  witbim  the  |f 
years  after  the  deceafe  of  A.  without  account,  and  devifuf  the  reverfion  to  If,  for  life,  and  f)  bisfrfi^  &fr« 
fea.  itttaiL   A»  died  ;  B.  by  bill  offered  to  pay  all  the  dehts«  and  prayed  relief  againll  this  power  of 
making  leafcsy  during  the  31  yearsy  as  a  (Irange  and  unufual  fort  of  fettlement ;  that  A.  inteitd64 
the  iruilees  no  other  benc^t  but  the  20  /•  a  year,  and  fhould  they  be  fuffered  to  n;iake  )eafe% 
according  to  the  power,  the  provifion  made  for  B-  for  life,  renuinder  to  his  firft,  &c.  fon  in 
tail*  would  be  vain  and  idle ;  becaufe  they  may,  in  the  laft  year  of  the  31,  fill  up  eftatcs  fur 
%i  years  or  three  lives,  fo  that  probably  neither  the  plaintiff  nor  any  fon  of  his  will  have  saif 
benefit  by  it.    But  Ld.  C.  Jefieries  faid,  that  A.  had  exprefsly  given  the  furplus  of  the  profits 
to  the  truftees,  and  hr  could  not  cake  it  from  them.    lu  this  cafe,  fome  proof  was  offered  tend- 
ing to  an  ill  praAice  in  the  perfon  who  drew  the  will ;  but  his  lordfbip  faid,  that  he  knew  thJC 
A.  was  in  doubt  which  way  to  difpofe  of  his  ellnte,  and  that  he  had  a  perfonid  kindnefs  for  foms 
of  the  imilees,  and  no  good  opinion  of  the  plaintiff,  and  therefore  difmiffed  his  bill.    And  after- 
wards the  parties  agreed  in  court  for  600  /.  to  be  given  'o  the  truilees,  and  they  not  to  account  for 
any  profits  received.    Vera.  433.  Hill.  i686.  Afpinwall  v*  Cale  &aU 

6.  A.  devifed  land  to  bis  daughter  and  ber  heirSy  but  if  B.  bis  fin  Ld.C 
(and  heir)  pay  the  daughter  50  /.  at  Micbaebnas^  then  B.  to  bavt  Macde?- 
tbe  land;  B.  paid  the  money,  but  not  at  the  day  j  decreed  the  land  ^^J^ 
to  B.  and  his  heirs,  though  his  heirs  were  no(  mentioned  in  the  ^a  vfhtm 
devife  to  him.   Hill.  30  &  31  Car.,  2.  2  Chan.  Cafes  i.  Bland  v»  fbereisa 
Middleton.  *yr\- 

cafl  (as  m 
termed  it)  betwixt  an  executor  and  an  beir,  the  lattef  (hall  m  equity  have  the  prefereooB. 
S  Wms's  Rep.  176.  Trin«  1723.  in  cafe  of  Edwards  v.  Lady  Warwick. 

7.  A.  dtvifed  lands  to  bis  wife*  The  Jon  exhibits  a  hill  fretend* 
ing  die  devife  to  her  void,  becaufe  in  the  25  £liz.  the  lands  wen 
entailed  to  his  great  grandfather^  to  whom  he  is  heir  in  tail,  and  to 
difcover  the  deed  in  uiL  She  was  ordered  to  bring  in  the  writings, 
and  the  deed  fell  out  to  be  among  them.  It  was  infifted  for  the 
wife,  that  unlefs  the  heir  would  confirm  her  eftate,  he  ought  not 
to  be  affifted  by  the  court;  for  that  the  being  wife  is  a  confidera- 
tion  to  raife  an  ufe  at  common  law  \  and  aSirmed  that  there  were 
precedents  for  ♦  her,  and  the  rather,  becaufe  his  fadier  had  power  •  Theori, 
to  dock  or  bar  die  entail.  But  Ld  Chancellor  faid,  that  though  /^"^J 
he  would  never  help  the  ijfue  againft  a  purcbajory  yet  this  is  a 

kwnty^  and  in  fuch  cafe,  the  heir  having  a  eood  title  iball  be  aided, 
and  decreed  the  deed  to  the  plaintiff.  2  Chan.  Cafes,  4.  Mich. 
32  Car.  2.  Anon. 

8.  If  a  leafe  be  made  in  tritft  to  pay  dehtSy  and  the  leflbr  dies,  the 
heir,  paving  the  debts,  (hall  be  relieved  againft  die  leafe;  per  Lord 
Chsuicalor.  Hill.  I  Jac.  2. 2  Chan.  Cafes  172.  in  the  cafe  of  Bod- 
min V.  Vandebendy. 

9.  Where  lands  are  vefted  in  truRees  hy  a£l  of  parliament  to  be  [  2^8  ] 
timrtgaged fer  a  particular  purpofcy  the  mortgagee  muft  take  care 

that  the  money  oe  a{^ed  accprdinely,  and  the*  heir  (hall  be  no 
further  chamd.  Trio.  1686.  2  Venu  5.  Cotterd  and  Holt  v. 
HaiiplbD  diiaBiiL 

10.  Ld. 


c/S  ^r< 


•  10.  Ird.  C.  Jtfkriei  ikid,  he  would  do  all  be  could  to  ie^  a  £f^ 

inherited  beir^  and  the  executon  (hall  be  allowed  nothing   more 

than  what  they  can  prove  to  have  been  a£hially  paid  towards  £[tis- 

bi^oti  d[  legacies  oi  $0  L  and  lOo/.  given  to  him,  and  paid  into 

his  Other's  hands,   (who  had  afterwards  given  bond  to  leave  die 

heir  6000  /,  at  his  death  j  and  eo  rmmne^  as  in  part  of  the  legacies, 

and  fhall  pay  the  reCdue  with  intercft.   Mich.  1687*  Vern.  482. 

in  the  cafe  of  Cann  v.  Cann. 

If  ax.  of  II.  A.  by  his  will,  gave  ieveral  particular  legacies  fiibjefl  to 

^"'J^'      particular  charges,  and  gave  the  furplus  to  his  wife,  the  perfonal 

vhere  the    cftate  (ball  be  applied  in  eafe  of  the  real,  againft  the  refiduarf 

TrAieftat©    legatee.   Pafch.  1688.  2  Vern*  43.  Whiter.  White. 

was  dcTu 

fcd  fwr  payment  of  dehcs.  Pafch.  31  Csr.  9.  9  Vent.  749.  Anon^  ■  o  Mod.  iS6|  187*  $.C 
Cired.-— ^ And  alfo  afrak^fi  a  {{evifcc.  9  Mfid.  %^p.  ciied  by  Prat  C.  J.  m  decreed  ia  i^Tg  and  in 
lA^a  aiiirmed  in  parliament  in  the  cafe  of  Coole  v.  Moort. 

12.  A.  makes  his  wife  executrix;  ilie  takes  ^JecsnJ  htfiandi 

decreed  that  he  (hould  be  anfNVcrable  for  fo  much  of  the  former 

hufband's  perfonal  eftate  as  (he  had  poflefled,  iK>twithftanding  he 

took  it  as  a  portion  with  the  widow ;  and  this  was  in  &vour  of 

the  heir,  there  being  no  creditors  concerned  in  this  cafe,  and  his 

bill  was  only  to  have  the  pcribnal  eftate  applied  in  eafe  of  tfic 

real.  Pafch.  1688.  2  Vern.  61.  Batchclor  v.  BeaiU 

9. P. but  I3«  Settlesrunt  was  in  truft  t9pay  debts  and  legacies;  the  monies 

no  decree,    are  raifbd,  but  mi/applied  by  tlie  truftees ;  the  land  is  dtfchaiged^ 

^^'^';^       and  the  Uufteet  liable.    Mich.  1689.  In  Dom.  Proc>  i  Salk.  153, 

Vern.  85.       Anon. 
Ilarrrifon  v.  Cage. 

•  yfs  if  14.  If  a  term  be  rmfed^  far  a  partiaubr  purpofe^  when  Aat 

feme  joint  puTpofe  is  Jottsfiedy  the  term  (hall  be  in  truft  for  me  hein  But 
nu'itb  bjrtrn^     j^g  jjjyjj  jjj^yg  it  as  a  term,  which  muft  go  in  a  courje  of  admtu-^ 

^fh^!^H*  Jlration^  and  not  in  a  courfe  of  defcent;  and  per  CommiiEoners^ 
tnhcriuinu  decreed  for  the  admniflrator  of  the  biiry  and  not  to  the  heir's 
toraife        jj^j^^    Pafch.  i6qo.  2  Vern.  139.  Levet  v.  Necdham. 

money  to  ^  ^^  . 

buy  a  place  for  the  baron 9  and  baron  covenants  in  the  mortgage  to  pay  tbe  roonqr*  (4500/.I 

and  on  payment  tliereof,  by  a  provifo,  the  terra  it  to  ceafe*  The  mortgage  it  afterwards  tfigMtd^ 
and  the  pi  ovifo  is»  that  o»  payment  by  them,  or  either  of  them,  the  term  to  hi  aJigneJ^  m  thcj,  er 
either  of  tbcmfiall  Sr*fi,  Tne  baron  foon  after  the  mortgage  promifed  his  wife  to  apply  tho  profits 
of  his  place  to  pay  it  off.  Sarm  payi  it  ojf,  and  takes  an  q//lgimeni  i«  irufi/0'  Bimfiiff  and  Mtfcs  it 
to  aficoml  wfi.'—^Thc  fon  and  heir  of  the  baron  and  firfl  wife  brings  a  bill  to  have  the  mort* 
gage  afligned  to  him.  Denied  relief  in  ch\nrei7,  but  on  payment  of  the  principal  in(ereft  and 
cnfts.  But  in  dom.  proc.  decreed  the  mortg.^ge  to  be  aligned  to  the  heir.  Pafch.  170a.  2  Vem* 
437.  £.  Huntingdon  v.  Countcfs  of  Huntingdon* 

In  cafe  of  l5-  A.  dies  intejiatey  leaving  younger  children  unprovided  for, 
a  will,  and  and  a  mortgage  on  the  eftate,  with  covenant  for  payment  of  the 
legacies  to  ^oney,  and  a  recognizance  for  farther  fecurity^  Whether  tho 
ihiWrenf "if  mortgagee  bv  his  covenant  and  recognizance  ftall  fwccp  away  a]} 
the  fccu-  the  perfonal  ejlatey  and  leave  the  younger  children  deflituU  f  Hill, 
rity  fwcepi    ^(^^^  ^  Wcxvu  R.  309^  Mills  v.  Darrell. 

perfonal  eftate,  the  legatees  fliall  b«  relieved  out  of  ih^  rwl.  per  Finch.  C.  Jdicfa.  3a  Or.  a* 

3,  Chan.  Cafes  4»  Anon. 

|6.  Uneertmn  words  in  a  will  muft  never  be  earrM  fo  ftr,  tt 

by  tlicm  to  difinlierit  th^  heir  at  law.  and  though  tkeit  an  wo^ 
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^VhcIi  of  diemTelTes  would  difmherit  hini)  jtt  if  diey  come  m 
49mpany  with  othtr  wdrdij  which  do  nnder  thar  natural  import  left 
firdbUy  they  ought  to  be  conftrued  *  favourably  for  the  heir ;  per 
Powdl  J.  12  Mod.  594.  Mich«  13  W,  3.  B.  R.  in  cafe  of  Shaw 
¥.  BttlL 

17.  Where  a  term  is  limited  (or  raifmg  portions  for  younger 
chiMren  by  rents  and  profits,  the  heir  may  have  the  portions  raifed 
hj  afaky  though  the  younger  children  oppofe  it,  as  well  as  they  may 
Hifift  on  a  iale,  if  they  think  fit;  per  Wright  K.  Pafch.  1701. 
2  Yem.  420,  Warburton  v-  Warburton. 

1 8.  If  die  ftatute  of  1 1  H.  7«  of  difcontinuances  be  a  penat 
JlafuU^  as  the  ftatute  of  Gloucefter  is,  the  heir  (hall  not  be  aided 

or  affifted  in  equity;   per  Wright  K,  HilL  1704.   2  Vern.  489* 
in  cafe  of  Clifton  v,  Jackfbn.         \>^ 

19.  A*  leifed  in  fee  of  a  reverfion  expectant  on  an  eftate  for 
Ufe,  conveyed  to  trufteesy  to  fell  for  payment  of  debts  in  a  fchednle^  and 
the  furplus  to  go  to  his  heirs,  executors  and  adminiflrators.  A/s 
heir  was  a  daughter,  whopi  B.  married.  B.  and  his  wife  got  a 
eonveytnue  from  the  trsiftees  to  B.  and  his  heirs^  and  paid  fome  of 
the  debts.  The  wife  died  without  iiTue.  The  intereft  of  the 
debts  was  unpaid.  The  wife's  heir  brought  a  bill  and  decreed, 
that  the  hufband  who  received  the  profits  in  right  of  his  wife, 
ought  thereout  to  have  paid  the  intereft,  and  nut  fufFer  the  debt 
to  increafe,  and  the  defendant  to  account  accordingly.  Quxrc 
tamen.  Mich.  1706.  2  Vern.  566.  Brompton  v.  Alkis. 

20.  ILeriS  natus  is  rather  to  be  favoured  than  hseres  fa£lus» 
Paich.  1711. 2  Vern.  672.  in  cafe  of  Minshull  v.  Ld.  Mohun, 
but  the  lueres  fadus  wall  be  allowed  the  fame  advantage  of  a 
decreei  as  the  haeres  natus;  and  neither  the  one  or  the  other  ftiall 
be  allowed  to  difpute  tbejuftice  or  validity  of  a  decree^  or  to  make  a  new 
difonci^  Ibid,  and  Pafch.  1706.  2  Vern.  548.  Clare  v.  Wordell. 

21*  Am  and  B,  aunt  [and  niece,  were  coparceners.  B,  being  in 
ai\  ill  heath,  and  about  to  go  abroad  for  the  recovery  thereof,  con-- 
vofod  b$r  moiity  to  jL  and  in  consideration  thereof^  J.  gave  bond  ^  to 
B.  for  4100  L  But  B.  on  her  going  abroad,  k^  the  bond  with  A. 
Afterwards  A.  conveyed  the  land  to  J,  S,  to  the  ufe  of  J.  S.  his 
executors  and  adminiftratorsy^r  99  years^  iffhe  or  B.  Jhouldfo  long 
Jivoj  remainder  to  A,  and  her  heirs^  and  A.  declared  the  trujUy  ta 
he,  tbeU  A  Jbould  receive  the  rents  and  profits  for  fo  many  years  of 
the  term  as  Jhe  fhouJd  live^  provijo^  that  if  A,  her  executors^  (sTr. 
fimM$fg  S*  400  /.  then  the  term  ta  be  void.  The  fatne  day  that 
the  mid  woo  oxocuted  by  A.  to  J.  S*  fhe  made  her  wHl^  end  devifed 
to  B^  400  L  loentionin^  it  to  be  the  fame  fum  fecured  by  the  bond, 
apd  Mkjgwit  taken  nouce  of  in  A^'s  deed  to  J.  S.  and- after  by 
another  dauie,  A.  devifed  the  fend  eflat4  to  the  defondani  J.  Mi 
borfoH  and  boir^  and  the  heirs  of  his  body^  after  thf  death  of  B* 
iKitOr  rtmaindir  over  and  died.  '1  he  queftion  was,  whether  B.  was 
to  have  thia  eftate  for  life,  by  virtue  of  the  deviib  to  her  for  life, 
by  impUcatiooy  or  wbather  that  claufe  meant  only  to.  continue  ii%. 
a^a  Iccurity  to  her  for  the  400  /.  and  interefL  B,  rsad.one  wiu 
Ws,  to  prove  tl|«t  A.  deckred  ftte  ftiould  have  the  eftate  for  life. 
It  Bps  iodfted  for  J.  M.  the  defendant,  that  upon  the  circumftan- 
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ces  of  this  ca(e,  it  might  reafonably  be  intended  no  other  ejlat€thitn 
what  JS.  bad  before  by  the  term ;  that  as  that  was  for  life,  it  was 
natural  ixA  reafonable  not  to  give  away  the  eftate  till  after  her 
death;  that  ai  the  term  was  redeetnable^  fo  muft  this  ejiafg  /«t| 
becaufe  it  might  he  intended  no  other^  and  therefore  no  fuch  neceffary 
h^ltcation  of  an  abfelute  eftate  for  life,  as  is  allowed  of  in  the 
hooks  of  law,  to  the  diflierifon  of  the  heir.  Ld,  Chancellor  was 
of  the  fame  opinion,  and  efpecially  for  this  laft  reafon,  that  here 
was  no  neceilary  implication,  and  therefore  decreed  B.  her  400  il 
with  intereft,  and  difmiiTed  her  bill,  as  to  the  account  of  rents 

[  2oO  J  and  profits,  but  without  cofts,  becaufe  (he  had  colour  to  make 
fuch  demand*  Chan.  Prec.  381,  384.  Pafeh.  17 14.  Boutel  v. 
Mohun  ic  al. 

See  Devife.       22.  The  heir  at  law  ihall  not  be  difinherited,  if  the  will  can  he 

Mandy  v.    fatisfied  by  any  other  conflruStiw.     Arg.  Trin.  2  &  3  Geo.  a.  C.  B. 

^"^'y-  Gibb.  72.  cites  i  Salt  228-  5  Mod.  63.  Cro.  E.  190.  Mo.  635, 
735*  2Le»  222.  3  Le.  78.  i  Roll  R.  319,  320.  3BUIC  98^  99* 
Hob.  285.  Cart.  27.  \rfiich  he  (aid  prove  only,  that  a  devife  of 
the  profits  will  carry  the  land,  but  not,  that  a  devife  of  the  rent 
will  carry  the  rroerfion. 


swDcvifc.  (S)  Interim  EJiate.     In  what  Cafes  the  Heir  fhall 

take  it. 

I.  A  truft  upon  a  deed  and  will  was  limited  on  a  condition  prece^ 
^^  dent  of  having  iffite  malei  the  truftees  can  take  nothrw 
'till  the  condition  be  performed  by  marriage,  and  iiTue  male ;  and 
then,  by  the  rules  of  law,  'till  fome  of  the  perfons,  to  whom  the 
truft  is  limited,  can  take  the  interim  tru/i  of  the  eftate,  it  defcensb 
to  the  heir  at  laWy  and  he  is  entitled  to  die  profits,  'till  the  prece- 
dent condition  be  performed,  or  become  impoffible ;  and  if  die  con- 
dition be  performed,  the  trujistake  effe£t\  but  if  they  be  not  per- 
formed, but  become  tmpoi&ble,  then  the  fuhfequint  trufts  take 
cStSt.  Pari.  Cafes,  85.  in  cafe  of  Wood  alias  Cranmer  v*  the 
D*  of  Southampton. 

In  this  2.  A.  by  will  devifed  hinds  to  truftees  and  their  heirsy  to  the  . 

^fi'  ^   ufe  of  them  and  their  heirs,  in  truft  for  C  fon  of  B.  (who  was 

B^  nrJhf  *'""  ^'  ^^"^  ^f  '^•)  fi^  'i^>  ^"^  ^^^  "^  truft/ir  the  firft^  £^r.  fin 
tfauy  and  of  the  body  of  C,  and  the  heirs  male  of  the  body  of  every  fuch  ton. 
***•»«?  .^  And  for  want  of  fuch  iffue,  then^for  all  and  every  other  Jon  andjonsy 
Id^thtt^  ^^fp^^i^^h  ^^^  fucceffively  for  their  lives,  &c.  if  any  fuch  fhould 
could  never  be,  and  for  want  of  fuch  iffue  then  in  truft /^r  the  firft  and  every 
befuppoT^  Other  fon  of  D.  With  like  remainders  to  E.  &c.  ana  for  want  of 
Z^dh'  >^*  Uf^^^  *<^n  in  truft  >•  the  firft,  »c.  fon  of  J.  Wldi  like  re- 
thbfiirplus,  mainders  to  the  heirs  male  of  the  body  of  cverv  fuch  fon  of  the 
ud  ci^  faid  J.  and  for  default  of  fuch  iffue,  then  in  truft /irAi>  §wn  right 
2^%6.*"  heirs  for  ever ;  provided  mzt  none,  Vc,  to  whom  the  eftates  are  Bmi^ 
KoRTu  V.  tedjftfall  be  in  actual poffeffion,  (sfc.  (fthe  rents,  &r.  ur^l  they  Jhatt 
Group-  refpe£lively  attain  the  age  of  21.  And  that  in  the  mean  time  the 
LdTc.!^  ^^Hfl**^  Jhall  make  fuch  alliwanco  thcnout  for  maint$nanci%  He.  as 
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ibty  Jhatt  think  fuitabli^  (fc.    And  then  he  wills,  that  the  overplus  botanfwer- 
•f  Jucb  rents  and  profits  d$  go  tofiicb  per  Jon  as  jhaU  he  intitled  unto^  ?n  thiscafo 
and  come  to  the  a£fual  pofftjhon  of  the  ejiate^  l^c*  C.  died  in  A.'s  the  heir 
life-time,  without  tiliie.    Then  A.  died  without  altering  his  wilL  ^^^  ^^ 
B«  had  no  other  fon  but  C.  and  no  other  remainderman  was  in  l^fon'^f 
eflie  at  A's  death,  but  ^  Jon  efj.     The  queftion  (in  the  ftate  of  the  tefta- 
the  cafe,   thoueh  nothing   is  reported  as   fpolcen  to  the  point  tor's  intent, 
by  counfel  of  eimer  fide)  was,  what  was  to  become  of  the  rents  /J^^/J^^, 
and  profits,  in  cafe  this  be  an  executory  devife^  until  the  birth  of  a  it  ufm  inm ; 
fon  to  B«   This  was  held  at  the  rolls  to  be  an  executory  de-  and  «r^c 
vifc,  and  afterwards  by  Ld.  C.  Talbot-    And  his  lordfhip  held,  X^a^, 
diat  'till  fomebody  is  in  efleto  take  under  the  executory  devife,  ^tb&ofj 
the  rents  and  profits  muji  he  looked  upon  as  a  refidue  uneufpofed  ofj  (be  his  ia« 
and  confeqiiendy  muft  defcend  uton  the  heir  at  law  \  the  cafe  bebg  !^^  J!!j5 
the  (ame,  where  the  whole  legal  eftate  is  given  to  the  truftees,  and  oiouid 
but  part  of  the  truft  di^xifed  of,  as  in  this  cafe,  and  where  but  take  or  noi 
part  of  the  legal  eftate  is  given  away,  and  fo  the  refidue,  undif-  A^fl^^^ 
pofed  of,  defcends  upon  the  heir.    Cafes  in  Chan,  in  Ld,  Talbot's  fbLii  tak«. 
time,  44.  Mich.  \iy^  Hopkins  v.  Hopkins.  Forfome. 

body  roitft 
take,  and  none  being  appointed  by  the  leftator  the  law  throws,  it  upon  the  heir.  Cafes  in 
Chan,  in  Ld  Talbot*s  time,  52.  in  S.C.*  ■   ■  And  faid^  it  was  fo  held  by  Ld.  C.  Kin£»  in  cafe 
•f  Lady  Hertford  v.  Ld.  Weymouth. 

» 

(S.  2)   Marriage  Portion.    Where  it  fliall  go  to  [281! 

the  Heir.  scePor. 


I.  A  portion  was  agreed  to  he  laid  out  in  land  bv  the  father  of 
^^  the  feme,  to  bie  (ettlcd  on  the  hufband  and  wife,  and  the 
heirs  of  their  two  bodies,  the  remainder  to  the  heirs  of  the  huC- 
hand«  The  father  jgave  bond  to  pay  it  within  3  months  after  de^ 
mand,  and  intereft  in  the  mean  time.  By  deed  of  the  fame  date 
betwten  the  hufband's  father  of  the  firfl,  the  hufband  of  the  fecond, 
and  the  wife's  £tther  of  the  third  part,  was  agreed  that  the  wife's 
father  (hould  detain  the  portion  'till  fuch  purchap  made*  Tney 
have  ififues  the  wife  dies ;  the  ijpie  dies;  no  purcoafe  made.  The 
bu/iand  received  a  f^rt  of  the  portion,  and  by  his  will  devifed  the 
portion  aspart  of  his  perfonal  eflate,  and  declared  it  (houla  go  /# 
bit  executmrsy  to  fiay  his  dehts  and  legacies ;  decreed  the  money  to 
the  executor.  Note,  the  hond  giyen for  the  lapng  out  the  portion 
was  made  payable  /•  the  hufband,  his  executors  or  adminiflnttors. 
4  Car.  i«  Chan.  Rep.  30.  Ferrers  v.  Ferrers. 

a.  Lamb  are  fettled  for  raifing  daughters  portions;  one  of  die 
daughters  marries  and  dies.  The  hufband  takes  adminiftration, 
and  affigns  over  the  portion  to  his  fon.  Lord  Keeper  ^ugbt 
there  was  a  confiderable  difference  between  ajjignmeat  hy  the  partj^ 
and  affignment  by  the  admniftrator^  where  the  adminiflrator  was  a 
Jhremger^  or  had  no  right  before,  and  no  colour  of  right  but  merely 
by  the  adminifhration.  But  in  diis  cafe  the  adminif^ration  was  pr9 
forma  QBXy%  fiar  he  bad  a  right  to  the  money)  as  a  portion  or  pio* 

v£lioa 


tions(I)-« 
Charge, 


*8i  ^tlu 

vifion  for  his  wife,  and  every  man  has  not  ready  money  to  pre  his 
daughters,  but  their  portions  are  to  be  provided  for  by  this  meani^ 
and  therefore  it  is  reafonable  to  advance  or  promote  the  eftablifh- 
ing  of  them,  fo  that  tfiey  might  be  difpofcaWe  by  the  huftand 
(who  fettles  a  jointure)  as  money  itfdf  may  be  Trin.  22  Car. 
2.  1  Chan.  Cafes,  169.  Hurft  v.  Goddard. 

3.  On  marriage  erf"  A.  and  B.  A.  and  the  father  of  B.* are  tt> 
dub  1500/.  to  purchafe  land  to  he  fettled  on  A;  and  B.  for  berjoin^ 
ture^  and  on  the  heirs  of  their  2  bodies,  A.  dies,  B.  marries  C— 
B.dies.  The  purchafe  was  never  made,  fo  that  C.  laid  clahn  to 
B/s  moiety  at  leaft,  there  being  no  direftion  to  whofe  right  heirs 
the  remainder  Ihould  go,  Ld.  Chancellor  decreed  for  the  heir  of  A. 
Pafch.  i687»  2  Vein.  20.  Knights  v.  Atkins  and  Peers. 

^.l:r^  (T)  Where  he  fhall  have  the  Surplus. 

Trin.  J4.  !•  TT*  H  E  furplufage  of  an  eflate  after  debtSj  legacies  afrf  por- 
Ctr. ». »  •*•    tions  paid,  was  ordered  not  to  go  to  the  executor  but  the 

Chan.  Ca-    y^'^.    1651.  Chan.  Rep.  164.  OUibear  v.  BromfaOl. 

let*  1 1 5« 

Culpepper  v.  Afton.        Tlie  r/^fitfug  of  a  long  urm  nfter  Atbts  f^aid^  and  a  life  determinedy  decreed 

to  the  heir,  and  not  to  the  reiiduary  legatee.  36  Car.  a.'  a  Chan.  Rep.  296.  Woodliall  v. 

Benfon. 

2.  If  a  nian  feifcd  of  an  ejlate  of  inheritante^  makes  a  kafe^  pr 
devifes  an  cjf  ate  Jor  years^  for  payment  of  debts  \  if  the  profits  of  the 
land,  furmount  the  debt,  all  that  remains  fhall  go  to  the  heir, 
though  not  fo  exprefled ;  and  albeit  it  be  in  the  caie  of  an  execa*-* 
tor.  Mich.  33  Car.  2.  2  Vent  359.  Anon, 
If  was  3.  A.  devifes  his  lands  to  his  nephew  to  pay  his  dehtSy  emd  makes 

afterwards  ^^-^  nephew  his  executor^  but  makes  no  dilpofrtion  of  the  furplirs, 
be  a  rcfuit^  It  was  allowcd  in  arguing  this  cafe,  that,  in  a  conveyance  where  no 
ing  truft,  ufe  IS  declared  •  as  to  the  furplus,  it  may  rejuh  to  the  Itefr ;  bat 
and  the  whether  the  (ame  in  cafe  of  a  will,  or  %  whether  devffcc  flisdl  take 
itlvT^io  to  his  own  ufe,  was  not  refolvcd.  2  Vcrn.  247.  Mich.  1691. 
join  in  the    C^li^gham  V*  McIIifli. 

Sr.ie.  Ch. 

I'rec.  31.  S.  €•  Irf  nameoC  Cooinshafn  v.  MelUflui'"  Abr.  E4)u.  Ca^esr  ^l\^\ii•  8.  cites  S.C. 
as  decreed,  and  thai  it  was  afiirmed  in  parliament.— Vid.1  Vern.  133.  HiU.  1690.— J  a  Vem. 
644.  Hill.  1709^  Hc)bait  V.  Maynard.— »In  cafe  of  f  CrompTow  v.  Kokti*,  '^hert  tp»lkubr 
L^ucy  was  defifed  to  the  beir,  thsra  tb«  dkviiee  was  to  take  Che  furjilas.  a  Ve«WJ4%.i  — i 
9^Moa.  7v  Arg.  fays,  it  was  fo  adiwls«<i  lately  at  the  folls»  where  a  fluUicfg  was  devifed  to  tb«, 
heir,  in  cafe  of  Bcihcl  v.  Bethel.— Ibid.  78.  Atcberlcy  v.  Vernon.— —  f  S.C.  Ch.  Cafes  i5|6» 
liill.  22  and  23  Car.  ». 9  MoiT.  x88.  cited  per  Pfat  Ch.  J. 

♦[282]  ;■    . 

4.  It  was  a  queftion  when  lands  are  given  in  trujfy  aninm^  is 
raifcd  by  fale  of  them,  and  there  is  an  overplus,  whether  that  AsiR 
be  a  rcfulting  ufe  for  the  heir  at  law,  or  for  the  truftee?  See 
Brown  v.  North  in  BriJgman*s  time;  it  was  a  queftiori  again, 
and  it  was  held  the  truftee  fhould  have  it ;  per  Trevor  Ch.  J, 
12  Rlod.  596.  Mich.  13  W.  3.  B.  R.  in  cafe  of  Shaw  v.  JWl— 
He  Ikid  there  had  been  cafes  both  ways.  . 

%  5*  Fcr 


I^eir. 
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5.  Per  Cur.  though  land  is  devifed  to  truftecs  and  their  heirs  to  Ch.  Prec. 
felly  and  thereout  to  pay  legacies  therein  mentioned,  and  among  the  «6*-  S.C. 
reft  a  legacy  to  the  heir  at  law  of  100  /.  vet  the  land  fhall  not  be  ^^^^^ 
turned  into  perfonal  eftate  ♦  nor  more  fold  than  is  necefliry  for  pay-  vvright,tl» 
ment  of  the  legacies,  and  the  heir  fliall  have  the  furplus.  Pafch.  ^^'^^J^ 
1701.  2  Vern.  R.  425.  Randall  v.  Bookey,  Jb^^g^  ^2 

but  in  nature  of  a  fecority ;  and  for  the  legacy  te  the  heir;  it  is  as  if  a  man  dcvifcs  lands  to 
his  heir  for  life,  yet  he  (hall  have  the  reycrfion  too.  •  9  Mod.  171.  Roper  v-  Radclift 

6.  The  equi^,  that  an  heir  has  to  have  the  perfonal  eftate  applied 
in  exmtration  d^the  real  eftate,  is  only  for  the  fake  of  the  real  eftate 
defcended  to  him,  that  it  may  be  clear  to  the  family ;  fo  that  when 
the  heir  has  parted  with  the  real  eftate^  he  has  then  no  rieht  to  the 
perfonal  eftate,  which  before  he  might  have  demanded  to  have 
exonerated  his  real  elbte  in  cafe  he  had  kept  it.  Mich.  1702.  Ch.. 
Prec.  206.  Wood  v.  Fenwick. 

7.  A.  devifed  lands  to  truftees  and  their  heirs  to  fell  and  difpofe  ^?J^P«'  C* 
of  the  monies  as  he  Ay  j  paper  to  be  figned  by  him  fliould  appoint,  ^^^  IJ^^^ 
but  if  he  left  nofuch  paper^  then  to  his  four  nephews j  and  if  any  ap-  Roper  v. 
pointees  ^ed  before  (ale  and  payment,  fuch  ftiare  to  refort  to  ^^^f^ 
his  neiAews.     A.  appointed  accordingly  fcveral  fums  to  feveral  J|^^  ^^^ 
perfons,  but  not  near  the  value  of  the  land,  the  furplus  fliall  refult  sce  Ch. 

as  undifpofed  of  to  the  heir  at  law;  per  CowperK.    Hill.  1706.  ^«^-  54»* 
2  Vern.  571.  City  of  London  v.  Garway  and  al.  p^^^  '^^^^ 

Mich.  1720.  Embiyn  v.  Treeman,  S.  P. But  where  the  heir  is  not  concerned,  but  the 

difpute  h  between  the  executors  and  the  legatee,  the  legatee  ihall  have  it.    Sec  Executors, 
Martin  ▼•  Douch.  Pafch.  23  Car.  a. 

8.  Devife  was  of  real  eftate  to  executors  to  be  fold  for  payment  of  %  Vem. 
debtsj  and  thefurpluSj  if  any  be,  to  be  deemed  perfonal  eftate,  and  677.  Mich. 
go  to  the  executors,  to  whom  he  givcj  20 /.  a  piece;  yet  the  fur-  ^f^^f"* 
plus  decreed  a  truft  for  the  heir,  and  affirmed  in  Dom.  Proc.  Hill.  Ball  v. 
1709.  2  Verp.  645.  Countqfs  of  Briftol  v.  Hungerford,  d^^the 

cafeofHuMOEKFORD  V.  Reppinotok,S.  P.andfeematubeS.C» 

9*  A.  devifed  lands  to  two  ftVangers  and  their  heirs,  in  truft  to 
lefold  hy  them  or  the  furvivor  of  them  for  the  heft  price,  and  with 
the  money  to  pay  his  deits,  legacies  and  funerals  fo  far  as  the  fame  will 
extendi  and  he  gave  40 1.  to  B.  and  10 1;  to  C.  who  were  his 
couiins  and  co-heirs^  and  made  the  devifees  executors  (giving  them 
nothing  by  way  of  legacy)  but  gave  lOo/.  to  the  children  of  one  of 
them  J  the  furplus  proved  to  be  500  /.  and  for  the  devifees,  was 
cited  the  cafe  of  Crompton  v.  North,  Chan.  Cafes  196.  as  r  283  1 
a  cafe  in  point  j  lord  C.  Cowper  faid,  that  in  cafe  of  this  nature,  *•  ^  -^ 
Ae  circumftances  muft  govern,  and  took  notice  of  the  feveral  clau- 
fes  that  they  fhould  fell  (for  the  beft  price)  and  that  diey  fhould 
(apply  the  money  in  payment  of  debts,  &c.)  which  implies  the 
whole  mone^,  and  that  it  was  to  be  fold  by  them  (and  the  furvi- 
vor of  diem)  by  which  the  truft  was  intended  to  follow  the  eftate* 
he  decreed  die  devifees  to  account  for  the  furplus*  Wms's  Rep. 
390,  Hill.  1717.  Starkcy  V.  £rooks. 

Vol.  XIV.  Z  10.  Where 
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?aife  oV  '^'  ^^^*  '*^^^  ""  denfed  to  one  and  his  bdrs  /4  fc  foU  in 
Koper  T.  ^''^  ^  thi  perfinal  efiatt  for  pajment  $f  dtbts^  and  legacuSf  and  the 
*]taddiffe.  lands  are  not  fold,  for  that  the  perfonal  eftate  is  fttfficient  to  dif- 
jr^  c*  charge  the  whole,  it  is  plainly  an  hnplied  truft  in  the  devifee  for 
'  ^*      the  heir  at  law  and  he  is  intitled  to  come  into  this  court  to  have 

a  re^cQHVeyanie  and  an  account  of  the  profits.      HUL  ix  Geo. 

9  Mod.  121.  Buggins  v.  Yates. « 

(U)    What  the  Executor  muft  do  in  favour  of  the 

Heir, 

And  if  be     i»  'If^  HOUGH  the  heirs  landvms  UiUe  to  pay  debts,  yet  he 
is  foradf  1     (jj^ii  bg  relieved  againft  the  executors  fo  far  as  Ac  per- 

^ebcofhis   ^0^  eftate  will  extend.     xS  Car.  u  i  Chan.  R.  155.  Smith  v. 

|oceftor»        Hopton. 
faelhali  re- 
cover againft  the  executor  as  &r  as  perfonal  affets  come  to  the  executor's  hands.    Pafch.  it 
Car*  «.  Cban.  Cafes  74.  Armitage  v.  Metcalf.— -Gibb.  41.  HtU.  xGeo»  in  Seacc.  Lucy  r» 
Bromley.  8.  P* 

2.  Rent  or  penilon  is  in  arrear ;  tertenant  dies,  and  l^ves  aa 
executor ;  though  the  perfon  of  the  tertenant  was  not  chargeable 
with  the  rent,  at  law,  but  onlv  the  land  by  way  of  a  diftrels;  yet 
fora(inuch  as  the  teftator  hela  the  land,  and  did  not  pay  the  rent, 
it  was  faid,  that  thereby  the  perfonal  eftate  of  the  teftator  was 
augmented ;  and  fo  the  Mafter  of  the  Rolls  decreed  the'  executor 
to  pay  the  arrears  as  hx  as  he  had  aiiets  of  the  teftator's  eftate. 
Chan.  Cafes  i2i.  Hill.  20  &  21  Car.  2.   Eaton  College  v.  Beau- 
champ  and  Riggs. 
See  Chan*         3-  If  executor  has  afTets,  he  Is  compellable  to  redeem  mortgages 
R.  156.        for  the  benefit  of  the  heir ;  fo  if  the  heir  be  charged  in  debt  where 
Ho**ton*      the  executor  has  affets,  the  heir  may  compel  the  executor  in  equity 
S.P.  xs'       V^p^  ^he  delft  i  but  a  creditor  may  fue  either  of  them,  and  (hall 
Car.  I.— »  have  the  benefit  of  his  fccurity;   per  Hale.    Trin.  2i  Car*  2. 

f*6?HUK'  ^^^'  5^^-  ^"  ^^^^  ^^  Woolftan  v.  Afton. 

tx  &  ai  Car.  2.  Dekvis  v.  Badd.  S.  P.  in  cafe  of  a gtiarfBatu 

S.  C.  cited  4.  Laftd  was  devifedfor  pajfnent  of  debts  and  l^acies ;  the  per- 
ch^Prec     f^n^i  ^ft^^g  fl^^i,  ^g  gj.^  applied.    Hill.  28  &  29  Canii*  1  Chan. 

.    '  Cafes  207.  Ld.  Grey  v.  Lady  Gray. — See  Payment* 

Where  J,  Where  the  heir  is  indebted  by  mortgage  made  by  his  fedier, 

debts  by  -  ^^  \yy  q^j^^^  means,  as  heir  to  his  anceftor,  the  perfonal  eftate  in  4e 
iirhlch^are  bands  pf  the  executor  (hall  be  employed  to  pay  that  debt}  but  if 
a  luH  on  there  are  not  affeis  to  pay  other  eretHtorsj  or  [anfwer  any]  Other  end 
the  heir  at  rf  the  teftator  oh  [as  to]  his  legacies^  the  heir  (hall  not  turn  his 
i^Ii  cib!te*  'charge  on  the  perfonal  eftate ;  in  this  cafe  here  was  fuAtlent  to 
wet  dif-  pay  the  debt  by  the  nVortj^ge^  &&  and  the  legacy  out  of  the  pei^ 
charged  jbnal  eftate,  arid  when  both  can  he  Jati^ed,  hothjbaU  iijiai^t 
f^^a  aiTeL'  ^"^  ^^  contrivance  to  make  the.  perfonal  eftate  liable  to  die  l^cjr 
to  «a/i  0}      to  go  towards  iatisfa&ion  of  the  mortgage  looks  like  t  ^fraad  and 

4  {hall 


Adl  not  prgndice  Ao  legatee,  but  (he  ihall  have  recompence  ib^  lands, 
againft,  or  upon  the  mortpge^  though  originally  not  liable  to  her ;  ^J?/!,^" 
per  Lord  Chancellor.    Mich.  3a  Car.  2.  2  Chan.  Cafes  5.  Anon.  conuJf 
117.  Truu  34,  Car.  2.  Culpepper  v.  Afton.  S.  P.  decreed  accor-  ihaii  ft^nd 

j;  'i„  '  in  place 

^">g'y-  of  [he  ere- 

tlHon  bf  fpecialty  and  be  paid  out  of  the  lands.  9  Mod.  151.  Charles  v.  Andre ws«  Trio* 
II  Geo.* 

6.  Lands  mortgaged  are  devifed  to  A.  in  this  cafe  A.  who  is  f  284  1 
only  a  bares  fa^us  as  devifee  (hall  have  the  perfonal  eftate  applied  ^^^^^  ^  ^ 
in  eafe  of  the  real.  Hill.  33  &  34  Car.  2.  2  Chan.  Cafes  84.  Popley  36  s!c.*' 

V.  Popley.  and  by 

*^    ^  Lord  Chan- 

ceUor,  any  wSuary  dtvtfct  (ball  h«ve  that  benefiL  Ut  antei  37.— ^>  But  he  muft  he  haeres  fa(5>us  of 
the  wboU  eftaie  and  not  devifee  of  a  particular  part  \  per  P  awlinfon  CommiiruMier.  Ch.  Prec.  3.  HilL 
1689.  in  cafe  of  Gowcr  v.  Mead.— Fin.  R.  401.  Mith.  30  Car.  *.  Stsu-ling  v.  Wilford  &  aK  ■ 
Chan.  Cafes  271.  CorniIh  v.  Mew.  Contra  per  Finch  K.  the  devifee  for  life  being  executor  and 
bad  a0eCs  (uf&cient  to  difchar^e  the  mprtgage,  yet  held  he  was  not  bound.  Hill.  27  k.  28  Car. 
2»  >  A.  mortgaged  his  lands  and  by  will  appoints  tbem  to  It  JoLl  for  payment  of  th  mortgage  moneys 
and  aftery  in  another  part  of  the  fame  will,  devi.'ed  a  moiety  to  A.  of  the  mortgaged  premilTes} 
the  perfonal  eftate  (hall  be  applied  to  pay  of  the  mortgage  in  favour  of  the  devifee*  per  Mafter  of 
tb^Aolls,  and  affirmed  per  Commiffioners.  Mich.  1689.  a  Vcru.  iia.  JouKioN  v.  Milkiopp* 

7*  A*  purchaftd  an  equity  of  redemption  and  died  \  this  not  being 
the  debt  of  the  anceftor  fhall  not  be  paid  out  of  the  perfonal  edate 

for  the  benefit  of  the  heir.    Hill.  i68i.  Vern.  37.  ut  fup. Ch. 

Prec.  458.  Are.  S.  P. 

8.  If  there  be  no  covenant  in  the  mortgage  deed^r  payment  of  ♦  Sec 

the  mortgage  money  and  intereft,  the  adminiftrator  is  not  obliged  ?l?'^!®i?2 
to  diicbarge  it.     35  Car.  2.  2  Chan.  Rep.  275.  Eyre  v.  Haftings.  ch.  Prec. 
2  Vern.   701.   S.  P.  in  the  cafe  of*  Howell  v.  Price.—  2.  cites  a 
1  Vern.  436.  Hill.  1686.  Contra  per  Matter  of  the  Rolls  in  cafe  "^^^^^^ 
of  the  Earl  of  Winchelfea  v.  Norcliff. — Arg.  Ch.  Prec.  458.—  contrail 
Lord  C.  King  faid  the  executor  has  been  decreed  to  pay  it.  tween 
2 Wms's Rep. 455-  Pafch.  1728.  TUdZo". 

and  Cook  and  Guavas* 

9.  Bond  given  by  one  parcener  to  pay  to  the  other  parcener,  his 
executors  or  adminillrators,  an  annual  fum  during  the  life  of 
J.  S.  for  owelty  of  partition  fhall  go  to  the  executor  and  not  to  the 
heir.     Hill.  1682.  Vern.  133.  Hulbertv.  Hart. 

10.  Perfonal  eftate  not  fpecifically  devifed TiVfzy  ought  to  be  ap-  ^'^'^l^^ 
plied  towards  payment  of  debts  and  legacies  in  eale  of  the  real  J  Geo!  la 
eftate.     i  Jac.  2.  2  Chan.  Rep.  382.  Middleton  v.  Middleton.        ScaccLocy 

11.  A.  makes  his  will  and  gives  the  executor  •o/.  legacy  and  v.  Bromley. 
his  real  eftate  to  C  paying  his  debts  and  legacies^  and  in  default  of 
payment  in  three  months,  the  legatees  and  creditors  to  enter  and 

bold  till  fatisfied,  and  fays  nothing  of  the  furplus  of  the  perfonal 
eftate;  per  Commiiiioners,  the  perfonal  eftate  ftiall  go  in  eafe  of 
Ae  real.  Hill.  1690.  2  Vern.  120.  Mead  v.  Hide.  > 

12.  V  lands  are  devifed  for  payment  of  debts  and  legacies  and  the 
refidue  of  the  perfonal  ejlate  is  given  to  the  executor s^  after  debts 
and  legacies  paid,  the  perfonal  eftate  ftiall  notwithftanding  as  far 
ks  it  will  go^  be  applied  to  payment  oftbi  dibtSj  &c.  and  the  land 

Z  %  be 


t84  Wt^ 

be  cbarged  no  (tirdief  tfian  U  neceflary  to  make  up  die  refidae» 
2  Vent.  349*  Anon.  Pafich.  32  Car.  2  ' 

13*  A.  gives  fome  legacies,  and  after  bequeadis  the  refidu^  rf 
bis  pirfinal  e/late  to  B.  his  daughter  and  heir,  anddivifts  bis  rtal 
gfiate  to  hir  and  bmr  heirs  i  but  if  (he  died  under  2i,  to  C-« 
B.  dies  at  16,  and  by  will  gives  all  her  perfonal  eftate  to  J.  S. 
C  fx  heir  at  law  to  A.  and  B.  there  being  a  mortgage  on  the 
eftate^  whether  the  perfonal  eftate  in  the  hands  of  J.  S.  (hall  go 
to  difcharge  the  mortgage  in  favour  of  C  ?  Mich.  1704*  2  Vem. 
469.  Bi(hop  v«  Sharp. 

14.  A.  in  his  will  mentions  his  having  computed  that  the  furfhs 
0f  his  perfonal  eftate^  his  debts  and  fumraU  being  thenout  fir/i  paH 
would  amount  to  5800/.  and  fo  diftributes  the  5800/1  into  feveral 
pecuniary  legacies,  and  wills,  if  the  furplus  fell  (hort,  or  exceeded, 
they  fhould  abate  or  benefit  in  proportion;  he  devifed  to  two 
others  lands  in  mortgage  for  1400  A  per  Wrieht  K.  it  bfeing  men« 
ttoned  that  he  computed  the  furplus  would  be  5800  /•  after  debts 
•  and  funerals  paid,  implies  he  fff/irm2fi/ his  debts  of  which  the  debt 
[  285  J  by  mortgage  is  one,  and  decreed  it  to  be  paid  out  of  the  perfonal 

eftate.    Hill.  1704.  2  Vern.  477.  Hawes  v.  Warner. 
''"*  H*  I         *  ^*  ^^  ^^^^fi  dtoife  (hall  not  be  defeated  by  applying  the  pcr- 
ti  Can  2.    ^^'^  eftate  to  pay  off  a  mortgage^  even  for  the  fake  o?  an  heir, 
MaHhail  r.  much  le(s  of  a  Yitresfaifus ;  per  Wright  K«    HilL  1 704.  2  Venu 
Fowkeic     ^yy.  Hawcs  V.  Warncr. 

hi  Ld.  C.  Talbot,  who  faid  that  this  point  had  been  fo  far  determined  that  it  feems  quite  fettlod 
aod^c^.  Cafes  in  Chan,  in  lord  Talbot's  time,  54.  Mich.  1734.  Lutluns  v.  Leigh. 

16.  A.  by  will  fubje^ed  both  his  real  and  perfonal  eftate  to  the 
payment  of  his  debts ;  decreed  that  the  heir  (hould  pay  the  debt  by 
fuch  a  time,  or  in  default  thereof  the  real  eftate  to  be  fold,  and  li* 
berty  given  to  the  heir  to  fue  for  the  perfonal  e(bte.  M*  S.  cites 
23  Feb.  1705.  Stvdolph  v.  Lan^ham. 

17.  A.  by  deed  conveyed  lands  to  truftas  for  payments  of  debtSy 
and  afterwards  by  will  direited^  that  his  truftees  (hould  out  of  his 
truft  eftate  ^^y  his  debts^  legacies  and  funerals^  and  devifedaU  his 
perfonal  eftate^  not  otherwife  difpofed  of,  to  B.  whom  he  made  exe^ 
eutrix.  Lord  Wrieht,  and  now  Lord  Cowper,  were  both  of  opi- 
nion, that  the  devije  being  in  the  fame  claufe  in  which  Jhe  was  named 
executrix^  and  not  faid  free  and  exempt  from  debtSy  (he  muft  there- 
fore take  it  as  executrix,  and  be  applied  to  the  payment  of  debts. 
Hill.  1706.  2  Vern.  568.  French  v.  Chichefter. 

a  Wnu'i  18.  If  A.  mortgages  lands  and  covenants  to  pay  the  money  and 

sjpli?^"  ^^  5  *«  perfonal  eftate  of  the  mortgagor  Audi,  in  favour  of  the 

ft  Ch.  R.  heir,  be  applied  to  exonerate  the  mortgage ;  fo  it  is  if  there  was 

»75'  ^y^  •  no  covenant  if  the  mortgagor  had  th  e  money  j  becaufe  it  was  his 

▼.Haftings  jgj,^^  ^^  jj^  jg  bound  to  make  it  good,  though  the  land  be  a defec- 

•  After  tive  lecunty;  but  f  tf  grandfather  mortgages  and  covenants  to 
fuch  moft-  f  -J-,  and  the  lands  defcend  to  his  fon,  and  his  fon  dies,  having 
SwwA  *  P«^fi>«a  eftate  and  a  fon,  the/a«'j  perfonal  eftate  (hall  not  go  in 


aid  of  this  mortgage ;  but  this  exoneration  is  not  to  be  allowed,  ^o  P^Tp  the 
unlefs,  there  2Jt  perfonal  a£iu  fuffidint  to  anfiver  aU  legacies^  for  the  ^^JJfX* 
mortgage  fliall  be  paid  out  of  the  land  in  fuch  cafe;  and  if  by  fuch  fTfmai 
payment  affits  fall  Jhortj  the  legatees  may  make  fuch  mortgagee  c^^«  among 
r4jfund.  a  Salk.  449,  450.  in  Cane.  Cope  v.  Cope.  Sonsl'yct 

k  fluU  be  applied  to  difcharge  Che  mortg^s^.  Trin.  1696.  Ch.  Prec*  61.  Meynell  v.  Howard!. 
■  So  where  fuch  a  mortgage  H'as  made»  and  the  mortragor  afttrwards  raifiJ  a  term  in  other 
^an^fvrfaymtmcf  his  debts^  the  mortgage  money  was  heUI  to  be  a  debt  payable  out  of  that  tnift. 
Ch,Prec«6i.  cites  it  as  Sir  Edward  Moore^s  cafe.— f  S.  P.  Hill.  1731.  iWms'sRep.  596.  per 
Ldb  C.  Kingi  Ld.  Ch.  J.  Raymondy  and  the  Mailer  of  the  Rolls,  in  cafe  of  Evelyn  v.  Evelyn. 

19.  A  mortgage  in  fee  was  made  redeemable  at  Michaelmas^  or  ^^  P*""^ 
at  any  other  Michaelmas  after,  on  6  months  notice,  and  no  covenant  s*cl*^^* 
to  pay  the  money  \  the  mortgagor  continued  in  pofTeilion  and 

paid  the  intereft  and  by  will  aevifed  his  perfonal  eflate  to  his  wife 
and  daughter ;  per  Cowper  C.  the  peribnal  eftate  is  not  liable  to 
difcharge  the  mortgage  in  eafe  of  the  real ;  here  b  no  covenant 
either  expreflfed  or  implied.  Mich.  1715.  s^Vern.  702.  Howel} 
V.  Price. 

20.  If  the  ancejior  contrasts  for  the  purchafe  of  lands  and  dies 
before  the  conveyance^  the  heir  may  compel  the  executor  to  pay  for 
it  out  of  the  perfonal  eftate.  Arg.  10  Mod.  528.  cites  it  as  the 
opinion  of  Harcourt  C.  in  the  cafe  of  Woodheir  and  GreenhilL 

Ch.  Prec.  323.  S.  C.  and  P.  Hill.  171 1. 

21.  If  vendee  of  lands  of  inheritance  dies  before  all  the  purchafe  ^^  if  ven* 
money  paidy   the  vendor  may  come  againft  the  executor  for  the  ^^^^ 
money,  though  the  heir  is  to  have  die  benefit  of  the  purchafe;  per  partoftho 
Ld.  U.  King.  SeL  Chan.  Cafes  in  Lord  King's  time.  30.  Trin.  purciiafe 
II  Geo.  I.  in  cafe  of  Coppin.  v.  Coppin.  J^^nff  ' 

executor,  and  the  vendor  is  heir  at  lavf,  yet  the  vendor  will  have  the  nefidue  of  the  purcba(# 
money  againft  the  executor,  though  it  be  fo  much  for  his  benefit ;  per  Ld.  C.  King.  Sel. 
Chan,  cafes  in  Ld.  King's  time.  30  f  Trin.  1 1  Geo.  i.  in  cafe  of  Coppin  v.  Coppin.— The  *  prin- 
cipal cafe  was  exa^Iy  the  fame,  only  that  the  fame  perfon  was  vendor,  heir,  and  executor  to  tho 
vendee,  and  fo  his  lordlhip  decreed  the  refidue  of  the  purchafe  money  to  him  and  not  to  tli« 
legatees.    Ibid.  28.  30.—*  a  Wms's  Rep.  29  x  •  S.  C.  1  r  ^  p  z  1 

22.  Hxres  natus  orfa&us  may  have  the  perfonal  eftate  applied 
in  exoneration  of  the  real;  but  not  a  remainder-man;  for  the  firfl 
comes  to  diicharge  the  eftate  which  defcended  to  him,  or  was 
given  him  by  the  fame  perfon  who  owned  both  real  and  perfonal 
eftate  i  but  in  the  other  cafe  the  remainder  man  is  a  ftranger,  and 
does  not  claim  the  eftate  from  the  fiipie  perfon  who  owned  the  per* 
fonal  eftate.  Sel.  Chan.  Cafes  in  Ld.  King's  time ;  80.  Mich.  1 730. 
Evelyn  V.  Evelyn. 

(U.  2)'  Heir  and  Executor. .  Remedy  for  the  Heir 
againft  the  Executor,  &c.  for  Things  belonging 
to  the  Heir. 

t«  Y  F  the  executor,  after  teftator's  deadi,  gets  the  evidences^  thi 
^  heir  may  enter  into  the  land  and  take  the  charters  out  of  his 
poMffion.    Br.  Chartrcs  de  terre,  &c.  pU  49.  cites  39  H.  6.  15, 
ID.  perMaxkbanu 

2  3  (W)  Heir 
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Sc€  (s. »)    ^^^     Heir  a  Parte  Materna.    ^ake  in  what  Cafes^ 

I.  T  N  affife,  -land  was  givin.  to  R.  and  J.  bis  fane^  and  U  thei 
^  heirs  cfR.  who  had  iffue  a  daughter  C  and  the  harm  diid^ 
and  after  C  died  without  heir  ef  the  part  tf  the  father-^  but  flie 
had  heir  of  the  part  of  the  mother.  It  was  held,  that  if  the  daugb^ 
ter  had  purcbafed  land,  and  died  without  ifiue,  the  heir  of  the  part 
of  the  father  mall  have  the  land  if  there  is  any,'  if  not,  the  heir  of 
the  part  of  the  mother.  But  as  here  it  is  defeended  to  tbi  daughter 
iy  the  father  therefore  the  heirs  of  the  part  of  the  mother  flialt 
not  inherit,  but  the  land  fhall  efcheat.  Nota.  Br.  Diicent,  pi. 
15.  cites  39  E.  3.  30. 

2.  \f  the  father  purchafe^  and  his  eldejtfm  be  attainted  offtlony, 

and  he  dies,  the  heir  of  the  part  of  the  mother  ihflll  not  have  the 

lana,  but  it  ^all  efcheat ;  for  there  is  one  of  the  part  of  the  father 

who  is  corrupted.     Contrary  where  there  is  none  of  the  part  of  the 

fiither;  per  Ferfey.     Br.  Deftent,  pi,  7.  cites  49  Aff.  4. 

S.  P.  Co.  3«  if  the  father  purchafe  land^  the  heir  of  the  part  of  the  *iilodiet 

Xitt.  f.4.     (hall  inherit,  if  there  be  none  of  the  part  of  the  father  5  *'€dntrarj 

£i(^nt    I   rf^^^^  defcended  in  the  line  of  the  father  once ;  for  there,  ffthc  heirj 

38.  cites    "  who  enters  bv  defcent  of  the  part  of  the  father,  dies  withtmt  iieir 

iiE.4..  14.  of  the  part  of  the  father,  it  Jhall^l  efehettt',  m)te'lhc  diveriSty*   Br. 

Zrlkl'  P^fcent,  pi.  7.  cites  49  E.  3.  11. 

of  the  heir  of  the  part  of  the  mother,  of  Und  ilefoended  to  the  mother  $  and  To  fee  the  diverfity ; 
where  a  man  purch:«fes  lands  or  ten^'Oients  in  fee  fimple,  and  where  he  comes  to  them-by  defoBOC 
^oh  the  part  of  his  mother,  or  on  the  part  of  bis  6iUi^.    Co.  Lict.  f.  4. 

If  there  be  no  heii  of  the  part  of  the  father,' viz.  of  the  grandfather,  who  was  the  father^t 
father,  then  the  hir  ']f  bis  j^ufxr*!  mahtr^  viz.  of  his  grandmoti^er,  (hall  inherit;  for  he  that 
ought  to  inherit  to  the  father  ought  10  inherit  to  the  fon.     Br  Difcent,  pi.  38.  cites  12  E.  4.  14. 

f  For  the  heir  of  the  pare  of  the  mother  is  not  of  the  blood  of  him  in  whom'tbe  origiaad 
pouiBflioa  commenced^  viz*  of  the  blood  of  the  father.    Ibid. 

4.  But  vAitrtz  mzn  purchafes  and  dies j  his  fon  enters  and  dies 
without  heir  $f  the  fart  of  the  father  of  his  name,  yet  the,  heir  of 
the  grandmother  of  the  part  of  the  fether  fhall  inherit;  for  he  u 
an  heir  of  the  part  of  the  father^  and  the  coufins  of  the  mother  of 
his  father  fhall  be  his  heirs  of  the  part  of  the  father,  becaufe  his 
father  had  a  mother  as  well  as  a  father,  fir.  Difcent,  pL  7.  citei 
i2£.  4* 
r  287  1  5*  lip  a  m^  had  been  feifed  of  a  manor -^  as  heir  on  the  part  of 
the  mother,  and  before  the  fiatute  of  quia  emptores  terrarum  h^ 
made  z  feoffment  in  fee  ofparcel-^  to  hold  of  him  by  rent  andfervice\ 
albeit  they  be  newly  created,  yet  for  that  they  are  , parcel  of  the 
manor ^  they  fhall,  with  die  reft  of  the  manor,  defcend  to  Ac  'h<ir 
of  the  part  of  the  mother ;.  quia  ni^ilta:  trMnfeunt  cum  univir/kati 
quae  per  fe  non  tranfeunt.     Co.  Lit.  12.  b.  (o) 

6.  If  a  man  hath  a  rent-feck  of  the  part  of  his  mother^  and  the 

tinant  of  the  land  grants  a  difirefs  to  him  and^ifii.  inrs^  m^  the 

•  grantee  dies,  the  difirefs  fhall  go  with  As  vant  to  the  heir  of  the 

part  of  die  motfaer,  as  ificidiut,  or  appuftenaiil  ^^die  miti  tof 

noir 


now  is  the  rent-feck  become  a  rent-charge.     Co.  Litt.  12.  b. 

J.  If  a  man  has  a  feipiiory  as  hefr  of  the  part  of  his  n^her> 
the  Unaney  ifcheatsy  it  ihall  go  to  die  heir  of  the  part  of  the 
mother.    Co.  Litt.  13.  a.  (q.) 

8.  If  a  man  gives  lands  io  a  man,  to  have  and  to  hold  to  htm  and 
his  hifirs  on  the  part  of  his  mother^  yet  the  heirs  of  the  part  of  the 
fadier  fhall  inherit ;  for  no  man  can  inftitute  a  njnv  kind  of  inherit 
tame  not  alkwed  by  the  lawj  and  the  word$  (of  the  part  of  his 
mother)  are  void.  Co.  Litt.  13.  a. 

9*  A  man  has  ijfue  afon  and  diesy  and  the  wife  dies  alfo ;  landt 
are  letten  for  Ufe^  the  remainder  to  the  heirs  of  the  wife\  the  fon 
dies  without  ijffuey  the  heirs  of  the  part  of  the  father  {hall  inherit, 
and  not  the  heirs  of  the  part  of  the  mother ;  becaufe  it  vejledin  the 
fan  as  purcbafor.    Co.  Litt.  13.  a,  *  •         ' 

10.  A.  has  a  feigniory  in  fee^  and  afterwards  land  defcends  to 
him  on  the  part  of  the  mother;  in  that  cafe  the  feigniory  is  not 
extinguifhed,  but  fufpended  \  for  if  the  lord  to  whom  the  land  de- 
fcends dies  without  ijfuey  the  feigniory  (hall  go  to  the  heir  .of  the 
part  of  the  father,  and  the  tenancy  to  the  heir  on  the  part  of  the 
mother.  Godb.  4.  in  C.  B.  Hill.  23  £1.  per  Windham  and 
Mead;. 

11.  There  is  a  difference  between  advantages  in  grofs,  and  ad-  Soifoaa 
vantages,  which  by  the  grant  are  made  appurtenant  or  incident  to  J??j^"^* 
another  thing.    As  if  baron  be  feifed  ot  a  hoqfe  in  right  of  his  ©f  his  ^*^ 
wife,  and  J.  S.  grants  ejlovers  to  baron  and  his  heirs  to  bum  in  mother, 
the  houfe\  this  is  appurtenant  to  the  boufc,  and  (hall  defcend  to  ^^  J*^* 
the  iflue  of  the  baron  and  feme.   Mich.  6  Jac.   8  Rep.  54.  in  him  mv4 

SymS*S  caib.  hU  heirs 

competent 
boufe-boou  to  be  burnt  in  the  fame  houfe.    This  is  appurtenant  to  the  hovfe ;  and  though  it  be 
S  fffiv  fur  chafe,  yet  it  ftuli  go  with  the  houfe  to  the  heir  qf  the  part  of  the  mother.    S  iCep*  54» 
Syms's  cafe. 

12.  Where  the  fame  efiate  is  devifed  to  the  heir  of  the  part  of 
the  mother,  which  he  would  have  taken  by  difcent^  he  is  in  by  de-* 
icen^  notwithftanding  ac0ff^;Vi0ff  ^^tfy;7i^ff/ {/'200/.  was  annexed 
mt  a  contingency^  which  never  happened,  x  Salk.  241.  Hill.  lO 
and  1 1  W.  3.  C.  B.  Clerk  v.  Smith. 

13.  A,  feifed  in  fee  as  heir  of  the  mother's  mot  her j  devifed  the 
JlU)d  to  truftees  to  pay  annuities^  hfc,  and  the  refidue  to  A^  s  right 
heirs  of  his  mother^  s  fide  for  ever.  The  heir  of  the  mother's  mother's 
jidc  is  intitled  to  the  efliate  and  furplus  of  the  profits  after  the  an- 
nuities, &c.paid.  2(  Wnis's  {lep,  135.  Pafch,  1723*  Harris  v«  the 
Biihop  of  Lincoln. 


Z4  (W,a)Hck 


288  IDdr. 

(W.  2)  Heir  a  Parte  Matcrna.  What  ftiall  be 
faid  a  new  PurcJba/e,  or  fuch  Alteration  of  Eftate 
as  to  carry  the  Land^  &c«  to  the  Heirs  of  the 
Father. 

S.P.  Br.  ''A  ^^^  fijfi^  of  land  by  defcent,  of  the  part  of  the  mothet^ 
Feoffment         -^A  gives  in  tail  referving  rept^  and  dies  without  iffuc,  die 

fo.^itS  ^^'  ^'"^  ^^^^  ^'  '^  ^*'  *'''■  ^T'*'  ^'''^  ?^  the^fathery  and  the  reverfion 
14  H.  8.  ^tf  'A^  A^/r  ^  the  part  of  the  mother  \  per  Newton ;  to  which  it  was 
4.  per         (aid,  that  the  contrary  is  law ;  and  therefore  it  feems  that  all  ihall 

•  s!p! Co"  $P  ^^  *^  ^^^^  ^^  ^^  ^^  °^  ^^  fether,  till  it  falls  in  demefae,  as 
LicL  12  b.  tn  the  cafe  above ;  neverthelefs  by  feveral,  *  all  fhall  be  to  the 
(m)  that  if    heir  of  the  part  of  the  mother.    Br.  Difcent,  pi.   ii.  cites  7 

m'adea  ^'  ^'  4" 

gift  in  iail,  or  a  kafe  for  life  referving  a  rent,  tlie  h^ir  of  the  part  of  the  mother  (ball  have  ihe 

reverfion ;  and  the  rent  alfoy  as  incident  thereunto,  (hall  pafs  with  it. 

2.  Landj  parcel  of  a  manors  given  by  the  lord  of  the  manor,  to 
hold,  &c,  who  had  it  as  heir  to  his  mother  j  there  if  he  dies  without 
iffue,  the  feigniory  referved  (hall  go  with  the  manor  to  the  heirs  of 
the  mother,  and  not  to  the  heirs  of  the  &ther.  Br.  Defcent, 
pi.  68. 

3.  A  man  feifed  as  heir  on  the  part  of  his  mother  makes  a  feoff'-- 
ment  in  fee  to  the  ufe  of  him  and  his  heirs  i  the  ufe  being  a  thing 
in  truft  and  confidence  (hall  infue  the  nature  of  the  land,  ana 
fhall  defcend  to  the  heir  on  the  part  of  the  modier.  Co.  Lit 
13.  a.  (p) 

S««  *  f  f  4-  If  I  convey  lands  which  I  have  on  the  part  of  th^  mother,  or 
CodboU  '^^  borough-englifh  to  J.  S.  and  his  heirs,  without  confiderationy  the 
and  Free-  ufe  (hall  be  void,  and  fo  the  land  fhall  return  again  to  me,  and  to 
fione.— and  my  heirs  of  the  mother,  or  in  borough-englifli  as  before ;  for  the 
Burton^  law  doth  conftrue  the  ufe  of  the  fame  in  ftate  and  quality  as  the 
contra.  land  was.  But  if  1  do  declare  the  ufe  to  me  and  my  heirs^  ©r,  upon 
And  this  fuch  feoffment,  referve  a  rent  to  me  and  my  heirs,  it  (hall  go  to 
^ed  to^be  "^^  ^^^^^  ^^  Common  law;  for  it  is  not  within  the  cuftom,  but  it 
law  per  IS  a  new  thing  divided  from  the  land  itfelf.  Trin.  4  &  5  P.  &  M. 
lord  Mac.  D.  162.  and  that  is  the  reafon  of  another  difference.  9  H*  7*  24. 
Pafch!***'  Shellie's  cafe,  that  land  by  defcent  falling  upon  one,  fhall  be 
1713.'  ^  taken  from  him  by  a  nearer  heir  born.  Hob.  31.  in  cafe  of 
Wmt*t  Counden  v.  Clerk, 
fecp.  139. 
in  cafe  of  Harris  v.  Biihop  of  Lincoln. 

?*s*^*'  5*  Where  a/w  of  the  lands  of  the  wife  was  with  grant  and 

dt^'in  render  to  her  and  her  huftand  in  tail,  remainder  to  the  right  heirs 

cafe  of  of  the  wife  \  if  they  have  iffue  which  dies  without  iffuc,  the  land 

ciere  V.  fliall  go  to  the  heir  of  the  part  of  the  mother.     PL  C.  295- 

^J:^^.  Carril  v.  Cuddington.        ^ 

fine  fur  grant  and  rtnder  ml  lands  a  parte  matema  has  am  ejian^  and  bis  rtndcr  makes  it  a  ^^w  fttrj 
€hafe^  io  that  now  the  lands  (hall  aefcend  to  the  hciir  of  the  iather.  Show.  9a.  Pafchi  a  W.  *  M* 
l>nce  V.  LanjfonL— — 1  Salk.  337.  S.  C. 


T\m  ^hh  from  md  rmdtr  is  tantamooDt  to  a  feoffment  and  re-feofiinent,  and  creates  a  new 
«lbte.  I  Salk.  337.  Pafcb.iW.  &M.  B.R.  Price  v.  LangfonL  Carth.  140.  S.  C.  by  ths 
name  of  Rice  ▼.  Langford.— — — 6  Mod.  45.  in  cafe  of  Ford  v«  Lord  Grby,  but  fays  it  is  other- 
ivife  of  other  fines. 

In  the  argument  of  the  cafe  it  was  agreed  by  aU,  that  if  the  fint  had  been  Uvitd  generaflj^ 
^thoHt  any  render^  or  vfitbout  any  ujes  it  eland,  the  refulting  ufe,  which  would  have  devolved  on  the 
conufor  would  have  been  the  old  ufe  in  the  fame  quality  as  it  was  before.  Garth.  140.  Trio, 
a  W.  b  M.  B.  R.  Rice  v.  Langford. 

Stf  if  the  ufe  of  this  fine  had  been  deelared  to  the  ronufor  and  bit  heirs,  the  quality  of  the  eftate 
would  not  have  been  altered  thereby »  but  the  lands  would  have  defcended  in  the  fame  manner 
as  if  no  fine  had  been  levied,  (viz.)  if  it  was  ex  paite  matema,  then  to  the  heirs  ex  parte 
materna,  and  not  to  the  heirs  ex  parte  paterna>  and  fo  e  converfo.  Agreed.  Cikth.  141.  in  the 
cafe  of  Rice  y.  Langford* 

6.  Barm  andftnu  covenanted  to  levy  a  fine  of  lands  delcended  f  280  1 
to  the  feme  from  the  mother,  and  declared  the  ujes  to  the  conufees     -aik 
and  their  heirsy  to  make  them  tenants  to  the  practpe  for  fufFering  a  \^^  x,-iii. 
common  recovery,  which  by  the  fame  deed  was  declared  to  be  r  Anns, 
to  thejife  of  the  baron  for  lifey  2Siito^'C  feme  for  lifcy  and  to  the  C.  B.  $.  a 
lirft,  &c.  fon  of  their  two  bodies  in  tail,  remainder  to  the  right  §.  c.  o^* 
heirs  of  the  wife^  with  zprovifofor  the  wife  to  difpofe  of  the  remain^  Mod.  174. 
iUr  in  fee  as  Jhe  Jhould  think  fit.    It  was  objefted  that  this  was  not  }"  ^*»c  ^^ 
an  immediate  conveyances^  as  a  feoffment  to  one  in  fee,  but  that  by  watcr^s"^ 
this  conveyance,  not  only  the  legal  eftate  but  the  ufe  alfo  pafled  to  cafe.<— ^ 
the  conufees  both  in  law  and  equity ;  fo  that  when   a  recovery  9  ^o^« 
was  fuffered  \  this  ufe  in  fee  mull  arife  out  of  the  efiate  of  the  conu-  s?c.  citc4 
feesi  but  it  was  held,  that  all  made  but  one  conveyance^  and  that  per  Pratt 
the  eftate  moves  originally  from  the  conufor,  and  that  what  he  has  c^-  J-r- 
not  parted  with  is  ftiU  in  him,  and  therefore  fo  much  as  is  not  decla-  pcJ^i^",^ 
red  upon  the  recovery  flxidl  be  ftill  to  the  old  ufe.    The  nature  of  Maccles- 
the  common  recovery  being  but  as  an  inftrument  for  raifing  of  die  ^^id,  wfa»- 
life.    And,  as  to  the  power  refcrved  to  the  feme,  though  it  viras  ^i,f*^i* 
objeAed  that  it  had  altered  the  eftate,  it  being  fubjeded  and/i/^r-  2  Wm^'s 
vient  fo  a  new  power  i  becaufe  (he  might  now  diipofe  of  it  \>ther-  R«p-  139* 
wife  than  flie  coidd  do  had  it  been  only  her  old  intereft,  yet  it  was  ^^^^^* 
held  that  this  was  only  a  new  qualification  of  the  old  efiate^  and  not  3  Lev.  406. 
an   alteration  of  it,    until   fuch  new  qualification  be   executed.  — S.P. 
7  Annae,  C.  B.  11  Mod.  181.  Abbot  v.  Burton.  ^^^:  ^ 

*  '  caufethe 

law  carries  the  ufe»  and  that  is  always  to  the  owner  and  proprietary  of  the  land.  Goldib.  69.  per 
Windham  J.  -If  conufor  was  Unant  in  tail,  and  declares  no  ufit  of  the  fine  and  recovery,  ic 
IhaU  be  to  the  heirs  a  parte  matema ;  but  if  he  was  tenant  infcg,  ic  is  otherwife*  ^rg.  9  Mod* 
179.  Hill.  5  Geo.  in  Ld.  Derwentwater'i  cafe. 

7*  Heir  a  parte  materna  makes  feoffment  on  condition^  and  dies  P-  9  H.  7» 
without  iffue  j  if  die  heir  of  the  part  of  the  father  enters,  the  heir  y^  P[^ 
of  the  part  of  the  mother  ifhall  ouft  him;  per  Mountague  Cb.  J*  To.\%  per 
PI.  C.  57.  in  cafe  of  Wimbifli  v.  Talboys.  Wood.l-* 

Co.  Lilt. 
f.  4. 13.  fays,  the  heir  of  the  part  of  the  mother  ihall  not  Like  advantage  of  a  conditioQ  aADOud 
to  the  Came ;  becaufe  it  is  not  incident  to  (he  reverfion,  nor  can  pals  tlierewitb. 

8*  A  man  feifed  of  lands  a  parte  materna  devifes  them  for  16 
years  to  his  executors  for  payment  of  his  debts,  and  afier  to  y.  & 
who  is  the  heir  a  parte  materna.  J.  S.  fball  take  by  defcent^  and 
aot  by  purcbafe.  3  Lev.  127.  Trin.  33  Car*  2.  C.B.  Hedger 
V.  Row. 

9.  A.feifc() 
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a89  ^HU 

*  '^T  ,. .  9«  A.  fetfed  a  pirtc  matema,  moloBS  zfi^JJiunt  rfattu  ufts^  fi«. 
!!!ls;c;  ®f  B^^J^  Acre  to  himfclf  for  life,  remainder  to  his  wife  forlifc,  «, 
cited  per  maindcr  to  the  heirs  of  his  body  on  his  wife  begotten,  remainder 
7^*Tte  H  ^°  ****  ^^^  heirs—and  of  White  Acre,  to  the  ufe  of  himfelf,  for 
to  b?  Uw!  99  y^^^>  'f  *^^  ''^^'^  '^  '°"g  ^'^^5  remainder  to  tniftees  fiar  his  life^ 
ir  Mod.  '  remainder  to  his  wife  for  life,  remainder  to  his  firft  and  tench  fon 
183.  in  cafe  in  tail,  r9matnder  U  A.  and  his  A^irj— In  both  cafes  the  ancient  fc« 
Jfuric*u— *  remains  in  A,  nor  was  it  ever  out  of  him;  and  neither  the  cftate 
S.C.  cited  for  life  or  years  are  merged^  but  both  are  preferred  by  the  mefiie 
per  Lord     remainders  over.    Mich.  6  W.  &  M.  C.  B.  3  Lev.  ^06.   God- 

Macclcs-     JjqJj  ^^  Freeftone. and  whether  the  ufe  is  by  expreh  limitatimy 

Wms't        or  implied  by  law  without  exprefs  limitation,  it  is  au  om^  and  in 
RefH  139.     both  cafes  the  ancieiit  fee  remains  in  the  donor.    Ibid.  407. 

17x3.  and  held  by  bim  accordingly* 

10.  Where  a  man  feifed  a  parte  matema  taies  eftaU  U  bhn  fir 

years^  remainder  to  his  heirs ;  this  is  a  new  eftate  in  him,  and  not 

the  ancient  reverfion  i  but  it  is  otherwife,  vAitrc  he  takes  an  ffiotn 

for  life^  remainder  to  his  heirs.    Arg.  Mich.  6  W.  &  M.  C$.  B* 

3  Lev.  406.  cites  Co.  Litt.  13.  23.  But  adjudged  that  th«ie  is 
no  difference,  and  that  in  both  cafes  the  fee  is  the  old  reverfion^ 
and  fball  go  to  the  heirs  a  parte  matema.  407.  Godbold  v.  Free- 
ftone. 

11.  A  feme  purchafed  a  church  leafe  to  her  and  her  beirs^  for 
three  lives,  and  dies,  leaving  M.  her  daughter  an  infant.  Two 
of  the  lives  die.     The  guardian  renews  the  leafe^  and  then  the  infant 

«  dies.    It  was  infifted  that  if  the  infant  had  died  before  the  renewal, 

living  the  furviving  cefly  que  vie,  there  had  been  no  queftion, 
but  £e  leafe  had  gone  to  the  heir  of  the  part  of  die  mother,  and 
that  fb^ought  this  new  leafe,  being  rene\yed  out  of  the  profits  of 
the  old  leafe.  But,  per  the  Mafter  of  the  Roll$,  and  affirmed  per 
Lord  Harcourt.  This  new  leafe  is  a  new  acquifition^  and  venod 
in  the  daughter  as  a  purchafor,  and  (ball  go  to  the  heirs  of  the 
part  of  the  fether^  this  renewal  by  the  archbijhop  being  fpontamaus 
and  gratuitous,  and  not  like  a  copyhold;  for  diere  the  lord  is  only 
<a  truftee  for  the  heir,  and  his  admittance  of  htm,  though  it  be  ori- 
ginal, yet  is  only  in  virtue  of  the  (ruil  repofed  in  him  by  law  for 
that  purpofe,  and  decreed  accordingly  ^  by  the  Mafter  of  the  Rolls, 
and  Lord  Keeper  coming  into  court,  being  afked  his  opinion,  fiud  he 
was  of  the  fame  opinion.  Mich.  171 1.  Ch.  Free.  319*  Malon  r« 
Day.   ■  ■      G.  £qu.  R.  77.  S.  C.  Hill.  9  Annae, 

(W.  3)  Heir  a  parte  Matema.  Of  what  ibfi 
Heir  a  parte  Materna  fliall  take  Advantage^  or 
be  bound  by  what. 

«  Th«         ''  T  ^  ^^^  ^^  ^^^^  ^  feme  nufne^  and  tenant^  and  the  femn  t^iS 
meinc  ^  baron<^  and  has  iffue  afon^^  and  the  tenant  releafes,  or  groMs 

bound  her-  ^^j^^  bartn^  that  mithcr  hi  mr  bis  heirs  Jballbi  biund  U  §cfmtiMl^ 

fttfaodber        -^  ^  *  *     ^^ 


md  iht  Jufrm  hndfimej  who.  were  bound  to  die  acquittal  b^^  thek  beln  hf   ! 
fieignioij)  die>  and  Ae  tenant  brings  writ  •fnufiu  agalnft  thifm^  her  deed 
fvA  ^/#«A  ihigrattt  at  heir  U  his  father  i  this  mall  not  ferve,  for  ^1^!^^^  ^ 
he  is  to  bebomid  as  heir  to  hisinother,  and  not  as  h^r  Co  his  fiither.  the  tenant^ 
Quod  nota*  Br.  Grants,  pi.  147.  cites  38  £.  3.  10.  and  cites  and  then 
•Fitzb.  tit,  Mefae  27-  {but  it  ihould  be.  pi.  2+.]  S'^ 

The  ilfixe  bdng  bonnd  as  heir  co  the  mother  (hall  noc  take  benefit  of  the  faid  grant  of  difcliarge  i 
for  chac  esOcndk  to  the  beirs  of  the  paix  of  the  father^  and  not  tu  the  heirs  of  Che  part  of  the  mocher; 
ftod  thesefbcei  the  heir  of  the  part  of  the  mother  was  bound  to  tlie  acijuittAi-  €•.  I«itt*  13  a.  (s.) 

2.  The  warranty  Oiall  delcend  upon  the  heir  of  the  part  of  the  if  the  heir 
mother*  ifdierebe  none  of  the  part  of  rile  father,  and  therefore  he  ofthepatu 
(haU  be  heir  to  the  land  in  fuch  cafe  alfo.    Per  Tanke.  Br.  Defccnt,  ^^tfl^d 

pi.  7*  cites  12  £•  4*  vbertUMto  a 

nifarramty  is 
4tfauxtJf  be  iTn);i)eaded,  acid  voochtft^nd  judgment  is  gWen  againil  him*  and  for  Hm  to  recover 
in  V9dii9»  and  ^  dies  before  executioni  the  .heir  of  the  part  of  the  mother  0uill  fue  execution 
to  have  in  val«e  againd  the  vouchee ;  for  the  effed  ought  to  purfue  the  cau/e>  ^nd  the  recon* 
peace  fluU  eafue  the  lofs.    Co.  LiCt.  13.  a.  (q) 
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I.  T^OTE',  that  heir-loomes,  chiefs  or  principals,  are  thofe  •S.  P.  c«. 
^^    things  which  h/ive  continually  gone  with  the  capital  mejuage  ^'^^*    !^\ 
hycuftomy  which  is  the  beft  .thing  of  every  fort,  as  of*  beds^  tables^  heir-loomt 
pffts^pans  and  fuch  like,  of  dead  chattels  moveable.     Br.  Defcent,  that  have 
pi.  43.  cites  I  H.  5.  5.  &  Fitzh.  Execution  180.  fhe"  We^ 

JBrom  heir  to  h^'ir  cannot  be.devifed  away,  hut  fuch  dcvtfe  will  be  void ;  for  by  the  death  of  fuch 
devifor,  'the  heir-looms  by  ancient  cuftom  are  vcftcd  in  the  heir,  and  the  law  prefcrrcih  |h» 
''€Mk6m  before  the  •devife*    Co.  Lict.  185.  b.   ■!  .And  tlie-heir  may  have  action  foi*  rjicm,ac 

U)e  ^omfiiqo  lawa  ^nd  (hall  not  foe  for  them  in  the  ecclefiaftical  court*    Co.  Litt.  x8.  b.         ^ 

2*  And  the  ♦  ancient  crowns  and  jewels  of  the  realm  cannot  be   *  ^-  ^^^• 
deyifed  by  teftamentj  therefore  are  heir-loom  es  of  the  king  as  it  ' 

ieems.    Br.  Defcent,  pi.  43.  cites  1  H.  5.  and  Fitzh.  Execution^ 
j8o. 

3.  An  helr-Ioom  is  called  principalium  or  hareditarium.     And 
i£  is  due  by  cu/lonij  and  not  by  the  common  law,     Co.  Litt  1 8.  b. 

.  _  4.,  A  laudy  brought  a  bill  in  the  King*s  Bench  a^ainjl  a  parfon  s.  c.  cited 
fuare  unam  tunicam  vocatam  a  coat^armour  V  pennons  with  the  GoUb.  aoo« 
arms  of  Sir  Hugh  Wicheher  hufband,  and  ajword  in  the  chappel  ^<^*^^«  o^ 
where  he  was  buried  ;-.and«the  parfon  claimed  them  as  oblations^  and  py^. 
riierefore  that  they  did  belong  to  him ;  and  there  it  is  holden,  that  Co.  Litt. 

^ifene  tiib^tofif  in  thechancel  and  hath  tfaereaplace,  the  parfon  can*  i^*^^s«>'^* 
noectaiBt  'hiscar^^  livery  and  cujhion  as  oblations }  neither  ought  ^^he^ ' 
lie  'to  h^ve  the  faid  things }  for  that  they  were  hanged  there  in  and  bis 
hmmur  of  tki^diciafed',  aai  therefore  by  the  iame  reaibn,  though  ^!*^^ 


t9i  Detam. 


^^j^^^  tf  gravi-Jl^nif  coat  of  annor,  imb^  tic.  are  aimaDed  to  the  &tAM 
or  deScmg  *^  ^^  parioii,  jet,  in  r^ard  tbe  church  is  free  to  aD  the  inhaln- 
Umb.  lants  for  burying,  the  porfon  cannot  take  diem.  And  the  Ch.  J# 
fiud,  that  the  bdy  might  have  a  good  a&ion  during  her  life,  in  the 
calc  aforelaid,  becaufe  fhe  herlelfcaufed  the  laid  mings  to  be  iet 
up  there,  and  after  her  death,  the  heir  to  the  deceafol  (hall  alfe 
have  his  a^on,  becaufe  (as  the  boolc  fays)  they  were  hanged  there 
for  the  honour  of  his  aaceftor,  and  therefore  Acy  are  in  nature  of 
heir  loomes,  which  by  die  common  law  belong  to  die  heir,  as 
being  the  principal  of  the  family.  The  like  law  of  a  gnveftone, 
tomb^  and  the  like.  12  Rqi.  104.  in  Corven's  cafe. — cites  it  as 
9  H.  i^  14.  Dame  Wiche's  cafe. 

5.  And  this  agrees  with  the  laws  of  odier  nadons.  Bardio.  Cai^ 
laneus,  fol.  i?.  Concl.  29.  A£Uon.  dat.  fi  aliquis  arma  in  aliquo 
loco  pofita,  (ieleatftve,  &c.  and  in  21  £d«  3.  48.  in  the  bifliop 
of  Carlisle's  cafe,  it  appeared,  that  the  amoffunts  of  the  cbappel 
rf  a  tnceding  bijhop  do  belone  to  the  fucceedin^  bifliop,  and  are 
merely  in  fucceffion,  aldiou^  other  chattels,  m  cafe  of  a  ibie 
corporation,  do  belong  to  the  executors  of  the  deceafed  party,  and 
lliall  not  go  in  fucceffion ;  fo  in  the  other  cafe,  things  ereAed  in 
die  church  for  the  honour  of  the  dead  perlbn,  fliall  go  to  his  heirSf 
as  heir-loomes,  as  in  manner  of  an  inheritance.  12  Rep.  105.  in 
Corven's  cafe. 

6.  Trover  by  plaintiff  adminiftrator  cum  teflamento  annexo 
of  the  late  lord  Petre  againft  the  wife  of  the  firft  executor  for  a  mck^ 
lace  ofpear/j  (aid  to  have  been  in  the  family  for  many  generadonSy 
and  worn  as  a  perfonal  ornament  by  the  lady  Petre  for  the  time 
being,  or  for  de^ult  of  fuch,  by  lady  dowager  pro  tempore ;  and 
to  prove  the  property,  an  antient  inventory  made  by  the  defendant't 
humand,  being  executor  of  the  lord  Petre  now  inteftate^  being 
found  among  the  ancient  evidences  of  the  family^  was  allowed ;  for 

the  mendoning  this  necklace  in  it  (hews  he  did  not  claim  it  in  his 
own  right,  and  none  but  a  mad-man  will  inventory  more  aflets 
r  202  1  ^^  ^^  i^^*  ^^  though  if  the  queftion  were,  vriiether  my  lord 
*"  Petre  were  proprietor,  or  not  be  himfelf  could  not,  be  witnete  ;  vet 

the  executor,  by  inventorying  it,  has  charged  himfelf  with  it  as  zSm^ 
and  there  it  fliall  be  taken  as  fuch }  and  per  Holt  Ch*  J.  the 
Wearing  of  a  pearl  is  a  converfion ;  and  goods  in  gro6  cannot  be 
an  heir-loom,  but  they  w^*^  things  fixed  to  the  freehold^  as  old 
benches,  tables,  &c.  Fafch.  13  W.  3,  B.R.  12  Mod  519,  52a. 
irord  Petre  v.  Heneage. 


(A)  ^txm. 


dioiig^ 


«--•  He  was  X    ^^^  jy^y  purjuivant  before  according  to  the  ordinance  of 

tt7Z!i^    heralds  j  for  it  is  not  of  die  cflcnceof  a  herald.    H.  5  Jac.  B.  per 

Sieat  officer  Curiam  between  Penfon  alias  Chefter  and  Redhead.  ] 
ytlieverjr  ^         •   ..     . 

Ifiueifl  pttsnts  without  Uis  cortmooy  of  the  t  inveilitara^    Koj.  ico*  PiaiQa  t*  Rtalwaiij  ■   • 


4  By  the  law  of  arms  and  1ienldry»  every  one  who  is  made  king  of  arms  before  he  receives  hie 
aiKnityy  ought  to  be  led  betwixt  two  officers  of  arms  by  the  arms  before  the  earl  marfliall  of 
England,  or  his  deputy,  and  before  him  are  to  go  4  officers  of  arms^  whereof  the  one  is  to  bear 
his  patenty  another  his  collar  of  SS,  the  tliird  a  coronet  of  brafs  double  guilt,  fourthly*  a  cup  of 
wine ;  and  his  patent  ihall  be  read  before  the  earl  marfliall ;  and  afterwards  his  coronet  (hall 
be  fee  upon  hb  head,  and  the  collar  of  SS.  about  his  neck,  and  afterwards  the  wine  poured 
upon  his  head.   Le.  248.  33  £liz.  B«  R.  Dethick's  cafe. 

2.  The  heralds  are  attendants  upon  the  court  of  chivalrv ;  of 
thefe heralds  there  are  three  kings^y'vL.  Garter  iingofarms^  C/aren" 
ceux  king  of  arms  of  the  fouth  part,  Norroy  king  of  arms  of  tho 
north  part,  and  fix  other  heralds.  Thefe  Englifh  heralds  are 
mijjengers  ofwarznA  peace,  ikilful  in  defcents,  pedigrees,  and  ar- 
mories ;  they  marjhall  the  foUmnities  at  coronations ;  they  managi 
tombati  before  the  conflable  and  marfhall,  and  upon  requeft  they 
foUmnize  the  funerals  of  noble,  honourable,  reverend,  and  wor(hip«- 
fill  perfonages ;  they  vfGitfirft  incorporated  by  king  R.  3.  and  after- 
wards netufy  incorporated  iy  king  Philip  and  queen  Mary.  4lnft« 
125,  126. 

3*  Thefe  heralds  are  difcharged  of  fuhfidies^  tollsj  and  other 
chtfges  of  the  commonw«dth,  by  letters  patents  of  £•  6«  anno 
3.  of  his  reign.  4lnft.  126.    . 

4*  The  words  of  the  patent  are  creamus  coronamus  iff  nomen  Le-n'* 
minimus  de  Garter  rex  heraldorumy  and  therefore  in  allfuits  againfl  ^'  ^'  *"^ 
him  be  is  to  be  named  by  this  name^  and  for  not  being  fo  named  the  l^^^  (^ 
defendant  was  difcharged  of  an  indidbient.    Cro.  £•  224.  Pafch.  held  by 
33  Eliz.  B.  R.  Dethick's  cafe.  f/n"*"^*  ^ 

•'•'  Wray  and 

Clench,  but  that  Gawdy  was  of  opinion  it  was  but  a  name  of  office,  and  therefore  the  indidment 
good. 


*  ^ttbfifSt^ 


*SeeFareft 
(E)  pi.  i8. 
— Trefpafe 
fHV-» 

(A)  What  Grantee  may  do*  ^o^us, 

^     '  ^  (HerbaieO 

l«  U  E  diat  hath  herbage  of  a  foreft  by  patent  may  have  tre(pa(s 
^^  for  the  grafs,  but  not  for  trees  or  the  fruit  of  them ;  and 
he  may  take  beafts  damage  feafant,  and  have  quare  claufum  fregit^ 
and  by  fuch  grant  may  imlofe  the  foreft.  D.  285.  b.  pi.  40,  Trin. 
liEUac. 

%•  Grantee  of  herbage  may  inchfe^  and  may  have  action  of  \  2,(1%  1 
♦  trifpah  fuare  claufum  fregit.    Arg.  Trin.  21  Jac.  B.  R.  2  Roll.  I  coT tittj 
R.  356.  cites  D.  285.— But  though  he  that  hath  herbage  may  4.b.(b) 
indole,  yet  he  that  hath  nafonabU  herbage  cannot.    Ibid.  Arg.  . 
cites  Cro.  R.  150. 

3*  Grantee  of  herbage  of  a  park  cannot  dijiark  it.  Arg. 
Godb.  419.  Trin«  %i  Jac,  B.  R.  in  cafe  of  Lord  Zouch  v. 
Moor. 

(B)  Who 


r 


*9S  ^ettM,  tarn  lDete(^* 

(B)  Who  fhall  have  it. 

!•  A  leafe  was  made  of  a  manor  widi  all  gardens^  orchanlSy 
^^  yards,  &c.  and  with  alt  the  pro/its  of  a  wood^  excepting  tf 
UJfor  40  acresy  to  take  at  his  pleafure ;  per  Dyer,  die  wood  is  not 
comprifed  within  the  leafe,  but  die  leilee  (hall  only  have  the 
profits  as  pawnage,  herbage^  &c*  21  £liz«  in  C.  B.  4  Le.  8/ 
Anoiu 


words  He. 
BtilitamenU 


(A)    Hereditament.    What  15. 


I*   A  eondttion  is  widiout  queftion  an  hereditament.     3  Rep.  1 
^  b.  (1)  Trin.  25  Eliz.  in  die  Marquifs  of  WinchcftcrV 


2. 

cafe. 

2.  Writ  §f  error  is  an  hereditament,  but  by  the  common  law  , 
cannot  be  forfeited  or  efcheat.     3  Rep.  2.  in  the  Marq.  of  Win- 
chefter*s  cafe. 

3.  XJfes  were  hereditaments  ;  for  of  this  (hall  be  pofleffio  fratris  \ 
but  condition  or  ufe  were  not  forfeitable  at  common  law.  3  Rep. 
2.  b.  (m]  (n)  in  the  Marqu.  of  Winchefter's  cafe. 


(A)  i^erettel^  an!)  l^eC;^. 

I.  Z>  }^  the  I  EUx.  I.  which  ere£i:ed  the  high  commiffion  cour^ 
•*-'  having  rejlrained  xhtfame  from  adjudging  anj  po}nt$  to  te 
heretical^  which  have  not  been  determined  to  hefuch^  either  byfcrip^ 
ture^  or  byfome  one  of  the  four  firjl  general  councils^  or  by  fonu  other 
council^  by  exprefs  words  of  fcripture^  or  by  the  pariiaTnentj  with 
the  ajffent  of  the  convocation^  it  has  been  fuice  j^enerally  holden, 
that  thefe  rules  will  be  good  dire£Hons  to  ecclehaftical  courts  in 
relation  to  herefy.     Hawk.  PI.  C.  4.  cap.  2^  f.  2. 

2.  At  this  day  the  diocefan  hathJurtfdiSfion  of  hercfir,  and  (b  ft 
fiath  been  put  in  ufe  in  all  queen  Elizabeth's  reign ;  out  withotit 
the  aid  of  the  z8t  of  2  i/.  4. 15.  the  diocefan  ^ouiiimprifon  00  per*, 
fon  accufed  of  herefy,  but  was  to  proceed  againft  them  by  tht 
cenfurc  of  the  churchy  for  the  bifliop  of  every  diocefe  might  convid 

any 


|^etettc&  anB  ^etef^^  t  ^9  3 

tny  for  herefy  before  the  ftat.  2  H.  4.  as  appears  by  the  preamble  * 
of  it,  but  could  not  imprifon,  &c.  and  now,  feeing  that  not  only 
the  faid  a£l  of  2  H.  4.  but  25  H.  8.  14.  are  repealed^  the  diocefan 
cannot  imprifon  any  man  accufed  of  herefy,  but  muft  proceed 
againft  him  as  he  might  have  done  before  thofe  ftatutes  by  the 
cenfures  T>f  the  church,  as  it  appears  by  the  faid  a£lof  2  H.  4.  15. 
likewife  the  fuppofed  ftat.  of  5  Rich.  2.  5.  and  the  ftatutes  of  2  H. 
'  cap.  7.  25  H.  8. 14.  I  &  2.  P.  and  M.  6.  are  all  repealed,  fo  as  no  [  204. 1 
flatute  made  againft  hereticks  ftands  now  in  force,  and  at  this  day 
no  perfon  can  be  indided  or  impeached  for  herefy  before  any  tem- 
poral Judge,  or  other  that  has  temporal  jurifdr&ion,  as  upon 
pendal  of  the  (aid  ftatute  appears.  X2  Rep.  36.  43  £liz.  cafe  of 
iterefy* 

3.  By  29  Car*  2.  9*  the  writ  ie  hiratic$  cortiburenJo  is  taken  Yet  by  the 

away.  common 

'  law  an 

obfi'mate  heretick  htinv  excommmcate  isJfUI  Uahle  to  he  imprifoned  by  force  of  the  writ  dc  excom- 
inunicatD  capieaUo,  tilt  he  make  fatisfoidlidn  to  the  church.    Hawk.  PI.  C.  4.  cap*  1  f.  11. 

4*  Stat*  9  and  10  W^.  3.  cap.  yi,  f.  \.  If  any  perfon  having  As  fcrjeant 
been  educated  iny  or  having  made  profeflion  of  the  chriftian  religion  ^^^^  ^^^^ 
within  this  realm^  /kail  by  writings  printing'^  teachings  or  advifed  aa  under 
fpfaiing^  deny  anyone  of  the  perfons  in  the  Holy  Trinity  to  be  the  head  o£ 
God,  or  (hall  aiTert  or  maintain  that  there  are  more  Gods  than  one,  ^^^L\}i 

-,',11  t       t    •/!•  ?•   •  L     1    1      r    •  cncoie  to 

cr  Jbaii  deny  the  chrijttan  religion  to  betrue^  or  the  holy  fcriptures  follow  fo 
of  the  Old  and  New  Tejtament  to  be  of  divine  authority,  and  Jhall  good  a 
upon  indictment  or  information  be  thereof  lawfully  convicted  upon  the  V^^^^>^^^ 
^h  of  two  wttneffei^fuch  perfon  Jhall  for  the  prjf  offence  be,  mcapable  the  great 
to  have  or  enjoy  any  office  or  employment  ecdeaaftical,  civil,  or  apoft<icy  of 
military^  or  profit  by  them  5  and  the  offices^  places  and  employments^  ^^  "'^'^ 
enjoyed  by  fuch  perfons  at  their  conviction:,  Jhall  be  void;  and  being  wbofet  up 
a  fecond  time  convided  of  any  of  the  aforefaid  crimeSj  Jhall  be  dif-  for  penoui 
abled  to  fue,  profecute,  plead,  or  ufe  any  adlion  or  information  in  of  »"com- 
law  or  equity,  or  be  guardian  of  anv  child,  or  executor,  or  admi-  Srid  leam- 
niftrator  of  any  perfon^  or  capable  01  any  legacy,  or  deed  of  gift,  or  iog,  by  , 
to  bear  any  office,  civil  or  military,  or  benefice  ecclefiaftical,  and  P"^l»v*^r 
JhaUfnJfer  three  years  imprifonment,  yrom//;^  time  of  fuch  conviCiion^  "lie  usnets 

without  baiL  herein  pro- 

hibited and 
^ho  perhapi  have  vtxy  little  other  title  to  either  but  thinking  their  wit  muft  be  'ooked  upoa 
•sexienrive  As  their  profaoefSt  they,  with  the  mod  daring  impiety,  ridicule  all  revealed  religion ; 
it  may  not  be  an  unfriendly  ofKce  to  remember  them  of  the  incapacities  and  puoilbments  human 
laws  (which  may  more  fcnfibly  affe6t  them  at  the  prefcnt)  threaten  them  with,  if  by  that  meatis 
they  ttktf  be  induced  td  zGt  more  prudently  at  Icaft  in  this  hfei  whatever  their  notions  are  as  to 
another. 

5,  Among  proteftants  herefy  is  taken  to  be  afalfe  opinion  repug-  It  is  an 
nant  to  fome  point  of  doHrine  clearly  revealed  in  Jcripture^  and  either  oP'"'"""*; 
abfolutily  ejfentialto  the  chriftian faith^  or  at  leafl  ofmofl  high  impor^  fhe  ort"ho. 
tance*    mwk.  PI.  C.  3.  cap.  2.  f.  i.  dox  doc* 

trine  of  the 
ChrifUan  faith,  ohftimaely  mmntaintd  and  ftrJiJUd  m  by  fucb  at  fnfcfi  the  namofCbryt^  Godolph. 
ilep.  561*  cap.  40.  fi4. 


Vetiot 


294 


♦Flctju 

isfVayS'  (^)  [Payable  to  wbom^  and  by  wiom.] 

that  pne- 

riettTmagis  C  '"  T  F  -'•  bc  a  Copy bokbr  fir  life  of  land  which  ought  by  cuftom 
lie  lie  gra.  ^  to  pay  a  heriot,  if  he  dies  feifed,  and  the  /ord  grants  tbi 

•"  ^''rh^*  firanktaumnt  of  the  copyhold  to  B.  fir  99  years^  if  A.  the  copyholder 
iafmi  was  fi  ^^i  ''^^>  *^  remainder  to  A.  for  1000  years,  and  after  A. 
t^roughtby  ajpgm  oytx  his  leafi  fir  1000  years  to  Q  and  after  A.  makes  F. 
c.  and  the   his  executor  and  dies  feifed ;  in  this  cafe  C.  the  aifignee  of  the 

ckariy^that  '^^  7^^^  ^^  "°^  ^^^  ^  heriot;  becaufe  at  the  time  of  the 
he  ihouki  death  of  A.  when  the  heriot  oecame  due,  he  was  not  lord  but  had 
not  have  it,  cnly  a  fiiture  intereji.  P.  15  Car.  B.  R.  between  Norris  and 
Wm  n«^'  Norris  adjudged  upon  t  a  fpecial  verdift,  this  being  a  Dorfetfhire 
tenant  of  cafe.  Intratur  Hill,  ii  Car.  673.  But  the  court  iaidthatif  any 
c.  who  had  heriot  was  to  be  paid,  the  escecutor  of  A.  or  the  lord  in  fee  (hould 

B*  who  had  the  99  years  but  they  were  not  dear  that  B.  (boold  have  it»  though  Barkley  thought 
B.  ihould  have  it  and  Jones  bcfuaviti  and  they  were  the  only  judges  in  court;  and  the  reaiba 
of  the  doubt  was,  that  »  'wfiem$  tbat  ^,  the  tenant  for  life  Jial,  todem  infitaUttbe  eJUito/B,  the 
f  ranue  for  99  years  determUutk    Mar.  239  24.  S*  C* 

t[^95] 

^  Oti^.  (Si  [  2.  *If  by  the  cuftom  a  copyholder  dying  feifed  fhall  pay  a 

Jra/fur  un  heriot  to  the  lord,  and  after  the  copyholder  isdtjpifed  and  dies  during 

coppyhoU  the  dijfeijin^  yet  he  Ihall  pay  a  heriot  within  the  cuftom ;  ftu*  he 

der  rooruft  ^as  tenant  in  right  notwithJranding  the  difleiiin.    In  the  fiud  cafe 

%^.n     of  Norris  and  iforris,  per  Berkley,  3 

liehot,  &c.) 


(A.  2)  The  ieveral  Sorts. 

I.    TtAESNALTY  may  be  held  by  heriot  as  well  as  dicveiy 
^^  land.    Br.  Heriots,  pi.  i.  cites  44  £•  3.  13. 
•iC.  Br.         2*  Heriot  afier  the  death  of  the  tenant  fir  life  is  heriot  cufiomi 
Avowry,      for  htxiot  fervice  is  after  the  death  4fthe  tenant  in  fee  fimpk*    Br« 
Heriot""      Heriots,  pi.  5.  cites  21  H.  7.  13.  &  15. 

iervict  may  be  referved  upon  leafifor  Rvts  or  yutrs  dttonmiutbU  uf^  Uvet,  if  fuch  heriot  be  refittTVd 
^ii^tle  dmring  the  term  i  as  if  leafe  be  made  for  99  years  determinable  upon  the  death  of  A*  B. 
and  C.  referving  heriots  upon  the  death  of  every  of  them  i  if  *A.  dies  living  B«  or  C.  a  heriot  is 
due»  and  this  is  heriot  fervice,  becaufe  the  leafe  is  not  determinedy  but  thm  is  a  reverfum,  to 
which  the  lieriot  fervice  may  be  incident  s  agreed  by  3  jufticei*  Lutw.  1367.  Trio.  %  Jic.  u 
C.  B.  0(bom  V.  Sture. 


(A.  3)  F^« 


(A;  3)  !*4yable.    /«  w&at  Cafes,  aftd  what  fhlll  be     . 

faid  a  Payment.  • 

t.  'TP  fi  E  lord  demands  a  heriot,  and  the  heir  deliDers  a  heajl  of 
^    his  ewrty  to  the  lord,  in  which  he  himfelf  has  a  property  iii 
fcis  own  right  this  amounts  to  zgifi.     10  Rep.  53.  in  Lampet's 
cafe,  cites  7  E.  3>  50.  bw.      , 

2.  A.  made  a  Uc^fe  to  J.  S%^r  ^9  years^  if  B*  Q  andD.  Jhould  Mod.  i\^. 
JoUng  live^  rendring  an  heriot  after  the  death  of  each  tf  them  fuc*  ^V'^'^i 

<efftvefy^  as  they  are  all  three  named  in  the  d^ed%     D.  who  .was  the  thiatarfhe. 

Jajfi  named  died  Jirfl^  and  if  an  hertot  (bould  be  payed  \Vas  the  riot  oot 

queftion?  k  was  urged  that  it  (bould  not  5  becaufe  the  refervation  beingducoC 

as  the  leflbr's  creature,  and  therefore  to  te  takea  ftrongly  againft  rig"J"^ 

him^  and  that  the  heriot  being  referved  if  B.  C*  and  D,  die  fuc-  v^rds  of 

ceiEvelj^3  the  leffor  is  contented  to  troft-to  that  qpntingencyj  but  'cfcTv;?tiott 

as  to  this  point  the  court  pve  no  opinion  but  judgment  was  given  pu^hed^  * 

for  the  plaintiff  lipon  the  pleadings.    2  Mod.  93.  Trin.  28  Car.  2«  but  the* 

C.  B.  Ingram  v.  Tothai.    *  court  de- 

,   *"  livcred  no 

•  •      • 

3.  Heriot  ferofcr  referved  upon  a  kafe  muft  be  referved  payable  °P*°^<'°» 
during  the  tirm  ;  but  where  9  tenant  in  fee  holds  of  his  lord  by 
lieriot  (ervice,  fucb  fervice  is  incident  to  the  tenure  which  is  ancient, 

and  muft  be  fuppofed  to  be  before.the  ftatute  of  quia  eoiptores  ter- 
rarum,  &c.  and  thefe  are  fei(able  by  the  lord  either  on  or  but  of  the 
iands*     3Salk*  332.  pU  3^  cites  2  Lutw.  1366. 

(A.  4\  PayaWe.     Ip  what  Cafes. '  Bj  Cujlom;  •     [  296  ] 

*  •      *  ••  • 

I.  J  N  trefpafs  a  coftom  was  pleaded;  thai  all  the  tenants  who  hold 
.     of  the  manor  ^f  D*  ct  every  alienation  (haU  make  furrender,*  - 
'and  that  the  lord  ihall  have  his  be/F  heaft  in  name  of  a  hetiot; 
btrange  faid,  at  the  time  df  the  furrende^  the.  property  of  the  beaft 
.was  not  in  him  who  furrendered,  dnd  tKe  others  e  contra,  and  ad-  *^J.^*  ^^* 
mitted  a  good  cuftom  ♦  to  furrender  xht  frattktenement  \  quod  nota.  •pi'^,7."Jitrt 
Br.  Cu(toms,  pi.  2.  cites  3  H.  &•  45.  14  H.  4%  t, 

2.  hi  replevin  the  defendant  avowed -that  J.  S.  held  of  hi/n  by 
homage,  fealty,  rent,  and  that,  at' every  alienation  ^  his  tenant^  he 
and  his  ancefters  have  ufed  to  have  the  heft  heajl  if  the  alienee'  doet 
not  give  notice  to  the  lord  in  the  life  of  the  alienor ;  and  that  his 
tenant  aliened  to  the  plaintift  and  died,  and  the  piaindiF  did  not 
give  any  notice  in  the  life  of  the  other;  and  the  beft  opinion  was,  that 
this  is  a  good  prefcription ;  for  it  may  have  lawful  Commencement^ 
as  by  condition  or  refervation  ,at  the  making  of  the  tenure.  Br« 
Preibription]^  pi.  58.  cites  8  H.  7.  lo. 


Vol.  XIV.  A.  a  /       (B)  Payable 


*9^ 


Ibetiot* 


See  Refer'* 
Iraiiosi  (P) 


S.  C*  cited 
D.  199.  b* 
Aiarg.  pi, 
58.  by 
name  of 
Perkins  v. 
Comber* 
foni. 


(B)  Payable.    Byiobm. 

I.  tlERIOT   is  n6t   payable  6n  the  death  of  tenant  by  thi 
^■-^  curtefy\  per  Frowike  Ch.  J.  Kelw.  84.  b.  Pafch.  ai  H.  7. 

2.  A  cuftom  of  a  manor  was,  that  the  lord  {hould  have  the  beit 
beaft  or  thing  of  every  one  dying  within  the  manor  m  the  name  of  a 
heriot,  which  is  found  within  the  manor,  an'd  to  feifc  and  retain 
them  as  his  proper  goods ;  this  was  held  not  a  good  cuftom ;  for 
between  the  lord  and  a  ftranger  it  cannot  have  a  reafonable  be- 
ginning, though  between  the  lord  and  his  tenants  it  is  otherwifc ; 
for  it  m^y  be  intended  to  begin  with  their  tenures  by  their  agree- 
ment, and  (b  they  had  their  lands  upon  reafonable.  hnes}  but  be^ 
tween  the  lord  and  a  ftranger  it  is  merely  extortion.  Cro.  E.  725. 
Mich,  44  Eliz.  B.  R.  Parker  v.  Combleford.    . 

3.  If  the  cuftom  ofth^  manor  be,  that  every  tenant  at  his  de- 
ccafe  (hall  pay.  his  beft  beaft  for  a  heriot;  \i  ^  feme fole^  who  is 
tenant  for  life  of  this  manor,  takei  hujhand  and  dies^  whether  the 
Idrd  /ball  have  a  heriot  ?  this  was  a  cafe  put  by  Coke  Ch.  J.  to 
which  Dodderidge  the  king's  ferjeant  faidhe  fliould  not,becaufe  the 
wife  had  no  goods.    Mich.  7  Jac.  C.  B.  4  Le.  239.  Anon. 

Iiant  by  the  curteff,  Frowike  thought  that  a  heriot  was  due^  but  that  the  time  to  demand  it  m^aa 
not  till  after  the  death  of  the  tenant  by  the  curtefy,  but  to'  this  it  was  faid,  tliat  tlie  herjot  fhalt 
have  refpeA  to  the  goods  of  th^  tenant  and  that  the  tenant  being  a  feme  covert  could  not  tuvtf 
%ooAs  and  (o  the  lord  mufl  lofe  hit  heriot.    Kelw.  84.  a.  b.  21  H.  pi.  8. 

4.  If  a  copyholder  fells  off' any  part  of  his  copyhold^  and  retains 
the  reft,  dio  heriot  ftiall  be  multiplied  afterwards,  bu.t  the  heriot 
due  on  this  alienation  ftiall  be  paid  by  the  alienor^  becaufe  he  con- 
tinue tenant ;  and  upon  every  alienation  made  by  the  alienees  after- 
wards, the  alienees  (hall  pay  it.  Palm.  342.  Hill.  26  Jac.  B.  R« 
Snagg  V.  Fox* 


So  where 
the  feme 
was  feifed 
in  fee  and 
died,  and 
her  huf- 
aad  be- 
came te- 


(C)  Payable.     To^whom. 


_ ._  ^<7y/«f  and  delivering  to  the  biftiopi  and  hii 

£  *97  J  f"ccem)rs,  two  beft  ieajls^  upon  the  death  of  every  one  of  the  cejly  que 
vie.  Afterwards  thebifliop  leoTed  all  the  manor  to  W.  R.  rendering 
the  ancient  rent.  D.  died*  W.  R.  feifed  two  of  the  cattle  for  a 
heriot.  It  was  held,  that  the  heriot,  thus  referved,  (hall  go  with 
the  reverfion,  and  diough  it  fliould  not  go  with  the  reverfion  to 
the  leflce  of  the  manor,  yet  the  plaintiff  (kicccffor  of  the  -bifliop) 
fliall  not  have  the  heriots,  and  then  though  W.  R.  the  defendant 
had  not  good  title  to  the  heriots,  yet  if  the  property  of  the  heriot 
do  not  appertain  to  the  plaintiff,  he  fhall  have  a  trover  and  con- 
.  verfion  5  for  the  defendant  hud  the  firft  pofleffioii,  and  (Hobert  and 
Winch  only  prefent)  the  defendant  had  judgment,  nifi  caufa. 
Winch.  46.  57.  Mich.  2  Jac.  Gloucefter  (Bilhop)  v.  Wood. 

(D)EayaWe. 


^D)  ^ayaUi.     At  what  Time^  and  when  the  Pro- 
perty fhall  be  faid  to  veft. 

k*  /jf^O  ^R  ^  for  heriot,  and  alleges  prefcription^  that  his  an- 
■^  ceftor  had  beenfeifed  by  the  hands  of  the  tenants^  &c*  of  all 
tenements,  &c.  and  that  his  &ther  was  feifed  of  a  heriot^  after  the 
death  of  a  then  tenant,  &c.  the  plaintiff,  not  confefRng  that  the  te« 
nement  is  faeriotable,  faid,  that  the  tenant  and  his  feme^  and  bit 
Jon  purchafed  jnntly^  Sec.  and  the^m^  and  fon  furvived^  cfr,  and 
arc  yet  llvingt  Judgment,  if  avowry,  and  good.  And  fo  fee  that 
jointenants  ar6  only  one  and  the  fame  tenant  in  the  law,  and  there- 
fore the  lard  fhaH  not  hav6  h^riot,  'till  afier  the  death  if  the  laft  of 
tbenu     Br.  Her iot,  pi.  4.  cjtcs  a4  E.  3^  72* 

2.  It  hath  been  anciently  iaid,  that  the  heriot  (hall  be  paid  hefon 
the  mortuary  \  wherein  the  lord  is  preferred ;  for  that  the  tenure 
is  of  hinu  Co.  Litt.  185.  b. 

3.  If  t^o  jointenants  be  of  laAd,  holden  by  heriot.  fervice,  and  /f»#if  A, 
'^ne  diet-i  the  other  fhall  not  pay  heriot  fervice ;  for  th6re  is  no  p*^*!  ®^ 
change  of  the  teninf,  but  the  furvivor  continues  tenant  of  the  mak«a^ 
whole  land.    Owen.  152.  Pafch..36  £liz»  Butler  v.  Archer,  fioffmnt  /« 

th*uJtof 
UmfelfsxiA  wife>  ami  the  hciri  of  their  two  bodies  begorten^  tl:e  reitiatnder  to  the  right,  heirs  of 
ihe  huib^md,  and  ihe  huiband  dies,  a  heriot  Ihall  be  paid  ;  for  the  ancient  ufe  of  the  reverfioa 
H'as  pe verbal  uf  the  huiband.    Owen.  152.  Butler  v.  Atxhcr. 

4.  A.  lerfed  to  B.  for  4.0  .years,  and  during  that  leafe,  made  The  fecond 
another  leafe  for  99  years  to  commence  after  the  tetm  of  40  ycarsy  [* ^    ^** 
rendring  rent  from  the  time  that  the  fecond  leafe  (hould  commence,  years,  if  j 


and  then,  in  another  render,  he  referved  three  capons,  and  then  fol-  lives  fo 
^owed,  and  alfo  yleUinv  and  paying  at  the  death  oftvefy  tenant  3/.  *nj^i!!l*' 
in  the  name  of  a  heriot.     The  fecond  lefTee  died  before  the  end  of  ment  ac- 
the  firil-  leafe.     Keeling  Ch.  J.  held,  that  a  heriot  was  due  on  cordingly. 
the  death  of  the  fecond  leflee  by  the  exprefs  words,  though  he  3'^*^'* 
could  have  no  benefit  during  the  nrft  term.     But  the  other  three  the  name 
Juf^ices  contra,  and  that  the  words,  and  alfo^^c.  ihew  that  the  ofHangoa 
heriot  fliould  not  be  payable  but  when  the  rent  fhould  be  payable;  ^•'^*I?*'' 
and  adjudged  accordingly-  by  thofe  three.    Lev.  294*  Trin.  22  words  are 
Car,  2.  B.  R.  Langan  v.  Carne.  copulative, 

and  wiUsy 
that  both  br^in  together,  Und  Iiere  capnot  be  rent  during  the  interefTe  temimiy  aod  both  at^  of 
the  fame  nature,  viz.  created  by  (he  refervation)  and  coofequenily  if  this  wai  due,  di^cfi 
would  li«s  for  the  rent  too.  Ibid.—— adjudged  accurUinply.  2  Sauod.  x6 5.  S.  C«  by  name  of  XiSa^ 
Jon  V.  Came.— Adjudged  accordingly.  Vent.  91.  S.  C.  by  name  of  uatx  T.  Carew. 

5.  A  heriot  is  not  due  on  the  deceafe  of  ce/fy  que  trujiy  but  of 
him  that  has  the  legaf  eftate.  Hill.  1686,  Vem.  441.  Trinity 
College,  Cant,  v.  Brown.    •  .       r       ©  1 

6.  A  leafe  was  made  for  99  years  if  A.  or  B.  Jhouldfo  long  live^  [  298  j 
referving  a  yearly  rent  and  a  heriot  or  40  j.  in  Iteu  thereof  after  thi  Two  of 
death  of  either  ofthem^  provided  that  no  hriot  Jhall  ht  patd  after  Ayufficei 
$he  death  of  A.  living  B.    A.  furvived,  but   is  fince  dead.    The  ^^iJ^ 
i|uefUonwaS|  whether,  upop  this  refervation,  the  beaft  of  any  per^  wasgol^i 

A  a  2  (05 
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^^h2  '  fon  being  on  the  land  might  be  diftrained  for  a  hcriot  ?  It  was  ar- 
^ni.c  and  S^^^  ^^  ^^  could  not,  bccaufe  the  leafc  was  determined  by  the 
tie  itnoi  .deadi  of  A.  the  furvivor,  and  that  heriot  fervice,  as  this  is;  *^s  of 
due  .mine,  the  fiiine  nature  of  all  olher  fervices  reforved  upon  leafes,  viz, 'that 
upon  the  *^  "^"^  ^^  papblc  during  the  term  granted.  But  the  judges  of 
deaihofA*  B.R.  beins  divided  in  opinion,  it  was  adjourned,  into  the  exche« 
•na  m  that  qyer  chamber.  Vid.  3  Mod.  230.  Trin.  4  Jac.  2.  B.  R.  Olborn 
ifrmt^ffime        Steward, 

41  rfver/ioH  im  tht  hjjoif  and  then  the  fcifure  Ihall  ha\*e  rrtiofpeff  to  that  time.  But  the  other  two 
judices  were  of  a  contraiy  opinion ;  for  hy  the  uords  of  the  refcrv^tiont  the  ^eriot  is  not 
due  'till  ftojl  mortftitf  fo  that  thett  %iKts  no  nverjiui  ut  the  Omt  whfn  i9  l/aanu  due^  and  tO  make  iC 
heriot  fervice>  ic  ought  ta  be  incident  to  a  rcveiAon*  2  Lutw.  1366.  S.  C.  by  name  of  Olborn 
V.  Sture. 


S.  P.  Br. 
}Iei  iots,  pi. 
ft.  cites  38 
E.3.  7. 

6  Mod.  68. 
S.  C  Mich. 
A  Ann») 


7*  Immediately  on  the  decf afe  df  the  tenant  z  property  is  vefted 
in  the  lord,  and  that  is  the  reafon  th^t  he  may  feif^  the  heriot; 
.Arg.  3  Mod.  231.  Trin.  4  Jac.  2.  B.  R.  in  cafe  of  Ofborn  v. 
Steward,  als.  Sture. 

.8.  If  A.  who  is  copyholder  of  a  manor  for  hts  own,  and  theltvef 
of  B.  and  C.  yirhere  the  cuftom  Is  to  ^rant  for  three  lives*  and  the 
furvivor,  babemF  iucceffive  fieut  nominantur  in  cbarta  {^  non  afitery 
and  that  the  lord  is  to  have  a  heriot  on  the  dd^th  of  every  tenant 
'dying  feifed.  A  queftion  was  ftarted,  if  A.'the //»tfn//;f.pd^^if, 
become  a  bankrupt^  and  the  eftate  afligned,  and  the  tenant  in  pof- 
ieffion  die,  what  was  to  be  done  as  to  the  heriot  ?  and  Holt  Ch.  J* 
as  to  that,  thought  that  the  affignee  would  have  the  eftate  deter* 
mtnable  on  die  death  ofthe  copyholder,  and  then  the  heriot  would 
be  due,  and  not  by  the  death  of  the  zffignee  ;  for  fo  it  was  origi- 
nally, and. cannot  be  altered  by  any  z£k  of  the  copvhoI4er.  But 
per  Cur.  this  is  a  fuppofai  not  in  the  cafe,  and  therefore  it 'was  not 
determined,  i  Salk.  188.  Hill.  13  W.  3.  B.  R.  SmartTe  v.  Pen- 
ballow. 


(E)  Remedy  for  them. 


S*  p.  flDQ 

/ori!eriot- 
fervice 
ttOoignedf 
he  may 
dlftr^n 


I.  pRESCRIPTON  to  dijlrainfof  heriot  cujlom^  if  it  ba  ejhignedy 
,  is  not  good ;  for  he  may  have  an  action  agaiml  whomfoever 
efloigned  it;  and  by  this  it  feems,«that  he  may  have  an  adlioii  of 
detinue  Ttgaititk  him  who  detains  it ;  for  he  has  a  propert)'  in  the 
thing,  zna  dierefore,  bccaufe  it  is  tranjitory^  the  law  adjudges  pof- 

•pu  *:xit2**y^"  ^hout  jifijin^  as  of  the  body  of  a  ward,    Br.  Heriots,  pi.  9. 

•7Aff  14.   cites  13  E  .3.  and  Fitzh*  Prefcnption  29. 

2*  Trefpa(s  of  beads  taken  am!  "carried  away;  the  defendant 
iaid,'  that  J.  held  of  him  by  heriot  of  the  J>eft  beaft  when  any  te- 
nant died,  and'  J.  died  tenant,  and  had  an  ox  that  was  the  beft 
beaft,  and  it  'W'ds dkigned^  and  th«  land  Jefcended  tO'One  G.  and  he 
died  tenant,  ano  had  a  horfe  that  wa&. his  beft  beaif)  and  was 
efloigned,  and  becaufe  \it  found  the  \ieajls  within  the  land^  he  look 
them  for  the  he}riof$'  eJ!oignedy  &c.  and  adjudged  a  good  anfwer. 
Per  dhard,if  beafts«are  manuring  the  land,  the  lord  may  take^hem 
/or  heriot  iifit  bo  efloigned,  and  fo  itfe'cms,  that  "if  the  beft  'beaft 

was 


Deriot  J>9* 

was  therjs,  that  then  he  may  feife  it,  and  when  it  is  efloigned  then 
mjlrqin.    Br.  Heriots,  pi.  6.  cites  27  Aff*  24. 

3.  By  13  EH%.  cap.  5,  All  fraudulent  deeds  made  to  avoid  f  2"00  1 
deltsj  6fc.  hertQtSjJbfc,  are  utterly  vold^  and  the  whole  value  thereof  ^  ^^  J 
to  be  forfeited.         .'  .  -  j  j^^^ 

tvnver downy  •  fo  that  the  lofd  is  prevented,  by  any/rmn^  then  this  ((atute  has  provided  remedy^ 
but  where  there  li  nutiiing  of  which  a  herlot  may  be  rendered  at  the  time  offhedisalh,  there 
even  ihc'kinj^jiiuftlefe  his  right.  Hutt.4.  Mich.  14  Jac.  in  cafe  of  Shaw  v.  Taylor.——*  Aft 
U given  awjy  by  tenant /w/?  before  bis  dcmtb.  2  Le.  S.— See  Fraud  (K)  pi.  I. 

4*  For  heriot  fervice,  if  the  tenant  will  not  render  it,  the  lord  But  iffie 

may  diftrain  for  it;   for  he  may  cbme  to'the  land  and  dijirain  feirc,  it 

what  beads  be  finds  there,  and  put  them  in  pound  'till  he  be.fatis-  J^e#^^^^ 

fied  his.  heriot.    Arg.   PI.   C.  95.   b.    in  cafe    of  VVoodland   v.  br.'JloftL 

Mantel]  and  Redfole. cites  27  £•  3,  Lib.  Aft  pl.  24..  F.  tit.  ttn^mfoniy. 

Avowry,  177.  Br.  Heriots,  6.  %^ 

man!s  ixafit  that  are  k/>o«  tbt  Imd^  and  retain  them  Mil  the  herint  be  fatisficd.  Ar^.  Cro.  C* 
t6o.        ■  »*  D.  199.  b.  pL  5/.        ■    Qw.  146.  S.  P.  per  Anderfon. 

5.  Heriot  fefvice  lies  not  in  rentier  but  in  prendre^  and  the  lord   Thediffe- 
is  to  have  the  beft  bcaft,  and  it  is  at  his  eledion  which  he  will  [^,"^/n'a^^' 
take  for  the  bcft,  and  it  is  inconvenient  to  put  him  to  diftrain,  tenure  of 
when  he  may  fcife.  per  Wray.  Trin.  26  Eliz.  B%  R.  and  he  faid,' ^'/rf"'^  an^ 
it  had  been  fo  adjudged.  Cro.E.  32.  Peter  v.  Knoll.   .  ^Taliitf 

reveftrif^ 'titnunj/y  bit  l.Ji  beuJI  ]  for  in  the  fird  cafe  it  is  in  the  tenant**  tleiflion,  what  he  will 
render,  but  in  the  laft  the  kird  hath  election  what  he  will  prender,  (or  take)  Cro.  E.  590. 
Odtham  V.  Sroi.t.— —  And.  298.  S.C.  in  C.  B.  And  therefore 'Popham  faid,  that  if 

one  at  ibii  tiaymukes  ayift  in  fnilf  of  a  leafe,  fcftcls/ing  annually  his  beft  beaft,  tlie  lefTor  or  donor 
may  ieife  whtdi  he  thinks  to  be  beil.  As  if  I  give  my  beft  horfe  in  ray  ftabki  he  may  tako 
hua  without  roy  delivery.    Ibid* 

6.  Precedents  were  produced   of  damages  and  cofis  given  in  PcrPop- 
avowries  for  heriots.    Vid.  Cro.  E.  329.  Trin.  36  Eliz.  B.  R.  in  iwmCh.  j, 
cafe  of  Hafclop  V.  Chaplin.  .  '  ^°;}.»„, 

an  heriot,  no  doubt  but  cofts  (hall  be  paid.  Cro.  J.  28.  Pafch.  a  Jac  B.  H« 
•  ,      • 

7.  The  lord  has  elcSlion  to  ^  feife  or  dijirain  without  .prefcrip-   Goldib. 
tion  one  way  or  other  y^r  hertot  frvice\  adjudged  in  li.  R.  in   |a8.sl'c# 
crrQrj   whereby  a  judgment'  in  C.  B.  was  revcrfcd.    Mo.    540.  fays  the ' 
Odiham  v.  Smith, — But  for  heriot  cuftom,  he -can  only  f<ife,  lord  may 

n    ir  ^-.-  •  '  •  feife.-* 

3Bulf.325.       •,  •  .  ^        .Kelw. 

82.  pl  2|,  Contrft,  84*  b.  pl.  5.  Contra.— —PI.  C,  96.  b*  Trin.  7  E.  6.  Woodland  v.  Mantel. 

8.  A  held  land  of  B. .  bv  rent  end  heriot,  and  infeoffid  R.  his  fin  ^g^'Y:^^- 
find  beir^'who  made  a  leafe* hack  to  A.  for  ^o yearsy  it  he  (hould  fo  ajj^jgcd." 
long  live,  to  the  intent  that  Joyce,  whom  nc  intended  to  marry,  Trin.  10 
fcould  not  have  her  doWer  during  his  life.    R.  died  poffefled  of  an  J?Cj;  ^^  B. 
ox,  and  B.  took  it  for  a  heriot.    The  jury  feund  thi?;  and  the  Lftifet^on.    *' 
tk^tnte  of  fraudulent  conveyances^  fee.  and  it  was  adjudged,  that  for  — loRej^.  • 

.as'much  as  the  feoffment  was  not  found  by#  the  jury  to  be  frau-  ^^^\^\!^^ 
dulcnt,  the  court  could  not  adjudge  it  frawdulent,  though  the  jurjr  chVcciior 
ha^Jound  circumft^hices,  and  inducements' to  prove  d)^  fraud.  ofOxf9i>i'i 
Arg.  Bridgm.  u%.  citcj  thp  cafe  of  Tyrer  v.  Littleton,  ,     «*• 
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9*  In  Litt  Rep,  33,  34.  Pafch.  2  Car.  C.  B.  19  an  argument  (^ 
Davenport,  that  where  there  is  a  d;sjun£ltve  referuation  of  a  hejt 
beajl^  or  5  L  fir  an  heriot  at  the  deSfion  of  the  lejfor^  the  lefibr  can- 
not diftrain  without  fifft  declaring  his  eUSiion^-  But  that  though 
in  this  cafe  the  leflbr  himfelf.  might,  yet,  however  the  bailiiF  can- 
npt  juftify  for  an  arbitrable  thing  in  avowry,  without  expFtis  com- 
mand,^ but  nothing  that  I  obferve  was  fald  by  any  of  the  court,^ 
or  by  any  befides  Davenport.  Bearq  v.  Hodges« 

JO.  Either  heriot  cuftom  or  heriot  fervice  is  ftifabli  off  the 

manorj  becaufe  it  lies  in  prender.    An  heriot  fervice  is  founded  in 

ancient  tenure.     A  fuit^heriA  referved  by  deed  cannot  be  takei^ 

off  the  manor;  per  Holt  -Ch.  J.  Mich,  i  W.  &  M.  Show.  8r. 

'  Parker  v.  Gage. 

D.  351.  b.        IX.  Where  the  tenant  makes  a  fraudulent  deed  to  deceive  the 

pi.  »3.  it     \(xis  or  creditors,  every  lord  fliall  have  the  value  of  the  beaik| 

^eidrper     though  he  (hould  not  have  but  one  for  his  heriot.  3  Lev.  354. 

Har^r       Pafch.  5  W.  &  M.  C.  B^  in  the  cafe  of  Sands  v.  Child^-^ites  D. 

and  Dyer.     3ci,a.b. 

But  Man-     «*•*•"• 

wood  e  contra.    And  that  every  lord  Ihould  have  a  feveral  aftioQ.    Harper  faid,  tha|t  all  the 

lords  ihould  join  in  one  aAion  {  but  reporter  fays,  auaere  hoc-       l  -He  fliall  only  recover  tb^ 

Hfaliu  oftbtk/  beafL    %  X«e.  8.  1 9  Elii.  C.  B.  *in  caie  of  Crefwell  v.  Cook. 

S.P.  Br.  lat.  The  lord  may  yii/i  either  fqr  heriot  cuftom  or , fervice  attf 

Heriocs.  pU  where  \  but  one  cannot  dijirain  for  them  out  of  the  manor.  \  Salk^ 
KjI'^JL  356-  Pafch.  5  W.&  M.  B.  R.  Auften  v.  Bennet, 

Ibid.  pi.  7.  cites  8  H.  7.  10.— Vid.  3  Mod.  a  51.  Otborn  v.  Steward  ;  Agreed  by,  all 

the  juhices.  Goldfb.  97.  pi.  1 5  The  lord  cannot  feife  for  heriot  firyue  within  his  fee,  hor 

out  of  it ;  but  if  he  diftrain  it  muft  always  be  within  his  fee.  But  for  heriot  citflom,  he  m.iy  tal^ 
it  where  he  can  find  it,  as  well  out  of  as  within  his  fee.  Kelw.  82.  a.  p).  t.— Bendl.  ^o.  pi.  47. 
Pafch.  37  H.  8.—- But  for  heriot  cuftom  he  cannot  d^llrain.  Kelw.  167.  a.  pi.  ^.  Pafch.  5  H.  S. 
Aaon.---Becaafe  the  property  is  in  the  lord  immediately,  but  for  heriot  firvUty  he  fl»ll  diftrjin  and 
tiot  feife,  becaufe  the  property  is  not  in  him,  and  this  is  by  the  tenure.  Br.  Heriots,  pL  7.  cit^ 
%  H.  7.  lo.'"  For  if  the  tenure  be  to  have  the  bed  beal^,  he  cannot  feife  it,  but  may  di^nin 
for  it.  Ibid*  ^*^  if  the  tmurt  be  that  tf  the  'tcrurnt  alitfis  ami  doet  tnt  give  notice  to  the  lordf  that  the  loitl 
IhaU  have  the  heft  bead  of  the  tenant,  in  the  name  of  a  heriot,  yet  the  lord  may  diftrain  upon 
the  land  for  this  bead,  though  it  runs  upon  the  alienor,  who  has  nothing  in  the  bnd,  and  thi« 
by  reafoa  U^t  it  is  the  tenure  of  the  land^  ansl  therefore  the  Umd  is  chargeable  to  the  4iArefs  of  it. 


* 

»e«(Gj      (P)    Remedy  for  the  Owner  oi  Beqfi^  wrongfulh 

taken.     \ 

X.  T  F  a  beaft  is  taken  for  a  heriot,  where  none  is  due^  the  owner 
-■•  may  have  either  trefpafs  Or  trover^   Cro.  J.  50,  Mich^  % 
Jac.  C.  B.  Bifbop  and  Jo^d^  v,  ^4  Mountague^ 

(G)  PJeadings. 

*I*-15.'  ^'  •  '•  T  ^  teph^^tn  hrbvght  againft  an  abbot  for  a  horfe  wrongfiilhf 

H.  38  E.  3.  taken,  the  abbot  Jhewed  that  W.  father  of  the  flaintijfi  vrboic 

7;b.  heir  he  is,  held  certain  tenetn^nts  of  him,  by  certain  tenure,  and 

after  the  death  of  tlie  tcnsint/to  have  the^bejl  heafi  in  the  namfi  tf 

•  •         .  *  fl  beriotx 
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f  beristy  and  alleged  feifin  in  his  predecefTor,  and  lecaufe  this  horfi 

was  the  hefl  heajl  at  the  time  of  his  death,  he  tank  it  as  bis  tnvn 

heaft  in  name  oif  a  heriotj  and  the  plaintiff  faid^  that  the  place 

where,  &c.  was  out  ofhisfee^  and  there  it  was  Cud,  that  it  was  «• 

flea^  becaufe  he  avowed  as  for  his  own  beafl.    For  he  may  avow  to 

take  his  own  beaft,  where  he  could  find  it,  as  well  out  of  his  fee 

as  within;  by  which  the  plaintifFrelinquifhedthis  plea,  and  traversed 

the  feifm  of  the  heriot ;  prift,  &c.  And  upon  this  the  iffue  was 

joined.     And  thereupon  they  intend  that  tliis  was  proof,  that  the 

lord  might  well  enough  feife  the  beft  beaft ;  for  there  the  abbot 

jufiified  the  taking  of  the  beaft,  a^d  did  not  avoWj  the  which  he 

could  not  if  he  had  not  the  property  in  him.     And  there  ot{t  of  his 

fee  was  no  plea,  which    hadh/een  a  goodplea^  if  be  had  avoived  and 

not  claimed  tht  beaft  as  his  own,  PI.  C.  96*  in  cafe  of  Woodland  v« 

Mantell  and  Redfole.  cites  6  £.  3. 

2.  A  man  may  make  avowry  for  two  heriots  afier  two  defeents  T  -jo  I  1 
in  one  and  the  fame  avowry^  when  it  is  for  one  and  the  fame  fcig- 

niory.  Br.  Avowry,  pi,  138.  cites  27  Aff.  24. 

3.  In  replevin,  the  defendant  avowed  for  heriot  of  one  John,  He  ihali 
who  died  his  tenant  heriotable.     Belknap.   This  fame  John  we  en-  ^y»  ^^/f* 
fcoffed  in   fee,  abfque  hoc,  that  he  died  feifed  of  the.  land;  Prift.  JwllT 
Caund.  he  died  our  tenant ;  Prift.     Ana  it  was  awarded  that  the  ttnant ;  for 
ijfue  Jhould  be  taken,  whether  hi  died  his  tenant  or  not,  and  not  '»t  ™^y  ^ 
whether  he  died  feifed  of  the  land;  for  it  was  (aid,  that  it  might  be,  ^^ 
that  there  is  lord,  mefne,  and  tenant,  and  that  this  John  was  leaCe  (br 
mefne,  and  (o  fee  that  mefnalty  may  be  held  by  heriot  as  well  as  the  Ufe,ora 
very  lani    Br,  Heriots,  pi.  i-  cites  44  E.  3. 13.  Su.  Bu 

Avowry^  pi.  144*  cites  St  C*        Br.  Entre  Con|^.  p).  to.  cites  S.  C^ 

4*  In  trefpafs  the'  def)endant  prefiribed  in  him  and  his  anceftors 
tenants  of  the  manor  of  D.  to  have  heriot,  fcilicet,  the  beft  beaft 
that  his  tenant  has,  when  the  tenant  furrenders  his  land,  5(c.  and 
tha(  he  furrendered  fuch  land,  and  the  horfe  now  taken  was  his 
beft  beaft,  &c,  and  the  plaintiff  faid,  that  the  property  of  the  horfe 
was  not  in  tlie  tenant,  who  furrendered,  at  the  time  of  the  furren- 
dcr  \  and  fo  fee  that  for  heriot  cuftom,  the  lord  claims  a  property 
in  the  beaft^  and  may  feifc  it«  Br«  Heriots,  pi.  S.  gitcs  3  H« 
6.  45, 

5.  In  replevin,  the  defendant  avowed,  becaufe  all  the  tenants. 
for  life  have  ufed  to  pay  a  J>eriot  after  their  death,  which  is  re^ 
pugnant  and  impertinent,  to  pay  after  their  dcatb>  and  therefore  ill 
avowry,  but  if  he  had  laid  that  he  and  all  thofe,  whofe  eflate,  isfc. 
have  had  a  hfriot  after  the  death,  i^c,  of  every  tenant  for  life,  it  is 
a  good  avowry;  and  it  is  heriot  cuftom,  and  not  heriot  fervice^ 
for  this  is  after  the  death  of  tenant  of  fee  fimplej  note  the  diver*  • 
fity.  Br.  Avowry,  pj.  81.  cites  21  H.  7-  13. 

6.  In  trefpafs,  the  defendant  juftined  the  taking  by  a  cuftom 
within  the  manor  of  B.  &c.  that  the  lord  of  the  manor  for  the 
time  being  habuit  fcf  habere  confuevit  the  be/i  beaft  of  every  tenant 
dying  feifed  of  any  mefuage  held  of  the  fame  manor,  upon  that  me-', 
(uoge  afier  his  death^  wi^out  faying  pro  beriotto^  or  mmine  heriotti. 

A  4  4  Thi^ 
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This  plea  was  held  not  good  for  the  foorm.    D.  199*  k  pi.  57>  jiL 

Pafch.  3  Eliz.  Parton  v.  Mafon«  * 
8.  c.  cited  7*  And  he  pleaded  another  cujivn^  that  if  \hi  hejk  bioft  bt 
o^^cTt  'il^^i^^^  before  jeijure  thereof,  that  then  the  lord  had  ufsd  U  feift 
ai^  faid,  ^^^  ^jfi  ^^6^  yany  other  levant  andcouchant^  upon  die  cild  tenureit 
that  fuch  and  mewed  that  the  beft  bead  of  the  tenant  was  efloigned  before 
feiforeis      feifare,  and  therefore,  &c.   'And  this  was  held  not  a  good  prefcrip- 

b«u^'     tion-    D.  199.  b.  pi.  57.  58.  Parton  v,  Mafon, And  S,  P. 

thereby  the  cited  there  to  have  been  adjudged.  M.  3  &  4  £lii^  between  Wilfoa 
frt^rty  is  and  Veifc.— Ibid.  200.  Marg,  cites  it  as  ♦  Wilfon  vr  Wife»  and 
But'that  a    *^^  *«  S.  P,  was  fo  adjudged.  |8  Eliz.  f  Pync  v.  Bennet, 

€uftom  to  dlflrdn  the  cattle  of  a  ftnuiger  for  a  herioC  is  a  good  cuftom  s  becayfe  the  diftrefs  is  onlm. 
«f  a  pUdi^f  and  means  /•  ^mn  the  b.riot.  Mar.  164^  i6^.  ■'  S.C.  cited*  2  And,  153.  Dal« 
61.  p|.  17.  S.  P.— ^-This  cafe  was  agreed  by  Anderfon.  Ow.  146.— — •S.C.  a<ljnd}<;ed,  and  the 
pleadings.  Bendl.  iio.-~— Mo.  i6,  S.C.  and  fays,  that  the  like  was  adjudged,  i  Eliz.  Rot.  459% 
iQ  trefpafs  by  Hcniy  v.  Taylor.— »<t^  S.  C.  adjudged,  aad  the  pleadings.  BendL  301.  pi.  a94« 
by  the  name  of  Lyne  v.  BcjiACt.  .         •       - 

• 

The  avow-  g^  i,^  rq)levin,  defendant  made  eonufince  as  bailiffs  ^c*  for  a 

Srlot^fer^  A/r/W  due  on  the^  death  of  J.  S.  tenant  of  the  nUnor  of  D.  and 

vice,  but  that  die  heriot  not  being  delivered,  he  djftratned  in  the  place  where, 

did  mjet  ^Q^  as  within  the  fee.     The  plaintiff  pleaded  in  bar  U  ibe  avowry^ 

w^luvAai  *"^  takes  the  whole  tenure  by  proteftation,  and  for  plea  fays,  tiiat 

the  heriot  J«£.  had  no  beajls  at  the  titne  ef  his  deaths  whereof  a  heriot  might 

^^^^Lr  ^^  ^^^  ^  rendered.    It  was  refolved,  that  the  cognisance  was 

2*^^  not  eoodj  for  it  ought  fb  be  certain^  (vi«.)   for  the  beft  beaft,  or 

•tUr  thing,  two  beft  'beafts,  and  not  generally  for  one  heriot y  and  not  Jbewing 


Hch.  176.  fvhat  thing  in  certain.  And  alfo^at  the  bar  was  not  good  ;  be« 
p  '  1  caufe  the  ij/iu  is  tendered  to  a  thing  not  alleged  \  for  uie  avowrv 
i  3^^  J  made  no  mention  of  any  beafts,-  but  generally  of  one  heriot  which 


is  not  certain.  And  therefore  awarded  that  the  plaintiff  recoyer^ 
and  have  return,  &c.  and  damages.  Hutt.  4.  Mich.  14  Jac.  Shaw 
V.  Taylor. 

.  g.  So  defendant  avowed  the  taking  nomine  heriotorum^  &c^  and 
laid  the  cnjlom  of  the  manor  to  be,  that  upon  the  death  of  every  free 
•   tenantj  the  lord  for  the  time  being  hath  ufed  to  have  a  heriot /or  every 
far  eel  thus  heldy  and  that  the  plaintiff  ^s  father  held  feveral  parcels, 
2cc.  and  died  feifed.     Exceptions  were  taken,  becaufe  the  taking 
is  faid  to  be  nomine  heriotori^,  and  not  Jhezvn  particularly  for  what^ 
-zs  what  he  took  for  the  one,  and  what  for  the  other,  nor  did  he 
fhew  of  what  efiate  he  died  Jeifedn     But  it  was  anfwered,  that  he 
need  not  do  fo  \  for  the  law  fays,  thdt  he  takes  them  fco*  heriots^ 
and  that  it  is  a  duty  prefently  and  an  Intereft  fettled,  and  the 
IbewiAg  that  he  took  them  nomine  heriotorum  is  good,  and  fo  it 
was  held  by  tfie  court,  and  adjudged  for  the  defend^t,  and  a  return 
awarded*     i  Bulf.  loi.  HiU.  8  Jac.  Syliard's  cafe, 
Jo.  3001.      *     10.  It  was  infifted  that  sin  avowry  for  a  heriot  was* not  well 
S-C.  made,  becaufe  he  did  nt^  Jhew  what  beaji  he  Jhould  have  for  the 

heriot,  norofv)hat  value^  the  return  being  irreplevifable }  nor  cai| 
the  plaintiff  know  what*  to  offer  to  have  his  cattle  again*  But 
all  th6  four  juftices  prefent  agreed  that  the  avowry  was  good 
enough  i  for  perhaps  the  avowant  knows  notwh^twas  die  beft 

b?aft- 


beaft>  and  the  plaintiiF  having  done  wrong  by  his  ektgnment^  he  at 
his  peril  ought  to  tender  fufficient  recompence.    Cro.  C,  260. 

Trin.  8  Car,,  B.  R.  Major  v.  Brandwood. —And  there  were 

(hewn  two  precedents,  the  one  Trin.  18  Eliz.  Rot.  506.  Dicker  v. 
Higgins.—— And  another  Trin.  1%  Jac.  Rot.  1148. 

1 1 »  If  the  lord  feifes  the  beft  bealt  for  a  heriot,  it  muft  come 
on  the  other  iide  tojhtw  that  it  was  not  the  tenant's  heaft.  Mod«  63. 
Trin.  22  Car.  2.  B.  R.  Jordan  v.  M^tin. 

12.  A  leafed  to  B.  for  99  years,  ^C  i>.  arid  E»Jh§uldf9  long  An<]iathi§ 
Uve^  rendering  an  heriot  or  40  j.  to  A.  and  his  ajjigns  at  his  and  "ic,  it  was 
their  ekSiiony  afier  their  lever al  deaths  fuccejjive  as  they  are  named  North  ch. 
in  the  indenture^    £.  died,  and  then  C.  diecC    In  an  avowry  for  a  j.chat 
heriot,  the  court  agreed  it  was  faulty,  becaufe  the  avowant  did  not  though  I>. 
Jhew  that  D.  was  Itving^  when  the  mftrefs  was  taken^znd  if  he  was  T^^^^i^  a?* 
not,  the  diftrefs  was  not  lawful,  becaufe  in  fuch.  cafe  the  leafe  vow  ant 
was  determined.  Mod,  216.  Trin.  28  Car.  2.  C,  B»  Ingram  v,  who  wai 

#Tr»_.i  •!  the  aevifee 

TotbiJ.  ^ryj,  c^u 

mot  difirain  (at  th«  heriot,  becaofe  the  refenration  was  to  him  and  his  alHgns,  ami  though  th9 
election  to  have  the  heriot  or  40s.  be  given  to  A.  his  iieirs  or  afligns,  yet  that  wiU  not  heli)  the 
fault  to  the  refervatton.  Ami  EUU  J.  faid,  that  there  was  another  fault  in  the  pleading ;  for  ic 
Jr.ySf  that  u4.  made  tit  %vili  in  tvruingf  tut  does  mat  fay^  that  A*  Hiedfo  Jeifed',  for  if  the  eftate  of  the 
'd^vifor  were  turned  to  a  right  at  the  time  of  his  death,  the  will  could  not  operate  upon  it*— Alfo 
it  is  Jitidy  that  tbt  avowtva  maj$  hit  tUSitm^  and  tbmt  the  tlaintiff  babuit  natitiam  of  bit  eUfliont  hut  it  is 
ttat  faid hy  tuboM  nttift  rivtn.  And  for  tbefe  reafoos  judgment  was  given  for  the  plaintiiF.  ibid* 
The  avowant jW/orrib  was  thai  om  ofthtiiiwasftifrdy  and  being  fo  feiftJ  ditd,  but  doth  not  fay  tlUiC 
idfU 


(H)     Extinguijhed. 


J,  T  tN  ITT  of  poffejjion  by  the  lord  of  the  land,  who  ought  ( 
^   have  heriot  oy  Cuftom  is  an  extinguifliment  of  the  heri( 


to 
heriot 
cuftom ;  for  it  is  a,cuftom  that  runs  with  thejeigniory ;  contrary  of 
a  cuftom  that  runs  with  the  land,  as  gavelkind,  borough  engjifhy 
and  fuch  like.     Br.  Heriot,  pi.  8.  cites  14  H.  4.  5, 

2.  If  there  be  lord  and  tenant  by  fealty  and  heriot  fervice^  and  f  -jo'j  1 
the  lord  purchafes  part  of  the  landy  the  heriot  fervice  is  extih^  L  o  3  J 
becaufe  it  is  entire.     Co.  Litt  149.  b.  Htfr^e^e  * 

ietwttn  herioi  tujlem,  and  beri9t  fervicif  »  to  the  extiilguilhment  thereof,  by  the  lord's  purcliafing 
parcel  of  the  tenancy  ;  for  by  focli  means  the  heriot  fervice  is  extinct ;  but  if  the  cuilom  of 
rtie  manor  be,  that  upon  the  death  of  every  tenant  of  the  manor,  dying  feifed  of  any  land  held 
of  the  fame  manor,  the  lord  ihall  have  herioty  though  the  lord  purchafc  parcel  of  a  tenancy,  yet 
he  (hall  have  a  heriot  by  tlje  coltom  of  the  manor  ftir  the  refidue  ;  for  he  remains  tenant  to  the 
lord,  and  the  cuftom  extends  to  every  tenant.  8  Rep.  106.  Trin.  7  Jac  the  fourth  refolution  in 
Talbot's  cafcw— als.  Chapman  ▼.  Pendleton.— —a  Brownl.  193.  S.  C.  that  in  fuch  cafe  it  is 
paid  m  ref|pe£l  th^t  be  >s  tenant,  aiid  cultom  Ihall  no(  be  drowned  by-  unity  of  tenancy  and  feig- 


l^tofclf- 


3<^/ 


J^imfelf. 

(A)     H^bat  Things  a  Man  may  do  to  Himfelf, 

!•  A  man  makes  a  gift  in  tally  remainder  to  himfelf  for  Ufty  re^ 
^^  malnder  over  in  fee^  the  fecond  remainder  is  good,  never* 
thelefs  it  feems  to  be  otherwife  of  the  firft  remainder  to  himfelf. 
Br.  Done,  &c,  pL  35.  cites  7  £f  3*  3x7.  and  Fitsh.  tit  Fonne- 
don,  37. 

2.  A  town  has  conufance  of  pleas,  and  to  le\'y  fines  coram 
ballivis  didae  villar,  and  that  always  there  have  been  two  bailiffs  of 
the  faid  town,  and  that  J.  S.  conufee  was  one  of  the  bailiffs  coram 

'  quibus  at  the  time  of  the  levying  it,  and  fo  party  and  jud^e,  and 
the  error  was  allowed,  D.  220.  b*  Marg,  pL  14.  cites  HilL  i2« 
R.  2.  B.  R.  Rot.  33.    The  town  of  Shrewftury's  cafe, 

3.  If  a  man  gives  land  by  fine  to  W.  S.  for  his  lifey  the  remainder 
to  himfelf  In  tailj  it  is  a  void  remainder ;  for  the  fee  was  never  out 
of  him.     Br.  Done,  &c.  pi.  32.  cites  14  H.  4.  32. 

Br.  Fines,  4,  A  jujllcey  or  other  perfon  being  cognifee  in  a  fine  may  not 
iV*6*^'^*^  take  cognizance  .thereof  himfelf  J  for  if  he  do,  the  fine  tiier^apoii 

levied  is  void.     Weft  Symb,  17.  cites  8  H.  6.  21. 

5.  If  a  fine  be  levied  to  one  of  thejuftlces^  he  (hall  be  named  in  the 

coram,  &c,  and  among  the  jufticcs  by  the  conufance  now  ufed, 

yet  albeit  he  be  named|  .^as  I  think)  the  fine  is  gcod«    Penlh.  R« 

pf  Fines,  4.  5.^ 
If  the  re-         ^,  A  recogniT^nce  w^s  made  to  Sir  N.  Bacon  Lord  Keeper  of 
had"bccn^*   the  great  fcal,  and  to  two  others,  and  this  was  acknowledged  before 
takenpnt.      Sir  Nn  BacoK^  kefpcr  of  the  great  feal.     It  was  held,^  that  this  was 
roZ/y  mthc    void  as  to  Sir  N.  Bacon,  but  good  enough  its  to  the  othei*  tWQ^ 

^Zi//»'     ^'  ^^^'  ^-  P'-  ^^  ^'^  ^^^^-  BacQivs  cafe,       ' 

upfia,  as  other  recoi;n}zaiiccs  are,  it  would  be  good,  unlefs  it  be  fpecially  averred  that  naone  was 
rrercnc  in  court  hut  himfelf,  to  whom  the  recogniz^ic^  was  made,  per  Qur.  D^£2Q.b^  pi.  14. 
flar^  cites  35  Kliz.  B.R.  Holland  v«  Franklin. 

7.  Recognizance  to  B,  to  the  ufe  of  the  judge^  before  whom  it  was 
acknowledged  is  good,  and  the  other  juftices  agreed  it  to  be  fo. 
D.  220.  b.  Marg.  pi.  14.  cites  41  ic  42  £Iiz,  in  the  argument  of 
the  cafe  of  Erifli  v.  Rives. 

8.  A.  makes  a  leafe  for  life,  remainder  to  himfelf  for  yearsy  re- 
mainder over  in  fee.  This  Is  void  as  to  himfelf;  but  if  it  had  been 
to  his  executors  it  might  be  good,  if  he  makes  executors  and  dies 
before  the  Icflcc.     D.  309.  h.  pi.  77.  Pafch.  14  Eliz. 

r  '204  1       9-  Sheriff  m^  fummon  himfelf.     Arg.  Cro.  Car.  416.  Mich« 

A  fhcriff     ^'  ^^'''  ®'  ^'  ^^^^  Y»  Smethier. But  per  Cur.  it  is  doubted 

cannot  ^0  in  the  books,  if  the  fherifF  as  plaintiff  may  execute  a  writ  for  him** 
an  nri  to       fglf,  and  as  defendant  may  execute  a  writ  ypon  himfelf.    Ibid. 

r)i!T)  iC'i)  as 


I-  ,.'.,. .   hy  the  caft:  in   Dyer.  But /or  hmf/fhe  may,  as  was  yhlJed  by  the  other  fide;  for  if  he 
[)r ,;  ...  ,a:  A  'ic  iViiw  fumffi:n  t^e  t,nti/u  t9  Iht  ftt£ii£i,    Sl^Ja*  x;>  Tha.  35  Car.  a.  B.R.  »n  cats 


r 
1) 

10.  U 


doming  o\)er. 

JO,  If  a  recognizance  be  taken  before  one  who  has  power  to 
take  a  recognizance,  and  he  takes  it  to  himfelf,  and  to  another  i 
fhis  recognizance  is  void  as  to  himfelf,  and  good  as  to  the  other. 
Jenk,  90.  pi.  84. 

1 1.  A  man  by  fraud  may  diJUfe  himfelf.    Jenk.  46.  pL  88. 
*  12.  In  what  cafes  a  man  vnsiy%ave  aid  of  himklf.     See  Aid  of  a 

common  perfon.  (S)  pi,  6.  (Y)  pi.  10,  ji,  12.  20. In  what 

cafes  he  may  vouch  himfelf,     Sc?  Voucher  (P)  jJ.  i.  (S)  pi.  12, 


*     "■^* 


13.  &c.— Where  one  may  be  tenant  to  himfelf.  See  Grants 
(G.  a.  iqj  Where  a  man  may  taie  by  livery  made  to  himfelf. 
See  Feoffment  (C.  a.) rin  \d14t  cafes  or  how  for  one  may  a^f 


as  judge  where  himfelf  is  '^arty.     See  Judge  (A)  Cgnulancc  (H) 
(I)  Amercenjcnt  (C). — oce  other  proper  titles, 


(B)     A^^ing  under  2i  double  Capacity n  (c!a.  ioj 

I.  A  hurgefs  of  a  corporation  had  laid  out  money  for  the  ufe  of 
"**  the  corporation^  and  after,  being  mayor^  tool  the  bond  of 
the  corporation  for  it  to  him  in  his  natural  capacity,  and  held 
void.  12  Mod,  6ig.  Hill,  13  W.  3.  in  cafe  of  City  of  London  v« 
Wood. 

2.  A  bijhop  of  a  diocefe  has  two  capacities^  one  as  bilhop,  the 
other  as  1\  S.  But  he  cannot  do  an  adt  in  one  capacity  to  enure 
to  him  in  another  capacity ;  as  he  cannof  make  a  leafe  foi^  years,  as 
he  is  bifliop,  to  himfelf  as  he  is  J.  S.  i)or  vice  verfa.  12 Mod* 
^88.  in  cafe  of  City  of  London  v.  Wood, 


■ !  r  ■  .■ 


i^olDfns  o\jer. 


SeeStsu 


(A)     Holding  over  a  Term,  &c*  tmcs  (a.  a) 

Execution. 

1.  T    AND 8  were  devifed  to  J.  till  800/.  raifed.    Refolved  ^'^'^ff 
'■-'  that  if  the  heir  at  law,  or  he  in  reverfion,  or  remainder,  in  jJJ'^^  Ch.^J. 
caie  of  leafe  or  limitation  of  a  life,  enters  upon  A,  or  on  him  to  Can.  76. 
whom  the  lands  are  devifed  or  limited,  and  expells  him,  it  is  in  >"  ^^^^  "^ 
the  election  of  him  fo  expelled,  cither  to  bring  his  a£lion  and  re-  ^  Mack- 
cover  the  mean  profits  which  (hall  be  accounted  parcel  .of  the  worth* 
film,  or  he  may  re-enter,  and  hold  over  till  he  fhall  levy  the  entire 
fum,  fiot  accounting  the  time  of  his  expulfion.     But  otherwife, 
if  the  e^spulfton  vi^as  by  a  Jlranger^    4  Rep.  82.  Mich,  41  &  42 
Eliz.  Corbet's  cafe. 

a.  There  is  a  difference  between  an  ^&^/V  and  a^tff»//m^rci^^/i.^;  s.p.  2 
for  in  an  elegit  he  cannot  hold  over ;  but  upon  a  ftatute  nierchant  ^^*''^' 
^e  iq^y,  becauTeUhe  extender  is  to  have  his  charges  and  c.^pcnces 


\*'^<^ 


pvcr 


3<^4t 


over  and  above  the  debt,  which  are  not  to  be  recovered  iipoii 
the  elegit.  Arg.  Mich.  1656.  Hard.  80.  cites  4  Rep,  67.  b.  Ful-> 
wood's  cafe. 


l3®5] 


(A)     What  it  is,  and  Kow  conjidered. 


• 

I.  XXTHERE  one  man  conveys  away  fecretly  or  keei>s  in  his 

^^    cuftody   anothir  man  againft  his  will;   then  upcn  $atb 

made  thereof,  and  a  petition  to  the  lord  chancellor ^  be  wili  grant  a 

writ  0/  replegiari  faciasy  with  an  alias  and  pluries,  upon  which  the 

Jheriff  returns  an  elongaius^  and  thereupon  ifl\ies  out  a  cafias  in 

withernam'^  made  by  the  iilazer,  and  when  he  is  thereupon  taken,  the 

fherifF. cannot  take  bail  for  hirn :  but  the  court  where  the  writ  is 

returnable,  may,  if  they  think  fit,  grant  an  habeas  corpus  to  the 

iheriff  to  bring  him  into  a  court  and  bail  him,  or  elfe  remand  him« 

2L.  P.  R,23, 

^ It  was  2.  *  An  elongatus  was  returned,  and thereuponir ^^^/aj  in  v/ith^ 

arguea  that  frnam  ifliied,  which  can  be  dire^ed  but  into  one  (^ounty  at  once.    The 

a^d^l^^^     ^{/i'^frftfw/,  to  defeat  the  procefs,  removes  into  another  county^,  and 

aaion  for     the  court  upon  motion  granted  a  tipfiajfi  for  this  adion  is  partly 

damages,      criminal.    Cumb,  28.  Mich,  2  Tac.  2,  ij.  R.  Stratford  v,  Over- 

have  the        ^ury. 

party  enlarged,  but  is  iuch  a  profecution,  in  whkh,  the  defendant  if  conviAed  (hall  be  fiued  and 
pilloried  ;  and  that  the  very  command  of  the  writ  is,  that  the  defendant  lie  in  gaol  till  the  party 
be  fufiered  to  be  replevied  by  him;  b«  HoliCh.  J.  held,  that  fj^ii  ii  ««  erimnal  proJerttioHX  fnf 
the  king  cannot  have  it,  and  Humaf^ei  art  always  gtvuituith  it.  And  Gould  J.  f;«(id,  that  of^aiami 
^a9e  bienndtUdtoj'uch  writs,  iz  Mod.  424.  415.  Mich.  la  W.  j.  B.R.  More  v.  WatU, 


ft 

(B)     Lies  in  what  Cafes ^  and  by  nvbom  it  maybe 

brought.    . 

z.     jiT  common  Jaw^  if  iherifF.had  arrefted  any  man  by  the 
-^  king's  writ,  the  prifoner  could,  not  be  delivered  but  by  a 
faomine  repTegtando.  %  Saund.  6o«  Hill.  21  &  22  Car.  2«  in  cafe  of 
Poftern  v,  Hanfon. 

2.  As  the  law  enables  a  man  tofue  this  writ  by  friends^  it  will 
of  copiequence  enable  them  to  make  an^attomey  for  binu*  12  Mod. 
430.  Mich.  1 2  W.  3.  in  cafe  of  Klorc  v,  Wats. 

3.  A  queftion  was,  whether  the  plaintiffs  being  an  infant^  Jhoutd* 
pryecuti  by  attorney  orprocbein amy  ?  Aoquod  aon  fuit refponfum. 
12  Mod.  430, 431.  in  cafe  of  More  v.  Watts. 

c.  Equ.  R.       4-  A  homine  replegiando  cannot  be  brought  either  hy  th&wfe 
149.  S.C.    herCelfi  or  by  her  prochein  amy  ^gainfi  her  bufiandi  and 'the 

*  ^  •  nature 


• « 


l^omine  iaeplegianBo.  30; 

tiature  and  proceedings  in  the  writ  {hew  it  to  be  fo.    Pafch.  1718* 
Ch.  Free.  492.  At  wood  v.  Atwood. 


(C)  Proceedings,  Pleadings  and  Returns  ;  and  in 
what  Ca&s  the  Party  (hall  be  bailed-,  and  of  the 
Difference  between  t/jis .Writ  and  a  Common 
Replevin. 

!•  T  T  P  ON  an  information  iox  fpirittng  away  a  youth  to  Jamaica,  *  Show. 

^    the  defendant  was  found  guilty,  and  the  next  term  fined  "c-ariniSl 
500  /.  and  to  lie  in  prifon  till  paid.     The  defendant  got  a  promiie  by  the  iv- 
of  pardon  *as  to  the  fine,  whereupon  the  court  dire(^d  the  father  porter,  uA 
to  bring  a*  homine  replegiando,  and  thereupon  an  ebngatus  was  L^^eat* 
returned,  and  the  defendant  charged  in  prifoo  with  it,  who  got  a  fee  forth  at 
letter  from  the  Treafury,  fignifying  the  kmg's  inclination  to  pardon  length,  on*  ' 
the  fine,  if  the  judges  of  B.  R.  could  advi£  that  the  pardon  might  R.^^Rotf 
difcharge  the  imprifonment.     They  met,  but  thought  it  not  rea-  16.  whero 
ifonable  to  bail  the  prifoner  upon  the  withernam,  but  propofed  that  i>a^  ^^ 
he  fliould  bring  looo/,  into  court,  and  then  would  give  him  his  ^^1%^^ 
liberty;  but  on  not  producirig  the  child  in  fix  months  the  1000/.  tofc^iasM 
to  be  forfeited.     It  was  objeoted,  that  if  an  elongatus  eft  returned  wiibernam 
be  tonclufive,  fo  as  defendant  cannot  traverfe  it,  he  has  no  remedy  j  ^jj^^^"^* 
but  it  was  anfwered,  firft,  that  defendant  may  bring  an  a£iion  on  bail  put  ia 
the  cafe  for  the  falfe  return,  and  if  found  for  him  in  that  aSion,  he  here  abofe, 
maybe  bailed  in  this.     2.  Shoulithcjheriff  die  before  the  iffue  tried,  *"jj  '^j . 
or  the  aSlion  brought,  then  the  king  may  ifliie  out  a  commijfion  to  ^  h.  4.  by* 
inquire  the  truth  of  the  return,  which  inquifition  taken  by  virtue  which  re- 
ef fuch  commiffion  may  he  traverfed  by  the  defendant  in  the  homine  ^*"?  I'  *? 
replegiando,  and  if  the  iffue  upon  that  traverfe  he  found  for  him^  he  fhe  pJwer 
pyall  he  hailed',  and  the  capias  in  f  withernam  is  no  execution.    But  of  the  court 
unlef  defendant  will  confefs  the  taking  and  having  the  youth  in  cjlody^  to  iiail  one 
he  cannot  he  bailed,  as  appears  by  fcveral  cafes  there  cited.     Raym.  withernam 
474.  Mich.  34  Car.  a.  B.  R.  Defigny's  cafe.  after  an 

elongatus 
rctunied,  and  that  the  court  inclined  he  might  be  hsileJ,  and  that  it  was  in  the  pOwer  of  the 
court  fo  10  do;  and  the  lalt  day  of  HUiary  term  after,  he  got  oli  the  fine,  and  on  givlnr  Jccurhf  . 
fo  iriK^  Ij.mt  tb€  boy  Injix  mmtbt,  death  and  ptrlU  cfth«feu  excrpteH,  he  was  difcharged  on  bail ;  after 
which  the  l>oy  came  home,  and  being  brought  into  court  was  delivered  to  his  father,  but  they 
never  proceeded.  But  in  all  this,  the  judges  dill  feemed  of  opinion,  that  the  Ihcriff  could  not 
return  a  non  cepit ;  for  that  ttfMlH faljify  tb<  j\ifpofal  of  the  <stftit  itfeif,    Xurbic  v.  iJefTifrney. 

f  The  court  denied  wiihernam  to  be  an  execution  ;  for  that  cannot  be  before  judgment)  and 
they  held  it  only  to  be  a  mefne  procefs.  a  Salk.'^58z.  Mich,  xa  W.  3.  B.  R.  Moor^.  Watts. 
^— IX  Mod.  4i5#S.  C— S.P.  Arg.  and  that  it  is  only  procefs,  and  a  means  to  try  a  title 
to  liberty,  and  fays  that  it  is  not  as  be  can  find  in  any  of  the  entries  awarded  by  tho  coatt,  but  a 
•writ  I'ued  out  of  courfe,  and  not  fo  much  as  a  iiat  breve  entered.  In  moft  other  paniculars 
mfltUrnam  ts  ifi  a  nmrnm  tetievin,  and  a&  in  the  one,  fo  in  the  other,  there  mnft  be  pledgee;  found 
ccy  profecute  with  effect.  Cites  Br.  tit.  Replevin  66.  and  49.  8  H.  4.  2.  it  ought  to  be  iefore  yam 
bjve  a  writ  t9  tbtjbtriffto  deiiv*i;^c.  In  a  commoa  replevin,  the  iheriffmay  rttum  a  clarm  ofpr^ 
.petty  I  and  fo  here  he  may  return  a  claim  of  tit  pLtrtiff  »&  his  villein  ;  and  an  X  impaftcm.e  lies 
sn  this  adlion  as. in.  a  common  replevin,  i  Shpw.  224.  in  cafe  of  Tarb«t  v.  Daffignev. 
J  3  Salk.  186.  Contra.  0r  ^q^I 

X  .0.  Upon 


I 

&.  Upon  an  homine  replegiando  liTued,  and  an  tfiaignmiri  rrtiiir^ 
ned  by  the  flicriffi  he,  againft.whom  the  lyritiflucd,  coming  uport 
procefs  cannot  plead  Uill  he  bring  in  the  body*  Skin.  6l,  fbi 
Mich.  34 Car.  a.  B.R.  Ld;  Grey's  cafe. 

3*  The  ijfbignment  is  a  contempt^  for  which  the  court  will  commit 
'till  the  bdcly.be  brought  ini  siiid  thtfljetif:  return  of  the  efloign- 
ment  a  fufRcieht  foonaation)  arid  110/  trover jMe^  but  if  the  party 
will  vage  deliverance^  the  CoUtt  may  let  him  to  mainprizei  Skin.  62« 
76.  Ld  Grey's  cafe; 
4M(hI.  4.  An  homine  repkgiaiido  was  brought  againfl  the  defendants^ 

183.  s.  Ck  j-gj^  fi^g  y^ip  of  ^jjg  plaintiff,  and  ekngati  was  returned ;  the  defen^ 
dants  before  the  return  appear  and  enter  plea  with  the  filazer  of  nok 
teperuhty  but  upon  a  miftake^  a  capiat  in  withernam  was  awarded 
Upon  which  the  court  was  moved  for  a  fuperfedeas^  the  which  was 
awarded  ;  for  the  party  might  appear  at  the  return  of  the  feplegiare^ 
and  plead  utjupira^  and  then  nc  withernam  ought  to  be  awarded,  and 
the  return  of  the  elongate  fhall  not  prejudice ;  for  iit  Jheflff' cannot 
return  non  cepitj  becauCe  this  would  be  againft  the  fupp6{al  of  thd 
Inrrity  but  he  ought  to  return  the  body,  or  fudh  tnattef^  which  coa^ 
iifts  with  the  writ;  but  the  party  is  at  liberty  to  traverfe  the  fup* 
pofal  of  the  writ,  and  try  the  matter.  Skin.  33^.  Pafch.  S  W.  it 
M.  B.  R.  Da  Bardele  and  Reynel  &  Vx. 

5.  A.  brought  from  the  Indies  a  man  monfier^  having  ihi  perfed 

Jhape  of  a  child  growing  out  of  his  brea/l  his  an  cxcrefcency)  all  but 

the  heady  and  (hewed  him  fot  profit.     This  man  tumid  chriftiani 

and  was  bapti^ted,  and  detained  frdm  A;  who  bfought  a  homine 

r  107  1  replegiando.     The  Jheriff'  returned^  that  he  had  replevied  the  hody^ 

but  does  not  Jay y  the  bbdy  in  which  A,  claimed  property  i  whereupon 

he  was  ordered  to  amend  his  return^  and  then  the  court  of  C.  B. 

bailed  him.    3  Mod.  120.  Hill.  2  &3  Jac.  2.  Sir  Tho.  Grantham's 

tafe. 

..  6-  Where  an  elongavit  is  returned^  arid  the  defendants  hffier  h 

Dii-Bjuieic  appear  and  plead  hon  ceperunty  \tjkalljiay  the  withernam^  becaufe 

ir.  Rcyncil.  .the  end  and  intent  of  the  writ  is  onl)'  to  bring  in  the  defendants 

.^'1^-  to  appear  artd  plead;   and   this  the  other  fide  agreed  to;    and 

jSi.^s.'c.     ®"'y  P^^ycd,  that  tiie  defendants  might  gage  deliverance  before  it 

— •$.  p.     was  granted.    Holt,  there  is  •  w  difference  between  a  replevin  and 

^a  the        a  homine  replegiando ;  for  as  the  (heriff  can  return  nothing  but  an 

ihcnffww//   cipngavit,  where  he  cannot  findthethingto.be  replevied,  iii  one 

^J'bhtrari    cafc,  fo  neither  can  he  m  the  other.     12  Mod*  30.  ralcn.  5  W« 

fe.hot  an     &  M.  Dc  la  Baftilc  V.  Reignald  &  Ux. 

txcuft 

thereof,  viz.  that  no  body  came  to  (hew  him  the  c^tttle,  or  e/on^atfi ;  but  he  cannot  retarrf^ 
^hat  they  were  not  taken ;  for  that  goes  to  the  point  of  ths  writ,  which  the  defendant  is  to  falfify, 
and  not  the  iherifF.  %  Salk.  582.  Mich.  12  W.  5.  B.  R.  Moor  v.  Watts.— !?«/  if  one  declartt 
in  a  replevin /or  cattle,  with  an  adhuc  detinet,  and  j-^dgmcnt  ii  againfl  the  dffendant  fw  Hamagts ;  hy 
payment  thereof^  the  pKferty  oi  x\\t  diftrcfs /^<j//  be  vtjtd  in  bim,  JJut  in  bomine  rcp>l-^iatHi'*,  though 
l)e  pleads  non  cepi,  and  it  be  found  againlt  him,  and  judgment  be  for  damages,  yet  the  libertf 
of  man  is  fuch,  that  thereby  lie  tannot  gennpt'fmty  in  Lim,  but  a  capias  Iball  go  againft  him,  and  htf 
Ihall  be  kept  in  withernam^  per  Holt  Ch.  J.  and  he  faid,  thai  the  precedents  in  Raftal  i4x>a  Chit 
beadi  are  not  to  he  depended  upon,    xa  Mod.  428.  in  cafo  of  Moor  v.  W<atts« 

laMod;  y^  Habeas  corpus  was  returned.   That  Jf^.  was  in  cujlody  i^ 

41^.  to  43 1.  .^^^;^j  ^  withernam,    Tbq  cafe  wa$i  thit  u^on  a  homine  replegiando^ 


Nomine  meptegtemm;  %of 

•  ^^itiff^ftumed  an  inquifttion^  finding  that  the  party  was  iJlAgmi^  ThtpiaiH-^ 
whereupon   a  withernam  ijfued  returnabU  o£iab.  Martini^  which  [if^/^'^fi^^ 
^^as  not  y£t  come ;  but  the  defendant  was  taken   upon*  it.     it  was  ^y  ^^^  „p^:. 
obje<Sted,  that  he  could  not  be  bailed  upon  the  withernam  \  for  that  it  nion  of  iin 
\\zs  an^ exeiution^  ajui.hc  bad  no  day  in  courts   and  the  plaintiiF  ^^'^Jj''** 
could  have  a  new  withernam^    l^hat  which  fecmed  to  be  the  fenfe  ^^Jj^  ^^ 
of  the  Chief  Juftice^  to  which  the  refl  agreed,  was,  (among  other  be  bailed, 
things)  that  after  elongata  returned^  and  withernam  alfo  awarded,  ^^."*^f^  .^^ 
the  defendant  is  not  concluded  to  plead  non  cepit  to  the  a^ion,  ccpk.^tw/" 
becaufe  he  cannot  falfify  the  return,  and  that  upon  pleading  non  mt^iJhera 
€etit  h€jball  be  bailed*     And  they  f  difiiked  the  cafe  in  kaym.  J^J^.  ^.Wio*. 

!§ee  fup.  Designey's  Case,]  and  the  Ld.  Gray's   Case,  chief  Ju- 
fupral  but  affirmed  the  cafe  in  the  Regifter  79.  a.  and  cited  Kelw.  ftice  faid, 
71.  a.  F.N.  B.  74.  adding  this  farther  reafon,  that  hereby  the  fup^  that  the  r*. 
pofal  of  the  writ  is  denied^  and  balamed^  and  the  matter  fiands  in^  taurrflbi!!^ 
different^  according  to  the  rule  of  bailing  laid  down  by  Ld  Coke,  -writs  is  a 
upon  Wcftm*  I.  cap*  15,   The  court  held,  that  there  might  be  a%  (itytobotb 
new  withernam  \  for  the  |f  hail  muji  be  in  afum  certain  with  condition^  ^iJT'J[/  'jj^j 
that  he  appear  de  die  in  diem^  and  if  judgment  be  againji  himj  that  though  the 
he  refider  his  body  in  withernam^   ibidem  remanfurus  quoufque  he  writ  be  re- 
rendtr  the  party .^  and  permit  him  to  go  at  large  \  and  therefore  if  \^^l^  "^^ 
he  be  rendered  again,  he  is  in  cuftody  as  before.     And  the  court  defendant 
held,  that  before  the  withernam  returned  the  defendant  cannot  be  ni»y  appear 
bailed.  2  Salk.  581.  Mich.  12  W.  3.  B.  R.  Moor  v.  Watts.  ^^  Pr^.^^^' 

-'  •*  any  ill 

eoofeqtsence ;  and  though  the  plaintiff  be  abfent,  he  mny  make  an  attorney  ;  and  hereupon  the 
fljintijf  was  calied  and  nonfuiicd  \  for  otheruife  the  defendant  might  lofe  his  liberty  for  ever  by 
fuch  contrivance.  Ibid.  582,  583.— A  phirics  replegiando  gives  a  day  i>i  court,  11  Mod.  43c. 
S.C.-.— *See  fupra  Turbec  v.  Defivaey.— — -f- 12  Mod.  425.-^^11  Mud.  42 ^.—^.g  i^ 
Mod.  426. 

8.  The  writ  being  againfl  three^  whereof  «;/^  only  was  brought 
in,  it  was  doubted  by  the  plaintiff  how  to  d^-clare'^  to  which  it 
was  anfwered  that  they  muft  do  as  if  it  were  in  appeals,  viz. 
declare  again/}  kirn  that  appeared,  and  continue  procefs  againft  the 
others.  And  Holt  (aid,  it  would  be  a  queftion,  whether  the 
plaintiff  ihould  not' be  put  to  find  pledges.  12  Mod.  431.  More 
V.  Watts, 

9*  If  the  defendant  comes  before  elongata  returned^  and  enters  an   f  308  1 
appearance^  and  afterwards  an  elongata  be  returned,  there  <^ught  to 
be  no  withenlam ;  and  if  one  be,  it  ought  to  be  fuperfeded,  upon 
pleading  non  cepit,  without  any  bail^  per  Holt  Ch.  J.  12  Mod, 
425.  Mich.  12  W.  3.  in  cafe  of  More  v.  Watts. 

10.  If  after  an  elongata  returned  he  comes  in  gratis,  and  pleads  •  Holt  Cb. 
non  cepit^  he  (hall  not  be  put  to  find  bail,  (the  reafon  feems  to  be,  J- cited  is 
becaufe  the  withernam  is  eftopped  or  fufpended)  but  if  he  comes  in  ^:^  ^*^ 
in  *  cufiody,  upon  a  capias  in  withernam,  he  muft  give  bail,  and  wurdt  of 
cannot  be  admitted  to  that  'till  he  call  for  a  declaration,  and  plead  t*)e  book 
poa  cepit.  2  Salk.  583.  Mich.  12  W.  3.  B.  R.  Moor  v.  Watts.     ■''*-'  **  . 

in  ttifiady^  viz.  in  bail.     12  Mod.  42^. 

11.  The  AeXdiiznt  pleaded  in  abatement,  want  of  addition  in  the  t  S2lk.  5 
tluries^  as  to  plac^  viU  or  (lamlet.    The plaiati£t  demurred ;  Holt  ^'^' 

Ch.J. 


3o8  '  [011]  H^mnt:  . 

Ch,  J.  at  lirK)  inclined  ftronglj-,  dut  the  plea  Was  goo^  anj  f(;tfifd 
dtfilngm/h  ibis  from  other  writs  tf  replivin\  for  here,  he  fahT,  the 
procefs  of  outl^vry  ifliiet  imtpcdiatdy  upon  the  pluries  homtne  re-» 
plegiando,  which  he  affirmed  to  beawtAernam  in  kfelfj'but  in 
common  replevin)  the  proceis  of  outlawry  is  not  upon  tiie  pitiries 
replegtari,  but  upon  the  capias  in  withernami  which  iflues  upon  the 
fiieriffs  return  of  averia  dongsfta  upon  the  phiries;  and  upon  the 
fheriiFs  fpecial  return  of  the  capias  ifi  withernam,  that  is,  upon  his 
return  of  nulla  l)ona  on  the  witherxiam,  a  capias  fhall  go  againft 
the  perfon,  and  fo  to  outlawry.  But  by  Powel  J.  Inere  is  no 
difference;  for  in  both  cafesj  the  tr^cefs  of  outlawry  is  upon  the  with'' 
tmaniy  and  not  upon  the  original  writ  i  for  in  a  hontine  repUgiando^ 
there  Jhall  go  no  withernam  *till  return  of  the  homine  replegiando. 
And  as  tbefir/t  withernam  in  common  replevin^  nmft'he  de-  avtriis^ 
fo  the  firfi  in  a  homine  replegiando  Jhall  be  of  the  perfon*  And  at 
another  day  the  whole  court  awarded  a  refpondeas  oufter ;  for 
procefs  of  outlawry  lies  in  a  homine  replegiando,  yet  there  ought  not 
to  be  any  addition.  For  the  pluriesy  on  which  we  held  plea  here,  is 
not  the  original  in  replevin ;  but  the  original  writ  of  replevin  is  ity 
which  writ  is  vicontiel ;  fo  if  the  replevin  be  removed  by  recordare^ 
though  upon  witiiemam  thereon  there  will  lie  procefs  of  outlawry^ 
yet  there  is  no  addition  according  to  the  fl'atute.  So  that  it  is  not 
the  original  and  therefore  out  of  the  flatute.  2.  There  being  no 
*  addition  to  die  firft  replevin,  the  pluries,  (which  indeed  is  the  ori- 

ginal to  us)  muft  have  none ;  becaufe  it  muft  not  vary  from  the  firft 
'  *        writ.    And  Powel  faid,  that  there  never  is  an  addition  to  a  writ  that 
is  vicontiel.    6  Mod*  84*  Mich,  a  Annx,  B.  R.  Ld«  Banbury  v« 
Wood. 


[;an]  i^onour^ 


J  Sir  (A)  {An]  X  Honour.     What  [it  Is.] 

Henry 

Spclman  in  * 

300.  verbo  [  1 1*  A  ^  honour  in  itfelf  comprehends  divers  manors  anA  landSf 
Honor  ^^  and  fome  are  in  xlemeihe,  and  fome  in  fervice.  14  H. 

word  fujjfed  4-  9-  J  ^  ^  •.    - 

•V  -r  into  England  v:ith  the  Normant,  And  though  in  an  ancient  inqiiiricloD,  it  is  faid,  that  Wtgod  oC 
Wailingfui-d,  held  the  bonmr  of  H^uUi«iford  in  tU  time  of  king  HaroU,  as  if  that  appellation  liad 
be.-'i  received  under  the  EngliHi-SaxouSy  yet  he  fiiys  he  does  not  find  it  othenvife  than  ufed  in 
after  times,  as  in  this  place.-  f  S.  P.  and  many  knights  fees,  regalia,  &c.  Jind  ic  u"as  aneieotlf 

Cistled  here  heH'fiaum^  or  feoAtm  *  rrvaU ;  and  was  always  held  of  the  king  in  capitc.  Spelm.  Gloir. 
300.  verbo,  Honor.— -—Though  an  honour  confifts  of  f[iany  manors,  yet  all  the  manors  are 
diAingutOied,  and  have  feveral  copyholders.  And  t'mtgb  there  is  for  aU  xJht  mxnott,  imt  ate  c^t/rtp 
yet  they  are,  f./.i/,  fcvcrai  and  diftinct  courts.  And  it  was  ofual  in  the  lime  of  the  abbcycs,  that 
t!v  V  kc|>t  hut  one  court  for  many  manors.  Cro;  €.  367.-  Tria^ioCar.  B*  R*  Seag'oodv.Hune. 

♦[309] 

a.  Whea 
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[  2.  When  the  king  grants  an  honour  with  the  appurtenances^  it 
is  more  high  than  if  a  manor  were  granted  with  the  appurtenances  5 
for  to  an  honour,  by  conunon  intendment,  appertain/rtf»cA^x,  and 
by  rcafon  of  thofe  liberties  and  franchifes,  it  is  called  an  honour. 
In  itinere  in  the  time  of  E.  3.  Kell.  15 1,  per  Scroop.  For  a 
manor  and  honour  are  not  of  one  condition.  ] 

3.  An  honour  ought  to  Bonjift  of  lands,  liberties,  and  firancfaifes. 
I  Dulf.  197.  Pafch,  lb  Jac.  me  King  v.  Levett. 


(B)    How  it  commences. 

[  Ik  T  P  I  am  feifed  of  a  manor^  and  I  errfeoff'^  divers  perfons,  of  •Fol.  73. 
^  divers  parcels  feverally  in  tail.    To  bold  of  me,  by  certain  u-^^^^ 
fervices^  by  name  of  honour*     This  makes  the  honour.    14  H. 
4-  64.] 

[  2.  Aforefi  Tnay  be-  appendent  to  an  honour.    26  AfT.  pi.  60.  ]     Jenk.  19. 

3.  The  king  cannot  create  an  honour,  but  by  aft  of  parliament;  P^-  55- 
per  toL  Cur.  i  Bulf.  ige.Pafch.  10  Jac.  the  King  v.  Levett.         J^'^J^^^ 

with  £everal  manors,  lands,  Itc  thereto  perpetually  annexed,  was  created  and  enafted  by  3 1  H. 
S.  cap.  37.  to  be  caUcd  an  bouour.-*— And  the  like  of  the  manor  of  Grafton,  by  33  H.  8* 
cap.  J8. 

/^  At  this  day  the  Earl  of  Arundel  only  hath  his  earldom  ly 
prefcriptiony  the  beginning  of  which  is  time  ottt  of  mind,  not  within 
the  memory  of  any  une ;  fo  that  his  earldom  is  the  moft  ancient  in 
the  realm,  i  Bulf.  196.  the  King  v.  Levett. 

5.  The  king  granted  to  a  fubje£i  a  great  manor  called  an  honour^ 
and  pailed  it  by  the  name  of  an  honour;  and  well.  Jenk.  277. 
pL  99. 


(C)  Grants  of  an  Honour.     fFAat  pajfes  thereby, 

and  How,  &c. 

I.  T  F  the  Ymg  grants  landy  parcel  of  zxi  honour,  referving  rents^ 
^  and  after  grants  the  honour^  the  rent  (hall  pafs  to  the  grantee  j 
bccaufe  the  rent  was  parcel  of  the  honour,  it  arifing  by  referva- 
don  out  of  the  land  parcel  of  the  honour.  Arg.  Mo.  161.  cites 
26  Afl*.  60. 

2.  The  king  has  a  forefl  belonging  to  the  honour  of  Pickoring,  atz*% 
and  the forejl pajfes  by  grant  ♦/the  honour.     Arg.  2  Roll.  R.  151.  RoU.|l. 

cites  26^Aff.pl.i6. 60.         ^  ^  6  »78.it 

^  panes  by 

frant  of  the  honour  •  ««  fHrtimtntiis,    But  then  it  pafles  only  as  o  cbaft,^'-^*  Jenk.  aiS.  pi.  6|. 

3.  If  the  king  has  lands  held  of  an  honour  and  other  land,  and 
gives  all,  tenend*  in  focagc,  the  land  of  the  honour  fhall  be  held 
efthc  honour,  not  in  capite,  and  the  other  land  in  capitc.  Arg. 
Mo.  258.  Mich.  26  &  27  Eliz. 

Vol.  XIV.  B  b  (A)  ^lUnrf. 


310 


SeePrtro- 
;:ative. 
(A.  a.) 


I. 

point 


(A)  ]^onour2;« 

T  T  is  illegal  to  purchafe  honourj  (as  a  dukedom)  ^r  mtntj. 
*  Pafch.  1681.  Vein.  5.  E.  of  Kingfton  v.  Lady  Eliz.  Piere- 


?(x.r"  i&otfi?  ue  Con  $tt, 

(A)     Who  fliall  have  fuch  Plea. 

I.     TiA'Ortdaurueftir  rf  nuadiw  and  rent\  the  defendant,  as  to 
•  ^  the  rent,  pleaded  hors  de  fon  fee ;  judgment   if  without 

fpeciabj^  &c.  &  non  allocatur;  becaufe  he  was  tenant  otithe  rent; 

and  fo  (titj  that  ntm  fi>aU  bavi  this  pUa  but  he  who  is  tenant  of  the 

landy  But  df  which  J  (it.   Br.  Hors,  occ.  pL  7.  cites  12  Afll  38. 
Br.  Affifey        2.  Se^  in  affife  of  rent^cbarge'^  the  defendant  pleaded  hors  de 
dcesV.  C*    ^'^^  ^^^^  judgment  if  without  Jpeeiaky  (hewn,  &c.  and  he  was  forced 

to  take  the  tenancy  of  the  demefne  upon  himfelf  before  that  he  could 

have  the  plea;  quod  nota,  that  none Jbatt plead  it  but  tenant  of  the 

freehold*   Br.  Hors,  &c.  pi.  8.  cites  14  AiT.  14. 

3.  It  is  faid  in  Basset's  Recordare,  that  a  Jtranger  to  the 
avowry^  as  the  prajee  in  aid^tic.  (hall  not  plead  any  plea  but  hors 
de  ion  fee,  or  a  thing  which  tantanwunts ;  auod  nota ;  and  there- 
fore note,  that  he  may  well  plead  hors  de  fon  fee ;  and  herewith 
agrees  M.  14  H.  8.  fo.  5.  and  diat  therefore  where  there  is 
lordy  mefney  and  tenant^  and  the  lord  dijirains  the  tenant  paravaile^ 
he  mav  plead  a  releafe  made  to  the  mefne ;  becaufe  diis  amounts  to 
this  p/edy  hors  de  fon  fee.  Br.  HorS)  &c.  pL  X4.  cites  2  H.  6.  i. 

4.  He  who  bolas  tn  frankabnoigne  cannot  plead  againft  the  tord^ 
who  is  donory  that  the  land  is  out  of  his  fee,  by  the  beil  opinion; 
for  if  the  tenant  be  diftrained  by  the  Ld«  paramount,  he  fliall 
have  writ  of  mefne,  and  if  the  foundation  be  diflblved,  the  lord 
(hall  have  the  efcheat,  &  contra  formam  coUationis,  and  therefore 
there  is  a  tenure  and  a  fee,  but  he  cannot  diftrain.  Br.  HorS| 
&c.  pi.  17.  cites  7  £.  4.  II. 

See  Avow.  (g)  j^  what  AEHom. 


»T(Y.) 


I.    J^Ormedon  of  rent\  the  tenant  vouched  R.  to  warranty;  die 

-^  demandant  faid^  that  bii  dnnand  is  rent^fervicOf  judgment  % 

and  the  tenant  lai(4  that  the  land  is  hors  de  fotl  fee;  k  nonaUo- 

catur, 


l^otit.tt  fon  JTce.  $310 

catuF)  but  he  was  compelled  t<f/ayy  that  it  is  net  nnt'Tgrvice^  and 
fo  to  iflue ;  quaere  the  reafon,  whether  becaufe  bors  de  fon  fee  is 
but  argument  in  this  cafe,  or  becaufe  the  writ  comprehends  title 
in  itfe^?    For  by  Finch,  if  the  rent  was  recovered  againft  the 
father  of  the  tenant  by  default,  yet  the  tenement,  as  to  the  rent, 
is  hors  de  fon  fee,  and  yet  he  ought  to  demand  it  as  rent-ferviee ; 
and  it  feems  clearly,  that  if  the  rent  be  within  his  fee,  or  out 
of  it,  yet  if  this  nnt  was  givm  in  taily  and  the  land  charged  of  it^  L  3  ^  ^  J 
hors  de  fon  fee  cannot  be  any  pleaj  becaufe  the  title  is  good, 
though  the  land  be  out  of  his  fee ;  for  it  is  good  if  it  be  rent^ 
charge  or  rent-feck.     Br.  Hors,  &c.  pL  2.  cites  44  £.  3.  19, 
*  2.  It  was  iaid  arguendo  in  formedon,  that  in  writ  of  entry  in  ^Formulm 
thequibuSj  in  nature  of  ajjife  of  a  renty  hors  de  fon  fee  is   a  good  ^'^*^" 
plea,   becaufe  this  writ  does  not  comprehend  title ;  for  it  is  of  his  again/  tbt 
own  po£eJjlion\  but  otherwife  it  is  in*  formedon  of  a  rent\  there,  f*rteiantf 
hors  de  ion  fee  is  no  plea  j  for  the  gift  in  the  writ  is  a  title ;  but  ^^  ^^^ 
in  writ  of  entry^   in   the  quibus  of  feifin  of  his  father  of  a  renty  fon  fee  j 
hors  de  fon  fee  is  a  good  plea;  for  the  demandant  claims  title  by  judgmmtif. 
his  father.     Br.  Hors,  &c.  pi.  18.  cites  12  H.  7.  30  wi/W 

Jhtwn^  &c.  Finch,  ordered  him  to  anfwer,  quod  not  a  1  and  fo  fee  that  it  is  %  no  pl^^    Br.  Horr^ 
&c.  pi.  3.  cites  45  £.  3.  14.  X  ^*  ^*  ^^'  HorSy  See.  pi.  10.  cites  5  £•  4.  6.  "Hon 

de  fon  fee  is  no  plea  in  formedon  in  dtfceiider  or  remainder.    Br.  Hors,  Ice.  pi.  9.  cites  5 
£.  4*  oo> 

3.  In  replevin',  a  man  feifed  of  a  manor  gave  it  in  tally  referv^  Br.  Avow- 
ing the  reverfiony  and  after  dijhained  a  tenant  of  the  manor  fir  3tc?^*s.cf ' 
rent  and fervices\  he  [the  X.tvvsxil\  Jhewed  the  gifi  in  taily  and  that  and  10  H^ 
the  donee  had  ij/ue  aiivcy  and  fo  hors  dejonfecy  and  the  ifliie  was  ?T~*  *^ 
allowed.     But  by  ihe  reporter  it  is  ill ;  for  he  has  fee  there  in  re-  ^^^^^h^ 
Verfion,   and  therefore  ought  to  have  concludedy  and  fo  not  held  of  the^Monf' 
him ;  for  he  ♦  cannot  difclaim  nor  plead  hors  de  fon  fee.     Br.  Hors,  flx^if^ 
&c.pf.  4.  cites  II  H.  4.  10.  ^^74 

becaujt  bt  may  XJcLim,  never ihelefs  it  is  fnid  at  this  day,  that  this  is  not  law.  Ibid.  pl»  15.  cites  f' 
5  E.  4.  2,— He/'i/// />/'j<V  hors  dej'sn\fff,  or  fomctLing  which  is  tantamount.  Br.  Avowry,  pU 
;6.  ci:es  37  H.  6^  ^S'^f  ^*  ^*  ^^^^  ^^S*  ^^^  ^^h  ^^^c  z  H.  6.  i.  and  numy  cafes  afterward 
were  asautll  that  hook  of  5  E.  4-  2.  and  that  a  man  might  plead  hort  de  fon  fee  at  Brooke  held  ; 
as  if  there  be  hd  ami  ttnan*,  holiiin.'?  hy  fealty  and  tent,  and  he  [the  tenant]  makes  a  leaftfar  ytmtp 
and  the  lot  J  dijli  aini  the  cattU  of  the  UJee^  though  iU  ttnant  both  paicTthe  tent,  and  done  fealty  \  there  if 
the  kjU'irr.tilltgti  that  />»i  IJT'ri  lutsffifgd  of  the  tenancy  in  Hs  demejne  as  ^fft(%  and  held 'U  of  the  lord,  hj 
fttvkei,  ^e.  ofwhich  I'ervices  tht  hd  waifeiftd  by  the  lands  of  his  leHbr,  za  by  his  true  tenant,  who 
leafed  the  lands  to  the  plaintiff,  ami  the  lo*d,  to  charge  him,  hath  mnjiiftly  avotued  wpon  him,  who  koA 
wotbinr  in  the  tcn*:ncyy  it  ii  well  enough  ;  cites  %  9  Rep.  cafe  of  avowries ;  and  Arg.  fays,  that  cIm 
reafon  given  in  5  E.  4.  a.  about  difdnmtrf  will  not  hold  now;  for  that  couife  v  quite  altered* 
and  it  taken  envoy  ^y  21  //.  8.  19.  which  en^^tS,  that  a%h^Mrit$  pyallhemadt  hy  tU  krd^on  tb^  laJp 
^vitbcki  naming  b;$  tenant.  2  Mod.  X03,  104.  Thn.  aS  Car.  %,  in  cafe  of  Sberrard  t.  Imith  ■■■ 
X  9  Rep.  2o.  a. 

4.  In  writ  of  entry  of  rent  in  nature  ofajjifty  hors  de  Ion  fee 
was  admitted  for  a  good  anfwer  in  this  adtion;  and  the  reafon 
feems  to  be,  becaufe  this  a^ion  does  not  comprife  in  it  any  titlcy  as 

formedony  or  fuch  like.    For  there,  as  it  appears  elfewhere,  hors  dc 
fon  fee  is  no  pica.     Br.  Hors,  &c.  pi.  i.  cites  35  H.  6.  40* 

5.  In  wilt  of  entry  fur  diffeiftn  made  by  the  defendant,  of  a  rent  5  E.  4.1org 
to  the  predecejfor  of  an  abbot  pUiintiffy  the  tenant  took  the  tenancy  ^**^^ 
emdpletuled  as  tertenanty  and  pleaded  hors  ^  ton  fee  j  judgment  jT  •'•   ^"^ 

Bb  2  without 
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•So  in  nvithout  titUJbiwny  &c«  and  per  Cun  the  ptte  is  a*|Ood  plea  m 
try*fur  d!^*  *'*  aftion  J  for  the  /rj^«  nor  dlffeijin  of  the  predece£ir  is  no  title  ; 
fcifinmadc  fof  it  may  be  that  tnc  predecejfor  was  dijfeifed^  2Xii  then  thtfuc" 
to  the  Rn*  ce£or  is  not  in  by  the  predeceffor^  as  the  heir  is  in  by  the  ancenor ; 
S!c° Je^  /ir  the  fiicceflbr  is  in  by  the  houfe^  and  continued  the  firft  tort, 
mandant  of  therefore  it  is  no  plea  any  more  here  than  in  affife.     Bn  Hors,  &c« 

a  rent.  Br.    pi.  n,  cites  5  E.  4-  8o, 
Hors,&c.      ^     ^  ->        -r 

^l.  10.  cites  S  ^-^^  6.  In  entry  fur  dxjft'tfin  of  rent  f  he  in  reverfion  was  received,  and  faid  tbac 

bors  d^ibn  fee,  the  plahtf iff  ftisXX  not  fay  that  he  held  of  him,  and  fo  within  his  Ue,  bat/ha/l  fof  p- 
aeraify,  that  wibinbis  /<«,  prift ;  and  fo  he  did.    Br.  Hois,  &c  pi.  13.  cites  10  £«  4.  io« 

* 

khyhddof  6,  But  in  %  afftfe  of  \  nwrtdaunceftor^  ayel^  cofmage^  and  writ  of 
pl^'in^^-  ^«//y  fur  difjeiftn  by  the  hetr^  of  diffeifin  done  to  his  anceftor,  diere 
fife.  Br.  A-  this  IS  no  plea,  for  thofe  writs  comprehend  title  in  thefe  cafes ;  \ 
vovviy,  pi.  and  in  writ  of  intrufion  brought  by  an  abbotj  this  is  no  plcai  for 
H.^!  2 <. ^^  ^^^  is  fufficient  tide  ||  and  in  cui  in  vita^  and  writ  of  ingreffu 
■p-t  In  offift  fine  affenfu  capituli  by  an  abbot,  Hors  de  fon  foe  is  no  plea ;  quod 
nfmrtdaun.  nota.    Br.  Hors,  &c.  pi.  Q,  cites  5  E.  4*  80. 

cfjiory  ■\  x\\e  ^  r     y  j        t- 

tenant  pleaded  hors  de  Ton  fee,  which  was  admitted  a  good  plea,  and  yet  the  writ  comprehended 
title,  in  a  manner  ;  quxre  inde ;  for  it  is  only  a  praying  that  ceitain  |ioints  may  be  inquired,  and 
the  plaintiff  (ffmurrtd  if  be  /bouUJf.>(w  other  title,  and  ifw'as  adjourned,  and  at  the  day  the  demandant 
would  \i2LSt Jhewnfpedaky,  and  was  not  fuffeted  ;  becaufe  it  was  ai^oumsd upon  afoint  certain.  Ibid* 
pi.  16.  dees  14  AlL  17.— —J  Orig,  (mes.)— —  II  Orig.  (mes.) 

+[312] 

•  Br.  A-  y.  In  avowry  ♦  not  held  of  him  is  no  plea  for  zjir anger  to  the  tf- 

Ii^dtes'g*  '^owry ;  for  he  {hall  anfwer  to  the  fcifin ;  but  he  may  fay  that  he  does 
K.  6. 16.  S.  not  hold  ofhimy  and  Jo  hors  de  fonfee^  and  the  other  may  (ay  that  he 
P«  holds  of  him,  and  (o  within  his  fee ;  quod  nota.     Br.  Avowry,  pi. 

76.  cites  37  H.  6.  25. 
Br.  Tref-  8.  In  *  refcous  quare  cum  the  fame  plaintiff' dijirained  in  [his]  fee 

pafs,  pi.      for  cuftoms  andfervices^  &c.  the  defendant  (aid  that  hors  de  fon  ree, 

^tlS^Ni^'  ^^'  ^^^  P**^  ^"^*  *'  ^^  ^^  P'^^  *^  *^^^  aftion,  nor  in  trefpafs^  but  he 
beUlafbim  J  vozj  foy  that  he  holds  offuch  a  one^  andfo  hors  defonfee^  and  fo  he 
IS  a  gMMt  did.  Br.  Hors,  &c.  pi.  11.  cites  6  £.  4.  4.  and  as  to  the  trelpais 
^^  and  ^^^^^  ^*  ^^  ^"  7*  f^'  ^r  agreeing  therewith. 

in  trtfjtafM.  pi.  76.  cites  37  H.  6.  25.  '  |The  year  book  is,  (ought  to  Ihew  of  whom  it  is 
beld,  and  fo,  &c.) 

9.  Hors  de  fon  fee  is  a  good  plea  in  writ  of  nufne^  quod  nota^ 
Br.  Hors,  &c.  pi.  5.  cites  9  £.  4.  27,  28. 
Kcs  Miinf        '^*  ^^  ^^^'^  bors  de  fon  fee  is  no  plea,  but  he  JhaUfay^  that  he 
tim\ssi%ood  does  not  hold  ofhim^  or  fuch  likes  quod  nota«    Br.  Hors,  &c.  pL 

pteaincef.    j^.  citCS  lOE.  4.  I. 
lavitofrfii/.  ^ 

JBr.  Avowry,  pU  7^-  c>tes  37  H.  6.  ^5. 

Intrefi^irfe  II*  If  zfiranger  claims  a Jeigniory^  and  diftrains  and  enmus  for 

quare  ciau-  theferviccj  the  tenant  may  pteady  that  the  tenancy  is  extra  feodsm^ 

ium  fregit,  y^^  of  him,  (that  is)  out  of  the  feigniory,  or  not  holden  of  him 

^fOM/ifThe  ^^^  claims  it;  but  he  can  not  ple»l  extra  feodum,  &c  unkfs  he 

dJftnialt  takes  the  tenancy  (diat  is}  the  ftate  of  the  land  upon  hinu    Co,  Lid 

fjUfiidhy       ,    J,^       . 

ttmmandof 

the  lord  of  (he  manor,  ofwbieb  thephtntiff  held  hy  fealty  and  rentf  and  for  non-payment,  thereof  he 

took  than  nomioediftridfciflius.  Th»  ]fisd$fii^epUedf  that  thiocut  in  fm  is  ucttwpak/fmbmibat 


kfrsfiodgm ;  defendant  demurred  fpeciallyy  becaufe  the  plaiiitllf,  pleading  hors  de  fon  fee,  Ihould 
have  taiem  she  tnumcy  upon  him,  and  cited  9  Rep.  Bucknal's  casi,  zz  H.  6.  2|  3*  Kelw.  73.  14 
Afl*.  pL  13.  I  Inft.  I.  b.  where  this  is  given  as  a  rale  by  my  Lord  Coke.  It  was  agreed  by  tho 
counfel  for  the  plaintiff,  that  in  alt  cafes  of  afftft  hors  de  ion  fee  is  mfha  ivitbout  taking  the  timncy 
upon  him ;  but  otbtnuift  in  trefpafs,  in  which  never  was  any  fuch  thing  ohje^led ;  tor  what  te- 
nancy can  the  plaintiff  take  upon  him  ?  he  cannot  fay,  that  lie  is  tenens  liberi  teuementi ;  for 
this  is  a  bare  aAion  of  trefpais,  in  which,  though  the  pleading  is  not  fo  formal,  yet  it  will  do  no 
hurt ;  for  had  it  been  txtiaftodum,  without  the  traverft,  it  had  been  good  enough,  and  of  that  opi* 
Dion  wa«  the  court  in  the  following  term,  and  judgment  for  the  plaintiff  (abfente  Scroggs)  and 
the  Chief  Juftice  faid,  that  the  rule  laid  down  i  Inft.  i.  b.  viz.  that  there  is  no  pleading  hor^  de  fon 
fee  without  taking  the  tenancy  upon  him,  is  to  be  intended  of  cafes  in  afllife,  and  that  fo  are  all  the 
cafes  he  there  cites  for  proof  of  that  opinion,  and  therefore  is  fo  to  be  underftood ;  but  this  is  an 
aAton  ^Atrefpafs  brought  upun  the  poffeffiw^  and  not  upon  the  titk,  2  Mod,  103,  X  04.  Trin*  7%  Cor, 
2*  C*  B.  Sherrard  v.  Smith. 


(C)  Pleadable.    In  what  Cafes.     And  How.     And 

what  may  be  replied. 


I.  T>  R I O  R  of  Spalding  holds  of  the  kinj^s  grantee  certain  land  In  B» 
^   in  frankalmoign^  and  the  lord  diftrains  for  fervices,  and.  the 

tenant  brings  replevin9  and  he  avows ;  the  tenant  cannot  plead  horS' 

de  fon  feC)  and  if  the  tenant  in  frankalmoign  makes  feoffinent,  there 

die  feoflfee  iball  hold  of  the  donor,  per  Littleton.    Br.  Patents,  pi. 

01.  cites  7  £.  4«  II. 
a.  If  one  plead  hors  de  fon  fee,  the  other  iball  not  (hew  a  tenure,' 

bf  ijjint  deinsfonfee^  but  deimfmfee^  prijly  &r.  Heath's  May.  82. 

cites  10  Ed.  4.  lO. 

%.  If  the  avowant  gives  in  evidence  fei^n  rf  rent  without  a 

femtyy  it  is  not  fufficient.    Heath's  Mxk.  82.  cites  27  H.  8.  2q. 

(D)  Pleading  it  contrary  to  xhtfuppofaloftbe  Writ.  [313] 

I.  TN  4iv0u;f7it  isheld  that  where  the  taking  is  fuppofed  in  12 
*^  a€res^  and  not  in  any  acres  certain^  and  the  defendant  avows 
gemralfyj  the  plaintiff  cannot  fay  to  one  acre  hors  de  fonfecy  and  to  11 
not  held  of  him  \  becaufe  the  taking  is  not  fuppofed  in  any  acre 
certain.    Br.  Avowry,  pL  76.  cites  37  H.  6.  25. 

2.  ^nd  if  die  taking  be  fuppofed  in  an  acre  certain^  and  the  defen^* 
dant  avowsj  becaufe  this  acre  and  1 1  others  are  held  ^him^  there  the 
plaintiff  cannot  fay  hors  de  fan  fee  generally  to  the  whole ;  for  this  (hall 
refer  only  to  the  acre  where  the  taking  is  alleged,  and  diereforc 
JballpUadfpecially.    Br.  Avowry,  pi.  70.  cites  37  H.  6.  25. 

3.  But  if  die  taking  is  fuppofed  in  12  acres^  and  the  defendant 
avows,  and  the  plaintiff  fays  hors  de  fonfeej  it  Jhall  have  relation  t% 
thi  whole ;  becauife  no  acre  certain  is  limited,^  quod  nota  diverfity* 
$r.  Avowry,  pi  76.  cites  37  H.  6.  25. 


B  b  3  (A)  ^oCpitabs. 


313 


SeeChari. 


'•  I^TJT.  2  Hen.  5,  cap,  i.  enads  that  as  to  hofpiiak  which  h 
of  the  patronage  and  foundatiM  of  the  king,  the  ordinaries, 
iy  virtue  of  the  king^s  comnulJionSy  fliall  enquire  of  the  manner  and 
foundation  of  the  faid  hofpitals^  and  of  the  governance  and  efiate  of 
thefame^  and  of  alt  other  matters  requifste^  and  the  inquifitions  thereof 
taken  Jhall  ctrt'ify  in  the  chancery,  jfnd  as  to  other  hofpitals,  the 
ordinaries  (hall  inquire  of  the  manner  of  the  foundationy  efiate  and  go^ 
vernance  of  the  famcy  amd  of  all  other  matters  necejfary  and  upon 
that  make  correction  and  reformation  after  the  laws  of  holy  church. 

2.  21  H.  8.  cap.  l^*  f.  7.  cnafts  that  mafters  ofhofpitalsy  lie. 
having  lands  of  800  maris  yearly  value  or  under  may  uje  and  occupy 

fo  much  thereof  for  the  maintenance  of  their  houfesy  as  they  or  any  of 
their  predeceffors  have  done  within  1  op  years  Iq/tpa/lj  notwithftanding 
this  a£l. 

3.  Stat,  14  Elix.  cap.  14.  ena<^s  that  all  gifts  devifes^  and  af 
fiirances^  to  he  made  of  lands  and  tenement s^  by  will  or  otherwife  for 
relief  of  the  poor^  in  any  hofpital  now  beings  and  employed  to  the  re^ 
lief  of  the  poor^  Jl)all  he  as  good  in  law  according  to  the  meaning  of 
fueh  donor^  as  if  the  corporation  were  rightly  named  \  any  mifnaming 
of  the  corporation  notwithftanding,  y/7T///7j^  to  all  fcrfonSy  other  than 

fuch  donor^  all  rights  i^c. 

4.  By  31  Eli%.  cap.  b.f  2.  If  any  perfon  who  Jhallhave  the  elec^ 
tion  or  nomination  of  any  perfon  to  have  room  or  place  in  an  bo/pitalj 
Jhall  have  or  take  any  money^  reward,  or  profit^  direStly  or  indireffly^ 
or  promife  of  money  ^  reward^  or  profit <^  thenjuch  room  and  place  (hall 
be  void,  and  another  be  preferred  to  theplaccy  by  thofe  who  have  cmtho-' 
rity  to  elelf. 

5.  8.  Directs  the  penalty  for  refigning  or  exchangusg  a  place  for  a 
reward. 

5.  35  Eliz.  cap.  7.  f.  27.  impowers  perfons  to  give  or  devife 
lands  to  the  ufe  of  the  poor. 
[  3^4  ]  ^'39  ^''2,  cap.  ^.f  I.  ^ Every  perfon  \ fcijed  of  an  inheritance 
•  Thef  in  fee  fmple  Jhall  have  power  during  %  20  years  by  ||  deed  enrolled  io 
words  ex*  chancery  to  ercA^  foundj  and  eftabli/h  one  or  mere  hofpitalsy  meafons  de 
tend  to  all  JD/Vi^,  abiding  places^^  as  well  for  the  faftentatiofi  and  relief  of  the 
^"u^*k^**d  ^^^^^  P^^y  ^'^^y  ^^  impjotent  people^  as  to  fct  the  poor  to.^work, 
corporate  as  ^^  have  ^H  continuance  for  ever^  and  from  time  to  tinf$  ia  place  Jucb 
may  alien ;  heads  and  members^  andfucb  numbers  of  poor-  therein  as  the  founder^ 
VJH^a^  A/ J  heirs  or  ajftgns  Jhall  think  fit.  And  the  faid  hofpitab  or  houfes^  ♦* 
h^iiffs'^and*  fifoundedy  \\  Jhall  be  incorporated  and  have  perpetual  iiicceffioa  and 
Sur^effi,  be  called  by  fuch  name  as  the  foundft^his  beirsy  e^finiutgrs^  or  ajf^ns 
and  to  all  fi>all  appoint^  and  XX  Jhall  have  power  to  purchafe  and  take  as  well 
foiirwhac'.  i^^^  ^^^  chattlesy  as  manors^  landsj  tenements^  and  hereditaments 
foever;  but  being  freehold^  fo  as  the  fame  exceed  not  200 /•  per  ann.  above  re* 
not  to  fuch  prices  to  any  one  fuch  hojpital^  Wr,  and  be  not  holden  of  the  crown  in 
pou-  ^^^.^  ^^  ^  knight* s-fervice  without  licence,  or  writ  of  ad  quod 

dampnum^ 


dampnum)  thejiaiute  of  mortmain^  er  any  other  law  noiwithjlandtng.  ^ck  as  ara 

Jndfiicb  hofpitalj  {*fr.  and  the  per/on  incorporatedyjhall  have  power  ^^  l^y\et 

to  fue  and  be  fued,  and  Jhall  have  one  common  feal  to  he  appointed  of  parlia- 

hy  the  founder^  and  Jhall  be  dire£ied^  and  vifited,  placed  or  dihlaeed^  >"«"«.  2 

by  fuch  perfons  as  the  founder  fhall  appoint,  according  to  fucb  rules  J^^{2tlt^ 

andjlatutei  as  Jhall  be  ejlablijhed  by  the  faid  founder ^  in  writing  un^  in  the  lands 

der  his  hand  and  fealj  not  being  repugnant  to  the  laws  of  this  realm*  whereof  the 

j/nd  itJhaU  be  lawful  for  the  founder,  his  heirs  and  ajfignsy  upon  the  j"^;;^^^' 

death  or  removal  of  the  head^  or  any  member  of  fuch  corporation^  to  Inuft  be  in 

place  others  in  their  loom  fuccejjively  for  ever.  fu  Jimpl^f 

nihtr  ahjc* 
A^e,  conditional  t' fiaRfi4d  I  and  muft  he  ft  fthold,    2  Infi,  yZX* 

J  Mnde  perpetual  by  ii  Jac.  i.  cap.  i.  But  by  9  do,  1.  c.ji>/'^6,  /.  i.  No  mwiorsy  lamls, 

advowfotitf  or  othfT  bcrtJiLvtufUf,  not  any  wtomy^  or  other  ptrf0n.1l  ejiatg  to  be  iuiti  out  in  lands,  &c»  Jhall  bt 
given  to  any  bmlies  pultctc  or  otberwifiy  or  tmy  wayt  charged  in  truji  for  Charitable  ufesy  unlefs  fucb 
fift  (other  tbanjiocks  in  the  publick  funds)  bt  made  by  deed  indentedi  iiprrfenee  of  two  kuitnejfes,  ttuelvt 
kaUadar  months  before  the  death  rffttch  donor,  and  be  inroUed  in  chancery  within  fix  calendar  months 
after  txtcutien  \  and  nnltf  fuch Jtocks  be  tramffrrtd  fix  talendar  months  before  the  death  ofjuch  donor ;  and 
nnljs  the  fame  be  made  to  uke  effedt  in  poOeflion  immediately  from  the  making,  and  be  without 
power  of  revocation* 

S»  If  Nothing  Iterein  relating  to  tlie  fealing  and  delivery  of  any  derd,  ttvehe  kolender  months  before 
the  dtrjh  of  the  grantor,  or  to  the  tramfcr  of  Jio  kfx  kalmder  months  before  the  diatb  of  the  grasUorp  iK;»n 
extend  to  any  purchafe  for  a  full  and  valuable  confideration. 

S»  3*  j411  rifts  of  lands,  &em  or  of  any  ehtove  affe^ing  lands,  or  of  any  finch  or*  pcrfonal  efiette  to  be  laid 
mU  in  hndif  isc,  fv  chant.ible  vfes,  vuhichfixul  be  mtde  in  any  other  manner  Jhall  be  void, 

S,  4*  TTtis  afl  IhAil  not  make  void  ditpofitions  of  any  lands  to  either  of  the  univerfitiety  or  the  eoU 
leges  or  houfes  withtn  either  ofth-m,  or  to  the  colleges  0^  Katon,  Wincheder  or  WeAminfteri/or  tbo  ba^ 
tetfuffortoftbefcbolarsupontbsfoundat'wnm 

H  It  done  any  other  way  than  by  deed  inrolled  in  chancery,  it  will  not  be  good  ;  but  fuch  deed 
may  be  inro/ledat  any  time  as  well  after  as  within  6  months,  nor  need  it  be  by  indenturvy  but  if  iy 
deed  poll  is  fujiiicnt ;  and  may  be  in  paper,  but  muil  be  inrolled  in  parchment.    %  Inft.  712,  723. 

^  So  that  the  founder  cannot  ereS,  Uc  any  of  thefe/or  yeetrs,  lives,  or  emy  other  limited  tim,  but  fiy 
ever,  a  Inil*  723. 

••  Viz.  by  deed  inrolled  in  chancery.    2  Tnft.  723. 

■)>f  This  is  added  by  reafon  that  the  hofptal,  &c.  is  not  propedy  incorporated  but  the  perfons  tbereise 
pLzeed  are  to  be  incorporated  \  fo  as  the  perfons  to  be  incorporated  by  thti  aA  muji  be  placed  there  and 
named  when  the  founder  gives  them  their  nufne  of  incorporation  ;  fur  the  parliament  incorporates  them,  and 
the  (bunder  gives  them  only  their  name*    x  Inft.  72  ^* 

Jt  They  muft  he  of  the  clear  yearly  vahie  of  to  I,  and  not  exceeding  200  /.  but  if  upwards  of  lo  L  a 
year  and  under  200  L  they  are  capable  of  taking  fo  much  more  as  will  make.np  fuch  deficiency 
without  any  licence  of  moitmain  ;  and  if  the  fame  (hail  afterwards  happen  to  increafe  in  its  yearly 
value  beyond  too  1.  a  year  yet  the  fame  will  continue  good.  And  as  to  goods  and  chatties  (real  of 
perfonai)  chey  may  take  of  what  value  foever.    x  Inft.  7  ax* 

S*  7.  No  leqfes  to  be  of  above  21  years.         The  right  of  all  per^ 
fons  except  the  founders^  their  heirs  and  fuccejjbrs^  is  faved* 
Ten  pounds  per  ann*  laid  to  each  hojpitaL    .         Lands  not  to  be 
aliened  from  the  hofpitaL 

7*    43  Eliz.  cap.  2.  yi  I4>  15.  directs  how  hofpitals  Jhall  he  r^« 
lievahle  by  quarter  feJJions^ 


Bb4  ^ouCe. 


3^5 


i^oufe. 


seeTwf-    (A)  How  fstf  it  is  Privileged  againft  Entry^  or  in 
a) '  ^  '  **    what  Cafes  an  Entry  is  lawful  by  Common  Perfons. 

I.  T  F  2  men  zitfifrhting  in  a  houfe,  a  ftranger  may  enter  to  part 
^  them,  becade  it  is  in  prefervation  of  the  peace.   Kelw.  46.  b. 
Mich.  18  H.  7. 

2«  An  abbot  was  owner  of  a  houfty  and  upon  a  leafe  of  land  re^ 

ferves  rent  payable  there ;  the  abby  is  difTolved  and  is  in  the  king's 

hands ;  the  tenant  mzyju/ii/y  entry  to  pay  the  rent  there ;  for  be  has 

intereft  in  the  houfe,  as  to  this  purpofe,  by  the  aflent  and  refervation 

of  the  owner,  and  the  ftatute  of  diflblution  referves  all  rights,  and 

it  feems  the  patentee  of  the  lands  might  come  to  the  houfe  alfo 

(which  was  granted  by  patent  to  another)  to  receive  the  rent ; 

for  his  intereft  is  like  to  that  of  the  lefTee.   PI.  C.  71.  Hill.  4  &  5 

£.  6.  Kidwelly's  cafe. 

•  Ow.  114:       J,  A  man  Qznnotjufltfy  entry  into  another's  houfe  to  demand  a 

Raw!— But  ^^^  ^^  *  fervafft*s  licence  to  enter  is  to  no  purpofe  j  but  Gawdy 

top^adtbt  J*  conceived,  if  it  had  been  averred,  that  the  mafter  was  within 

dut  onkoftd    the  houfe,  the  plea  had  been  good.    Cro.  £.  876.  Pafch.  44  £liz« 

bat^f.  B-  R-  •  HoIdringOujw  V.  Ragg. 

tify  entry,  becaufe  no  place  being  appointed  for  payment,  the  obligor  is  bound  to  feek  the  obligee 
«ad  find  him  where  lie  caa.    PLC.  71.  Kidwel^s  cafe. 

4.  Executor  mav  enter  to  take  goods  left  there  by  the  teftator. 
Cro.  £•  909.  Mien.  44  &  45  £liz.  B*  R.  in  cafe  of  Seyman  v. 
Greiham. 

5.  Domusfuacuique  tutijjimum  eft  refugium*  5  Rep.  91.  b.  Mich* 
2  Jac.  B.  R.  Semain's  cafe. 

6.  One  takes  a  diftrefs  ofgoods^  but  Jhews  no  caufe  why  he  took  it| 
and  he  put  it  into  a  ciofe  pound,  viz.  a  houfe  ^  the  owner  brake 
the  bouJevAittt  the  goods  were,  and  took  them  away,  and  it  was  held 
lawful  in  this  cafe  of  tortious  taking }  for  fuch  it  was  for  any  thing 
that  did  appear ;  per  Hendon  and  Vernon  J.  Clayt  64.  Anon. 

7.  Let  aman's  poiTeffion  be  riehtfiil  or  wrongflil  z  forcible  entry 
on  the  houfe,  tiough  with  a  lawful  pretence^  is  a  riot.  2  Show.  149. 
Hill.  31  &  33  Car.  2«  B.  R.  die  Kxtiz  v.  Stroude. 

8.  If  a  man  convicted  of  murder  has  goods  in  a  tenants  houfe  \ 
tiiough  in  the  cafe  of  the  king  an  entry  for  a  forfeiture  may  be 
with  force,  yet  if  the  king  grants  bonafelonum  to  another,  the  grem^ 
tee  tannot  enter  by  force ;  for  it  is  a  perfonal  prerontive  and  not 
communicable,  but  he  ought  to  bring  trover*  2  Snow.  I50.  the 
King  v«  Stroude.  , 


(B)In 


(B)  In  what  Cafes  it  may  be  broken  to  enter.     By  s«j  shenfr 

Oficerj,  6cc.  SJa/i) 

I.  T  F  if.  wounds  Bifi  that  be  Is  in  danger  of  deaths  and  A.  flies,  and  S.  P.  either 

-■•  upon  this  hue  and  cry  is  made  and  A.  retreats  into  the  boufe  of  ^!***  ^ 
y.  S.  the  purfuers  may  lawfully  break  the  houfe,  if  it  be  defended  wammr  *br 
againft  them  with  force,     s  Rep.  91.  b.  (h)  cites  7  £.  3.  16.  and  aconftabic 
cSfervcs  that  this  proves  that  requeft  ought  to  be  made.  or  private 

Hawk.  PLC.  86. cap.  14.  f.  7.1       ..^  jaft.  277, 

2.  In  bill  of  trefpafs  it  was  not  denied  by  the  plaintifF,  but  that  f  9i6  1 
the  fherifF,  by  capias  awarded  upon  an  indi£iment  of^trefpafsy  may     - 
break  the  houfe  tofcrve  the  arreft,    Br.  Trefpafs,  pi.  248.  cites  i/brcii« 

^1  Aff  35.  s.  e.  but 

addt,  that 
if  in  fach  cafe  he  breaks  the  houfe,  when  he  can  enter  vntbota  IrtaktHg  it,  viz.  upon  requeft  made 

or  by  opening  the  door  without  breaking  it,  he  is  a  trefpaflbr. *  Or  upon  ioiii^meot  for 

any  crime  whatfoever.   a  Hawk.  PI.  C.  86.  cap.  14.  C  3. 

3«  In  cafe  of  felony^  or  ^fiJpicion  offelonyy  the  king*s  oflicer  may  4  Inft.  i77» 
break  the  houfe  to  take  the  telon ;  becaufe  it  is  for  the  good  of  the  ^^^  '3  ^* 
common  wealth  to  take  felons,  and  becaufe  in  every  felony  the  king  l!2l#BnJ 
has  intereft ;  and  where  the  king  has  inter  eft -^  the  writ  of  itfelf  J  ts  where  one 
a  non  ondttas  propter  aliquam  libertatem,  and  fo  the  liberty  or  privi-  ^^  ^^^ 
lege  of  a  houfe  fhall  not  hold  againft  the  king.    5  Rep.  92.  (d)  cites  /ufpl^^ 

9  £•  4*  9*  (y>  ^^  u 

not  indict- 
ed) it  feems  the  better  opinion  at  this  day ;  that  no  one  can  juftif\r  the  breaking  open  doors  to  ap« 
prehend  him.    a  Hawk.  PI.  C.  86|  87.  cap.  14.  f.  7.  cites  H.  P.  C.  9i..-.i~..{  See  Gilb.  HiiL 
of  C.  B.  %it  23.  for  the  original  of  this  notion,  thac  the  king's  procels  is  a  non  omittas  of  courfe. 

4«  It  is  not  lawful  for  any  caufe  except  felony  or  treafon  to 
treat  a  houfe  in  the  night.  Cro.  £•  741.  Hill.  42  £1.  C.  B.  Smith 
V.  Smith. 

5.  In  cafe  of  a  contempt  fherifF  may  break  the  houfe.  See 
Cro.  £•  909,  Mich.  44  Eliz.  at  the  end  of  die  cafe  of  Seymaii  v. 
Greiham. 

6.  Upon  a  capias  utlagatum  Qimfl  mxy  break  open  the  houfe.  5R«p*9i. 
Yelv.  28.  in  cafe  of  Semayne  v.  Greiham.  ?**^  *• 

^  Jac.  S.  C. 

I  S.  P.  Agreed.  Cro.  E.  908.  Mich.  44  Eliz.  B.  R.  in  cafe  of  Seyman  ▼.  Greiham.— —S.  P. 

For  this  proce&  is  in  law  at  the  fuit  of  the  king.    4  Le.41.pi.  iii.  Mich.  19  Eliz.  C.  B.  Kemp 
v.Windfor. 

7.  A.  and  B.  were  joint^Ieffees  of  a  houfe.  A.  was  bound  In  afta^  Mo.  668. 
me  to  J.  S.  and  died.    J.  S./ued  extent.    The  fierif  returned  him  ^^^^^ 
dead.    J.  S.  fued  another  writ  to  extend  all  the  lands  which  he  had  d-lvelv; 
when  he  acknowledged  theftatute^  or  after y  and  all  goods  which  he  had  28.  S.  c.^ 
en  his  death.    Whereupon  the  Jherijf  and  jury  came  to  the  houfcy 

the  door  being  open  (there  being  goods  of  A.  diere)  and  offering  to 
enter  B.Jhut  the  door  againft  them.  It  was  refolved,  xft.  That  vitxy 
man's  houfe  is  as  his  caftle,  as  well  to  defend  him  againft  injuries  as 
for  his  rq)ofe.    a.  Upon  recmtery  in  any  red  a&ion^  or  ejeSment, 

th« 


3^6 


|0onfe« 


[317] 


*  As  where  the  (heriff  may  break  die  houfe  and  deliver  feifin,  &c.  to  die  plain- 
b»e«r^  tifF)  the  writ  being  habere  facias  feifinam  or  pofleffionem ;  and 
gainftone  after  judgment  It  is  not  the  houfe  of  the  defendant  in  right  and 
to  fina  fuie.  judgment  of  the  law.  3.  In  all  cafes»  whire  the  *  iing  isfarty^  die 
imi^auh  fl*crifF(if  nodoor  beopcn)  may  break  the  party's  houfo  to  take 
be  may  '  bim,  or  to  execute  other  proceft  of  the  kink  ir  he  cannot  odier- 
Inieak  the  wife  enter,  but  he  ought  firft  tofignify  the  emtUofbis  comiugy  and  re- 
rdft^ule"'  ;«{/?  the  door  to  be  openedy  and  diis  appears  by  die  ibtute  Wefhn. 
party.  A.  I*  17*  which  is  only  in  affirmance  of  the  common  law ;  and  without 
greed  by  all  de£uilt  in  the  owner,  the  law  will  not  iiifFer  a  houfe  to  be  broken* 
of*B  "^aml  4*  ^  *^1  cafes  when  the  door  is  open  thejberiffmaj  enter  and  make  ex^ 
of  Ser-  ecutionj  at  the  /uit,afMny/ubjeSf^  either  of  body  or  Roods ;  but  other'* 
jeantvinn  wife  where  the  door  itjhutj  there  he  cannot  break  it  to  execute  pro- 
ftr^Mo.  ^^  ^^  **  ^^'^  ^^  fubje£t  s.  Though  a  houfe  is  a  caftlefbr  the 
6o6.pl.  837.  owner  himfelf  and  his  fiunily  and  his  own  goods,  &c.  yet  it  is  no 
Trin.41  prottSiionfor  a  Jlranger  Jlytng  thither^  or  the  goods  of  fuco  an  one^  to 
35li».Anon.  prevent  lawful  execution  j  and  therefore  in  fuch  talc,  after  requeft  to 
conftabieor  ^nter,  and  denial,  the  (herifFmay  break  the  houfe.  5  Rep.  91.  a. 
other  offi-     to  93.  a«  Mich.  2  Ja.  B.  R.  Semaine's  cafeals.  Semaine  v.  Grefhanu 

cer  has  a 

warroMi  to  levy  mudts  adjudpd  hy  jvflkes  cfpeae*  to  ht  le%kd  aciordu^  ft  a  ptndty  inanaQ^f  pnrUamaO^ 
he  may,  upon  demand  and  refufal,  break  the  houfe  to  execute  the  warrant ;  for  the  king  being  is- 
titled  to  the  part  of  every  forfeiture  by  fuch  adl,  the  law  has  given  him  fuch  prerogative  for  the 
recovery  of  his  duty.|2|Jo.  233,  234.  Trin.  35  Car.  a.  Refducknaof  the  judges  upon  the  %%  Cjt.  s« 
I.  of  Conventicles. 

8.  A  bailiff  having  procefs  again/I  B.  who  lay  in  the  houfe  ofy.  Sm 

knocked  at  the  door^  whereupon  the  wife  of  J.  S.  came  and  opened  the 

door  a  little  to  fee  who  was  thercy  and  prefenUy  he.  with  others  rufhed  in 

with  drawn  Iwords  upon  her  whether  (he  would  or  no^  and  broke 

open  the  chamber  door  where  B.  lay.    It  was  held  in  the  Star 

Chamber  by  Hobart  Ch.  J.  and  die  Ld.  Ch.  B.  that  the  firfl:  entry  was 

unlawful ;  for  the  opening  the  door  was  occafioned  by  diem  hy  crafty 

and  becaufe  they  uled  great  violence  in  that  and  the  adjoinim;  houfe, 

and  hurt  feveral  perfons,  they  were  fined  200  /•  a  piece.  Hob.  62. 

Park  and  Percival  v.  Evans. 

Palm.  51.         9.  Though  bailiffs  cannot  break  open  a  houfe  to  make  execution^ 

Mich.  17      yg^  jf  ^j^gy  enter,  the  door  being  open,  and  afterwards  the  defen^ 

i^.l^llcro!  dant  imprifons  them  thercy  the  fheriff  may  juftify  breaking  open  the 

3/555.  pi. "  door  to  free  his  bailiffs.  2  Roll.  R.  137.  Mich.  1 7  Jac.  B.  R.  Whit» 

19.  Anon.     ^  Wiltfliire. 

put  teems 

to  be  S.  C.  "But  if  the  IherifF  be  in  one  room,  he  may  trtak  0^  muotber  ntm  ufm  rt» 

fufur  to  ht  him  in  j  per  Doderidge  and  Haughton.    Palm.  54.  S.  C.  But  where  the  Ihe. 

riff  made  ofe  of  a  fliam  cap.  utlag.  in  order  to  break  open  the  houfe,  had  it  been  (hut,  and 
fo  to  ferro  a  latitat,  but  finding  the  tinr  open^  he  mttrtd  witUJix  hoUijfi^  and  Ar  md  Mm  if  th§ 
hailiffs  wth  fwotds  dttnu*  ran  uf  to  tht  chtmber^  whgrt  the  man  and  his  wift  VKre  in  hodf  aid  tho 
do'tn  hcked,  and  knocking  a  little  without  telling  who  they  were,  or  for  what  rtafon  they 
came,  broke  open  the  door,  and  took  him,  and  a  bond  for  his  appearance  to  the  latitaC,  Are^ 
the  fheriff  was  fined  for  the  unoeceflary  outrage  and  terror  of  this  arreft^  and  fior  «bi  Jgmm 
fytn^  that  he  tuas  Jheriff,  that  the  door  might  have  been  opened  without  violence  i  and  the 
creditor  was  alfo  fined  for  ufmg  the  king's  procefs  and  prerogative  in  that  (ham  raaonery 
and  by  fuch  indire^  means  defrauding  the  plaintiff  of  bis  liberty  of  defence  of  his  hoiifii 
againft  his  private  debt.  Uob.  263.  Pafch.  17  Jac.  in  Che  Star  Chaobes.  Wmnikouh  n 
fialtnuuih* 

10.  Commiffioners  of  bankrupt  carniot  hfoak  opet^  a  houfe  to 

fearch  for  die  bankrupt's  goods,  unlefi  it  be  die  bankrupt's  goods  in 

4  th«. 


Aehoufe  of  the  bankrupt.    2  Show.  247.  Miclh  34  Cdr.  2.  B.  IL 
Anon. 

11.  If  bailiff  touched  the  defendant,  and  then  he  had  retreated  6Brfod.i73» 
into  his  houfe,  this  being  an  arre/lj  bailiff  might  have  purfued  and  '74*  ^-^ 
broke  open  the  houfe,or  might  have  had  an  attachment  or  a  refcous 

againft  him.  I  Salk.  79.  Trin.  3  Anns  B.  R.  in  cafe  of  Genner  v« 
bparkes. 

12.  If  a  peribn  authorized  to  arreft  another  who  is  fheltered  in  a 
houfe,  is  denied  quietly  to  enter  into  it,  in  order  to  take  him ;  it 
feems  generally  to  be  agreed,  that  he  may  juftify  the  breaking  open 
the  doors  upon  a  capias  from  the  King's  Bench  or  Chancery,  to  com- 
pel a  man  to  find/unties  fir  the  peace  or  good  behaviour^  or  even  upon 
a  warrant  nrom  a  juftice  of  the  peace  for  fuch  purpofe.  2  Hawk* 
PI.  C.  86.  cap.  14.  f.  2,  3. 

13.  So  where  ^forcible  entry  or  detainer  is  either  found  by  in* 

5|uifitton  before  juftices  of  peace,  or  appears  upon  their  view, 
bid.  f.  6. 

14.  So  where  one  known  to  have  committed  treafon  is  purAied 
either  with  or  without  a  warrant,  by  a  conftable  or  private  perfoo. 
Ibid.  f.  7. 

15.  00  where  an  ajfray  is  made  in  a  houfe  in  the  view  or  hearing 
of  a  conftable ;  or  where  thofe  who  have  made  an  affray  in  his 
prelence^^  to  a  houfe<i  and  are  immediately  purfued  by  him,  and  he 
is  not  {\xStxcdi  to  enter  in  order  to  fuppre&  the  affray  in  the  firft 
cafe,  or  to  apprehend  the  affrayers  in  either  cafe.  2  Hawk.  PL  C. 
87.  cap.  14.  f.  8. 

16.  But  it  hath  been  refolved,  that  where  jujl  Ices  of  peace  are,  by 
virtue  of  a  ftatute,  authorized  to  require  perfons  to  conu  before  tbem^ 
to  take  certain  oaths  prefcribed  by  fuch  ftatute,  the  officer  cannot 
lawfully  break  open  the  doors  ot  the  perfons  who  {ball  be  named 
in  any  warrant  made  in  purfuance  of  fuch  ftatute,  in  order  to  be 
brought  before  the  juftices^'to  take  fuch  oaths ;  \yQCZ\i(efuch  warrant 
is  not  grounded  on  a  precedent  offence ;  neither  does  it  appear^  that 
the  party  either  is  or  will  be  guilty  of  any.    Ibid.  f.  1 1. 


(C)  Stealing  out  ^Houfes,  Shops,  Outhoufcs,  &c.  [  318  ] 
How  puniftiable.     And  what  (hall  be  faid  fuch  scc  Maftcr 

o  -       1  •  .  and  Scr- 

Stealing.  vam. 

I.  10  far  II  ^  C^NACTS  iStiTXatt perfons  who  by  night  or  day  A.thecww, 
3.  cap.  23.      ^  Jhall  in  any  Jhop^  coacb-houfey  ware-houfcy  Jla-  '*trofaflytrt^ 
blipieivatefy  and felmimifiy  fieal  any  goodsy  wares  or  merchandizes  of  ^f^p^f^ 
the  value  of  5  s.  tfr  morey  xboagh  fssch  Jhops^  btc.  be  not  broke  open,  t^t(fe»t  to « 
and  though  the  oiwnery  or  any  other  perfon  be  not  in  fuch  (hop,  C^f .  fi^*»preft  /a 
§r  tbatfiall  affift,  •  hire  or  cmnmand  any  perfon  to  commit  fuch  offence^  T'^s'^^^jg  ^ 
being  thereof  convi3  or  attainted  by  verdiSi  or  confeffion^  or  bring  in-'  iut  \j\hs 
eUsidtbereeKfimUflandxa\sxtox  challenge  above  20  of  the  jury^  nvu.  v:.^ 
fiall  be  exctudedfrm  the  benefit  of  the  clergy.  J;; ;    ;  ;|  "^ 

was  not  fdooy  wUbinthe  itatute,  to  cxcluU«  the  ofTendcr  from  his  clergy  \  toi  \\:  v.    r.  ^ 

V.Mi 
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was  made  as  a  remedy  for  the  owners  of  Hiops  to  preferve  their  own  {dods^  which  might  tw 
left  there  by  \vay  of  trade,  but  did  not  ixtend  to  goods  ctjmiUy  hfi  tbtrtf  and  confeqnently  th#  ftsalins 
fuch  goods  to  the  value  of  5s.  was  not  felony  without  benefit  of  dergy*  and  the  jury  on  an 
iodiftnenc  gave  a  verdidt  accordingly.    8  Mod.  165.  Trin.  9600.  1714*  Anon. 

Seijeaot  Hawkins  fays,  that  this  ftatute  is  drfe^ive  in  ntiihtr  tmtaiming  perfmi  oiaJavedf  mor  iueef^ 
JarieSf  and  that  it  is  not  helped  by  the  3  &4  W.  ic  M.  9.  bccaofe  it  is  fubfequent  to  it*  z  Hawlu 
PI.  C.  ^co.  can.  ^3.  f.  63. 

*  4  ^  5  P.of  in.  4*  is,  eommmid,  biro  oroeimftl  to  S rohhtry  iit a dwelBiig-baift, 

Serjeant  a.  12  Jnniy  cap.  7.  ciia£b  that  tuiry  perfon  who  JhaU  filoniffujfy 

fe*r  tim  ^'^'  ^^y  money ^  goods  or  cbattlejy  wares  or  mercbandifis  of  the  value  of 
this  ftatute  40  J.  or  morey  being  in  a  dwelling  boufe^  or  ouUhoufe  t hereunto  belongs 
tiike  the  ing<i  2htio\igh  fucb  boufe  or  out'4}oufe  be  not  adhially  broken  by  fuch 
10  &  II W.  Qfffj^f-^  and  although  the  owner  of  fuch  goodsy  or  any  other  perfon  or 
feems  eUfec-  perfons  be  not  in  fuch  houfe  or  out-boufe,  (nr  JbaU  ajftft  or  aid  any 
tiv<  as  to  perfon  or  perfons  to  commit  any  fuch  offence,  being  thereof  convi^ed 
£^'  Ulrf  ^  attainted,  by  verdi^  or  confejiony  or  being  indited  thereof y  /ball 
ttccejfurits,  ftand  mute  or  will  not  diremy  anfwer  to  the  indilimenty  or  flMtUpe^ 
%  Hawk,  remptorify  challenge  above  the  number  of  20  returned  to  be  ^  the 
PLC.  3<o.  j^jj^  ^^11  ^g  ahjolutely  debarred  of  and  from  the  benefit  of  the 

cap*  %•  la  1  ^ 

^.  clergy. 

Provided  that  nothing  in  this  a&JbaU  extend  to  apprentices  under 
the  age  of  15  yearsy  who  Jhall  rob  their  mqfters  as  aforefaid. 


See  (E)  (D)     What  pajfes  by  Name  of  a  Houfc. 

X.  A  Grant  was  made  per  nomen  mefuagii  five  tenement! ;  per 
•*^  Dyer  Ch,  J.  neither  die  garden  nor  land  do  pafs  by  diis 
grant;  for  by  this  word  (mefuagium,)  nothing  paffes  but  the 
houie  and  the  circuit  of  the  houfe ;  a  garden  is  a  thing  diftin<^  i 
for  in  a  praecipe  quod  reddat,  die  writ  (hall  (ay  de  uno  mefuagio 
&  uno  gardino,  which  proves  them  to  be  feveral.  Quod  alii  juiti** 
tiarii  concefTerunt,  and  bv  this  word  tenementum,  as  it  is  here  put> 
no  land  paffes,  becaufe  tnis  is  but  the  name  of  the  houfe;  for  the 
deed  is  five  tenementum^  but  if  it  was  et  tenementum^  it  would  be 
otherwife.  Brown  J.  was  of  a  contrary  opinion,  but  Wefton  J« 
faid,  that  this  paflTes  by  the  name  of  the  mefuage  with  an  averment 
that  they  have  been  occupied  together.  Mo.  24*  pi*  82.  Paf<;h« 
3  El.  Anon.— ——Dal.  26.  pi.  5, 

[319]  (E)    What  is  P^r^/ of  it- 

I.  1^  Xecutors  cannot  take  2l  furnace  fet  up  by  die  teflator,  nor 
^  boards  fixed  to  the  houfe  as  cielings,  or  teftours  of  board 
fixed  to  the  houfe,  or  any  thing  fixed  to  die  land  with  morter  or 
ftoney  or  talks  dormant  which  are  fet  into  the  ground.  Kelw.  88. 
pi.  3.  Hill.  22  H.  7.— Trin.  21  H.  7.  26.  b.  27,  pi.  4.  S.P. 
Contra  I  2*  ^  houfe  will  pajs  in  a  leafe  or  feoffinent  by  name  o^  all  his 

that  a        lands  in  D,  becaufe  thewords  of  agraot  are  to  be  tatoi  moftfbQi%ly 

houfe  in  a  gflunft 


againft  a  gfantor ;  but  it  is  odierwife  in  a  will.    2  And.  123.  Pafch.  will,  will 
+1  Eliz.  Ileydon's  cafe.  ^^^ 

my  landsy  bnt  that  lands  will  pot  paft  by  the  word  hoofe.    Ma  359.  Ewer  v.  Heydon* 

3.  Handmillf  brewing-lead  ^fuppofe  a  cooler)  and  wafiing'fatt 
were  objefted  to  be  things  always  fixed  to  the  houfe,  and  to  go  to 
the  heir,  and  not  to  the  executor,  as  20  H.  7«  . .  •  •  .  is.  Sed 
non  allocatur,  becaufe  the  executor  having  declared  that  he  was 
poflefled  of  them,  as  de  bonis  fuis  propriis,  it  (hall  be  intended  that 
they  were  fevered  from  the  h'eehold  and  fo  lying  by,  and  efpecially 
nothing  appearing  to  the  contrary  by  the  defendant's  plea.  Cro. 
J.  129.  Mich.  4  Jac.  B.  R.  in  the  cafe  of  Wood  v.  Smith. 

4.  The  *  curielage  is  parcel  of  the  houfe,  and  doth  pais  with  die  *  S.  P.  ani 
fiune ;  and  the  farmer  or  tenant  cannot  take  away  the  pavement  from  *?"  P*^* 
the  curtelage;  beaufe  it  is  parcel  of  the  fame.    Per  Coke  Ch.  J.  ^yin^Smi 
7.  Bulf.  113.    Trin.  11  Jac.  B.  R.  in  cafe  of  St.  John  v.  Pyott.       pertinea. 

tiii,  as  a 
jbhle  or  doveJmfef  but  they  doabted  of  B  garden  being  a  place  of  pleafure.    But  the  garden  being 
inclofed  with  the  houfe  and  curtelage  by  a  brick  wall,  adjudged  it  paflcd.    Cro.  £.  89.  HilL  30 
£liz.  B.  R.  Curden  v.  Tuck. 

5«  Shelves  are  parcel  of  the  houfe  not  to  be  taken  away;  per  AndihaU 
Coke  Ch.  J.  2  Bulf.  113.  Trin.  ii  Jac.  B.  R.  in  cafe  of  St  be  intended 

j<An  v.  PiotL  i^^^r^ 

^^  and  judg- 

ment affirmed  in  B.  R.  Cra  J*  330b  Pyott  v.  St.  John* 

6.  A  miller  takes  a  milljlone  out  of  the  mil  to  pick  it,  that  it  ^  Mod. 
may  grind  the  better,  though  it  be  aaually  fevered  from  the  mill,  ^^^^ 
ytt  it  remains  parcel  of  the  mill,  as  if  it  had  been  lying  on  the  other  the  Queen 
ftone,  and  by  demife  or  convejrance  of  the  mill  mall  pafs  with  it.  ▼•Wheeler* 
II  Rep,  50.  b.  Mich.  12  Jac.  in  Lyford's  cafe.        cites  14  H.  8.  '^^ 
25.  b.  Widow's  cafe,  Br.  Diftrefs,  23,  Odbv.  39. 

7.  Doorsy  windows^  anvils  and  keys^  though  diey  are  diftinA 
things,  yet  fhall  pafs  with  the  houfe.  1 1  Rep.  50.  b.  in  Liford's 
cafe. 

8.  T\i^  faggot  JUick  is  part  of  a  man's  houfe,  and  therefore  a£lion 
lies  for  fetting  the  ftack  on  fire,  by  which  damages  enfue.  per  Holt 
Ch.  J.  Comb.  459.  Mich.  9  W.  3.  B.  R.  in  cafe  of  Turbervill  v. 
Stamp. 

9.  Though  ^/^tfr/x  and  glaffes  generally  fpeaking  are  part  of  the 
peribnal  cftate,  yet  if  put  up  inflead  of  wainfcotty  or  where  elfe 
wainicott  would  have  been  put  up,  they  (hall  go  to  the  heir;  the 
houfe  ought  not  to  come  to  the  heir  maimed  and  disfigured ;  per 
Wright  Kl.    Trin.  1705.  2  Vern.  508.  Cave  v.  Cave. 

ID.  Wainfiott  put  up  vnthfcrewes  ihall  remain  with  the  fireehdd  i  u  fixed  by 
ptr  Wri^t  K.  2  Vern.  508.  Cave  v.  Cave— ——cites  4  Rep,  the  leffee, 
64.  a.  Hcrlackenden's  cafe.  SkL  dbwn 

dttriikg  the  tenoi  if  the  freehold  be  not  theieby  weakened*    S«lk.  368.  Mich,  z  Annas^  Poolers 


(F)  Where 


\ 
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(F)    Where  there   arc  feverai  Owners  of  fever al 

Parts. 

<  Mod.  t«  T  F  a  man  has  die  upper  rooms  in  a  houie)  and  anodier  has 
I'c  dc^  ^^  foundation  and  lower  rooms,  and  the  u^r  rowis  are  out 

bnt3i4.the  of  repatr>  the  owner  of  the  hwer-roomstbalX  have  an  a&ton  againft 
cafe  of .  him  that  has  the  upper^rooms;  and  fo  it  (hall  be  vice  verfa  for  not 
k  dJubtlMl    ^^^^^H  of  the  foundation.    Kelw.  98.  b.  pi.  4.  Pafch.  23  H.  7, 

where  it  is  heM  tbat  the  owner  of  the  lower-rooms  of  the  houfe  is  bound  to  repair  th^lfoiiodttion, 
'Bwre  is  indeed  in  F»  N.  B.  127.  a  writ  to  a  mayor  to  command  him  that  has  the  lower-rooms 
to  repair  thi  foundaiiotip  and  him  tbat  has  the  garret  to  repair  tbr  loof,  but  that  is  founded  on  a 
t^fiom.    Per  tot.  Cur.  in  cafe  of  Tenant  v.  Colding.  Saund.  '312. .  S.  P.— -i  i  Mod.  7* 

Patch.  I701*  B.  R«  S.  P.  Anon.    But  the  reporter  makes  a  quaere. 

2.  A.  has  the  upper-cbamber  in  fee,  and  B.  the  lower  part  of  the 
houfe  in  fbe.  A.  pulled  down  his. — Per  the  Juftices  he  may  build 
it  up  again,  if  he  does  it  within  convenient  time.  It  was  laid,  it 
had  been  a  queftion,  if  a  man  might  have  a  freehold  in  an  upper- 
chamber  i  Godb.  44.  Mich.  28  &  29  Eliz.  C.  B.  Marfli  v.  Pal- 
ford. 

3*  The  plalntiiFfhews  by  his  bill  that  his  houfe  and  the  defen-* 
dant's  are  joining  together,  Ttnifupportedhy  one  main  wallyJlanJ" 
ing  partly  upon  the  freehold  of  either  of  the  faid  parties,  and  the  plain- 
tin  having  alfo  an  entry,  garret  and  other  neceflfary  rooms  ftand- 
ing  upon  the  kitchen  of  the  defendant;  he  the  defendant^  went  about 
to  pull  dawn  the  faid  wall^  and  thereby  to  overthrow  the  faid  garret  i 
the  defendant  made  title  to  fbme  of  the  upper^^rooms,  and  hath 
pulled  down  part  of  the  walls ;  an  injunction  is  awarded  to  ihiy  the 
defendant,  to  pull  down  any  more  of  the  wall,  or  any  part  of  the 
&id  houfe,  whereby  the  faid  upper  rooms  may  be  ovcrthi  own,  or 
\mpmcd  until  the  matter  be  beard,  Gary's  Rep.  128,  129.  cites 
22  Eliz.  Bufh  v.  Field. 


(G)  Divijion  of  Iloufes. 

!•  f\  N  E  houfe,  originally  entire  and  imdiftinA,  may  become 
^^  feverai  and  diftin£^,  by  dividing  it  into  diftind  partitions, 
and  allotting  them  diflinSl  avenues^  fo  as  the  feverai  inhabitants 
have  no  communication  with  one  another.  And  in  that  cafe,  if 
the  owner  lives  in  one  of  the  feparate  apartments  htmfelf,  and  an  in- 
habitant of  another  feparate  apartment  goes  away^  that  tenement 
which  he  occupied  is  not  now  an  empty  tenement^  but  die  poflefSon 
of  it  devolves  upon  the  owner,  and  that  with  the  tenement  i^n  his 
pofleffion  before,  make  one  entire  tenement  now,  for  which  he  is 
rateable  to  the  parijh }  but  If  there  be  two  feverai  tenements  origin 
nalfyy  and  they  become  inhabited  by  feverai f ami lies^  who  make  but 
one  avenue  for  both,  and  ufe  it  promifcuoufly,  yet  in  refpec^  of  the 
original  feveralty,  they  continue  feverally.  ratable ;  per  Holt  Ch. 
J*  o  Mod.  214.  Trin.  3  Annse.  B.  R.  Tracy  v.  Talbott. 

(H)  Difputes 
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(H)    Difputes  between  Neighbours.   Where  Houfes  ^*^p^k 

are  contiguous* 

I.    ACTION  on  the  cafe  lies  for  nailing  boards  to  the  plain- 
-^  tifPs  houfc.    2  Roll.  R.  238.  241.  Mich.  2  Jac.  B.  R, 
Gwinn  V.  Damport 

2.  Cafe  fox  Jiofping  a  gutter,  through  which  water  defeended  to^ 
&c.  The  declaration  was,  that  he  was  foJfejjTed  (fa  houfe  and  yard^ 
and  that  hi  and  all^  &r.  counfel  excepted  to  it,  becaufe  he  lays 
himfelf  but  in  pofleffion,  of  &c.  and  alleges  not  a  feifin  in  fee» 
(as  he  ought  to  do)  in  the  perfon  in  whom  he  prefcribes ;  but  he 
granted  that  it  would  have  been  good  if  he  had  laid  a  pojfejjion  of 
the  gutter^  but  this  he  does  not  neither,  fo  that  it  comes  within 
neither  of  the  rules.  Judgment  was  ftaid  'till  moved  of  the  other 
fide.     2  Show.  81.  Mich.  31  Car.  2.  B.  R.  Pepyn  v.  Buftin. 

3.  If  A.  has  two  houfes,  and  the  houfe  of  office  of  the  one  is  *  Mod. 
contiguous  to  the  cellar  of  the  other,  but  defended  by  a  tvallj  and  jUJjjf  1^' 
be  feUs  this  houfe  with  the  houfe  of  office,  the  vendee  muft  repair  Aqqc. 
the  wall;  (b  if  he  keeps  this  and  fells  the  other,  he  himfelf  muft  9.R*S.C« 
repair  die  wall  of  the  houfe  of  office ;  for  he  whofe  dirt  it  is,  muft 

keep  it,  that  it  may  not  trefpafs;  per  Holt  Ch.  J.  i  Salk.  361. 
Tenant  v.  Goldwin. 

4.  If  the  plaintiff  make  a  new  cellar  under  defendants  oldfrivj^  6  Mod. 
or  in  a  vacant  piece  of  groimd  which  lay  next  the  old  jHivy  before  \  ^M*  S.C. 
in  fuch  cafe,  the  plaintiff  muft  defena  himfelf  s  per  Holt  Ch.  J. 

I  Salk.  361.  in  cafe  of  Tenant  v.  Goldwin. 

5.  If  A.  has  a  houje  and  cellar  contiguous  to  it,  and  one  wall{crve% 
for  both,  and  he  fells  the  cellar.  Who  (hall  rerair  die  wall  i  per 
Holt  Ch.  J.  6  Mod.  313.  in  cafe  of  Tenant  v.  Goldwin. 

6.  If  the  houfe  of  one  is  liiely  tpfall  to  the  prgudice^  another  ^l^\  ^ 
man's  houfe,  a  writ  de  domo  reparando  will  lie^  and  it  is  no  matter,  \[^'y  '_ 
whether  it  be  an  ancient  houfe,  or  a  new  one :  but  if  the  one  was  Every  miin 
an  old  ruinous  houfe,  and  a  new  houfe  be  built  near,  it  will  ofcooamon 
not  lie;  becaufe  the  word  debet  in  the  writ  would  exclude  him,  fo^ofui^* 
and  the  word  folet  in  die  writ  may  be  left  out.  6  Mod*  312.  port  bis 
Midi«  3  Annae,  B.  R.  in  cafe  of  Tenant  v.  Goldwin.  ®^^  ^o?fe» 

as  that  it 
may  not  be  an  annoyance  to  another  man's ;  per  Holt  Ch.  J.  Pafcb.  170s.  1 1  Mod.  8.  Anoo- 


JM 


l^ottfe  of  Correttton. 

(A)    Ereffed  How,  and  for  what  Purpoles. 

I.  39  ES%.  IJ^Naded  that  the  juftices  of  peace  rf^any  county,  (fc.  *  See  7 

^  4.     *^  ajfemblid  at  any  quarter-feffions  of  the  peace,  or  the  j^c-c»P'4> 

me^or  fart  ^  thfm^  nuty  make  order  for  the  ♦  erecting  of  me  or  more  f  fhege- 

houfet 
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oeral  word  houfiS  of  cornElhn^  and  may  maki  orders  for  the  doing  thereof  and 
(offender)  for  providing  a  flock  and  things  neceffary^  and  for  punifiment  of\  of-- 
%^K^     /ipwrf^ri,  as  theyjhall  think  fit^  from  time  to  time. 

7  Jac  csp.  4^  in  the  firft  branch,  •xplaimd  to  be  wtmAvring  or  iditptrfons^  and  by  many  other  brail* 
chei  of  that  a6l  to  be  iih  or  diJortUrly  perfoos ;  and  efpecially  by  t4»  branch,  whereby  the  aotbo^ 
rity  of  the  juftices  ^  to  commit  to  the  houfe  of  correction  is  warranted,  all  idle  or  diforderly  perfons 
may  be  committed  by  them  to  the  houfe  of  corre6lion  and  work-houfe.  And  it  was  refolvedby 
all  the  judce»  of  England,  for  inftru^on  of  the  juftices  of  peace  for  the  due  execution  of  tbli 
a^,  that  aUt'toSed  perjons^  though  woi  wandtrers  abroad  out  of  the  parilh,  refufing  to  work  at  Jmch 
wages  as  org  taxed  or  comrnonly  pvtM  in  thofe  paits,  are,  notwithilandin^,  not  to  be  feat  to  cho 
place  of  tlieir  birth  or  lalt  dwelling  by  the  fpace  of  a  year,  but  to  the  houfe  of  correction  upon 
confideration  had  of  both  the  iUtutes  of  the  poor  and  rogues.  But  if  they  have  any  lawful  mums 
90  Bvc  iy^  then  tliey  are  not  to  be  fent  to  the  houfe  of  correCUon^  chough  they  are  abie-bodied« 
and  relufe  to  work,  a  Inft.  730. 

But  by  tbtfiatiat  of  7  ync.  enabled  long  after  the  refolution  of  the  judges,  thougb  they  iavt  lawful 
mtaus  to  live  by>  yet  if  they  are  idle  or  dijordaly  perfons,  the  jufttces  of  peace  have  power  to  com* 
mit  them ;  and  tliis  is  a  general  power  wichuut  excepting  any  perfon.  And  their  mittmms  roaf 
be  more  falely  upon  the  ftatute  of  7  Jac.  !^ia  otioft  inordinata  ferfhua,  or  ^uia  ofhfa  perfimtf  or  fuia 
imrduiaia  pcrfona ;  according  to  the  words  m  this  ac%  (which  in  S.  5.  are  in  the  disjonAive)  thaif 
vpon  the  39  £Iiz.  2  Init  730. 

See  Hofpi-  S.^^  Enables  every  perfon  feifed  of  an  eftate  in  fee  funple,  by 
smd  tte  ^^^^  inrolled  in  Chancery,  to  ereSf^feundy  and  efiahUJh  one  or  more 
notes  theroi  bofpitals^  abiding  places  or  houfe s  of  corre£liony  aswellforfujientation 

of  the  poory  as  to  Jet  poor  on  worky  &V. 
•  Many  of  a.  ♦  7  Jac.  c.  4.  Enads,  that  in  every  county  \  where  a  houfe  ^ 
Uws  mScl  ^^^^^*0H  was  not  before  that  time  provided,  there  Jhall  heXereHeif 
for  puniih*  luilty  or  otherwift  providedy  one  or  more  convenient  houfe,  or  houfesy 
mcnt  of  ff;iflf  a  hackfide  adjoiningy  with  ndllsy  turnsy  cardsy  and  necejfary  im* 
i^bonds,^*"  p^^fff^^^h  ^ofi^  i^  perfons  on  worky  in  fame  convenient  placey  or  town 
and^fturdy  of  the  county  i  ||  which  ihall  be  purchaled,  conveyedy  or  ajfured  tofucb 
beggars,  perfonsy  as  the  juftices  of  peace  in  fejftons  Jhall  think  fity  m  truft  to  be 
waded'by  cniployed,  ^c.  for  the  keepingy  correHingy  and  fitting  to  work  the 
I  £.  6. 3.  faid  roguesy  vagahondsy  andfiurdy  beggarsy  and  other  idle  and  dij"" 
and  all  the  orderly  perfons.  Or  elfe  every  juftice  rf  peace  was  to  forfeit  5  /.  to  bi 
rcpeal»n>y  ^^P^^^^fi^  *be  eredfingy  procunngy  iicfuch  houfe. 

39  Elii.  5.  2  Inft.  728*  t  Upon  a  queftion,  whether  juftices  of  peace  could  caufe  a  houfe 

of  cnrre^on  to  be  enfitd  in  a  county  wlneh  had  one  already^  it  was  obje^ed,  that  this  power  of  tl^e 
juftices  was  by  the  39  Eliz.  cap.  4.  which  ftatute  is  expired.  But  per  Holt  Ch.  J.  The  39  EUtl. 
it  continued  by  3  Car,  I.  and  all  aiSt  continued  by  3  Car,  l.  are  £kew:Je  contiuued  'tillit  be  otherwife  or* 
daintd,  and  this  ftands  upon  the  fame  foot,  which  is  no  otherwtfe  continued,  i  Salk.  362.Pafch. 
I  Annx,  B.  R.  The  cafe  of  the  hundred  of  Black- heath.  ^nd  juftices  of  peace  mrf  by  39 

EliTu  4.  intreafe  the  number  of  .work-houfcs  if  nece(rai7,  but  it  muft  be  at  the  charge  of  the  wbok 
tcunty  ;  becauiethe  houfe  of  corredllon  muft  be  for  the  whole  county,  and  cannot  be  eredted  for  a 
particular  precinct,  unlefs  in  boroughs  and  corporations ;  and  HoltCh.  J.  held,  that  this. could, 
not  be  done  by  any  authority  at  common  law,  becaufc  it  was  no  charge  at  common  law.  Where 
the  common  law  creates  a  charge  upon  any  precinct,  as  to  repair  bridges,  ways,  churches,  Sec  thtf 
common  law  gives  them  the  metliod  of  anfwering  that  chnrge ;  otherwise  where  no  charge  is  by 
law  laid  upon  them,  as  in  this  cafe;  therefore  a  majority  cannot  bind  the  reft,  but  aU  muft 
agree ;  which.Powell  and  Gould  juftices  agreed.  1  Salk.  36a,  363.  Pafch.  i  Annae,  B.  R.  tht 
hundred  of  Blackbeath's  cafe. 

J  39  Eliz.  ufed  only  the  word  (cre3ed)  but  that  included  tbe  two  other  words  of  this  ad  (buih 
provided.)  For  if  they  caufed  a  houfe  already  built,  to  be  provided  or  purchafed,  and  con- 
verted the  fame  to  a  houfe  of  corre^on,  this  is  an  ere^on,  within  the  ftatute  of  39  Eliz.  Bo* 
caufe  as  to  the  houfe  of  correAion  it  was  newly  eroded,  s  Inft.  730.— —||  So  that  this  9£t  ena- 
bles the  doing  it  without  licence  or  offence  of  any  former  law  ;  and  thefe  may  be  incorporated  by 
the  ftatute  39  Eliz.  cap.  5.  and  it  is  not  only  a  houfe  of  <;orre^on|  but  of  £t^f  k^piog  and 
fetting  on  work.  2  Inft.  730. 

(B)  Supportei 
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(B)    Supported.    How. 

t.  39  Eliz,  T\  Ire£led  that  all  fines  and  forfeitures  hy  thai  ait 
caf,  4.  f.  3.  ^^  (except  fuch  as  are  thereby  otherwife  difpofed  of) 
fbaUhe  employed  for  reparation  of  the  houfes  of  correSiion^  and  Jiock 
andjlore  thereof  or  f.r  the  ufe  of  the  poor  of  the  parijh^  as  thejujlicet 
of  peace  Jhall  think  fit. 

The  Lord  Chancellor  of  Lord  Keeper^  may  from  time  to  time  grant 
cbmmij/ionsj  to  enquire  by  bath  ofperfons^  as  hy  witnejfes  and  exami-' 
nation^  of  monies  colleSled  for  maintenance  of  hoifes  of  clirre£iion^  Wr.   p  « 

ajhich  money  Jhali  be  colleSfed  or  employed  for  ere^ing  or  maintenance  t  3^3  J 
thereof.    That  aSl  is  continued  hy  3  Car,  I.  3  Js^  r.  7.     Ca,  i.  r,  4. 

2i  7  fac,  cap,  i^f  6.  The  jtyVtccs  at  thc.r  fcffions  may  appoint  a 
yearly  allo\¥ance  to  the  mafter  of  the  hcvfc  nf  corre5iion^  to  he  paid 
quarterly  beforehand  by  the  treafnrer  appoint :d  by  ^.'^  Eliz.  2.  the 
majler  giving  fecurity  for  continuance  and  performance  of  the  fer-  • 
vice,  which  if  the  treafurer  Jhall  not  do^  the  majler  may  levy  ity  as  the 
treafurer  might  have  done* 


(C)    Governor,  appointed  How.     His  Power  and  fj^.^°[* 

Duty. 

^*  7  7^^*  pNABLE  S  the  juftices  of  peace  in  their  feffions 
cap.  4.  yi  4-  .  t  >  cleft  and  appoint  one  or  more  perfons  to  be  go- 

vernor or  mafierof  the  houje  of  corre£lion^  who  fijall  have  power  to  fet 
rogues,  vagabonds,  and  idle  and  diforderly  perfons  to  work  and  labour^ 
being  able  ;  and  to  punifti  thorn,  by  putting  fettet  s  or  gives  on  them^ 
end  by  moderate  whipping  of  them ;  which  perfons  (hall  not  be 
chargeable  to  the  county,  ^tt/^atf  have  fuch  allowance  as  theydeferve 
by  their  labour, 

S.  9.  If  the  governor  Jhall  not  every  quarter-feffions,  yield  a 
true  and  laivful  account  to  the  jujlices^  of  all  perfons  committed 
to  their  cujiony  \  or  \l  the  perfons  committed  be  troublcfome  to  the 
cbuntry,  by  going  abroadi^  or  Jhail  efcape  away^  before  they  he  law^ 
fully  delivered^  the  juftices  may  in  fejfions  fet  down  fuch  fines  and 
penalties  on  the  matter,  as  they  Jhall  think  fit^  which  Jhall  be  paid  to 
the  treafurer^ 

2.  It  was  moved  to  quafli  an  order  of  feiBons  for  removing  tht 
keeper  of  the  houfe  of  correction,  it  being  to  difcharge  him  for 
divers  and  fundry  crimes^  not  fpecifying  what  crimes  in  particular  ; 
Ind  it  was  laid,  that  place  is  not  at  the  will  of  the  Juftices,  neither 
by  the  common  law>  nor  by  the  ftatute;  per  Cur.  the  juftices 
have  power  to  turn  him  out  for  nujbehavioury  hut  not  arbitrarily  i 
they  ottght  to  have  fpecified  the  caufe  in  their  order ;  and  it  was 
therefore  quaflicd.  11  -Mojl^  1.65.  Hill.  1707.  B.  R.  the  Qi  v. 
Apfley. 

Vox.  XIV.  Cc  (D)  What 


3^3  lt)unDtte&. 


I. 


(D)  What  ♦  Of  enters  may  be  fent  thither* 

7  Jac.  cap,  "p  N  A  C  T  S  that  thi  juftices  of  peacty  flyatt  com* 
4.yr  7.         -"  mit  .to  thi  houfe  of  correiiion  every  lewd  wo- 


•  See  Va- 
grants.'— 
Sec  Work, 
houfes.— 
So  at  if  (he 
will  dif-  4*y«  7«         "^^  w  w  t/)i  Douje  oj  correttton  every  icwd  wo- 

chargethe  man,  who  fhall  have  suijr  baftard,  which  may  he  chargeable  to  the 

5i!r?°^*  /<»r/y&j  //vr^   /^  be  punijhed  and  fet  on  work  for  one  year\  and  for 

of  thcba.  fuch*  fecottd  offence^  then  to  commit  her  as  aforefaid^  and  there  to 

Ibrd,  (he  remain  *till  fie  put  in  good  furetics  for  her  good-bebaviour  not  to 

cd  by  this  Aatute,  but  by  that  of  the  xS  f/fai.  3.  s  In(t  733.  *  A.  bad  a  hafiard^  hajhevtai 

Mf  fuiJUcntd  for  iff  no  proceeding  being  had  againfl  her  upon  the  Aatute  of  18  E/i»*  3.  ohe  had 
afterwards  a  fecond  ballard.  Jones  J.  at  Shrewlbury  aiiifes»  19  Mar.  7  Car.  was  of  opinion,  that 
Ibe  ihoold  not  be  panilhed  upon  this  ftatute  of  7  Jac.  4.  as  for  her  fecond  offence,  unle^  fhe 
had  been  before  q\ieftioned  for  her  hrOt,  but  that  this  (econd  ofience  ihall  now  be  deemed  her 
trik  ofienc^  and  to  be  punilhed  accordingly.  2  Bulf.  348,  349. 

S.  8.  Perfons  able  to  laboury  ninning  away  and  leaving  their  chiU 
dren  to  the  chafge  of  the  parilh,  JhalTbe  deemed  andpunijhed  as  in^ 
corrigible  rogues.'  And  fuch  as  threaten  to  do  (o^  the  fame  hing 
proved  by  two  witntfjes  upon  oath^  before  two  juftices  of  P.,  of  the 
fame  divijionj  Jhallbe  by  the  fame  juftices  fent  to  the  houje  of  correct 
tion  to  be  punijhed  as  flurdy  rogues j  (uruefs  they  put  tn  fureties  to 
difcharge  the  parijh^)  and  not  to  be  delivered^  but  at  the  meeting  (by 
tbefaid  a£l  directed)  or  at  the  quarter  fejftons. 


\ml  i!»anureu. 


^U  6.  Sec 


(A)  Hundred.  {What  />.] 


i.  xTl 


Fol  n't  f  ^'  "^^  Hundred  and  a  wapentake  are  all  one.  Polycron,  49.  b.l 
^  _'Z  ,  [  2-  Sclden  in  his  notes  uport  Fortefcue,  cap.  24..  fol.  25.  1 7  E. 
2*  Attaint*  69.  In  an  attaint  a  challenge  was  taken,  becaufe  no 
knight  was  returned,  and  the  fheriff  there  iaid,  that  there  are  not 
any  knights  in  the  wapentake^  wher€  the  land  lies.  2  £•  i.  Rot. 
Finium-viembrana  2*  a  wapentake  in  the  beginning  is  called  a  hun- 
dred in  die  end.  j 

3.  Hundred  is  to  hzvc  jurifdiff ion  or  power  to  adminfter  juftice  in 
xoo  vills  or  of  100  men  or  of  i  00  parijbes.  Br«  Court  Baron,  pU  8. 
cites  8  H*  7.  3.  per  Rede. 

4.  Every  ward  in  London  is  as  an  hundred  in  a  countyi  and  every 
pariih  in  London  as  a  vill  in  un  hundred.  9  Rep.  66.  b. 

5.  Hundreds  were  either  parcel  of  the  counties^  and  there  the 
{beriff  did  confiitute  bailiffs,  (viz.  thofe  hundreds  which  were 

:k  anciently 


anciently  patcel  of  the  farm  of  the  iheriiFs,  that  the  ftatute  2  £.  3. 
cap.  12.  fpealu  of)  ^r  eUe  they  vicrc  fuch  as  were  granted  out^  which 
thi  hrd  of  the  hundred  Jometimes  held  atfarmt  and  fbmetimis  in  fee 
called  hundreds  in  fee,  liberties  of  hundreds,  franchifes  of  hundreds. 
per  Hale.  Ch.  B.  Vent*  405.  Hill  22  &  23  Car.  2.  in  cafe  of 
Atkins  V.  Clare. 

6.  In  king  Alfreds  time,  the  kingdom  was  in  grofs,  and  then 
divided  into  counties  and  hundreds,  and  all  perldns  then  came 
ivithin  one  hundred  or  other ;  and  then  the  king's  relations  had   - 
the  government  of  them,  and  therefore  they  were  called  confan^ 
guinei^  and  fo  are  the  earls,  lord-lieutenants,  &c«  at  this  day ;  and 
then  when  the  office  became  troublefome,  there  were  ordained 
vicecomius^  which  name  remains  to  this  day,  and  the  others  conti- 
nue to  be  called  confanguinei^  but  have  no  power  in  the  county, 
having  onl  v  the  honorary  name  of  earls  or  comites  of  fuch  or  fuch 
a  county,  ore.    And  for  the  better  government  of  thefe  counties  the 
vieecomttis  had  two  courts  j  but  out  of  thofe  the  king  granted  petty 
leets  and  courts  baron ;  but  the  turn  of  the  (herifF  had  yet  a  fuper- 
intendant  power,  they  being  derived  out  of  the  (heriffs  turn,  as  in 
^y'^'i  '3*     'AncI  then  afterwards  the  king  granted  away  fome  hun- 
dreds in  fee-fimple,  and  fome  franchifes,  and  the  laft  excluded  the 
king  utterly,  but  the  hundreds  granted  in  fee  were  not  wholly  ex- 
empt.'^—-^On  this  arofe  fome  confuHon)  and  the  parliament  hereon 
took  notice,  that  the  execution  of  juftice  was  by  this  much  inter- 
rupted, and  therefore  came  the  ftatute  of  9  Edw.  2*  That  Jlieriffs 
Jhould  befufficient  perfons^  and  have  lands  in  the  county^  and  Jo  be  abie 
to  anjwer  both  the  king  and  country^  and  that  bailiffs  and  farmers  of 
hundreds  Jhould  be  fi^cient  men.    And  at  this  time  hundreds  were 
grantable  for  years.  -         Then  came  the  ftatute  of  2  Ed*  3.  cap. 
4  &  5«  Hiot  Jheriffs  Jhotdd  continue  hut  for  one  year.    But  this  took 
not  away  the  whole  inconvenience;  for  the  crown  ftill  granted 
away  bailiwicks  and  hundreds,  for  lives,  at  rents  on  fuch  exceffive 
dear  rates,  that  made  them  endeavour  to  make  up  their  money  by 
unlawful  means }  and  thereon  came  the  ftatute  of  2  Ed.  3.  12.  and 
14  Ed*  3.  9.— ^-By  the  firft  it  was  enabled,  Tlyat  all  hundreds  and 
wapentakes  granted  by  the  king  Jhall  be  again  annexed  to  the  county^  and  [  325  ] 
not  fevered.     And  by  the  other  ftanite,  that  all  Jhould  be  annexed^  and 
the  Jheriff Jhould  have  powiT  to  put  in  baiUffs,^  for  which  he  wiUanfwer 
and  no  more  Jhould  be  granted  for  the  future.     And  one  reafon  of  this 
was,  becaufe  the  king  granted  away  hundreds,  and  abated  not  the 
iherifts  farm.  Arg.  2  Show^  98,  90.  Pafch.  32  Car.  2.  B.  R. 

7-  A  hundred  is  only  a  franchife  confijling  of  a  courts  called  the 
hunfU^d  courts  and  probably  has  the  return  of  writs ;  and  by  fuch 

frant,  the  franchife  pafles,  but  not  all  the  grantor's  lands  m  the 
undred;  per  Ld.  C.  King.    2  Wms's  Rep«  400.  Mich.  1726. 
Bays  V.  Bird. 


C  c  a  (A.  2)  Cur. 


3^5  l^ttnUteti' 

(A.  2)    Cur.  [or,  why  fo  called] 

[  I.     A   Hundred  was  calUd  a  wapentake ;  becaufe  the  inhabitants 
-^^  of  the  towns  of  the  hundred  delivered  a  weapon  at  the 
coming  in  of  the  lord.  Polycronicon,  49.  b.  Selden  in  his  notes 
upon  r  ortefcue,  cap.  24.  fol.  25.  ] 
See  (B)  [  3t.  A  liet  may  it  parcel  of  a  hundred  by  prefcription.    8  H.  7. 

I.  3.  b.J 

• 

(B)  What  Per/on  may  have  it  of  common  Right, 

Ofold^me  r  I.  r\Y  common  right,  every  Yaxnitt^  beknrs  U  the  king  in 
w^"^.  ^  "ght  of  the  crown.     1 1  H.  4-  89.  b.  ]    • 

cel  of  the  crown  belonging  of  common  right  to  the  king ;  per  Hale  Ch.  B.  Vent.  403.  HilU 
%x  Sc  23  Can  a.  in  cafe  of  Atkins  v.  Clare* 

•/ 

(C)    Who  may  have  it  £y  other  Means. 

Rxym.  360.  [  J.    A  Common  perfon  may  have  it  ky  grant  immediateh  from 

freUni  ^^  *'''^'     II  H.  4.  89.  b.  ] 

contra.  [  2.  A  common  perfon  may  have  it  by  prefcription  in  him  and 

his  anceftors.  :  i  H.  4.  89.  b.  ] 

[  3.  A  common  perlTon  may  have  it  by  grant  of  J.  who  had  it  by 
prefcription  in  him  and  his  anceftors.  1 1  H.  4.  89.  b.  icilicet,  the 
actual  pofieffioii)  and  amerce,  and  do  other  fuch  things.  ] 

[  4«  A  common  perfon  may  have  it  by  diffeifm^  and  amerce,  and 
do  other  things  as  lord.    1 1  n.  4.  89.  b.  13  H.  4.  9.  b.  ] 

[5.  2£.  I.  Rot.  Finiun^  membrana,  2.  I'he  wapentake  of 
Workel  worth  and  Eflenburjr  granted  to  farm  to,  &c.  ] 

[6.  II  £.  I.  Rot.  Fiilium  membrana,  6.  de  hundredo  com- 
miflb  quamdiu  regi  placuerit^  &c,  membrana,  12.  de  hundredo 
commiflb  upon  an  ad  quod  damnum  returned,  &c.  ] 

[  7.  o  E.  !•  Finium  membrana,  ii.  The  bcdelry  of  the  hun- 
dred of  Laflane  Uafed  to  farm  quam  diu  bene^  &  ndeliteryi  ha" 
buerit,  ] 


l^^])  (D)     Ko^-     i^ttd what  is  *  Parcel.] 

An  hon-      [  i«    A    Man  may  have  a  hundred  as  appurtenant  to  a  manor.     II 

dicdmay  -^^11.4.  80.  b.l 

m  mawor,    Br.  Court  baron,  nl.  23.  cites  it  as  admitted  27  H*  6. 2^1       It  may  as  well  hefarcti  pj 
0  tafU^  as  it  may  be  of  a  manor.    4  Rep.  88.  b*  cites  8  H.  7.  i. 


k^  [2.3«E« 


f  2.     31  E.  3.  Rot.  Chartanim  membrana,    2,  22.  grant  of  A  hundred 
a  hundred,  and  that  which  appertains,  fpecified.  ]  ?"°*rf5*A 

mrtri  ami  lourjs ;  for  it  js  but  a  jurifdifliony  and  is  intire.    Arg.  Sti.  jox.  Pafch.  24  Car*  in  cafe  of 
Thyu  V.  Tbya. 


(E)  Exempt  from  the  Sheriff  in  what  Cafes  i  and 

Pleadings. 


I.  2  E 


.  3.  12,   C  NACTS  that  hundreds  and  wapentakes  Jhall 
*^  be  again  adjoined  to  the  count iesy  and  Jhall  never 
hereafter  be  given  or  fevered  therefrom. 

2.  14  £.  3.  9.  ena£ts  that  all  wapentakes  and  hundreds  which  be 

fevered  from  the  counties^  fhall  be  rejoined  to  them  again  :  the  Jheriffi 

alfo  JJ)all  hold  the  fame  in  their  own  hands-^  and  put  infuch  bailij^s  and 

bundreders  (havtng  lands  in  the  bailiwicks  and  hundreds)  for  whom 

tbey  will  anfwer, 

3.  If  the  king  makes  a  man  bailiff  of  a  fheriff  of  a  hundred^  it  is 
void ;  for  otberwife  the  flicrifF  fliouhl  have  a  baihfF  againft  his  will, 
and  yet  he  would  be  fubjeil  to  anfwer  efcapes  fuftered  by  the  bailifF. 
And  it  feems  that  all  grants  made  of  late  times  of  fuch  liberties,  are 
void  by  the  14  E.  3.  9.  Per  Coke.  Hill.  12  Jac.  B.  R.  Roll.  R. 
1 19.  in  cafe  of  Vill  cf  Darby  v.  Foxley. 

4.  In  an  a£licn  on  the  cafe  againft  fhe  under-lherifFof  G.  the 
jury  found  a  fpecialverd'M  to  this  efFe£l  \  viz.  that  king  E,  3.  anno 
17  of  his  x€\y\^  granted  to  the  abbot,  &c.  of  C.  certain  hundreds-^ 
&cl  with  retorna  brevium^  &c,  tanquam  pcrtin.  &c.  which  the  abboty 
&c.  enjnycd  till  the  diffolution^  when  it  all  came  to  the  crown^  and  that 
6  £.  6.  the  fame  vj.s  granted  with  tot  talia^  i^c,  libertates^  &c.  rati^ 
one  vel  pr.ctextu  hundred,  pradiiJ.  vlrtute  vcl  colore  alicujus  doni\ 
charta  prcfcription'iSy  &:c.  to  K.  under  whom  ihj  plaintiff  claimed^  and 
that  the  defendant  entered  into  the  faid  hundreds  where,  &c.  andexC'- 
ciitedfevcralwrits^iic  I'wo  of  the  judges  were  ofopii^ion  that 
this  grant  was  void,  bscaufe  by  2  E.  3.  12.  it  was  ordained,  that 
from  thenceforth  hundreds  ihould  not  be  fevered  from  the  counties, 
and  by  14  E.  3.  9.  thofe  which  were  feparated  from  the  counties, 
fhould  be  rejoined  to  the  counties.  But  Hale  Ch.  B.  was  of  the 
contrary  opinion,  and  lield,that  the  grant  to  the  abbot,  &c.  of  re- 
torna brevium,  by  reafon  of  the  worus  ^tanquam  pertin.)  was  good 
to  annex  it  to  the  hundred ;  that  this  coming  by  diflblution  to  the 
king,  remained  in  the  crown  vmextinguiftied,  and  \\'as  not  re-annexed 
to  the  county,  butpreferved  by  the  fiat,  of  '^1  H.  8.  in  the  fame  fiatt 
it  was  before ;  that  the  grant  to  K.  of  tot,  talia,  &c.  ratione  vcl 
practcxtu  hundred.  &c.  was  good  ;  for  the  ratione  vel  pretextu  bun^ 
e/redij  &c.  governs  all,  and  is  more  large  than  tot,  &c.  that  this  li- 
berty was  efFeckuaUy  revived,  the  grant  leaping  over  to  the  feifin 
which  the  abbot  had,  and  fo  became  again  conjoined,  and  that 
there  was  no  need  of  fpecial  words  to  revive  it,  the  tot,  5cc.  being 
fufficienti  though  had  there  been  zn  aff  of  refumptim^  as  in  Pa-  f  '7  27  1 
epT  AND  DaaC£Y'9  QA3B5  or  if  the  thing  was  mecrlj  perfonal^  L  o   /  J 

C  c  3  as 


3^7  i^ttHteOt 

IS  in  the  Abbot  of  Waltham's  case  ;  fuch  gemr^l  wordt 
would  not  revive  and  paft  the  fame,  becaiife  of  the  ratio  privata^ 
vhich  intervenes  i  that  the  verdi£l  was  deficient  in  not  find<* 
ing,  as  it  Ought,  the  moft  efFe£hial  ftat^te  in  aid  of  this  cafe,  which 
is  I  £.  6.  8.  which  enacts,  that  all  letters  patents,  &c.  of  any  ho« 
nours,  &c.  liberties,  &c.  fhould  be  good,  &c.  notwithftanding 
mifnaming,  niifreciting  or  non-rrecital  of,  &c,  laftly,  that  the  ftat.  2 
£•3.  12  and  14  £.  3.  9.  extend  only  to  thpfi  hundreds  that  were  parr 
eel  of  the  Jheriff* s  farm^  and  not  to  thofe  which  were  divided  \  norzx^ 
they  to  be  underftood  of  hundreds,  where  a  retoma  brevium  is  grant-'. 
ed\  for  in  that  cafe,  the  {herifF  is  not  at  any  Inconvenience ;  for 
the  grantee  muft  do  all  and  be  liable  to  efcapcs,  &c.  And  therefore 
judgment  was  given  for  the  plaintiff.  Hill.  22  &  23  Car*  2.  in 
Scacc.  I  Vent.  399.  Sir  Robert  Atkyns  v.  Clare. 

5.  Grant  ofz  hundred,  and  the  offices  and  profits  thereto  belong- 
ing, with  the  execution  of  all  writs  within  the  fame  for  21  y^si'S 
by  letters  patents  does  not  exclude  the  (herilFfrom  executing  writs^ 
but  the  grant  is  void.    2  Show.  98.  Pafch.  32  Car.  2.  B.  R.  Cade 
Y.  Ireland. 
Faym.  560.       6.  The  queftion  was,  whether  after  the  ftatute  'of  2  E.  3.  12. 
fha^the*      14  E.  3.  9.  the  king  might  leafe  hundreds  for  life  or  years^  or  fever 
ftat.  of  1  E.  them  from  the  counties,  which  were  not  out  of  the  crown  in  fee  at 
3. 12.  ex-     the  time  of  thofe  ftatutes  ?  and  the  court  after  great  deliberation 
tofuch^h'^.  ^^^^  ^^  opinion,  that  by  thofe  afts,  hundreds  are  annexed  to  the 
di-eds  as    *  counfus^  and  that  letters  patents  of  them  afterwards  have  been,  and 
were  let  to    are  Void  ;  wherefore  they  gave  judgment  for  the  plaintiff  againfl 
th  "tucn       I^'e'^md  the  patentee,  according  to  the  opinion  of  Coke,  i  Roll.  ^, 
kingfanU      H9*  4  ^^^^  ^67.  and  according  to  a  refolution  of  the  Exchequer, 
the  itat.  14    19  June  1675.  in  the  pafe  of  the  fame  Ireland  and  Buckbury^  Skin^ 
feUivc  to     ^^'  ^^^^'  34  Car.  2.  B.  R.  Cole  v.  Irejand. 

the  ot!ier.>  Upon  conllni£li(m  of  both  adls,  all  hundreds  which  were  not  granted  in  fee  by  the 
cro^'ii  before,  were  joined  to  the  office  of  the  (heriif,  and  not  fuch  hundreds  only  as  were  grant* 
ad  by  Jung  £•  3>  Pafch.  34  Car.  1.  B.  R.  »  Jo.  194.  Cole  v.  Irehind. 

7.  ^0  warranto^  to  (hew  paufe  why  he  executed  the  office  of 
a  bailin  of  the  hundred  of  B.  The  defendant  pleaded,  that  the  hun- 
dred^  the  office  of  bailiffs  and  the  hundred  court^  were  ancient ;  and 
that  the  return  of  writs  was  an  ancient  lilertyj  and  franchife ;  that  K. 
Ch,  I.  wasfeifea  of  the  faid  franchife  in  jure  coronae  in  fee,  and 
granted  the  f(ime  to  one  North,  habend^  the  faid  hundred  to  him  and 
his  heirsy  which  byfeveral  mefne  affignments  cami  ta  the  defendant^ 
and fo  ju/lified  to  have  retorna  brevtum.  Upon  demurrer  it  was  ar^ 
gued  that  this  claim  was  not  good ;  for  it  is  a  queftion  whether  die 
.  hundred  court  can  now  be  feparated  from  the  county  court ;  it  hath 
been  derivative  from  it  formerly,  when  (hcrifFslet  their  hundreds  to 
farm,  and  thofe  farmers  put  in  bailiffs  errant  to  the  great  oppreffion 
of  the  people,  which  was  the  occaiion  of  the  ftatute  of  E.  3.  where- 
by  the  hundreds  were  united  to  the  counties,  except  fuch  as  were 
granted  in  fee  by  that  king,  or  his  anceftors,  which  was  vifually  done 
to  abbots,  whofe  poiTeiSons  by  the  diflblution  of  abbots  were  after- 
wards merged  in  the  crown,  and  cannot  be  regranted  fincc  the 
ftatute  i  fo  neither  has  die  defendant  prefcribed  tp  have  this  office  -, 

for 
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for  the  fitting  forth^  that  it  is  an  ancient  office  is  not  a  prefcription^ 
but  only  a  bare  averment  of  its  antiquity,  but  if  he  bad  prejcribed  he 
could  not  have  done  it  by  a  que  ejiate  to  have  retorna  hrevium,  be- 
caufe  they  are  matter  of  record^  and  fo  judgment  was  given  againft 
the  defendant.  Pafch.  4  Jac.  2.  B«  R^  3  Mod.  199,  the  King  v. 
Kingfmill. 

8.  A  hundred,  when  it  is  granted  out  to  a  fubjed  exempt  from 
the  county  with  a  hundred  court,  is  then  a  liberty,  elfe  it  is 
not,  but  the  (heriffis  to  execute  writs  there;  if  he  direda  warrant 
it  is  his  execution,  unlefs  he  (aith  cui  executio  brevis  pertinet.  Per 
Holt  Ch.  J.  Cumb.  403.  Mich.  9  W.  3.  B.  R,  Hiclcs  v.  Wood- 
ifon. 


I^ttnttns.  n£] 

SeeTrrf. 

(A)  Jujlification  o(Tvt(^;ik.      .  •  J^lvL?* 

I.     ii     Man  may  follow  his  hawk  or  his  hound  in  purfuk  of  the  ifAmtn^ 
jr\^  game  into  another  man^s  ground^  being  found  in  his  own.  flies  his  fal- 

citeS30E.  3.  10.  con  in  his 

^  ,  own  land 

at  a  pheafant,  and  he  LIh  th  phcjfiKt  in  amther  mtn^sf round,  he  miy  follow  his  hawk,  and  take 
rhe  pheafanr,  and  is  not  to  be  pimiQied,  but  only  for  his  entry  into  the  other  man's  ground  ; 
per  Doderid^e.  %  Bulf.  6i.  cites  \i  H.  8.  10. 

•  Br.  Trefpafs,  pi.  i  ic.  cites  "/i  E.  3.  10.  contra,  per  Knivec,  where  the  pheafant  flics  mio  ano» 
tlxri  wurren,  and  he^  kills  him  there,  hi.s  entry  and  cairyiiig  h'.in  away  is  tortious.— —» You  cannot 
juilify  your  entry  when  yi>ur  b^rMk  Iwi  kll'ed  a  pb;afant  in  a»oth,r  tiun's  Jumi,  and  fo  for  hares  and 
conies  in  the  freeluild  of  another.  But  though  tlie  law  permiti  and  ^lows  fuch  cutries  as  afore- 
faid,  yet  the  law  rcnuircs  that  foch  thinq;>  ftiall  be  Hom  in  an  oidinury  and  ufuul  munntr.  Brownl. 
424.  Pafch.  1 1  Jac  in  cafe  of  Geuih  v.  Mynne. 

2.  A  man  cannot  juftify  the  entry  into  another's  land  to  find  v#r-  Brownl. 
tnlne^  and  if  he  find  a  badgei  in  his  own  land,  and  he  earths  in  another  "J*  ^'  ?• 
man's,  he  cannot  juftify  the  digging  out  the  badger^  becaufe  he  may  321.  s.  C. 
get  him  out  by  other  means.     2  Bulil  62.  Pafch.  11  Jac.  B.  R.  Geufh  v. 
Gedge  v.  Mimms.  ^  Mynns. 

3.  It  is  not  hM\nat  common  law  for  any  one  to  hunt  for  plea-  The  com- 
fure  or  profit,  but  otherwife  where  it  \sfor  the  good  of  the  commoi^  mon  Uw 
wealth ;  per  Doderidge  J.  2  Bulf.  61.  Gedge  v.  Minne.  Thrh^^ins 

fuch  ravenous  beafts  in  another  man's  land,  but  it  moft  be  in  an  ordinary  and  ufaal  manner.  (vis« 
by  bantins)  Cro.  J.  321.  S.  C. 

4.  A  TMJiflarted  a  fox  in  his  own  landy  and  his  hounds  purfued 
him,  into  another  man^s  land\  and  it  was  held,  that  he  may  nunt 
and'  purfue  him  into  any  man's  land,  becaufe  he  is  a  myfimu  crea* 
ture  to  die  commonwealth ;  faid  to  be  adjudged  in  the  time  of 
Popham  Ch.  J.  Popb.  1 63.  Pafch.  2  Car.  B»  R,  in  cafe  of  Millen 
V.  Fandry. 

C  c  4  S<  A 


3*8  l^jpotljecation* 

5.  A  deer  comes  into  my  land,  I  drive  her  out  vnth  my  dogs, 

and  tht  dogs  follow  the  deer  into  the  park  and  kill  her  there,  and  dio 

owner  of  the  park  kills  the  dogs,  and  juftiiiable.   3  Lev.  28.  Mich, 

33  ^^-  ^-  C.  B,  Barrington  v.  Turner, 

C?rth.  382.      6.  Byy?tf/.  $  JV.t^  AL  23.  \i  an  inferior  iradifman  do  hunty  &C0 

Mod     o"^  ^^^  owner  o/the  foil  may  bring  trefpafsy  andjhall  recover  his  damagei 

s.  c— I   find  full  cojls  \  though  by  a  former  ftatute,  he  fhould  have  no  more 

Saik.  212.    cofts  than  damages  in  that  cafe.  Per  Rookby  J.  Cumb.  42 1«  HilU 

s.  c^in     ^  W.  3.  B.  R.  Bennet  v.  Talbois. 

trelpafs  on     ^  '^ 

this  ftatntc.  It  is  fuflficicnt  to  lay  in  the  declaration,  that  the  plaintiff  hunted,  withotit  coaclad« 
sng,  ccf^a  fonn^mJlMuti  i  for  that  fl;oqId  coiDe  in  evidence ;  per  Holt  Ch.  J«  Carth.  383.  Trin.  8 
W.  j.  B.  R.  Bennet  v.  Talboys  als.  Talbot.— —See  Game  (A) — —And  it  n6ed  not  be  laid,  that 
defendant  kilted  any  ganic,    Carth.  424.  Shadow  v.  Painter. 

'J,  A  qualification  to  keep  a  gun  or  dog  is  only  to  hunt  in  a  man's 
own  ground,  Arg.  Cumb.  420.  HilL  9  W,  ^.  B,  R,  Bennet  r* 
Talbois, 

[  329  ]  (B)  Property  gained  by  Hunting, 

t*   T  F  a  forcRcr  follotv  a  luck  which  is  chafed  out  of  the  park  or 

^  frejl^  though  he  that  hunts  him  kills  him  in  his  own  ground, 

yet  the  forefter  or  keeper  may  enter  into  his' ground  and  retake  the 

deer  for  the  property  and  pofieffion  which  he  hath  in  it  by  the  purr 

Juit.    Arg,  Godb.  i23f  cites  12  H.  8, 

Per  Holt  2.  If  AJlarts  a  hare  in  my  clcfe^  and  kills  her  there,  then  it  i$ 

Mod^V*      niyhare;  but  if  A.  hunts  her  into  B.'s  clofe,  and  kills  her  there, 

in  s.  c.t£:     then  it  is  the  hunter's,    2  Salk.  556,  Mich.  9  W.  3.  B.  |l.  in  cafe 

5  Mod.  376.  of  Sutton  v.  Moody. 

S.  C.&P.  ' 

cites  Ti  H.  8.  lo.  Sec  Godb.  123.  Arg.  Per  Powel  J.  11  Rfod.  75.  But 

if  A.  ftarts  a  hare  in  hit  own  chy,  and  hunts  her  into  B.'s  and  kills  her  there,  yet  the  original  pro- 
perty is  Aill  ia  A.  and  the  courfing  is  a  ccntiauaace  of  the  property ;  per  Powell  J.  1 1  Mod«  75* 


(A)   i^ppot!)ecatiort. 


Xt  T^  Y  the  common  law^  by  which  properties  are  to  be  tried,  the 
|j  mailer  of  the  (hip  could  not  impawn  the  (hip  j  for  [he  has] 


By  the  ma- 
ritime law 

^very  con-         ^      .  *  t  .       i-     %   '  ~         •       ~ 

tra^ioftbc     *  no  property  either  general  or  fpecial  j  nor  is  fuch  power  given 
muficrhn^.      to  him  by  the  conftituting  him  mailer  ;  but'the  defendant's  counr 

polhecn'^^'  ^^^  ^^*^>  ^^*^  ^  ■'*'^  ^^'-^'^  '^^'»  *«  ^^^^^  ^^y  '''  ^^/^  ofnecefity,  and 

tionj  but  when  he  has  no  other  means  to  provide  neccilaries  for  her.     And 

otherwife  Hobart  J.  held  clearly,  that  the  adniiral  law  is,  that  %  if  the  fhip  be 

I^Vrl'tawr'  ^"  ^^"g^r  2»t  fea,  or  wants  neceiDirics,  fo  as  the  voyage  may  be  de- 

uniefs  it  be  ft-'^ted,  the  mailer  in  fuch  cafe  of  neccllity,  may  impawn  for  money, 

(ocxprefbiy  &c.  to  relieve  fuch  extremities  +  by  imbMng  the  money  fo\  for  he 

A^iced.  Per  '•'*<*»  ^  || 


l£>]?90tBe(atton.  329 

k  truftcd  wiA  the  (hip  and  voyage,  and  fo  may  reafonably  be  thought  cur.  i  Snik. 
to  have  that  power  implicitly  given  him)  rather  than  fee  the  whole  34- Mich,  i 
loft.     Hob.  1 1,  12.  Bridgman's  cafe.  fuft^nf.'^* 

Ballam. Note  alfo,  that  the  mafter  may  hypothecate  citlicr  ftiip  or  good55 ;  for  he  is   in- 
truded with  both,  and  reprcfents  the  traders  as  well  as  the  o>vncrs  of  the  ftiip.    Ibid. 

*  MoUoy.  229.  S.  P.w-^-.J  Mnlln^'.  235.  lays  that  in  tliis  cafe,  the  common  law  has  thought 
the  laws  of  Oleron  re.ifoiKible.  ■  f  Sp  chough  xhe  money  be  not  fo  JnoployeU.  See  Inf.  Noy« 
95.  Scai borough  v.  L^rius. 

2.  A.  being  in  a  (hip  on  the  fea,  B.  who  wa5  in  it,  and  was  reputed  Lat.  251, 
an  agent  andfa^or^  borrows  100/.  of  A.  upon  bottomage  (t^iat  is  \^\f^£, 
when  the  money  is  paid  01^  the  keel  of  the  (hip,  and  the  {hip  obliged  i^ 

to  the  payment  of  it,  and  if  ic  be  not  paid  at  the  time,  &c,  that  he 
that  lends  the  mon^  ihall  have  the  (hip)  and  it  viras  allowed  to  be 
a  good  and  neceflary  cuftom  by  all ;  and  it  was  agreed,  that  if  the 
mafter,  fkiSor,  purler,  or  he  that  is  reputed  owner  of  the  fliip,  bor- 
rows money  in  fuch  a  manner  for  the  necejjaries  of  a  Jhip^  that  binds 
the  owner  of  the  (hip,  although  the  money  be  not  Jo  employed^  and  the 
owner  has  his  remedy  againft  him  that  be  fo  put  in  truil.  And 
it  is  not  a  good  allegation  to  have  a  prohibition,  to  fay  that  the 
property  was  not  in  him  that  took  fuch  bottomage.  Noy.  95^ 
Scarborow  v.  Lyrius. 

3.  The  mafter  may  freight  out  the  veffel,  take  in  goods  and  paf-  f  ^  'JO  1 
fengers,  mend  andfurnijh  the  JlAp^  and  to  that  end,  if  need  be  in  a  ^  ^. 
ftrange  country  he  may  borrow  money  with  *  advice  of  his  mariners^  fcnt  and  ad» 
upon  fome  of  the  tackle,  or  fell  fome  of  the  merchandize.     Mol-  vies  of  his 

J         ^^.  mariners  is 

when  he  liypothecates  the  veffel  or  furniture.  But  when  the  fliip  is  well  cnpjagsd,  fhc  is  for  ever 
obliged,  auU  the  ownci-s  are  concluded  thereby  till  redemption  ;*  though  fuch  obligation  mufl;  be 
in  foreign  parts,  where  the  calamity  attending  the  fhip  is  univerfal  ;  ai;d  ih:  niafter  c.innot,  in 
every  cafe  of  neceflity^  impawn  the  veffel  or  fumirure.  Treat.. of  Trade  and  Commevcc,  106. 
cites  Lej».  Oleron  cap.  i.  ii.  Molloy.  ipa.— Ajid  into  whole  hands  focvertl:e  thip  may  come,  it 
w  iU  itill  be  liable ;  and  the  fame  uf  goods  ;  per  Powei  J.  6  Mod^  1 3.  in  c.ii'e  of  Trantor  v.  Shippui. 

4.  A  matter, yjr  any  debt  of  his  own^  cannot  impawn  or  hypothe-  Hob.  12.  ia 
cate  the  (hip,  &c.  Nor  can  he  *fell  or  difpofe  of  the  fame  without  Uridgqian's 
authority  or  licence  from  the  owner.  *  Ibid,  "J?*       "* 

'  •  He  may 

in  fome  cafes  fell  the  fhip,  as  in  cafe  of  famine ,  ^e,  Jenk.  165.  pi.  t6.  .  Uj^tn  a  qusftion  referred 
to  Ld.  Ch.  B.'H.Uc,  whether  the  mailer  of  a  fhip  of  a  foreign  kingdom  may,  without  tlie  ouners, 
in  caic  of  intvUabU  danger  fell  the  Ihip  and  tackling  battered  and  torn,  and  no  probabiliey  of  favinjj 
any  p^rt,  as  well  in  rcjpeil  of  the  temf>cjl  ut  of  tht^  bnrbutity  cf  the  ittba6ituKtSf  "^ho  took  aw^^y  nvUttivcr 
was  Ciiji  uMn  tbefbon  ;  and  Ld.  Hale's  opinion  was  in  this  cife,  the  mafter  could  not  witliout  the 
iMvners  fell  the  diip.    Sid.  453.  Pafch.  22  Car.  2.  Tremcnhere  v.  TreiiUian. 

5.  Nor  can  the  mafter  Qn  every  caj^  of  neceffty  impawn  the  vef-  But  in  cafe 

fel   or   furniture;  for  if  (he  be  freighted,  and  he  and  the  owners  *y"*'<^^^'"y» 

•  •     •    ^L    i     •       •     ..        •/•        £^     ^\7  J   I-  he  may 

ZTC  to  join  tn  the  taytng  tn  provtjtons  tor  the  voyage,  and  he  wants  pawmiie 

money,  yet  he  cannot  impawn  &e  veffel  or  furniture  any  farther  than  ^'P»  ''^^'^^ 
bis  own  {hare  in  her.    Ibid*  «uw. 

Comb.  135, 
Trin.  i  &  2  W.  &  M.  B.  R.  in  cafe  of  Corfet  v.  Huflcy, 

6.  If  the  veflel  happens .  to  be  wreckt  or  cajl  away^  and  the  nw-  ^^^  ^^  ^^^ 
f/Wr J  by  their  great  pains  and  care  recover  jome  of  the  ruins  and  mariners^ 
lading,  the  mq/ier  in  Uiat  cafe  may  pledge  the  fame,  and  dijlribute  the  ^ay^ont*^ 
product  thereof  amongft  hi?  diftreifcd  piariners,  in  order  to  the  car-  ^^^l^f^l^  /^'^, 

rying  ihcir^c- 


33<>  Snentitate  JSomftttis* 

ward  is  O^ng  them  to  their  own  country*  But  if  there  be  any  conJiJera* 
funk  and  bli  fart  •fthi  lading  preferved,  be  ought  not  to  chfinift  the  marinen 
Ih^JrfTd;    tin  advice  from  the  freighters.    Ibid.  236. 

and  the  mailer  by  difmiffing  the  mariiiersy  without  advice  frmn  the  froghtcrs,  may  be  liable  to 
damages.    Treat,  of  Trade>  &c.  107.  cites  Leg.  Okroo.  cap.  3. 

I  Treat,  of  .  y.  If  a  veflel  be  freighted  at  the  merchant's  own  charge,  and  put 
joTfcittt*  ^  ^^  ^"^  ^^  enters  into  a  harbour,  and  is  there  tulnd'bounJj  and 
MoUoy  the  matter  dehyed  in  his  voyage,  till  he  wants  neceflaries,  he  is  not 
»03.  only  to  write  home,  but  may  pawn  the  (hip  or  lading  at  his  pica* 

fure,  radier  than  loie  the  whole  voyage  i  and  iflfg  cannot  pawn  tb$ 
ladingj  be  may  fell  (b  much  as  is  neceflary.  Ibid.  • 

8.  A  fiip  was  taken  by  an  enemjfy  and,  there  being  no  hopes  of  re* 
taUngj  was  ranfomed  by  the  mafter  \  and  the  queftion  was,  wKedier 
this  was  good  or  not,  to  cturge  the  owners,  &c.  ?     The  court 
laid,  it  feemed  reafonable,  that  the  mafter  compounding  for  goods 
under  thefe  circumftances,  (hould  be  iatisiicd  by  the  ownersj  &c, 
and  it  is  6  in  the  cafe  oftiratesy  a  fortiori,  in  caie  of  lawful  ene- 
mies.    But  the  merits  of  the  caufc  not  being  before  them,  this  point 
was  not  adjudged,    6  Mod.  13.  Mich,  a  Annae,  B.  R.  Trantor  v, 
Watfon. 
And  where      9-  ^^^  hypothecation  of  the  Ibip  by  the  mafter  does  not  render 
the  libel  in    the  owners  perfonally  liable.   I  Salk*  35.  Trio,  a  Annae,  3*  R*  John- 
theadmi-     fon  V.  Shippin. 

raltywasa*  *• 

gainit  the  (hip  and  the  partfy  the  coart  faid  they  would  fend  a  prohibition  as  to  the  fiarty»  unlefs 
«|uatenus  it  is  neceffary  to  make  him  party  towards  coademoatioQ  of  the  (hip.  And  fo  it  was 
done.    6  Mud.  79.  S.  C  by  name  of  Johnfon  v.  Sbepoey. 

r  ^  ^  I  1       10.  If  money  be  laid  out  in  repairing  aflnp  in  the  river  Thames^ 

h   -f  h-  ^  in  fitting,  new  rigging;  or  apparel  of  her ;  this  is  no  charge  on 

be  done  L  the  (hip,  but  refort  muft  be  for  payment  to  the  owner ;  and  in  cafe 

fra,  where  no  of  z  fuit  in  the  admiralty  to  condemn  the  (hip  for  non-payment,  a 

ir€.^ty  chnht  prohibition  will  be  granted.    And  it  was  fo  decreed  by  the  Mafter 

Xlr^f  of  the  Rolls,  and  feemed  admitted  by  the  counfel  on  both  fides,  a 

and  the '  Wms's  Rep,  367.  Trin.  17^6.  Watlcinfon  v.  Bernardifton. 

mafter  im-  ,  ,         "  . .    ^  «        . . 

ploys  anv  pcrfon  to  do  work  on  the  ihip,  or  to  new  rig  or  reprfr  her,  thi5,  for  Meeffitj  end  mcmrnge, 
ptntt  ff  trade,  is  a  lien  on  the  (hip,  and  in  foch  cafe  the  mafter  by  the  maritime  law  is  allowed  tohy- 
poihf cate  tha  Ihtp.    Ibid. 


■  .1  ■       ■■  ■■urn 


JDtntitate  Jl?omini0, 

(A)    Lies.    In  nvbat  Cafes^  How  and  when. 

h  37  E.  3.  a.  1?N  A  C  T  S  that  if  the  lands^  goods  or  chatties  of 

*^  any  perfin  outlawed  for  want  of  a  good  declaratton 
of  his  firname  Jhall  happen  io  befeifed  by  any  of  tho  iinfs  officersy  bo 
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fwfy  bavi  tf  ivrit  ^idendtate  nominis  to  ditcharge  them^  as  hath  been 
wfed  in  times  faft :  and  infucb  cafe^  the  Mcer /baU  take  fecurit)  with-^ 
cut  fee  of  the  party  to  anfwer  to  tie  king  the  value  of  the  thing  Jo  feifed^ 
if  be  cannot  difcbarge  them.  And  if  the  officer  he  attainted  if  doing 
atherwijiy  he  /hall  pay  double  damages  to  the  party  grieved^  and  be  a^9 
grievoujly  punijbed  to  the  king. 

2.  An  exigent  iffued  againjl  J.  N,  upon  an  indlShnent  offitony^ 
and  one  J.  N,  came  and /aid  that  he  was  of  the' fame  nanuy  and  prayed 
an  addition  to  be  put  in  the  writ ;  &  non  allocatur  ;  for  the  pro- 
cefs  is  upon  an  indictment  which  cannot  be  changed  without  the  ju* 
rorsy  and  if  he  be  grieved,  he  Ihall  have  identitate  noqiinU.  Br^ 
Idempt.  Norn,  pi,  2.  cites  9  H.  4.  3. 

3.  9  H*  6.  4.  enadh  that  a  writ  of  identitate  nominis  /hall  bf 
maintainable  by  executors  a;  well  as  by  the  tejiator  himfelf  if  he 
liver e  livings 

4.  The  writ  de  identitate  nominis  Ues,  where  a  man  is  fued  in  (t 
terfonal  aSiion^  and  upon  the  capias  or  exigent  awarded  another  man 
who  beareth  the  fame  natne  is  arrejied  by  force  of  the  writ,  then  he 
who  is  fo  arrefted  fl^all  fue  forth  this  writ  of  identitate  nominis ; 
^nd  this  writ  ifaall  be  dlreEled  fometimes  to  the  efcheator^  if  he  or 
his  goods  be  arrefted  by  him,  or  unto  the  Jheriff^  if  he  be  vexed 
or  molefted  by  him.    F.  N.  B.  267.  (E). 

5.  Andfo  if  a  man  be  diftrained  by  procefs  out  of  thi  exchequer 
fo  accdunty  Sec  for  another  per/in  who  hath  the  fame  name  which 
he  hath,  then  he  (ball  fue  that  writ  to  the  barons  of  the  exchequer 
and  to  the  treafurer,     F.  N.  B.  268.  (A)« 

6.  Note,  that  it  was  agreed  by  the  CQurt,  that  a  man  (hall  never 
have  an  identitate  nominis  where  there  are  two  of  the  fame  name     • 
ofbaptifm^  but  it  always  lies  offumames^    D.  5*  b^  pL  4.  Mich.  26 
H-  8.  Anon. 

7.  A  bill  was  exhibited  againjl  R.  I^.  fupervijor  of  the  laft  wilj 
of  T.  C.  and  one  R.  //.  was  ferved  with  procefs^  who  was  no  fu^ 
tervifor  of  the  (aid  C/s  will,  and  alleged  that  the  faid  R.  H.  who 
was  the  fupervifor,  was  dead ;  the  court  ordered  the  defendant  to 

put  in  his  allegation  upon  oath  by  way  of  anfwer,  and  then  defire  -  « 

judgment,  whether  he  (hall  be  compelled  to  anfwer  (he  faid  bill  or  L  33^  J 
pot ;  and  therein  pray  his  cofts  for  his  wrongful  vexation,  which 
ihall  be  thereupon  allowed  to  him.     Gary's  Rep.  87^  cites  19  Eliz. 
Harrifon  v.  Haule. 

8.  Execution  iffued  out^r  damages  recovered  againft  the  bailiff  Cro.j.6*3. 
of  A.  the  name  of  J.  S.  of  D.  and  there  was  J,  §.  the  father  and  nime^S**** 
J.  S.  the  fon,  and  the  father  being  dead  the  fon  fued  this  writ,  and  Stiibbs  v. 
prayed  to  have  a  fuperfedeaSy  and  Warburton  J.  demanded  of  Cook,  an4  J 
^rownlow  if  he  had  any  precedent  to  award  a  fuperfedeas  in  fuch  ]J!^/^ 
cafe,  who  anfwered  no  \  wherefore  he  and  Hutton  J.  being  only  the  fuit 
prefent,  (aid  they  would  advife.  Winch,  6.  Pafch.  19  Jac.  Earl  of  was  againft 
Northumberland  v.  Earl  of  Devon.  J.s.ihe 

elder,  and 
execution  being  Taed  the  Iheriif  had  endeavoured  to  levy  the  damages,  &c  upon  the  gnode, 
of  J.  S.  the  younger,  he  fued  this  writ  to  be  dtfcharged,  and   the  writ  was  olkweA^  though^ 
mft€r  vwdt^,  luJgmttttf  and  extdttimt  avMrJuL      ■  Hutt.  45.  S.  C.  by  name  of  Wilson  v. 

BTUBBS,  and  that  upon  the  dire^ing  the  writ  of  identitate  nominis  a  fuperfedeas  wvs  n- 
warded.  But  afterwards  in  proceeding  upon  the  identitate  nominis,  tlie  queftion  was,  if  the 
fu^rfedeas  lies  tbereupoD|  it  being  only  a  funi^re   and  matter  ^  fsA,  anU  lies  n>ore  pro. 

pcily^ 
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» 

perly^  and  more  freqnefltljTt  for  prevnttinfr  ati  arrrfi  up7m  outlawry f  and  afttr  the  party  is  J«f«« 
upon  the  outlawry^  and  is  a  thing  not  frequent  in  ufe,  and  U  in  nature  of  an  mtd.  juerl  and  ttw 
ptrXy  J^all  f^'d  furety  tq  pay  the  debt  if  found  that  bs  be  not  another  petjon  \  and  the  court  in- 
clined ftrongriy,  that  it  is  no  foperfed'ets,  but  much  in  the  diicretion  of  the  courty  cites  Lib, 
Intrat.  and  5  £  4.  36.  51  and  53.^— Hob.  330.  S.  C»  and  though  precedents  (there  cited) 
were  produced,  yet  the  court  was  of  opinion  that  the  writ  in  the  principal  cafe,  and  the  fu- 
perfedeas  thereupon,  was  not  warranted,  but  th.n  the  defendant  J.  S.  the  younger  miglit  lave 
off  ion  of  f  life  imprifonment  \  becaufe  the  defendant  being  named  f*  S,  "juitbout  addition,  (hall  never 
be  accounted  the  younger,  but  always  the  elder  of  the  two  of  that  name  ;  hut  to  avoid  du- 
plicity  of  fuits  it  was  ordered  that  the  plaintiff  i*'  tha  former  a^ion  Ihould  appear  to  tha 
lici.  fa.  in  the  identitate  nominis,  and  plead,  and  g  .0  trial,  and  if  the  defendant  in  the  former  ac« 
tion  was  found  to  be  the  fame  pcrfon,  then  the  money  remaining  with  the  flieriffto  be  delivered  to 
the  now  defendant,  or  if  otherwife,  then  to  the  now  plaintilf.  Hob.  330.  Wilfpn  y.  Stubbs. 
The  court  took  a  great  difference  between  the  cafes  of  outLzwry  and  the  principal  cafe,  wiiich 
was  upon  a  writ  offecond  deliverance  bein'r  only  at  the  pLintiff'sfuitand  not  at  the  king's  as  in  every  out- 
lawry the  king  is  interefted  and  of  which  principal  cats  no  precedent  was  pi*  could  be  ihewed. 
(bid.  331.  S.  C.  and  cites  L.  5  &.  4*  84, 

(B)  Necejary,     Or  where  he  may   be  relieved  by 

Plea, 

Br.  Addi-     I-  T  T  was  in  a  manner  agreed,  that  where  trefpafs  is  brought 
tion,  pi.  2  z.         •■•  og^^^ft^*  S,  ^n6  another  ^  the  fame  name  comes  before  out" 
ptesS.  C.     lawryj  and  procefs  determinedy  ready  to  anfwer^  and  the  plaintiff  iajs 
that  he  is  not  the  fame  perfon  ;  there  procefs  Jha II  go  againjl  the  ae^ 
fendant  with  addition^  for  fafeguard  ot  him  who  appears  ;  hut  if  he 
comes  after  outlawry^  or  procefs  determined,  there  is  no  other  re- 
medy but  an  identitate  nominis.    Br.  Idempt.  Nom.  pi.  3.  cites  14 
H.  4.  27. 

2*  Note,  that  where  there  are  three  of  the  name  ofy.  S.  yeoman  in 
2).  capias  iffues  againft  one,  and  the  jher'tff arrejis  another  of  them^ 
he  has  no  remedy  but  by  writ  of  identitate  nominis.  Br.  Idempt. 
Nom.  pi.  6.  cites  long  5  E.  4.  51. 

3,  In  writ  of  detinue  againji  J.  C.fin  and  heir  of  y,  C,  one  y, 
CL  is  outlawed^  who  in  truth  is  the  fon  of  W,  C,  and  is  taken  by  ca* 
pias  utlag.  he  Jhallfay  by  plea  upon  the  capias^  that  he  is  the  fon  of  fV^ 
Ci  and  not  the  Jon  ofy.  C  and  Oiall  not  be  put;  to  his  identitate  no- 
minis;    per  Littleton  Arg*  and  Danby  conceffit.      Br.  Idempt. 
Nom.  pi.  9.  cites  10  £.  4.  I2. 
Eo  in  pne-         4*  I"   ^^^^   ^^  defendant  pleaded  outlawry  in  the  plaintiff  by 
cipe  quod      name  ofy*  S,  of  S.  gentleman^  the  plaintifffaid  that  there  is  a  j.  S.. 
r^^^^^'         ofS.  the  elder^  and  J.  S.  of  S.  the  younger  in  the  fame  county,  and 
cites  ax  E.*    *^^  ^^^^  ^^'  ontkfwedy  gnd  be  is  the  younger^  and  demanded  judg- 
4,54.  ment  if  he  fl^all  not  be  anfwered,  and  it  was  held  no  plea  con^ 

trary  to  this  matter  of  record,  and  he  was  put  to  his  identitate  nomi- 
nis, becaufe  the  pUa  wai  but  dilatory^  otherwife  it  fiiould  have  been 
if  he  had  pleaded  it  in  bar\  note  the  diverfity.  Br.  Idempt.  Nom« 
pi.  7,  cites  ^i  £.  4«  I  j. 


(C)  Where 
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(C)    Where   Plaintiff  may  floew  the  Diverfity  of 

'    Names. 

I.  TJfrHERE  exigent  iffues  againft  J.  W.  and  another  of  the 
^^    fame  name  appears,  the  plaintiff  may  Jhew  the  diverfity  of 
namesj  and.Jhall  have  an  exigent  de  mva,     Br.  Idempt.  Norn.  pL  4* 
cites  21  £.  3.  3$. 

(D)  Proceedings  and  Pleadings. 

I.  T\EBT  againft  J.  //.  of  C  and  one  came  of  the  nanuj  and 
-^-^  prayed  that  the  plaintiff  count  againfi  hiniy  and  the  attorney 
/aid  that  he  who  appeared  was  another  of  the  fame  name-,  And  was 
y.  //i  the  elder^  and  he  who  was  impleaded  by  this  writ  was  f.  Hm 
the  younger  J  and  he  who  appeared /aid  that  he  was  the  younger^  to 
which  the  attorney  faid  that  he  who  was  impleaded  was  %  H,  ef 
South  C,  and  he  wffo  appeared  was  J,  H*  of  North  C.  and  becauie 
(South)  was  not  in  the  writ  therefore  it  was  awarded  that  the  plain- 
tiff (hould  take  nothing  by  his  writ  Br.  Idempt.  Nom.  pi.  lO.  cites 

39E.  3.  5.  .  ,  .       ,. 

2.  Debt  by  J.  S.  the  defendant  pleaded  outlawry  againft  bim^ 
judgment  if  he  (hall  be  aniwered;  xht  plaintiff  fl>all  not  fay  that 
he  is  another  perfon  of  the  fame  nanuy  butft)auhe  put  to  tdentitate 
nominis ;  but  he  may  fay  that  he  who  is  outlawed  is  J.  S.  of  S. 
as  appears  in  the  record,  and  the  plaindfF  is  J.  S.  of  D.  and  was 
there  dwelling  at  the  time  of  the  fuit  taken,  in  which  the  out* 
lawry  is  had,  and  not  at  S.  at  the  time  of  the  fuit  aforefaid,  nor 
ever  after ;  but  he  (hall  not  fay  that  there  is  no  fuch  vill  as  S. 
but  is  put  to  his  writ  of  error.  Br.  Idempt  Nom.  pi.  5,  cites  21 
H.  7.  13. 

3.  One  by  the  name  of  J.  S.  of  Dale  was  hound  in  a  recogni^ 
%ance  in  C,  J3,  and  comes  another  by  procefs  bearing  the  fame  name, 
and  fays  that  he  was  reflant  at  Sale,  and  never  at  Dale  abfque  hoc, 
that  he  was  party  to  the  recognizance  ^  the  court  held  clearly  that 
he  might  choofe  to  take  his  traverfe  abfque  hoc,  that  he  was  the 
(ame  perfon  that  was  bound,  or  abfque  hoc,  that  he  waa  party, 
&c.   Kelw.  89.  pi.  10.  H.  22.  H.  7* 

4*  Memorandum,  That  the  ancient  precedents  in  H.  4.  time 
are,  that  a  man  ihall  not  have  '"'fci.  fa,  on  a  writ  of  identitatp 
xiominis,  but  the  opinion  of  all  thejuftices  at  this  day  is,  that  he 
ought  to  have  fci.  fiu  againil  the  party,  &c.  Kelw*  89.  pi.  ii« 
H.  22  H.  7. 


(A)  3(rt»^ 
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(A)  3(rtD, 

\  ^\^'  3*  pALLED  the  ftatbfe  of  the  pitloiy,  direfli, 

^^\  :.J'J:  .  ?*"°"B  ***^  *'"15»  **^  the;Bro^  therein  men- 
tioned Jbeil  tnpttrt  tfanj  buyflejh  ofjtws  tmd  then  fell  it  to  On-ff* 
tians.  ''         "  -' 

2.  9  £.  I.  A  Jew  had  his  trial  per  medietatem  lingua^  viz.  Juda- 
orum,  and  they  were  fworn  on  the  five  books  of  Mofes  held  in 
their  arms  (bradics)  and  by  the  name  ef  tb*  God  of  Ifrael  who  is 
merciful.    D.  144.  pL  59,  Marg.  cites  9  E.  i. 

3.  13  B.  i.ftm.  3.  cap.  I.  called  the  Jlatute  rf  merehanh  is  di^ 
reSed  U  esctend  to  all  except  Jews. 

[334]  4-  A  Jew  born  in  Engknd  purcbafed  landj  and  married  a  Jewefs  f 
s.  p.  Co.  *^  "  converted  to  chriftianity,  but  Jhe  is  not  converted ;  <be  ihaii 
Xitt.31.  b.  not  have  dower.  JenL  3.  Marg,  cites  it  as  in  the  time  of  E.  x.  h 
32.  and       Paniam,  RolU  Rot.  i. 

uysy  the 

reafon  given  in  the  record  is  this,  quia  vero  crnitri  jufthiam  eft,  quod  ?pfa  dotem  petar  Tcl  ha- 
beat  de  teaemento  quod  foit  viri  fui  ex  <]uo  in  converftone  fua  nuloit  earn  eo  adharera  &  cam  eo 
converti. 

•  This  aa-  5.  Jews  arc  exoqtted  in  ^rjfatute  of^  AHon.BnmeL  from  havtne 
R "i" ! but  ^7  '^^"^fi^ '  ^"^  Button  J.    Winch.  84.  * 

lays  nothing  of  Jpws*    But  fipe  fup,  pL  3. 

a  Show.  ^  6,  The  marrying  a  Jew^  cither  by  a  chriftian  man,  or  a  chrif- 
^'*     ^^'    tian  woman  was  ancientlv  reckoned  felony<^  and  the  party  offending 

to  be  burnt  alive.  3  Inft.  89.*— and  cites  Flcta,  Kb.  v.  cap.  35. 

that  fiich  as  contra6t  with  Jews  or  Jcwefles  in  terra  vivi  confodi^ 

antur^i^c.  Ibid. 

7.  A  plaintiff  had  leave  given  by  the  court  to  alter  the  vilhe 
from  London  to  Middlefex,  becaufe  all  the  fittings  in  London  were 
on  a  Saturday^  and  his  witnefs  was  a  Jew  and  would  not  appear  that 
day.  2  Mod.  271.  Mich.  29  Car.  2»  C.  B.  in  cafe  of  Barker  v. 
ijivarren. 

8.  A  Jew  brought  an  a^ion  and  the  defendant  pleaded  that  the 
plaintiff  is  a  JeWy  and  that  HI  Jews  vre  perpetual  enemies  regis  f^ 
religtonisy  judgment  fi  adie.  But  per  Cur.  a  Jew  may  recover  as 
well  as  a  villein  and  the  plea  is  but  in  difiibili^  fo  long  as  the 
king  fhall  prohibit  them  to  trade,  and  ju^ment  finr  the  plaintiE 
L.  P.  R.  4.  cites  Mich*  36  Car.  2.  B.  R. 

9.  A  Jew  was  ordered  to  /wear  his  artfvuer  upon  the  Pentateuch^ 
and  that  the  plaintifF^s  clerk  ihould  be  prefent  to  fee  him  fworm 
Mich.  1684.  Vern.  R.  263.  Anon. 

10.  The  Jews  are  here  by  an  in^lied  licence^  but  on  a  procla*. 
mation  of  banishment  it  is  like  a  aetcrmination  of  letters  ofy^ 
condu^  to  an  alien  enemy,  that  was  here  by  virtue  of  fuch  letters 
before,  &c.  Arg.  2  Show.  371.  in  cafe  of  the  Eaft  India  Company 
v.  Sands. 

II*  I  AniH 


3(mpatlaiice.  i^4 

11.  I  Ann.  ft  at.  1.  cap.  ^O.  If  any  Jiwijb  farent^  in  erder  id  the 
€9mpeUing  bis  proteflant  child  to  change  his  nbgionj  jhall  refuje  td^aU 
bwfucb  child  a  fitting  maintenance^  fuitabU  to  the  ability  offuch  pa-- 
rentj  and  the  age  and  education  offuch  child ;  upon  complaint^  it  JhaU 
be  lawful  for  the  Lord  Chancellor  to  make  fuch  order  for  the  maintC" 
nance  offuchproteftant  child^  as  he  Jhall  think  fit. 

12.  A  ye^u*s  daughter  turned proteftant\  ^tyew  died  leaving  Je^ 
veral  legacies  in  charities  and  hts  perfonal  eftate  to  his  executor  but 
nothing  to  his  daughter ;  ihe  petitioned  the  Lord  C.  Parker  for  a 
maintenance  upon  the  ftatute  of  Q.  Anne ;  it  was  obje£led  that  fhe 
was  45  years  old,  and  fo  the  care  of  her  educatron  over.  2dIy,That 
fhe  is  married,  and  not  now  to  be  called  a  child,  but  to  be  provided 
for  by  her  hufband.  3dly,  That  the  parent  is  deadj  and  fo  cannot  be 
(aid  to  have  refuied,  ana  therefore  the  power  given  by  the  z&  at  an 
^d.  But  Ld.  C.  Parker  iaid,  that  he  inclined  ftrongfy  to  think  this 
cafe  to  be  within  the  ad  for  feveral  reafons  there  mentioned  by  hiniy 
and  that  poflibly  the  charities  given  by  the  will  may  be  under  fome 
fecret  truftfor  the  child  ifjhe  Jhould  turn  yewy  and  therefore  dtreded 
that  the  mafter  inquire  into  it.  Wms's  Rep.  524.  Hill.  17x8. 
Vincent  v.  Farnandez. 

13.  10  Geo.  I.  c.  4.  ff^ennfer  any  Jew  Jhall  prefent  himfelf  to 
take  the  oath  of  abjuratum^  in  purfuance  of  this  ait  the  words  (upon 
the  true  faith  of  a  Chriftian^  Jhall  he  omitted  out  of  the  faid  oathy  in 
adminiftering  it  tofucb  perjons  \  and  the  taking  tie  faid  oath  by  per^ 
funstrofeffing  the  jewijh  reugion^  without  the  faid  word^  in  Me  manner 
as  Jews  are  admitted  to  give  evidence  in  courts  $fj^Jlice^Jhallbe  deem-- 
ed  afufficient  taking  of  the  abJuration-oath. 


3(mpdrlante.  [  33s  ] 

(A)  *  Imparlance.  And  what  fliall  be  faid  to  be  •^^of 
fuch,  and  in  what  Cafes,  and  at  what  Time  it  may  \LTe^^^^ 
be  ^"^  i' 

^^*  error  i  fecut 

if  not  pray* 

J.  '-pHE  defendant  may  imparl  if  the  plaintiff  amend  his  declara-^  ^  5liu!**i 
-*-    tion  5  otherwife  it  he  acccepts  of  coils,  for  by  fuch  amend-  &  *»  jic* ' 
ment  it  (hall  be  accounted  as  a  new  declaration,  but  if  the  defen^  a-  B.  R. 
dans  accepts  of  cojls  for  fuch  amendment,  it  is  intended  that  he  is  w^^^*^" 
fatisiied  for  what  he  is  prejudiced  by  the  amendment,  and  therefore  ^nJt^tU 
it  is  reafon  he  (hould  plead  to  the  declaration  fo  amended  and  not  fl^ntiff 
imparl.    2  L.  P.  R.  34,  35-  cites  Mich.  22  Car.  B.  R.  pvntUd*. 

uifarljM:e  ntihen  bt  nttd  not,  t)ixs  is  not  enroDtouSy  or  any  ways  prejudicial  to  the  defendlmc.  G.  Hill. 
•tC.B.  128. 

2.  If 
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2.  If  tbc  plaintiiF  declares,  but  proceeds  no  farther /ot  3  termff 
defendant  may  imparl.     2  L.  P.  R.  35.  cites  Hill.  23  Car. 

3.  If  the  caufd  have  proceeded  to  ijjue  and  defendant  amends  bis 
fleay  he  fhall  pay  the  plaintifFcofts;  but  the  court  will  not  grant  an 
imparlance;  per  Roll.  Ch.  J.  1655.  For  afier  ijjuejoinedy  and  warn'- 
ing  given  for  a  trial  upon  that  i£ue^  it  is  too  late  to  imparl.  2  L* 
P.R.3S. 

4.  Ihe  court  would  not  grant  the  defendant  an  imparlance^ 
though  he  vmsfued  upon  a  bond  of  28  years  old,  and  could  not  fee 
the  bond ;  but  bid  him  pray  oyer  of  it,  and  plead ;  for  the  antiquity 
of  the  bond  is  no  caufe  of  imparlance.  2.  L.  P«  R.  35,  36.  Pafch. 
1656.  Johnfon's  cafe. 

Vat  in  B.  5*  Where  the  plaintifF  fues  out  a^^riW  0ri^/;2tf4  the  defendant 

R.  u'heii  fhall  not  imparl)  but  muft  plead  as  foon  as  the  rules  are  out  >  be- 

ihe  defend-  caufe,  where  the  writ  is  general^  the  caufe  ofaSlion  appears  in  the 

in  by  Uitat,  declaration^  which  the  law  allows  the  defendant  convenient  time 

he  knows  to  confider  of>  and  advife  upon  \  but  when  the  defendant  is  taken 

"?^  ^'^f .  upon  a  fpecial  capias,  there  the  declaration  is  mentioned  in  the  writ 

j»arlance,  '  iHTelf }  and  the  defendant  fees  what  the  caufe  of  a&ion  is,  and  may 

what  the  take  a  copy  of  it,  and  prepare  his  anfwer  ready  againft  the  term  by 

plaintiff  ^he  times  that  the  rules  are  out.     2  L.  P.  R.  36. 

decbres  ^' 

fov ;  and  as  he  bad  no  fight  of  the  bill  before-bandy  he  had  time  allowed  him  to  plead  any  pAaa  in 

abatement,  which  is  called  fpecial  imparUnce.    G.  tlifl.  of  C.  147. 

•  It  is,  6.  *  Imparlance  is  only  to  enable  the  party  the  better  to  inform 

when  one     himfelf  of  the  caufe  or  adion,  in  order  to  his  oefence.  2  Show.  310. 
u  toanf^^er  Trin.  35  Car.  2.  B.  R.  Anon. 

totheac-  ^-^ 

tton  of  another^  be  defireth  fome  time  to  advife  what  he  fhall  anfwef ;  and  it  is  fiothinf^  bnt  a 
continuance  of  the  caufe,  until  another  day,  i  L.  P.  R,  34.     ■  G.  Hiil.  of  C  B.  3^.  fays,  that 

this  lihertas  intcrloquendi  feenis  to  arife  from  a  notion  of  religion,  mentioned  in  5  St,  Matu  25. 
^f  M  11^  thint  adverjary  quicklj  whUJl  thou  art  in  tbt  way  iv'ttb  him, 

7.  Afecond  imparlance  W2S  moved  for  in  a  quo  warranto^  and 
faid  to  have  been  granted,  in  the  cafe  of  the  City  of  London, 
but  the  court  denied  it ;  for  Aftry  faid,  that  by  the  courfe  of  the 
court,  they  were  to  have  but  the  common  Imparlance.  And  the 
court  faid,  that  being  ex  gratia^  they  may  grant  or  deny  it  as  they 
pleafe.     Comb.  I2.  Hill,  i  &  2  Jac.  2.  Anon. 

8.  One  pleaded  a  foreign  plea  after  imparlance,  which  could  not 
be ;  but  it  was  obje£bed,  not  to  be  after  imparlance,  bccaufe  there! 
was  no  entry  of  defendit  vim  ^  injuriam  \  but  per  Cur.  that  is  not 
neceffary  to  an  imparlance.  12  Mod.  307.  Mich,  it  W.  3.  Lenox 
V.  Boddington. 

g.  Imparlances  are  allowed  in  general  aSfions  of  treftafs^  but  mt 

in  a  fpecial  claufumfregit.     3  Salk.  186.  HilJ.  9  Will.  3.  Ellis  v. 

Thomas. 

ft  Show.  lO-  No  imparlance  is  allowed  in  an  homine  replegiandoj  or  in 

944.  Arg.     ajife,  imlefs  upon  good  caufe  (hewn.     Becaufe  it  is  feftinum  re- 

centra  in      medium.  2  Salk.  186.  Anoa. 

calc  of  ^ 

Tur^t  ▼•  DaiTlgnee. 

(B)  Impartance* 
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(B)  Imparlance.      The  feveral   Sorts,    and    how 

granted. 

1.    A  FT ER  the  declaration,  and  before  the  defendant  can  be  •  %oW, 
^^  compelled  to  plead,  many  times  there  is  an  imparlance  j  as  where 
which  is  a  longer  and  further  day  given  by  the  court,  and  ufually  {^kgclaivfe 
////  thefirfi  day  of  the  next  term  upon  a  petition  made  by  the  tenant  is  inferted, 
or  defendant,  whereby  he  craveth  refpite.    And  this  feemeth  to  be  ♦  (ff^^^^  ««- 
fpecial  or  f  general  Reg.  Plac.  54,.  55.  "'^"f  advan^^ 

ad furifM^onem  atriae  fuamad  br've  £sf  narratiwem.)  Rcg,  Plac.  55.  -j-  General^  is  confc- 

quenily»  where  (that  or  the  like  cbm'e  is  not  contained.  Reg.  Flac.  55.— .But  is  only  by  the 
wovilspstit  licentiam  inter/^uerdi.    G.  Hift.  of  C.  B.  147.  Where  the  imparlance  is  generaly 

lottf  pat  tits  ought  always  to  atund  ilie  couit,  and  are  deroandable  at  the  pleafure  of  the  court.  It  is 
otifer-wffe  ivhere  the  imparlance  is  to  a  ctrtaln  eUiy ;  for  in  this  cafey  the  parties  are  not  demandable 
till  the  day.  Jenk.  8x.  pi.  58.— —G.  Hift.  of  C.  B.  147.  divides  imparlance  in  trfe  like 
manner  into  general  ar.dfp.ciah,  and  afterwards  in  pag.  170,  he  likewife  mentions  a  generai-fpcdal 
imparlance.    See  (C)  pi.  la. 

2.  Special  imparlance  (hould  not  be  allowed  without  the  * /^^w^  G.  Hift.  of 
of  the  court  and  confent  of  the  parties.  12  Mod.  I02.  Mich.  8  W.  3.  C.  B.^  148. 
in  cafe  Duncomb  v.  Church.  '^t^e' 

court  is  to  judge  w^hether  it  be  neceflary  to  plead  fuch  a  plea  as  requires  longer  time  to  confuler  of 
than  ordinary;  and  ihri.ld  it  be  otherwife  the  defendant  might,  upon  fach  pretences^  delay  tha 
plaintiff  without  caufe.  L.  P.  R.  37.  cites  Hill,  zi  Car.  x.  B.  R. 

3.  One  came  to  the  prothonotary  for  an  imparlance  generally,  * 
and  having  got  it  entered  thus^falvts  fthi  omnibus  exceptionihus  6r 
advantagiis  tarn  ad  jurifdiSiionetn  Cur.  quam,  Vc.  and  after  would 
plead  to  the  jurifdt&ion  of  the  Court.  And  per  Powell  J.  there  are  ^ 
two  forts  of  imparlances,  the  one  ^eneraly  after  which  one  cannot 
plead  in  abatement  at  all ;  the  other Jpecial  Wx^zfalvisjibi  omnibus  ex~ 
ceptionibus  tarn  ad  breve  quam  ad  narr,  after  which  one  may  plead 
in  abatement  of  the  writ  and  count ;  and  this  fort  of  fpecial  impar- 
lance may  be  granted  by  the  prothonotary.  There  is  another  fort 
of  an  imparlance  more  fpecial  with  zfahisjibi  omnibus  exceptionibus 
i^  advantagiis  quibufcunque^  which  cannot  be  granted  without  leave 
ofthecourtj  and  is  i^ifcretionary ;  and  after  which,  one  may  plead 
to  the  iurifdidtion  of  the  court.  And  refpond.  oujler  was  award- 
ed, and  it  was  ordered  to  be  entered,  for'  reafon  on  the  roll  fpeci- 
ally,  that  it  was  obtained  without  leave  of  court.  12  Mod.  529. 
Trin.  13  W.  3.  Anon,  in  C.  B. 

(C)  What  may  ht,  pleaded  after  Imparlance*         [  337  ] 

See  Foreign 

I.  JN  wit  brought  againji  J.  N.  of  F.  in  S.  he  fiall  not  fay  after  Plea.    (C.) 

imparlance^  that  he  was  of  F.  extra  S.  and  not  of  F.  in  S.  in 
proper  per(bn,  nor  by  attorney ;  for  it  is  contrary  to  the  record,  Br, 
Brief,  pi.  415.  cites  32  H.  6.  28,  29. 

2.  In  de^t  againji  J,  N.  executor  of  fuch  a  one,  and  he  imparlcs,  5^,  Eftop- 
hcJhall*not  fay  afieu  that  he  is  admlniftrator  and,  not  executor^  to  the  pel,  pi.  24, 

Vojt.  XIV,  D  d  «/nV,  =^^«  ^-  c- 
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•-*  Fork  wrltj  but  he  {hall  lay  ne  unques  executor,  ne  unques 

pto  hi*      ^  executor  in  barn  Br.  Brief,  pL  36.  cites  35  H,  6,  36. 

abatement  and  fo  not  pkftdaMe  after  general  imparlance,  and  therefere  gave  jqdgment  for  Cht 
plaintiff,  s  Lev.  190.  Pafch  29  Car.  %  B.  R.  Gran  well  w,  Sibley  And  fay%  tbac  the  like 

jud^oaeot  was  at  cbe  £une  time  between  Howly  7.  Sibly. 

«n,En»p.       3.  S9  in  Jiit  agamft  7.  N.fon  and  heir  f  fFi  N.  he  fiaO  mt 
o^^  of  ^  ^^  imparlance  ^itf/  2^  /j  not  biin     Br.  ibid. 

Br.  Ellop-  4.  i/iu/  /«  precipi  brought  by  one  as  beiry  the  tenant  afier  impar*^ 
P^f**-*}*  lance  Jball  not  alUigi  hafiardy  to  the  writ\  contrary  in  bar.    Br* 

Br.  Van.  5.  Debt  upon  obligationj  the  defendant  Imparled-  he  (hall  not  have 

anc9,pi.97.  ^j^^  Qf  the  obligation,  nor  condition  at  the  next  day,  by  reafon  of 
^"  *  *  the  imparlance,  wherefore  the  defendant  by  policy,  alleged  vari- 
ance, fcilicet,  that  the  obligation  tuas  yeoman^  and  the  writ  maltmanj 
0  and  weil;  for  the  obligation  remains  always  in  court,  and  therefore 
he  may  plead  variance  after  imparlance,  and  in  another  term; 
contra  of  tedament  this  fhall  be  but  once  fliewn,  and  by  this  means 
the  plaintiff  ihewed  the  obligation  again,  and  then  the  defendant 
iaw  it,  and  pleaded  the  condition  performed,  which  cannot  be  with* 
out  feeing  it,  and  fo  policy  to  fee  it.  Bn  Oyer  de  Records,  pL  i6. 
cites  38  rl.  6.  2. 

6«  In  rcfdevin  againft  A.  B.  and  C,  who  imparied;  and  at  die 
day  A,  and  B*  faid^  that  there  was  no  Jucb  C  in  rerum  naturoy 
judgment  of  the  writ;  &  non  allocatur;  for  it  is  afier  imtarlance^ 
contrary  before  imparlance ;  quod  nota.  Br«  Brief,  pL  404.  cites 
4H-  7.  17. 

7.  In  praecipe  quod  reddat,  of  the  manor  of  Dm  in  D*  the  tenant 
imparled^  and  after,  at  another  day,  came  and  pleaded,  that  nofucb 
tnJl  as  D.  within  the  fame  county.  And  the  opinion  of  the  court 
was,  that  he  (hall  have  the  jriea;  for  it  goes  in  bar,  as  here;  contra, 
if  he  was  named  J.  S.  of  D.  and  imparles,  he  fliall  not  lay  to  the 
writ  after,  that  no  fuch  viU  as  D.  &c.  Br.  Milbofiner,  pi.  57. 
cites  13  H.  7.  17, 

8.  If  a  man  be  impleaded  in  debt  upon  09  obligation^  and  the  de^ 
fendant  intparles^  and  does  runt  pray  that  the  condition  be  entered  of 

recordj  yet,  in  another  term,  or  at  another  day,  the  defendant  may 
plead  this  well;  per  all  the  juftices ;  quod  nota.  Br.  Barre,  pL  54. 
cites  21  H.  7.  30. 
J  In  trcC-  g.  After  a  general  imparlance,  one  may  i^eaA  jointenancyj  non*^ 
na^of  the  ^^"^^^  Over-dale  and  Nether-dale^  and  the  like,  whereof  he  is  not 
plaintiff  in  eftopped  by  his  appearance,  as  is  the  book  of  9  £d.  4.  36.  But  { 
ciie  procefc  mifndmer  and  the  like,  after  a  general  appearance,  and  imparlance, 
!l!l^!*rJ!!l    ^^  ^^W  be  concluded  of,  as  are  the  books :  and  therefore  the  way  in 

and  m  tiic       ,  -.  ...  .V**...!* 

ctmid  «iat  cafe  is  to  appear  in  this  manner,  viz.  J.  S.  qut  implacitatur  per 

•\Vatton,  to  mmen  y,  D.  cornperuit  i^  habet  dieni^  vel  petit  licentiam  interloquendi^ 
d!rf^^T    ^^h^^*  vifum,falvisfibi  omnibus  ad^antagiis^  ^c.  Heath's  Max.  20. 

impat  le^,  h^Jkall  mt  have  any  advaningt  of  the  vartanre  after  by  reafoH  of  the  imparlance.  Br.  Vari- 
ance, pi.  37.  dies  38  E  3.  X,  2.— Br.  Continuance,  p).  19,  cites  S.  C. Sc,  in  v^  iytxtaitwr 

'Uihtjhrmtd  ttjiamtnt  as  he  ought,  the  difittAaat  made  defence  and  imparled,  beJbaU  neihy »'»  «**•»" 
itrm  thai  there  is  a  variance,  fcilicet,  that  the  plaintiff  in  the  ttjlament  is  named  J.  C.  dteplatn  •ftha 
cburti  of  All  Seims  y  C.  and  in  Ui«  ^h  be  is  paine4  J.  C.  tha^iain  •  <mly ;  for  iht  ^kintff  fiaU  Ml 
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$e  etmuUtd  Hjhm  lik  lejtdmaa^  ha  wet  \  fo  of  deed  of  remainder  in  formcdon ;  contrary  of  an  obliga- 
\\Qo  i  for  this  fliall  remain  always  in  court,  and  then  it  is  apparcnc.  Br.  Variance,  pi.  44.  cites 
t9  H.  6. 7.— •  Orig.  (tuum.)      , 

After  imparlance  by  attorney,  to  the  name  of  J.  prior  of  St.  Pettry  he  nor  his  roafter  Ihall  not 
fay,  after,  that  he  is  of  St.  Ptur  and  Paul\  for  this  does  not  Hand  with,  &c.  for  all  is  parcel  of  hia 
aame;  coaira  of  Ovtr  D*  Md  Nether  D»  for  this  is  aMtion  and  m  parcel  of  bis  name,  and  fo  attorney 
may  plead  that  after  wbicbfiands  vntb,  &c.  but  not  that  which  is  contrary.  Br.  Attorney,  pL  ia« 
cites  35  H.  6.  5.—^— Br.  Mifaoroer,  pi.  cites  S.  C* 

10*  That  the  demandant  is  an  iflierty  mzy  be  pleaded  in  bar  after 
imparlance)  as  well  as  to  the  writ  before  imparlance.  Jenk.  130. 
pi.  64. 

1 1.  t  Outlatwjy  excommunication^  jointcnancy^  mifnofmery  or  »^ir-  ♦  g,  p^  g^ 
tenure  cannot  be  pleaded  after  imparlance,  to  the  perfon  or  the  writ,  after  im- 
Jenk.  130.  pi.  64-  cites  13  H.  7.  18.  ^u^T* 

may  be  pleaded  in  bar.  Br.  Brief,  pi.  36.  cites  35  H.  6.  36.— ——Br.  Eftoppcl,  pi.  24.  cites  S« 
C.  In  debt  upon  an  obligation,  outlawry  may  be  pleaded  in  the  plaintiff  in  * perfonai  afiion 

after  imparlance  becaufe  this  goes  in  bar ;  for  debt  by  obligation  is  forfeited  to  the  king  by  out- 
lawry in  the  f  obligee,  contrary  of  debt  upon  a  conti-a£t  or  trefpafs ;  hut  outlawry  in  difwi/uy  of 
fhefxrfon  ought  to  be  pleaded  before  imparlance.  Br.  Koiiability,  p!.  36.  cites  16  £44.  4.  ■  ■■ 
•  Jii  in  debt  or  gnods  carried  away ;  for  the  debt  and  goods  belong  to  the  king,  and  not  to  the  plaintiff 
\rho  flies  ;  it  is  otbet^ife  in  trefpafi  of  battery ^  and  cluufofrafh ;  for  uncertain  damages  only  are  to  b# 
recovered,  and  perhaps  they  will  not  be  recovered.  Jenk.  130.  pi.  64.— f  Orig.  (obligation) 
■  ■  After  imparlance,  the  defendant  pleaded  outhtwry,  in  the  plaintiff,  and  it  was  agreed  by 

the  whole  court,  to  be  no  plea,   a  Roll.  R.  59.  Hiil.  16  Jac.  B.  R.  Baron  v.  Hayne* 

12.  A  clerk  of  the  hamper^  who  is  making  his  account  in  the  exche^  in  debt  th« 
fuer  is  fued  thereby  A,  a  judge;  the  defendant  imparles;  this  im-   defendant 
parlance  ihall  deprive^  in  this  fuit,  the  clerk  of  the  hamper  of  his  jj^^j^^^  '* 
privilege  as  an  officer  in  the  court  of  chancery ;  but  if  he  had  not  term,/a/- 
imparled  he  fhoiild  have  had  his  privilege,  becaufe  he  was  attending  his  «"''  omnitmt 
account  j  for  he  ought  to  perfeft  his  account.     Jenk.  1 3 1 .  pi.  67.      ji/^"^^jl. 

tinibus  oimimodis  tarn  ad  breve  piam  ad  Horrafionem,  and  at  the  day  he  caft  fuperfedeas  of  the  chan« 
eery  of  the  privilege ;  fed  non  aUocatur,  by  reafon  of  the  imparlance,  which  affirmed  the  jurifdic- 
cion  of  tlie  court ;  quod  nota  by  award.  Br.  Privilege,  pi.  x  5.  cites  aa  H.  6.  7.  ■  G.  Hiif .  C. 
B.  cites  S.  C.  [but  is .  mifprinted,  viz.  71  for  7.]  but  fays,  tliat  the  true  reafon  of  that  refolutioa 
feems  to  be,  that  by  this  imparlance  he  has  conhned  himfelf  to  take  advantage  only  of  the  defeac 
[defe^l]  in  the  writ  and  count ;  but  had  he  obtained  from  the  court  a  general-fpecial  imparlance, 
ynz.fulvif  omnibus  &  onmimndit  advantagiis  €sf  exceptionibus,  he  might  then  have  pleaded  his  privilege ; 
for  that  is  not  to  ouft  the  court  of  their  jurifdidiian,  but  is  a  privilege  which  each  court  aliov.'8 
to  the  officers  of  the  other  to  be  fued  in  their  own  court  only,  and  the  modern  mtbttritiet  at 4  txtf^eftf 
that  pt  ivilege  may  be  pleaded  after  a  general-fpecial  imparlance*  Hut  thiii  privilege  is  reftffiined  to  ^fnitt 
im  their  vwn  riel^,  and  not  as  cxecutorSi  &c  and  where  an  officer  of  one  n-Mtfuer  an  officer  of  another 
court,  the  defendant  (hall  not  plead  hii  privilege,  G.  Hift.  of  C.  B.  170, 171.  and  as  to  the  firft 
of  the  twolaft  points  cites  Hob.  ^77.  Gaois's  case,  and  as  to  the  laft  point,  %  Mod.  293.  Ham* 
fileton  V.  Scroggs.-— »*  This  laft  cafe  is  mifprinted,  293.  and  (hould  be  296.  but  not  adjudged, 
and  was  Pafch.  30  Car.  a.  C.  Bf  4nd  the  fame  point,  a  Lev.  129.  Hill.  16  and  27  Car.  2.  B.  R. 
Dkakimsv.  ScRooGS,  fergeant  at  law,  where  the  court  held,  that  he,  as  fergear^  at  law,  wai 
Cuable  in  any  court  at  Weftromfter.  -So  in  cafe  of  an  attorney  of  C.  B.  who  was  executor, 

and  fued  as  fuch  in  B.R.  i  Salk.  2.  pi.  4.  Mich,  ti  W.  3.  Newton  v.  Rowland.  ■  -So  wbort 
Cued  as  admioiftrator.  1  Salk.  7.  Hill.  4  Anose,  B.  R.  Lawrence  y.  Martin* 

13.  In  a  futt  againft  an  f;rrrf^/^,  if  ht  pleads  that  be  hadadmi-- 
BJ/ieredy  and  traverjes  the  executorjhipy  it  is  ill  j  being  only  in  abate- 
ment, and  not  pleadable  after  a  general  imparlance.  2.  L.  r.  R.  35. 

14.  Debt  on  bond  of  loo/.  after  imparlance,  the  defendant  plead* 
cd  to  the  jurifdiSliony  that  none  of  the  privy  chamber  ought  to  be 
filed  in  .any  other  court,  at  the  fuit  of  any  perfon,  without  fpecial 
licence  of  the  lord  chamberlain  of  the  hoiifehpld,  and  that  he  is  om 
rf  the  frivj  chamber.    The  plaintiff  demurred,  and  a  refpondeas 

O  d  a  oufter 
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oufter  awarded  *,  for  fuch  plea  cannot  be  pleaded  after  imparlance^ 

and  the  plea  itidf  is  ill ;  and  the  court  feemed  to  be  offended  with 

'  the  (aid  plea.    Raym.  34  Mich.  13.  Car.  2.  B.  R.  Barrington  v. 

Venables. 

r^^ol       15-  If  21  defendant  pleads  to  the  jurlfdiSfton  of  the  court,  he  muft 

•  D.  210.     ^^  *^  inftanter  on  his  appearance  j  for  if  he  imparls,  he  owns  tbi  ju- 

b.Marg.pL  ri/di^ion  of  the  court  by  craving  leave'  of  the  court  for  time  to 

47.  contra,   plead  in ;  and  the  court  fi>aU  never  be  eufted  of  its  jurifdiftion  after 

^s^tftU^    //F^flrAzflc^  unlefs  it  be  die  plea  oi^ ancient  demefne^  which  may  be 

wmV  mi  mi  pleaded  after  imparlance,  becaufe  the  lord  might  reverfe  his  judgment 

tothsbar^     by  Writ  of  dlfceit,  and  it  goes  in  bar  of  the  adtion  itfclf,  (viz.)  in 

%^T     ^^"^  ^^^^'  ^-  "^^-  c-  2-  h8. 

Maiihall  v.  Allen and  Cleik  v.  Hampton.        ■        Cro.  C.  9.  Pafch.  i  Car.  C  B.  Curia  ad- 

vttare  vulc.    Marihail's  cafe. 


Unlffi  the 


3:^:-    Hift.C.B.H8. 

ibeta-m  in  tvbub  imparlance  was  allowed,  fuch  excommunication  may  he  pleaded  after  imparlance. 
G.  Hill.  C  B.  Z49. 

^A^'i?*  ^7*  ^11  pleas  in  abatement,  (unlefs  to  the  jurifdtSfhn  and  privi-' 

Repfaj4'.     ^S^)  ^^J  "^  pleaded  after  fpeclal  imparlance  \  hut  privilege  can  be 

feem  to  be    only  pleaded  after  a  general  imparlance ;  becaufe  it  fV  neither  an 

contrary,      obje£!ion  to  the  writ.  bill,  or  count.  G.  Hift.  C.  B.  140. 
and  thai  '  '        '  ^^ 

^rrviTi^^  cannot  be  pleaded  after  imparlance ;  it  is  not  faid  in  either  of  the  cafes,  that  it  was  a  fpc- 

cial  or  general  imparlance,  and  the  latefl:  r«foIution,  (viz.)  HarJrcfs  and  Lutwich  are  cxprefs  in 

point,  that  it  may  be  pleaded  after  afpaial  imporlance  J  for  it  docs  not  ouft  them  of  their  juHfdic- 

tion  but  is  a  privilege  which  each  court  allows  the  officers  of  another,  to  be  fucd  in  their  own 

court.  G.  Hift.  C.  B.  14^        —It  has  been  held  by  fome  of  the  books,  that  this  may  •  iw/  be 

pleaded  after  imparlance  ;  htcaufe  by  imparling  he  aglims  the  jwiidif lion  of  the  court,  which  by  this 

fUaU  vfould  (w/?.  G.  Hift.  C.  B.  169.  But  in  all  ihefe  cafes,  (t  except  22H.6.7i.)itis 

not  faid,  whether  it  was  a  fpecinl  or  general  imparlance;  and  after  a  general  infm  lance,  it  is  certain 

it  eamM  be  pleaded;  for  the  defendant  then  muft  plead  in  chief.    G.  Hift.  C.  B.  170. — 

•  S.  P.    But  the  praArce  hai  been  only  to  make  it  a  refpondeas  oufter;  per  HoU  Ch.  J  11  Mod.  40. . 
Anon.  A  [ftecial  imf>.irltnce  admts  the  jut  ifdidlicn  of  the  court,  though  it  has  been  otberwif6 
«fcd.  Ibid.  I  See  pi.  ri.  in  the  notes. 

18.  In  indebitatus  affumpfit  tender  was  pleaded  after  imparlance^ 
and  held  to  be  ill.  Lutw.  238,  239.  Morris  v.  Coles. 

19.  The  qucftion  was,  whether  tout  temps  prijl  was  a  good  plea 
.  after  a  general  imparlance  ?  it  was  objcdied,  that  the  defendant 

after  imparlance  (bould  not  plead  any  thing  contrary  to  the  matter 
in  the  declaration,  to  which  he  imparled,  as  baftardy  to  an  adion 
brought  by  an  heir,  &c.     But  the  court  was  of  opinion,  that  the 

•  G.  Hift.    plea  was  not  good  5  for  petit  licentiam  interloquendi  is  no  more  in 
CB.148.     Englifli  than  for  the  defendant  to  fay,  I  will  take  time  and  rMve 

what  to  do^  which  is* contrary  to  the  being  always  ready.     %  Mod. 

62.  Mich.  27  Car.  2.  C.  B.  Anon. 
Ther©.  *0'  Sci.fa.  tejled  12  Feb.  by  an  adminijiraior  againft  the  de- 

porter  lays,  fendant  as  tertenant,  who  imparled  generally^  and  after  demanded 

SlI^  of     V^  rf*^^  ^''^'■^  of  adminijlration^  which  bore  date  26  March  follow^ 

infi 
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ing\  the  Adtndznt  pleatied  this  in  abatement;  the  plaintiff  demurred,  ^j.'^"^|p"^ 

becaufe  he  cannot  plead  in  abatement  after  a  general  imparlance,  j^joesnot 

But  per  Cur.  it  appearing  now  upon  the  record,  that  the  plaintiff  rightlr  ap- 

brought  his  aftion  before  he  had  caufe  of  aftion,  they  ought  ex  [JJJ'J.^!^ 

officio  to  abate  the  writ,  and  fo  they  did ;  though  he  could  not  have  lei.  ^^  ^^ ' 

fa.  tcfted  after  12  Feb.  till  Eafter  Term  in  B.  R.  notwithftand-  adminiftra- 

ing,  in  truth,  it  might  be  fucd  out,  after  the  adminiftration  granted  '»^  ^?^ 

in  die  vacation,  otherwife  where  the  fuit  is  by  original  out  of  chan*  ^{„^  i„ 

r^fy,  where  the  court  is  always  open.  2  Lev.  197.  Trin  29  Car.  2.  aPergenc 

Harker  v.  Morcland.  "^  >™P^- 

lance. 
Qnsere  tarn  en,  for  the  oyer  may  be  after  general  imparlance.    Ibid. 

21.  On  a  plea  to  the  jurifdidlion  on  fpecial  privileges  it  is  ufual  F  ^/LO  1 
to  grant  a  fpecial  imparlance  as  in  the  common  cafe  of  conufance^  ^^^^  .^^ 
&c.  for  Oxford,  &c.  but  they  cannot  imparl  generally.    Cumb.  68.  parlance  it 
Triiu  3  Jac.  2.  B.  R.  Anon.  is  too  late 

•    for  Che 
chanceUor  oiCuuthrid^i  to  claim  conufance.     10  Mod.  125.  B.  R.  Cambridge  Univerfity's  cafe. 

22.  Whether  recufancy  may  be  pleaded  in  difability  of  the  perfon 
of  the  pbintiff  after  an  imparlance  ?  (ee  8  Moo.  43.  Pafch.  7  Geo. 
CoLViN  V.  Fletch£R  debated.  .And  afterwards  this  being  a  plea 
in  abatement,  judgment  was  given  for  the  plaintiff  nifi;  and  at  the 
day  it  was  urged  to  fet  afide  the  rule,  that  they  were  feveral  pre- 
cedents of  fuch  pleas  in  Raft.  Ent.  But  per  Cur. f  if  they  are,  it 
muft  be  of  pleas  pleaded  after  the  laft  continuance ;  and  afterwards 
the  rule  was  made  abfolute*  8  Mod.  381.  Pafch,  11  Geo.  Col^ 
vin  V.  Fletcher, 


(D)  To  what  Time  Imparlance  may  be. 

J  'TX/"  H  E  N  a  declaration  upon  a  ccpi  corpus  is  delivered  againft  But  i/the 

^^    the  defendant  in  Hillary  or  Trinity  7>r;ii^.vhercin  the  writ  jJccUratioo 
is  returnable,  (if  it  be  by  bill)  or  within  the  next  term  following,  |^  mu^i» 
the  defendant  may,  by  the  rules  of  the  court,  imparl  to  the  next  mas  term, 
term  after  the  term  wherein  fuch  declaration  is  delivered.     2  L.  P.  before, 

*^  3"'  ammaruint 

and  in  E^jfter  terra  before  mcnfem  P;ifch«,  the  defendant  muft  plead  to  try  the  caufe  if  the 
pbintiff  will ;  and  when  delivered  after,  muft  plead  to  enter.  But  if  the  defendant  doth  not  ap- 
pear, but  the  bail  bond  is  fued,  and  afterwards  in  another  term  bail  is  put  in  to  the  original  ac\ion> 
and  a decLiration  is  delivered  forthwith  upon  that  bail;  there  the  plaintiff  may  give  rules  to  plead 
prefently  ;  and  if  he  do  not  plead  before  the  rules  are  out,  he  may  fign  judgment;  becaufe  tha 
fault  here  lies  only  in  the  defendant,  againft  whom  the  plaintiff  could  not  declare,  unlUl  ho  bad  ptt( 
tfi  bail  t  and  he  ftudl  never  take  advantage  of  his  own  laches.    2  L.  P.  R.  36. 

2.  Where  the  defendants  cafe  requires  a  fpecial  pleay  and  the  5owhero 
matter  which  is  to  be  pleaded  is  difficulty  the  court  will,  upon  a  mo-  th^fUntif 
tion,  grant  the  defendant  longer  time  to  put  in  his  plea  than  other-  ^'\ff 
wife  bv  the  rules  of  the  court  he  ought  to  have.     2  L,  P.  R.  36.  «r  wnth^, 
cites  Hill,  aa  Car.  i,  B.  R.  ^."^^J 

txnngt  from 
lb*  Atjtndam  which  doth  belong  unto  him,  anJwherety  h*  is  to  mike  his  Jefenet  and  is  difabl'd  by  tlie  re- 

Uining  thereof  to  plead  for  bis  beft  advantage^  the  court  will  grant  aa  imparUnccj  to  the  Uefend.int 

P  d  3  umiU 
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imtill  the  pUtntiff  deliver  stvBte  him,  or  bring  it  into  court,  and  Alfo  a  conTenient  tine  after 
Tintill  he  can  draw  up  his  plea  i  for  the  law  gives  every  defendant  eonvenieni  time  to  make  bis  hjl  Ht^ 
Jt»e4\  and  in  this  cafe,  if  the  plaiotiffbe  delayed,  it  (hall  be  adjudged  his  own  fault*    i  L.  P.  R« 
57.  cites  Hill  aa  Car.  t.  B.  R. 

3.  Whether  a  pcrfon,  bound  by  ruogmjance  to  appear  the  jirft  day 
of  the  tervty  on  entering  appearance  after^  may  imparl  till  the  next  term  1 
12  Mod.  562.  the  Ksng  v.  Fitzgerald* 
<  Mod.  4*     A.  bound  by  recognizance  to  appear  and  anfwer  to  an 

»43-  s.  C*  information^  appeared  and  prayed  an  imparlance  i  the  attorney  ge-* 
Hoitf  here-  ^^^^  ^^^  ^^  imparlance  is  not  to  be  denied,  butalked  how  long  he 
to  ore  im-  ihall  be  allowed  ?  and  per  Cur.  an  imparlance  js  a  reajonahle  time 
parlances  /^  advife^  and  there  have  been  from  one  return  day  to  another,  biit 
fit>m  wie  "°^  ^^^y  ^^^  ^\wzysfrom  one  term  to  another  in  the  crown  office. 
return  of  But  by  Holt  Ch.  J.  it  feems  reafonable  that  the  defendant  (hould 
Mich,  term  have  the  fame  time  onfuch  appearance  as  if  he  had  flood  out  and  comt, 
h\AUn^*  i«  upon  attachment  or  caplasy  viz.  the  fame  time  that  the  length  of 
fUa^fidei^wt  die  procefs  would  take  up  and  no  more;  for  when  he  had  come  in 
we  have       upon  that  he  muft  plead  inftanter.     j(  Salk.  39^.  Mich.  3  Amue^ 

Un^s'te  a     ^^  ^*  ^^  ^^^^  V*  Rawlins, 

iUy  certain  in  the  fame  term.>  '  .But  though  the  court  declared  this  very  reafonable,  yet  no  nila 
was  made.  ibid. 

*  Heretofore  whe»  one  came  in  upon  a  recognizance  or  hab.  corp.  they  ware  put  to.  plead 
inftanter ;  indeed  in  the  Bi  s  h  o  p  's  c  a  s  a  by  great  advice  they  pleaded  that  they  ought  to  have  time  to 
imparl,  but  ruled  that  they  ihould  plead  inftanter  i  but  that  was  thQught  bard  and  ti  now  redrefle^ 
Arg.  per.  Northey  attorney  general,    ibid. 

•[341] 

See  Ley        (E)  DoDc*     l^Aat  may  be  Jom  after  Imparlance, 

•  In  Brook  I.  T  N  trefpafs^  the  *  plaintiff  counted  and  left  afpacefor  the  place^ 
kis(dcfcn-  A  and  the  defendant  imparled,  the  plaintiff  after  this  cannot 
*^^J  amend  his  count,  and  therefore  it  was  awarded  that  the  plaintiBT 

take  nothing  by  his  writ.     Br.  Count,  pi.  I2.  cites  20  H.  6.  i8. 

2.  In  debt  upon  a  fingle  hill^  the  defendant  after  imparlance^/ftf^<f 
payment  cfpart  af^er  the  lajjt  continuance^  13  petit  quod  billa  cajjetur^ 
bfc.  the  plaintiff  denied  the  payment^  and  the  defendant  demurred*^  it 
vras  refolved  Iby  Roll.  Ch.  J.  (only  in  court)  that  though  it  be 
pleaded  after  imparlance  and  iuue  tendered  upon  it,  yet  it  is  not  per 
remptory  upon  a  demurrer]^  but  that  if  after  imparlance,  the  defendaot 
pleads  a  plea  in  abatement  which  is  ivaved  by  the  imparlancey  the 
plaintiff  muji  not  demur  but  move  the  court  that  he  may  be  eompeUid  t4 
plead  tn  chiefs  but  if  demurrer  be  joined  upon  it,  it  is  not  peremp* 
tory  to  the  de^ndant  though  the  demurrer  be  adjourned  to  another 
term ;  and  a  refpondeas  oufter  was  awarded*  Allen.  65.  Trio.  24 
Car.  B,  IL  Beaton  ¥•  Forreft.  "  ^ 


Jmiiluatuti' 
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3fm|)ltcdtton* 

(A)  Of  Implications  in  general,  IZe£^!' 

!•  p^  VER  Y  aft  that  does  enure  to  another  zSt  by  implication  ibid.  ?«, 
•*-*  ought  to  be  fuch  as  of  necejjity  ought  to  enure  to  the  other  ^.Jj^*  **• 
a£l,  which  cannot  be  taken  to  be  otherwife.     Arg.  Bridg.  55.  Trin.  jac/in  cafa 

12  JaC*  of  RabiD- 

fon  V. 
Groves.— J?irf  vahtn  the  a£l  of  the  party  may  be  without  any  foch  implication  and  tbt  wteMivr 
to  be  implyed  refit  indijertnt,  then  it  is  quite  contrary.    Bridg.  83.  Ibid. 

2.  An  implication  can  not  be  intended  by  deedy  imlefs  they  are  apt 
words,  but  otherwife  in  a  will.     Brownl.  153.  Mich.  15  Jac.  Ne- 
il V.  Nevil. 

3.  An  implyed  intent  muft  not,  without  dear  expreffion,  alter  the 
equitable  general  law.  Arg.  Hill.  28  &  29  Car.  2«  i  Chan.  Cafes 
297.  in  cafe  of  Ford  Lord  Grey  v.  Lady  Grey  and  al. 

4*  An  e/iate  by  implication  was  never  thought,  of  in  a  deed^  nor 
in  a  will  but  in  cafe  of  necejjity.  4  Mod.  156.  Mich.  4  W.  &  M. 
B*  R.  Davis  v.  Speed. 

5.  No  im^ication  {hall  be  allowed  againft  an  expreft  eftate  limit-   s.  p.  i 
cd  by  exprejs  words.     1  Salk.  226.  HiJJ.  5  W.  &  M.  B.  R.  Good-  Saik.  .36. 
right  ¥•  Cornifli.  "*"•*•. 

o  Annac,  in 

Cane.  Popham  v.  Bamfield* 

6.  An  exprejs  ejtatefor  life  cannot  be  enlarged  hj  implication,  but 
by  exprefs  words  it  may ;  per  Wright  K.  and  2  Ch.  J.  and  1  J. 
Mich.  1703.  2  Vern.  449.  Bamfield  v.  Popham. 

7.  It  is  a  general  rule  that  where  an  ejlate  is  to  be  raijed  by  im^  f  -94.2  1 
plication  it  mu/i  be  a  necejfary  and  inevitable  implication,  and  fuch  as  ■•  *^^  ** 
that  the  words  can  have  no  other  condruAion  whatfoever.     Arg. 

Cafes  in  Chan,  in  Lord  Talbot's  time,  9.  Mich.  1733-  in  cafe  of 
LfOrd  Glenorchy  v.  Bofville. 


■^p" 


Jtnptitionnttnt.  F01.47. 

(A)  What  ASi  or  Thing  fhall  be  an  *  Imprifon-  •  f„ 

ment.  VT*?* 

f<Ule  im- 


prifonroenC 
Ho 


[  !•  Jif  every  cafe  where  a  man  i$  arrejied  by  force  and  againft  his  feeTrcf- 

•*  will,  bcs  it  in  the  high-ftreet  or  elfwhere,  though  hfe  be  not  ^^^  ~* 

imprifoned  in  a  houfe,  yet  this  is  an  impxifonment.    22  AiT.  85.  /rams  my 

per  Thorpe.  1  ^»«'  ««- 

*^  *^     ■*  prifonsall 

my  body  where  he  boUs  fujfuk  in  thtJUcb^  or  my  htad  U  tbt  pUhry  without  authority*  fo  this  is  an 
inprifonniait  to  ^  t)w  body ;  per  Catefby .  Br.  Corporatioosi  pL  63.  cites  11 E.  4. 7  •  1 2.  ay.  67, 

P  d  ^  [  2,  If 


34  2 


3[mpti(ianment 


[2.  If  a  man  carries  away  the  wife  of  another  man  with  ths 
ajjent  i"   '     "       '  ...       -.><.. 


Br.  Falfe 

mm"  ph"     <?^"^  ?r  ^^'  y^^'*'  *^'  without  the  ajfent  of  the  baron^  this  is  not  an 
».ckesS.C.  imprifonment,  becaufe  it  y^^s  with  her  wiU.     14  H.  6. 2.  b.  J 


(B)     fF&at  Terfons   may    Imprifon.    \Perfons   not 

Officers.] 


Br.  Favqc 
Imprifon- 
menC,  pL 
28.  cites 
S.C. 

•  This  is  in 
the  Tmaileft 
editions. 


[  |.  T  F  the  majlir  imprifons  a  manjuftly  in  a  houfi 
^   door,  and  delivers  the  key  to  the  fervani  to  li 


and  locks  the 
keep,  the  fer- 

vant  may  well  juftify  it ;  ptherwife  if  it  be' not  a  lawful  imprifonment* 
22E.4..  43.  J 

2.  The  baron  brought  a£lion  of  falfe  imprifonment  for  imprifon- 
ing  his  wife^  the  defendant  faid^  that  he  declared  [*  to  the  feme  that 
her  hufband  was  taken  and  imprifoned]  for  \  a  Scot^  and  Jhe  looked 
wild  and  lunatick^  whereupon  the  defendant  to  avoid  mifchief  took 
her,  and  put  her  into  his  houfe  for  an  houry  which  is  the  feme  im- 
prifonment; but  Fairfax  held  this  no  plea;  for  a  jur]^  cannot  try 
his  conceit  or  mind,  but  he  ought  to  have  fumujed  in  faSly  that 
Jhe  was  ivildy  and  that  he  fuppofed  Jhe  would  have  killed  herfetf^  or  da 
other  mifchiefy  as.  to  burn  an  houfe ;  bv  which  the  defendant  plead- 
ed accordingly,  and  the  other  faid,  de  fon'tort  demefiie  abfque 
tali  caufa,  &c.  Br.  Faux  Imprifonment,  pi.  28.0cites  22  £• 
4.  45. 

3.  If  a  m^nfees  two  fightings  he  may  lawfully  part  them^  and  put 
pne  into  his  houfe  till  the  fray  be  over.     Ibid, 

4.  Contra^  where  he  ices  two  quarrelling  \  for  perhaps  they  will 
not  fight.     Ibid. 

5*  But  where  a  man  is  mad^  and  another  doubts  that  he  will  do 
mifchiefh^  may  keep  him  as  above.     Ibid, 


?!^Ta)'     (^)  ^y  '^^01^  iht  lmv^n(onmtnt  Jhall  be /aid  \o  be 

made. 


'cujly.  Br. 
Fatix.  Im- 
prifon- 
ment, p*. 
iS.  cites' 
S  C. 

^[343] 


[  I.  T  F  the  majter  imprifons  a  man  t  in  a  houfe  and  locks  the 
^  door,  and  delivers  the  key  to  the  fervant  and  commands  him 
to  keep  him  fafe^  and  he  does  accordingly;  this  is  an  imprifonment 
by  the  fervant  as  well  as  by  the  mailer,  he  having  notice  that  the 
man  was  *  in  prifon  in  the  faid  houfe ;  but  otherwife  it  would  be  as 
to  the  fervant  if  he  had  not  notice  of  it.     22  E.  4. 45. } 

2.  A.  was  committed  by  a  -privy  counfelhr  and  afterwards  remo- 
ved by  hab,  corp.  and  committed  by  B.  R,  It  Ihall  now  be  feid,  that 
he  IS  imprifoned  by  the  commitment  of  B.  R.  and  not  of  the  priyy 
counfellor;  by  the  better  opinion  of  the  court.  Goldf.  133.  pK 
31.  Hill.  43  Eliz.  Arundel's  cafe. 


(B)  Imprilbmneott 
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(D)  Imprifonmcnt,     Excukd  or  avoided  iy  it,  w6at  ^ceDurtr^ 

\      ^  *■  ,  -^  per  tot.— 

may  be.  Knw 

(W.3) 
(W.4.) 

I,  "IT^HERE  a  man  is  imprifoned  at  the  time  of*  outlawry^  Utiawry 

^^  he  fhall  avoid  the  oudawry,  and  hence  it  follows  that  %  [^)  P^^  *' 
recovery  by  default  at  the  time  of  the  imprifonment  is  error,  and  a  saver  de- 
man  mall  avoid  it  by  error.    Br.  Error,  pi,  57.  cites  f  3  H,  fault,  pi.  4^ 

^    .fy  cites  S,  C« 

cites  33  H.  6.  ift,-i— .$•  P.  Bulf.  170.  Anon.——*  S.  P.  be  the  outlawry  in  debt,  trefpafs  or  ap-r 
peal  of  robbery,  fcc.  JUitt.  S.  437.  laft  part ;  but  Coke  favs,  tiiat  for  matters  of  fa6^y  as  imprifon* 
meaty  &C.  it  mud  be  by  writ  of  error,  unlefs  in  cafe  of  felony  ^  and  then,  in  favorem  vitae,  he  may 
plead  it ;  but  fuch  imprifonment  nuil  be  by  procefs  of  law  m  imntum,  and  not  by  coofent  or  co^ 
vin ;  for  that  is  as  his  own  act.    Co.  Litt.  259.  b.        };  Litt.  S.  43s* 

2.  If  a  man  in  pri/on  be  dij/eifed^  and  the  diffeifor  dies  feifed  during  the  ^«'.  |f  he  be 
imprifonmenty  yet  difleifee  m^y  enter  notwithftanding  fuch  defcent ;  ^^jf^, 
becaufe  he  coiUd  n6t  make  continual  claim  when  he  was  in  prifon.  Ugt,  and 

Litt  S.  436,  the  defcent 

is  cad  dur- 
ing his  imprifonment  difleifee  Ihall  be  bound.  Co.  Litt.  259.3.— —Litt.  S.437.  cites  Pafch. 
31  H.  7.  But  Coke  fays,  that  this  is  an  addition,  and  the  book,  miftaken,  which  is  9  H.  7.  24. 
b.  And  the  rr^yon,  that  a  m.in  imprifoned  (hall  not  he  bound  in  this  and  the  like  cafes  /'» 

becanfe  *  by  intendment  of  l^w  he  is  kept  without  intelligence  of  things  abroad  ;  and  alfo  th;ic 
he  b  :th  not  liberty  to  go  at  large  to  make  entry  or  claim,  or  Ceek  counfel.  And  io  note  a  divir^ 
Jity  between  a  ncUfe  who  might  have  intelligence,  and  a  man  in  prifim*  Co.  Litt.  259.  And 
among  otlier  books  cites  Fleta,  lib.  6.  cap.  52,  53.  but  it  is  mifprinted  for  cap.  54.—*  Per 
Catlyn.  PI.  C.  360'.  in  cafe  of  Stowell  v.  Zouch. 

So,  if  he  \aAfidUn  into  the  kimis  of  thieve t  who  bad  bwnd,  robbed  and  detained  him,  fo  that  he 
could  not  come  or  fend,  this,  if  well  proved,  might  iave  the  freih  default  after  fummons  in  a 
reala^on,  Fleta  396.  cap.  14.  f.  6.^— ^382.  cap.  7.  f.9.  S.P« 

3*  Imprifonment  (hall  excufe  appearance  to  make  a  coTttinual 
clainij  and  fhall  avoid  a  defcent  if  he  is  imprifoned  at  the  time ;  per 
Williams  J.  Bulf.  170.  Trin.  9  Jac,  in  an  Anon,  cafe. 


(E)     Unlawful  in  pefpcdt  of  the  Place  where. 

I.  31  Can  a.  cap,  2.  ena£b  that  najubje^  JhaU  be  fent  prifoner 
into  Scotland^  Ireland^  Jerfey^  Guernjey\  Tangier^  or  to  anyplace  beyond 
|he  feas,  within  or  without  his  majefly's  dominions.  And  any  one  fo 
imprifomd  Jhall  have  an  action  offalje  imprifonment  againft  the  terjon 
^  whom  he  JhaU  befo  committed^  detained^  imprifoned^  Jint  prifoner^ 
$r  tran/ported',  and  again/l  all  perfons  that  Jhall  franuj  contrive^ 
write  J  Jealy  or  counterjign  any  warrant  or  writing  for  fuch  cornmit- 
menty  detainer  J  imprifonment  or  transport  ation^  or  Jhall  be  advijingy 
aiding  or  ajft/ling  in  thefame^  the  plaintiff  Jhall  recover  treble  c^s 
bejides  damages  \  which  damages  JhalL  not  be  lefs  than  500  /•  And 
fbefaid  offenders  Jhall  be  difabUd  to  bear  any  office  af  truft  and  incur 
f  pramunircy  and  be  incapable  of  a  pardon. 

Not  to  extend  to  perfons  contracted  to  be  tranjportfd^  nor  to  perfons 
fonyi^cd  of  felony  and  praying  tranfpqrtatioru   * 

Providid 
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Provided  that  per/ins  having  committed  any  offence  in  SagUmif 
Ireland^  or  the  plantationsy  mayi  befent  thither  to  receive  their  trials 
as  heretofore. 


[  344 }  (F)  What  gives  a  Power  to  imprifon.  And  ^y 
^cjBdge  ^bat  Courts^  &c.  Imprifonxnent  may  be. 

PbyHcians. 

«^ There »  j.  o  OM£  *  couits  may  £ne»  and  not  impriibiiy  as  tlie  eawri 
wWchmay  ^^^ »  ^^°^^  cannot  fine  nor  imprifon,  but  amerce,  as  the 

line  but  county  courty  hundred  courty  court  barony  i^c,  for  %  no  courty  but  a 
«ay  »ni-  court  of  record  can  fine  or  impriibn;  as  F.N.  B,  73.  t  (B)  if  a 
55w?4»  man  lie  conviSed  before  the  flierifF  in  writ  of  |  recaption,  the  de- 
ittt  i  per  fendant  (hall  only  be  amerced.  But  if  he  be  convi<&d  in  writ  of 
Coke  Ch.  recaption,  before  the  juftices,  he  (hall  be  fined  and  impriibned,  but 
he  There!.  ^^^  amerced  i  and  with  this  accords  9  H.  5.  i.  b.  Some  may  im- 
fore  fays«  prifon  and  not  fine,  as  the  f[  conftables  at  petty  fejfions  for  any  affray 
19  the /^-  made  in  dijlur bonce  of  the  courts  but  they  cannot  fine;  fome  courts 
w*.  RoU-  ^jj^n  neither  fine,  imprifon  or  anlerce,  as  the  ecckjiajiical  courts 
Trin.  12  ^^^^  before  the  ordinary,  arch-deacon,  or  their  conuniflaries,  and 
Tac.  B.  R.  fuch  as  proceed  according  to  the  canon  or  civil  law,  cites  Br.  Ut. 
b  ^^  of  ^^^^'^  ^n*  ^^  ^^°^  courts  may  fine  imprifon  and  amerce,  as 
BuiloTv.  ^^  ^^^  requires,  as  the  courts  of  record  at  Weftninfler  and  elfi^ 
Godfrojr.-**  where,     iz  Rep.  43,  b.  44.  Mich.  12  Jac.  in  Godfrey's  cafe, 

♦  8  Rep. 

jS.  h.  in  Griefly's  cafe.-«--S.  P.  8  Rep.  120.  a.  in  Dr.  Bonham's  ciafe.— By  the  Hat.  W.  e. 
cap.  11.  jIuStwi  are  impowered  to  commit  the  defendant  to  pnfon^  which  none  but  judges  of 
record  can  do,  and  confeqoently  they  are  thereby  made  judges  of  record,  xo  Rep.  lo).  a.  ra 
a  nota  of  the  reporter,  and  Cites  a  H.  6.  41. and  10  H.  6.24.  b.  a$.  a.  accordingly.*— 'S.  P. 
a  Inft.  380.  cites  20  H.  6.  17,  18.  S.P.  12  Mod.  388,  389.  by  Holt  Ch.  J.  in  delivering  the 

opinion  of  the  court.  Pafcb.  12  W.  3.  in  cafe  of  Gren? tile  ▼.  College  of  Phyficians.— — Bui 
the  auditors  make  a  record  whejn  they  commit  the  defendant  to  prifon.  And  fo  %jufike  off>€ac$ 
mpw  vitt»  of  force  may  commit,  but  he  ought  to  make  a  raordofii,  %  Rep.  120.  ut  fopi  •%  It 
iiould  be  73.  (P)—  II 8  Rep.  60.  q.  in  Beecher's  cafe. 

^  Some  have  power  to  imprifon  by  law,  mt  hy  way  of  pumjhmra^  hut  by  nM>€ty  ofprtvntim  | 
as  a  confitirk  may  commit  one  to  prevent  nfray^  but  if  he  docs  it  malitiofe,  an  a£kion  lies  againft 
^im,  becaufe  he  does  it  not  as  judge ;  and  there  are  other  mimjiirial  commitments^  as  hyju/Hces  of 
peaee^  commijftoncr:  of  baukrupts^  ^c»  for  which  adtion  may  li^m     i%  Mod.  388. 

But  in  2.  The  king  conjlituted  a  governor  and  council  of  Jhte  of  Barbae 

'^^\  ^^^'  does.  Ip  aftion  of  felfe  imprifonment  brought  againft  die  governor 
h^ufe  of  for  imprifohing  the  plaintiff  by  order  of  the  council  judgment  was 
lords,  it  given  for  the  plaintiff  in  B.  R*  Hill,  3  Jac,  2.  3.  Mod.  JS9« 
was  argu<^  Witham  V.  Dutton* 

that  though 

it  did  not  appear  that  the  king  gave  any  authority  to  the  governor  and  council  Co  comroit,  yet 
it  \%  incident  to  their  authority,  st  being  a  evitncil of  flate  i  the  council  here  in  England  commit  no 
otherwife ;  and  where  the  commitment  is  not  authorized  by  law,  the  king's  patent  gives  no 
power  for  it ;  but  the  government  muil  be  very  weak  where  the  council  of  ftate  cannot  commit 
a  delinquent!  fo  as  to  be  forth-coming  to  another  court  that  cannot  punifh  his  delinquency  ;  and 
therefore  prayed  that  the  judgment  (hould  be  re^rfed^  and  tbo  fam^  was  aocArdioglT  npfaliBd« 
Pari.  Cafes  34*  Dmton  v.  WittaD>  HgwcU  9»  «L 


Snipi^lM 
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Sfntptoper  CCS^tifi;. 


See  Condi* 

Orants.«—« 
r    »  •         Indi^mcnt 

|.  ^  HE  law  takes  words  of  fubftance  and  riot  ufual^s  <!ljuiva-  (K.) 

'*  lent  to  words  of  fubftance  and  ufua].  Arg.  PL  C*  140.  b, 
in  cafe  of  Browning  v.  Befton.  u  ■  And  when  the  intent  appears 
it  will  carry  unapt  words  from  tl^eir  proper  and  common  fignifica- 
tion  to  the  intent.  Ibid.  ]54«  in  cafe  of  Tbrogmoiton  y«  Tracy, 
-Ibid.  170.  b.  in  cafe  of  Hill  v,  Qran^c, 


'■^  V. 


t^.      .  1      ■     ^mmi     ■    ■       II  ■  11   ■  — ^■^■■w^— ^—i ^w^ 


(A)  inception*  [345] 

X«  'np  H  £  fame  perlbn  is  patron  and  incumbent^  and  he  ebvifif 
^  the  next  avoidance^  it  was  objeded,  that  by  his  death  tha 
church  is  void,  and  then  the  prefentation  is  a  chofe  en  a&ion,  and 
not  grantable,  and  the  devife  takes  not  efFed  till  after  the  death  of 
doviior,  and  therefore  void,  but  held  a  good  devife,  becaufe  it  hat 
inception  in  his  life.  Roll.  R,  214*  Trin.  13  Jac.  B.R.  in  cafi: 
of  Harris  v.  Auften.—-— 3  Bulf,  42,  S.P. 

2.  The  condition  of  a  leafe  was,  that  if  he  alien  to  any  perfpQ    ' 
during  his  life^  the  leflbr  might  enter^     LrclTee  devifes  it  to  B.  this 
does  not  take  effeft  in  his  life,  but  has  inception  in  his  life*  Roll* 
R.  214*  cites  D.  45.  b.        .-3  Bulf.  43.  S.  C.  cited. 

3.  Leafe  to  J.  for  life^  remainder  to  the  right  heir  of  A*  this  is 
a  good  remainder  to  veft  upon  the  death  of  A.  for  the  inception  in 
his  life.  Roll.  R.  215.  cites  7  H.4. 

4.  Inftitution  gives  inception  to  a  lay-fee^  fo  that  if  a  caveat  be  s.C.  cited 
entered  after  to  prevent  induction,  a  prohibition  fhall  be  granted^  Arg*  Vei^ 
?  RoU.  294.  Prohibition  (M)  pi.  14.  ^^i^ 

V.  WooUiej^ 


(A)     Incidents  to  Grants  and  Exceptions.  seeoni^ 

I  u  T  F  A  m^  (aSed  of  land  in  fee,  leafes  it  for  life,  or  years, 
-^  (excepting  aU  timber  trees)  and  after  the  lellbr  has  an  in- 
tention to  fell  the  trees  excepted.    The  Jaw  gives  to  him  and  fuch 
§s  will  huj  thm  p9Vfer^  M  incident  to  the  cxceptiony  r»  <m€  upom 
4  tbi 
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tbi  land  of  the  leflbr  to  Ihew  the  trees,  and  die  buyers  to  view 
them;  for  without  this  they  cannot  view  them.      Kefolved   ii 
Rep.  52.  Liford's  cafe.  ] 
8.  p.  by  2.  Licence  to  lay  pipes  of  lead  in   another's  land,  to  convey 

SMidi^M  f'  water  to  my  cittern  4  I  may  enter  and  dig  the  ground  to  amend 
in  caVe  of  the  faid  pipes,  though  it  be  not  exprefsly  granted ;  for  it  is  incident 
Pomfrct  V.    to  fuch  grant.     Br.  Incidents,  pi.  8.  cites  9  E.  4.  35. 

Rtcrofc.  ^ 

I— Mo.  644.  Goy  ▼.  Brown  S.P—Arg*  God.  53.*— per  HaughtonJ.  Godb.  359.  citet 

9E.4. 

3.  One  liberty  cannot  be  incident  to  another  liberty.  Br.  Inci«» 
dents,  pi.  18.  cites  12  H.  7.  i6. 

4*  The  law  gives  to  every  tenant  for  life,  as  incident  to  his 
eftate  without  provifion  of  the  party,  three  kinds  of  ejtouers^  vfe. 
houfebootey  which  is  two-fold,  viz.  for  building  and  burning.  Plough^ 
bootey  that  is  eflover  for  ploughing ;   and  hay^boote  and   that  is 
cftover  for  fencing  and  inclofing ;  and  thefe  muft  be  reafonabUj  and 
leiTce  may  take  them  upon  the  land  demifed  without  anyaffign- 
mpnt,  un/efs  rejirained  by  Jpecial  covenant.     And  the  fiune  of  te- 
nant for  years.     Co.  Litt.  41.  b. 
[  34^  J       5*  ^^  licence  be  given  to  a  duke  to  hunt  in  a  park;  die  law  for 
conveniency  gives  fuch  attendants  as  are  requifite  to  the  dignity 
of  his  eftate.  9  Rep.  49.  b.  Trin.  8  Jac.  in  the  Earl  of  Salop's 
cafe, 
s.  c.  ci^cd        6.  Licence  to  ere[f  a  hay-Jiack^  gives  licence  to  inclofe.    Admit- 
by  Twifden  ted.  Arg.  2  Roll.  R.  152.  Hill.  17  Jac.  B.R.  in  cafe  rfWebb  v. 

J.  who  faid,  Paternofter 
that  the        i^accrnoiter. 

j*i»'qmcnt  in  that  cafe  was  upon  this  rcafon.  Sid.  430.  Midi.  12  Car.  1.  B.  R.  in  cafe  of 
Pom  fret  v.  Ricroft. 

7.  At  niii  prius  coram  Holt  the  queftion  upon  evidence  was, 
whether  every  houfe  in  tlie  market  round,  had  fo  niany  feet  of 
ground  toward  the  market  belonging  to  it.  Per  Holt  Ch.  J.  If 
the  ail  for  building  of  London  orders  a  man  to  build  his  houfe 
contiguous  to  his  neighbour's  foily  it,  of  neceflary  confequence,  gives 
you  all  eafements  over  your  neighbour's  foil,  as  lights,  paflage,  &c. 
without  which  you  cannot  ufe  your ^ houfe  5  but  thereby  gives  you 
no  intereft  in  the  foil.  And  in  this  cafe,  a  houfe-keeper  who  pre- 
tended the  like  intereft  before  his  door,  though  he  derived  his  title 
under  another  perfon,  was  denied  to  be  a  witnefs.  12  Mod.  372. 
Pafch.  12  W.  3.  Farmers  of  Newgate  Market  v.  Dean  and 
Chapter  of  St  Paul's. 

8.  If  a  man,  either  by  grant  or  prefoription,  has  a  right  to  a 
wreck  thrown  on  another's  land,  of  neceflary  confequence  he  has 
a  right  to  a  way  oyer  the  fame  land  to  take  it  ^  and  the  very  pof-r 
feflion  of  the  wreck  is  in  him  before  feifure.  6  Mod.  149,  rafch. 
3  Annx,  B.  R.  Anon. 

9.  ^ando  aliquis  aliquid  concedity  concederc  videtur  et  id^  fine 
quo  res  ipfa  ejfe  non  poteft.    See  Maxims, 


(3}  Incidents 


(B)     Incidents  injeparaile.  ^^^/Aai 

f  !•  np  E  N  A  N  T  in  fee  fimple  may  give  the  charters  to  another, 
^    and  fo  fever  them  from  the  land,  and   he    may   keep 
them  from  the  heir.     10  H.  6.  20.  b.  ] 

f  2.  If  the  king  grants  to  another  the  office  of  the  clerk  of  the 
county^ourty  or  &ire-clerk  of  the  county  of  S.  with  all  feesy  i^Cm    j— _^-^ 
for  life-,  this  is  void  •  againft  the  fheriffof  S.  when  he  is  made  *FoL  75. 
flieriff ;  becaufe  the  county  court,  and  the  entering  of  all  proceed-  i_  -^-    * 
ings  In  it  are  incident  to  the  office  of  Jheriff^  and  this  is  the  court 
of  the  IherifF,  though  the  fuitors  are  judges ;  for  great  inconve- 
nience would  enfue  if  the  office  of  the  clerk  of  it  may  be  granted 
to  anoAer.      Becaufe  the  fherifiF  is  the  immediate  officer  to  the 
court,  and  ought  to  anfwer  for  the  records  of  the  court  if  they 
are  imbezzled.      And   therefore   a   clerk    cannot  be  made  who 
(hall  have  the  entry  and  cuftody  of  the  rolls  of  the  court,  and 
yet  the  IherilF  fliall  anfwer  for  them,   and  therefore  the  office  of 
ckrk  is  infeparable  from  the  Jheriffl    4.  Rep.  33.  Mitton's  cafe. 

[  3.  The  cuftody  of  the  gaols  of  counties  is  infeparable  from  the  Sec  Gao(. 
Jh^riff,  and  therefore  if  the  king  grants  the  cuftody  of  fuch  gaol  to  (^) 
another,  it  is  void :  becaufe  the  fherifF  is  the  immediate  officer  of 
the  king's  courts,  and  (hall  anfwer  for  efcapes,  and  (hall  be  fubjed 
to  amercements,  if  he  has  not  the  body  in  court  upon  procefs  to 
him  directed ;  and  therefore  it  is  reafon,  that  he  (hall  put  in  fuch 
keepers  of  gaols  for  whom  he  will  anfwer.  4  Re.  Mitton.  34. 
cites  39  &  40  Eliz.  Mich,  refolved  per  all  the  juftices  of  Eng- 
land, j 

[  4.  A  court  baron  is  an  incident  to  a  manor^  and  cannot  be  Br.  inci. 
fevered  from  the  manor  by  grant  or  furrender.  Hobart's  Reports  events  pi. 
150.  adjudged  between  Brown  and  Goldfinith.  ]  H*8*'^^' 

Br.  Grant,  pi.  91.  cites  i  £.  4.  10.— »-Fin.  Law.  5.  b.  S.  P.  A.  feifed  of  a  minor  Isafrsd 
it  to  B.  and  after  bai*gnins  and  fells  the  manor  *  to  C.—- &.  covauuat  tlxU  tU  ajlgnee  0/  tht  teverf:^ 
JhalliUd  tin  couits,  provifo  that  |B.  (hall  have  the  rents  of  the  copyholders  and  freeholders. 
It  was  moved,  tkit  by  this  exception  the  court  baron  is  not  excepted  nor  fevered  from  the  nn- 
nor,  nor  deftroyed ;  for  it  is  incident  to  the  manor  and  this  covenant  between  tlie  leflce  and  C. 
amounts  to  a  grant  of  the  court  to  C.  B,ut  it  ww  holden  by  tlie  court,  that  it  was  a  void  cove- 
nant ;  for  though  C.  has  authority  to  hold  the  courtSy  yet  it  mull  be  in  leffee's  name.  Le.  1 18, 
11 9,  Trin.  30  Eliz.  B.R.  Wheeler  v,  Twogood.  ^F'J  dTl 

5.  Fealty  is  an  incident  infeparable  to  the  reverjion.     11  Rep.  Br.  Grants, 
77.  a.  in  Magdalen  CoU.  cafe  cites  26  AfH  66.  Ho^dtw"^ 

S.  C— -Br.  Refervations,  pl#  32.  cites  S.C— Br.  Tenure,  pi.  aS.  cites  S.  C—^Br.  Inci- 
dents pi.  10.  and  33.  cites  S.  C— Ibid.  pi.  37.  cites  Dr.  and  St.  lib.  s.  cap.  9.  fol.  75.  that  if 
a  man  holds  by  fealty  and  rent,  the  lord  may  grant  over  the  fe.ilty  referring  the  rent ;  for  it  is 
Jelgitioiy  In/'iCaggf  contl'a  of  feigniory  ifftrvcA  tuith  the  tevftjion  u^vi  a  gift  in  tMi,  there  grant  of  the 
fealty  is  void  ;  for  it  is  incident  to  the  reverfion,  and  cannot  be  fevered.     Quod  nota, 

6.  If  tenant  holds  hj  homage^  fealty ^  and  rent^  and  another  re^  ^«' where 
covers  the  rent  againft  him  by  aefault^  yet  the  homage  and  fealty  hdJby /"^lA 
remain  to  tlie  lord,  and  he  may  diftrain  for  the  fealty.     Br,  Inci-   ty  and  rc«/, 

dents,  pi.  5.  cites  44  E.  %  10,  20.  and  the  rent 

J  r     J  f-r         O      yj  is  recovered 

by  default,  the  fealty  is  gone.     And  the  reafon  feems  to  be,  that  in  the  one  cafe  ttie  fealty  is  in 
adeut  CO  the  homage,  waich  bomagt  is  not  ineidaa  to  tbc  rentj:rvic:,  and  in  the  other  cafe  the  fe.ti- 
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tf  is  tncideit  to  the  rent-fenricei  and  therefore  by  the  recovery  of  the  ofte  the  fthftf  Is  f^oncb 
ir.  IncidantSy  pU  5.  cites  44  E.  3. 19,  ao.  ■  Of  Incidents*  there  are  tivo  firts^  feparahk  tbdA 
fnJepatakUf  at  rents  incident  to  reverfions^  &c.  which  ftiay  be  fevered  ;  infeparable,  as  fealty  to  s 
xeverfion  or  tenure  \  for  as  all  lands  or  tenements  in  England  are  holden  of  fome  lord  or  other^ 
amd  either  mediately  or  immediately  of  the  king;  io  to  every  ceituTe  at  the  leaft  fisalty  is  as 
infcparable  incident  fo  long  as  the  tenorc  remains ;  and  all  other  fervices  except  fealty  are  feve* 
rable.    Co.  Ltct.  93.  a.  8.  131.  lAnd  upon  a  Itaft  for  hft  or  yars  Vflilma  rtfer^ng  any  rait 

fealty  is  doe  to  the  leflbr.  Li(t.  S.  132.-*— Biecaafe  there  it  a  tenure,  and  fealty  is  inddent  to  all 
naooer  of  ttnorei*  Cob  Litt.  93.  a.  ■« "  "Except  frank-almoigoe.    Co.  Litt.  23.  a. 

Where  t  h  j.  Where  the  iiftg  is  founder  of  a  houle  of  religion,  ctrotSe  is  in- 
^^ef^ht  ^^^^^^9  contrary  where  a  common  pcrlbn  is  founder  i  but  yet  the 
^rmagt  tf  corody  above  may  be  releafed  as  was  faid  in  time  of  H*  4.  r  or  the 
tf^risMT  releaie  pleaded  was  not  contradiAed.  Br.  Incidents^  pL  2i.  cites 
'^'^       1 1  H.  4.  81.  and  Pafch.  8  H.  7.  2. 

and  after  granted  the  patronage -witboat  mentioning  the  corod7i  yet  the  corody  paffed ;  and  if 
the  king  had  referved  it,  the  refervation  had  been  void ;  and  fo  it  was  awarded,  and  therefore 
feems  inetdent*    Br.  Incidents^  pL  13.  cites  26.  Afll  53*'  Br.  PaieutSi  pL  34.  cites  S.  C.  per 

idl  the  jttftices* 

8.  DUIn/s  is  incident  torent^  and  cannot  be  releafed.    Br«  Inci- 
dents, pf.  20.  cites  7  £.  4*  II. 
Fealty  is  9.  So  of  a  rdeale  of  fealty  to  one  that  holds  by  bemagem    Br. 

incident  to   Incidents,  pL  20.  cites  7  £.  4.  11. 

boroage^  '  «^  it 

and  bimavt  IS  incident  to  •fcuagt*    Ibid.  pi.  i6.  cites  S  H.  7.  54.  per  Vjvtibr.*— Ibid.  pL  ay. 

cites  ai  £.  3*  5a* 

Ibid.  pU34  10.  A  court  of  pie^powJers  is  incident  to  a  fair,  Br.  IncidentSi 
z!^.  p?and  P^-  *^'  ^*^  ^  ^-  7-  5^  P^"*  Vavifor. 

they  cannot  grant  the  one  without  the  other. 

II.  ^ounderjhlp  is  incident  infeparable,  fo  that  if  the  founder  of 

a  college,  &c.  would  grant  his  foundeiihip  to  the  king  by  deed 

inroUed,  it  is  void ;  for  it  is  infeparable  to  the  blood.     1 1  Rep. 

^7*  a.  in  Magdal£N  Collscs's  Casb,  (ays  that  it  was  fo  held 

in  time  of  H.  8. 

\^'  ^\.  ^^'  Ij^cidents  to  an  ejiate  tail  zxt  ift.  to  be  difpuniJhaUe  ofwafl. 

b.*3'9.^in      adly.  That  the  wife  Jhall  he  endowed.     3dly.  That  the  bujband 

Mary  For-  Jhall  be  tenant  by  thecourtejy.  4thly.  That  tenant  in  tail  may  fuffera 

ungton's       common  recovery.     And  therefore  if  a  man  makes  a  gift  in  tail  upon 

condition  to  reftrain  him  of  any  of  thofe  incidents,  the  condition  it 

repugnant  and  void  in  law.  Co*  Litt.  224.  a. 

13.  If  efiovers  are  granted  to  he  hurnt  in  a  certain  boufe  diere 
he  that  has  the  houfe,  by  whatever  title  he  has  it,  ihall  have  the 
eftovers  ;  for  the  one  is  an  infeparable  incident  to  the  other.  Fin. 
Law.  5*  a.  Max.  i>5. 

14.  A  man  erdnts  fervice  of  jcaJHe^guard^  and  retains  At  caftk 
it  is  void.  Fin.  Law.  5.  b. 

15.  Jufticejeat  is  incident  infeparable  to  a  fore^*  Palmt  9.^ 
UilU  17  Jac  B.  R.  in  Bridges's  cafe* 
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Slntongtuent; 

(A)  Incongruent.    What  Things  fliall  be  faid  fuch, 

I.    T  EET  cannot  be  belonging  t9  a  churchy  becauTe  it  is  in- 
^  congruent ;  per  Coke  Qi.  J,    2  BrownL  200.  in  cafe  of 
Rowles  v«  Maibn.— cites  10  E.  3.  5.  ' 

2.  Tithes  cannot  be  appurtenant  U  a  mmnw^  becaufe  incongruent, 
and  zfpiritual  thing  Ihall  not  be  pertinent  U  a  temporal^  and  fo  e 
convcrfa  2  Brownl,  200.  at  fup. 

3.  Turbary  cannot  be  tt  land^  but  muft  be  to  a  houfe.  2  Brownl. 
2O0.  ut  fup. 

4*  Tenant  rf  a  mamr  in  Edw.  2.  T\mt  prefcribed  t9  have  free 
bull  and  bear^  but  held  not  good,  becaufe  incongruent ;  otherwife 
in  cafe  of  the  lord  of  the  manor.    2  BrownL  200.  ut  fup. 

5.  Cuftom  t9  prifent  common  in  the  Uet  is  incongruent  and  fo  not 
<p)odi  far  it  is  not  proper  to  the  court.    2  Browm.  200.  ut  fup. 


gintotiCftent 

(A)    What  fhall  be  iaid  to  be  fo. 

V.  T  F  a  man  htforejler  by  patent^  and  after  is  made  jujlice  of  Br.  K.  C. 

*  /Ary^OT^yirj^  the  firft  patent  is  void.     Br.  OlEcc  and  Off,  »9H.  8.pt 
fl.  47.  cites  29  H.  8.  by  feveral.  "^' 

2*  So  where  a  parfon  is  made  a  btjhopj  the  parfonage  is  void ;   Br.  V.  C. 
for  he  cannot  be  ordinary  of  himfelf  nor  puniih  himfclf.    Ibid.  *9.^'  ^'  ^ 

3.  Bat  a  man  may  he  Reward  of  a  fore fi  by  one  patent^  and  -^'^i  c 
jufticeof  the  fame  firejl  by  another  patent  zxAho^  good;  for  both  %^\u%.'^i, 
are  judicial^  and  juftices  of  the  foreft  may  make  a  lleward  of  the  ti6. 
foreft.    Ibid. 

4.  Quiere,  if  a  man  may  be  keeper  of  the  foreft  and  jujlice  of  the  Br.  N.  C. 
forejl^  it  fccms  that  he  (hall  not  j  becaufe  the  killing  of  the  deer  *^^"'  ••  P** 

by  the  keeper,  &c.  is  a  forfeiture  of  his  office;  for   it  ihall  be  '^  * 
adjudged  by  the  juftice  of  the  foreft,  and  he  cannot  judge  himfelf. 
ibid. 

5.  A  man  cannot  be  a  judge  and  a  mnifler  in  one  and  the  fame  One  maf 
court,  as  to  be  king's  remembrancer,  isA  alfo  a  baron  in  the  court  ^^J"lP 

,  of  Exchequer  \  per  Popham  Ch*  J.    Pafch.  35  Eliz.  Poph.  28.  ^difgr^ 

I  cites  Blake's  cafe.  refptfit^u 

in  re-dif* 
W  fefin  the  Ihcrif?  is  judge  and  officer.     And  alfo,  where  there  are  feyeral  jodfef »  f^t  of  th$ 

"  iMrd  at  where  there  are  •  majror  aod  betlU5^  the  bailiffs  maj  beofficen  too  fv  cujffm*    Cia  C. 

f  ji.  Mich.  4  Car.  B.  R.  Crane  v*  HoUaod. 

6.  Tht 


^  3[ncroacJment 

6»  The  euftoJy  cf  a  park  and  inUreJi  in  the  park  cannot  ftuA 
together  in  one  perfon^  and  he  cannot  be  the  queen's  parker 
when  by  grant  it  is  his  own  park*  Arg«  Godb*  \i%,  Trin.  at 
Jac.  B.  R.  in  cafe  of  Zouch  v.  Moore. 

7*  A  man  may  hcjudgi  and  gaoler.  Admitted.  Arg*  Show.  162* 
cites  Roll.  806.  (B)  pi.  i.  Dunne  v.  Patie. 

8.  Two  fees  immediatefy  expeffant  one  on  another  cannot  fubiift 
in  the  fame  perfon.  i  Salk.  338.  Hill.  5  W.  &  M.  Simmonds 
V.  Cudmore. 


3lnetoaci)ment. 

(A)  Incroachment  of  Land. 

* 

I,  TX7  HERE  land  is  incroached  out  of  a  manor^  the  incroach- 
^^  ment  does  not  make  it  to  be  no  parcel  of  the  manor,  but 
in  right  it  belongs  to  the  manor,  per  Doderidge  J.  and  Lee  Ch.  J. 
Godb.  411.  Trin.  21  Jac.  B.  R.  Sommer's  cafe. 

2;  Debt  by  lord  of  the  leet  againjt  the  heir  for  an  incroachment  on 
the  highway  by  the  anceftpr,  continued  by  the  heir,  and  for  which 
the  anceftor  was  indi£ted  in  the  leet,  and  on  which  indidlment  an 
order  was  made  to  reform  the  incroachment  by  fuch  a  day,  upon 
the  pain  of  40  f.  and  for  not  reforming^  thereof  this  adion  is 
brought  for  di6  401.  and  declares  as  before,  and  held  good 
without  alleging  notice  of  the  order  \  for  being  within  the  jurifilic- 
tion  of  the  leet  he  ought  to  take  notice  at  his  peril. '  See  Condi- 
tions (B.  d)  pi.  6.  Mich.  II  Car.  B.  R.  between  Lee  and 
Bootliby. 

3.  The  court  feemed  to  incline,  that  an  a£tion  of  debt  will  not 

lye  by  a  lord  of  a  manor  againft  his  copyhold  tenant  for  a  \ain  ajfef- 

Jed  by  the  homage  for  an  incroachment  on  the  waft.     Carth.  183. 

Mich.  2  W.  &  M.  B.  R.    Cudmore  v.  Honeywood. He 

ought  to  take  his  remedy  by  way  of  action  and  not  to  have  it  prefent* 
ed  as  a  nuifance.    Arg.  Ibid. 

(B)  Incroachment  of  Rent  or  Services.    What  (hall 
be  faid  to  be  fuch^  and  in  what  Cafes  binding. 

I.  T  Ncroachment  of  rent  by  the  hands  of  a  diffeifor  (hall  not  bind 
•■•him  that  has  right.    6  Rep,  58.  Hill.  4  Jac.  C.  B.  in  Brc- 
diman's  cafe. 

2.  Incroachment  by  the  donor  on  the  donee^  or  of  the  lejfor  on  the 
leffee^  (hall  not  bind  them  in  anmuryy  as  it  fliall  between  lord  and 
tenart ;  bccaufe  when  the  donor  or  leffor,  or  their  heir  avows,  he 
muft  fhew  the  original  refervation,  by  which  will  appear  how  much 
was  rcfervedi  but  if  lord  and  tenant  be,  and  the  tenant  makes  gift, 
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in  tail  or  leafes  for  life,  the  remainder  in  fee,  incroachnwnt  0f  the 
lord  on  donee  or  leflee  fti;dl  bind  them ;  for  die  lord  need  not  (hew 
the  beginning  of  the  feigniory  ;  per  Coke.  lo  Rep.  zo8.  Mich.  lo 
Jac.  in  Lofield's  cafe.— —Cites  8  Rep.  65.  a.  Sir  William  Fof- 
ttr's cafe.— iAnd  20  E.  3.  Avowry,  131.  5  E,  4.  a.  F.  N.  B.  lu 


(C)  Incroachment  of  Rent  or  Services.  '  jiSlions  [35^1 

•and  Pleadings.  'r;\tT 

I.  Mag,  Chart  rpNACTS,  that  mmanJhaUhe  dijirezned  to  do  But  this  fU- 
cat,  10.        ^^  fHore  firui^e  for  a.  knight^  sfecy  nor  for  any  fi'ie-^  iw.crxtemHt 
bold^  than  thirefore  is  due.  1^' ''  {*' . 

•^  km^i  lo  that 

if  he  incroaches  rcore  rent  or  fervjccs,  the  party  fhnll  have  no  remedy  by  this  ftatute  ngrJuft  the 
Jciug,  either  by  petition  or  othei-\vif«,  becaufc  the  king  is  not  named,  and  fo  (hall  not  bereJ>raiaed 
of  this  advantage  of  the  incroachment  which  the  common  law  fulfered.  PI.  C.  24.3.1).  2^  per 
Weftoo  J.  Trii).  4  ^liz-  •"  cafe  ef  Wyllion  v.  Lord  Berkley.  ■■This  ftatute  extends  to  the  rigbi 
«bJ  not  to  the  poJjeJiM.    9  Rep.  33.  b.  in  Bucknall's  cafe, 

-     a.  If  an  incroachment  be  made  upon  a  tenant  irc  tall,  or  fir  lifcy  Such  fhall 
tr  any  other  who  cannot  maintain  a  writ  of  ne  injti/ie  vexes^  nor  Qotliavea 
contra  formam  collationis^  nor  other  remedy,  he  (hall  have  an  ac"  "cxM^^^for 
tion  on  theftatute  of  magna  ehartoy  cap.  lo.  For  that  ftatutc  in-  inafmuch  ' 
tends  to  relieve  thofe  who  had  no  remedy  at  the  common  law*    2  ^  (^^  re« 

Inft.  21.  fervatioa 

js  the  titlOt 
no  incroachment  (hall  hurt  them,  but  they  Hiall  avoid  it  in  avowry  and  the  (lat.  Mag.  Chait.  cap* 
TO.  extends  not  to  the  donee  in  t.ul,  lefTee  for  ljfe>  or  grantee  of  a  rent<«ch:irge»  which  appears 
by  the  words  (majns  fervitiuKi)  which  if  intended  between  very  lord  and  very  tenant.  8  Rep* 
^5.  a.  a  note  of  the  rcj>ortcr  iu  Sir  William  t'oftar's  cafe.  ■  '  -If  lord  jind  tenant  be,  and  the 
tenaiit  makes  a  gitt  intaily  or  leafe  for  lifcf  the  remtintisr  in  fee,  there  the  incroachment  by  the 
lord  upon,  the  donee  or  leflee  Jhnd  bind  them ;  for  the  lord  need  not  ihew  the  commencement  o£ 
the  feignioiy  ;  tut  it  fliali  htt  bind  tU  tjfue  in  tuiL .  10  Rep.  108.  a.  in  a  note  of  the  reporter  ia  Lo* 
field's  cafe. 

3.  A£fe  of  XQs.  rent,  the  plaintiff  afcertained  the  court  that 
•,  It  was  rent  fervice,  the  defendant  faid  that  J.  S.  whofe  efhite  the 
plaintiff  hath  in  the  lordlbip,  by  the  deed  which  he  Jhewed^  enfeoffed 
W.  N.  whofe  eftate  he  hath  in  the  tenancy,  to  hold  by  6  d^  for  all 
yJn;/V/x,  judgment,  if  for  more  rent,  the  aifife  ought  to  be  j  and  a 
good  plea ;  and  it  is  faid  elfewhere  that  incroachment  may  be  a^ 
voided  by  deed^  as  here,  or  by  coertion  of  di/irefi»  Br.  Encroach* 
ment,  pi.  4.  cites  28  AfT.  33. 

4*  If  a  mail  holds  by  2s.  and  the  lord  incroaches  6  s.  the  tenant  •if  it  be 
(hall  not  avoid  this  without  deed;  quxre  if  by  ♦  coertion  ofdiflrefs  \  ^y  ^^^^tjo* 
by  which  he  (aid  that  he  held  the  tWo  houfes  by  6  s.  and  the  rem-  (jhoigh 
nant  by  fealty,  judgment  of  the  avowry;  and  the  other  that  he  .uchcoer- 
held  of  him  as  in  the  avowry,  &c.  Prift.  &c.    Br.  Avowry,  pi.  '»«>  ^  ^^1 

49.  cites  5  H.  5-  4.  g'oods")  yet 

be  Ibali  avoid  fuch  feifin  in  avowry.    4  Rep.  1 1.  b.  in  ))evtl'$  cafe. 

5.  In  refcous  if  the  lord  incroaches  4  d.  ^  his  tenant  who  hbldi  Br.  Avow- 
rfhim  by  %^  onfyy  he  (hall  not  avoid  this  incroachment  in  avowry,  cu''fs.'c! 
^  whether  he  has  thereof  deed  or  not,  but  if  he  has  deed^  he  fliall  —pi.  c.  94. 
*'    Vol.  XIV.  E  c  tave  b- 
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•  tbti writ  have*  tintra  firmam  fiiffamintij  mi  if  he  has  nti  deed,  he  (haS 


fHia  M^      upon  a  deed  to  avoid  it  h  pUa  in  enmvrj^  to  avoid  circuity  of  ao* 
to  toid%    ^^*^    ®''  C^^  ^®™-  ^^^^  P'*  '•  ^^*  5  E.  4.  87. 

homage^  fealCf  and  rant  \/f  deed,  and  afterwards  feoffor  diftrains  for  fuit  or  other  fervioesytn  focli  * 
cafe  the/io^  9r  Ut  hmr  fluU  have  this  writ,  and  ic  may  be  directed  to  the  lord  himfelf  or  fait 
baUtfft  andis  a  prohibition  of  itfclf.    F.  N.  B.  161.  (E)  (F)  163.  (A)  Bot  if  a  ftttfrnm  be 

made  hefen  tim  ofmnmrf,  one  (hall  not  hav0  thb  writ«  bat  a  ne  injofte  vexes ;  for  inch  a  feoff- 
ment is  not  pleadable.  Ibid,  in  the  notes  there  (b)  cites  is  H.  4.  -14.— —But  mm  but  '^/'d^  ^ 
Us  hurt  who  are  frmis  f  tbt  dud^  (hall  have  this  writ  of  contra  fermam,  ftc.  but  if  the  [nruj  fe« 
cflfee  makes  a  feoffment  over  to  hold  of  the  chief  lord,  Ice  the  \J9c0md  1  ft^ti  fhall  not  have  this 
writ  becaafe  not  party  or  privy  to  the  deed,  but  htjbail  f  nbuu  the  lord  by  that  deed  f  claim  olfar 
[uyfittt  thm  mntimuJ  itt  the  detd,  F.  N.  B.  163.  (C)  But  the  notes  there  (a)  (ay  that  the  contrary 
has  been  adjudged,  viz.  that  when  tba ftofu  of  tbt  [fr/t  ]  fiofu  to  whom  the  deed  was  mad^ 
hroKfht  iht  mritagm^  thtgratUit  tflnm  nt/bo  madt  the  JS^he  was  adjudged  to  anfwer,  and  that  Wil- 
by  (aid,  it  had  been  often  fo  adjudged  1  dus  4  E.  3*  25.  and  fee  4  H.  4.  5.  per  Thim.  a  leoffise^ 
Iftc.  and  (ee  10  B.3.  S5.  accorduiflv  by  TremaiL  Ibid»  ■  Though  F.  N.  B.  ibid.  (I)  fays, 
that  this  writ  lies  only  agatnft  the  feoffor  and  his  heirs,  and  cites  10  E.  3.  Z5.  and  7  E.  3*  8-  * 
t  A  ftranger  may  niuit  the  feoflbr,  or  his  heirs  by  the  deed  of  feoffinent,  notwithfunding  the 
feiiin*  F.  N.  B.  163.  (C)  in  the  notes  *thera  (c)  cites  5  B.  3.^  19.  8  E.  3.  67.  4  E-  s-  Avowry, 
aoa  fee  contra  4  B«  a.  Avowry,  401.  Rebutter,  aa  E,  3.  i8.  although  the  feomnent  was  made 
to  a  ilranger  to  the  tenancy,  he  fhall  not  rabutt  a  (Granger  in  the  feiniionr  after  feiiin  fy  ^'^^ 
tmfirmatkm  before  tiwie  rfwrnmery*  II  E.  3.  Avowry  lOO.  nor  by  deed  offafiienl.  10  E.  3.  %$•  He 
Ihall  noi forejudge  the  teuam*  7  E.  3. 8.  fee  contra  per  Kirt.  The  party  rdnitis  the  lord  by  cooiir- 
mation  of  his  grantor,  to  hold  b^  led  fervices,  a8  E.  3.  oa,  93.  per  Cor.  See  10  AIT.  a9«  a8  A!|^ 
33*  la  Ra  a.  Avowryi  a6<.  43  £.  3.  ibid.  158.  19  Er  3.  ibid.  isa.  F.  K.  B.  1(3.  fC)  in  the  nocit 
thera  (c)  cites  the  above  cafes.  ■■  If  the  lord  teifirm  the  efime  of  the  unant  to  bold  by  Mfer  fer- 
vices, &c*  the  tenant  (hall  have  this  writ  if  he  be  diftrabed  for  more  fervices  than  there  are  fpe- 
cified  in  the  deed  of  confvmatioa.  F*  H»  B.  163.  (O)  cites  Mich.  16  £•  3.  Avowiy  a43.  30  E» 
3. 1 3.  per  Seton»  lcc« 

t  PL  C.  94.  K«.u.Ne  injufte  vexes  lies  where  the  lord  has  of  late  time  got  feifin  of  more  rent, 
by  thnenant's  paying  it  voluntarily  without  coertion  of  diftrefs.  And  if  the  lord  diftrdos  the  te- 
iunt  for  this  furplufage,  the  tenant  cannot  avoid  the  \prd  in  avowry,  becaufe  of  the  feifin  the  lord 
had  by  hu  own  agreement ;  but  he  may  have  this  writ  directed  to  the  lord,  which  is  iaitfelf  a 
prohibition  not  to  diftrain  his  tenant,  to  do  other  fervices  than  of  right  he  ought ;  audit  is  m  its 
siature  a  writof  right  artd  ihall  be  patent  1  and  this  claofe, et  nifi  feceris,  vicecotnes,  *c.  Ihall  be 
in  the  writ ;  and  the  precefs  is  prohibition,  attachment  and  di(h^  ;  and  this  writ  is  founded  on 
ftatute  of  Magna  Charta,  cap.  19.  F.  N.  B.  xo.  (C)  (D)  (E)  ■  But  a  Inll.  ai.  cites  feveral 
ancient  books  to  Ihew,  that  this  writ  is  not  founded  on  the  ftainto,  but  was  die  ancient  law  of 
England,  and  long  before  this  ftatute.  ■  If  the  hrdreeowers  mare  m  m%  a3«m  triedp  the  tenant  fhall 
siothave  this  writ  1  per  Knivet,  qucre,  39  E.  3. 18.  and  fee  accordingly  38  E.  3.  F.  Droit  ta*  and 
by  ^  Gieen  the  tenant  (hall  have  a  ne  injufte  vexesi  though  the  lord  recovers  the  rtmt  hy  afffe^  mUch 
he  hid  releafedf  biit  the  deed  thereof  noe  frodnad  in  evidimre ;  or  where  the  aflife  was  taken  m  thefdfn  ami 
difiifin,  F.  N.  B.  10.(0)  in  notis  (a)  cites  7  H.  5.7..— [  ^  This  feems  a  miftake  and  that  iC 
ihould  be  (Hals,)  and  there  is  nofuch  name  as  Green  there  in  the  year  book.] 

ThtfmfeeihaiiX  not  avoid  feifin  of  rent  had  of  his  feofftir  by  incroochment,  nor  Audi'  he  haw 
a  writ  of  ne  injofte  vexes.  F.  N»  B.  ii.  (C)  cites  Mich.  18  B.  a^*  1  And  the  notes  there  (a)  cit« 
33  B.  3*  F.  Avowry  1559  or  nther  aac.  accordant,  and  that  therefore,  on  fpecial  matur  fbewoy 
he  may  traverfe,  that  he  takes  by  the  feoffment,  and  the  tenant,  by  whofe  hands  the  feifin  was, 
^hall  not  avoid  this  on  the  avowry,  cites  18  E.  a.  F.  Avowry  a  17.— Nor  IhaU  a  man  have  thtt 
writ  agah^ihi grmUeeaf  ihifeigmorj.  F*  N.  B.  il.  (C)  dtet  Fafclw  to  E.  3. 

4  RqK  !!•  6.  In  replevin  it  vm  held  by  all  die  juftices,  that  if  a  man  boMa 
dtod^Ba.  l^<>f  hb  brd  bj  1 /•  per  ann«  and  the  lord  gets  31*  per  ann.  die 
vii's  cafe,  incroachment  or  feifin  of  furplitiage  of  the  fervices  /ki/f  mt  Und 
•-a  inll*  ihe  tenani  in  •  oj^e  ofnnt^  nor  in  a  writ  of  rejcous^  n§r  in  ajprnth 
Br*l^ife'  for  in  thefe  anions  the  tenure  ihall  be  tric4  and  not  die  &iftn» 
pi.'a48.  '  quod  noCa«  And  per  Brian  J.  in  nfkvin  the  feifin  is  trewrfAU 
titiiaa  AiC  nni  mi  the  tenure i  for  { incroachment^  or  furplus  of  ierviccs  fliall 

bind 
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bind  in  mlevin,  and  diere  the  (eifin  fliall  be  anfwered)  and  not  the  ^8-  per 
tenure.    Br.  Encroachments,  pi.  i,  cites  12  E.  4.  7.  J^^U 

aesfatar.^i*-*  Br.  EncroachmenCi  pi.  a.  S.  P.  cites  as  Aff.  68.  ■  ■  .^  This  rule  holds  not  in  oiTe 
xAzJucttSitr^  or  of  the  iffif  m  i«7  ;  for  tbej  Ihall  avoid  it  ia  an  avowry,  a  loft.  ai.  4  Rep.  Ki« 
b.  S.  P.  in  Bevil's  cafe. 

7.  And  if  the  hrd  hy  dtftrifi  makes  the  tenant  pay  more  than  And  ia 
is  oue,  fuch  feiiin  is  by  coertion.      Br.  Encroachments,  pi.  z.  cites  fuch  caTo 

I2E-4.  7.  thetewnt, 

^    '  upon  the 

lord's  diHraining  for  the  rent  due^  and  the  rent  incroached,  may  ten^  whai  ts  dttiofrigbtt  and  imh 
rtfauiftbt  lord  wll  mt  aecefi  U  and  ihall  not  be  driven  to  a  ne  injufte  vexes,  or  contra  formam 
Moi&fDenti  as  his  cafe  lies  ;  bat  it  ihall  be  avoidtd  in  aOiom  6rmtgbt  by  the  lord  for  the  nfatt^  or  m 
p-tjfaji  brought  by  himielf  for  the  diftrefs  for  ibtjum  mcr$ached,  and  not  doe  of  right.  4  Rep.  i  u 
b.  in  Bevill's  cafe. 

8.  Avowry,  beeaufe  A.  held  rf  him  hjftaltj  12  d.  rent  andfuit  fif 
tourt^  the  rutt  payable  at  4  days  in  the  year j  and  alleged  feijin  by  the 
hands  of  the  [aid  A.  que  eftaie  the  plaintiff  hasj  and  /or  the  rent 
^4  days  and  fealty  he  avowed  i  the  plaintiff /aid  AslI  he  held  of  the 
avowant  by  fealty  and  i2d.  pajabli  at  one  aay^  of  which  the  defendant 
wasfeifedj  abfque  hoc  that  he  held  of  him  by  the  12  d.  payable  at  4 
daysy  and  as  to  the  fealty  he  tendered  to  him  at  fuch  a  placcy  and  hi 
rrfufed\  and  it  was  agreed,  per  tot.  Cur.  that  the  obtaining  of  the 
rent  at  4  days,  which  ihould  be  paid  at  one  dav  only,  was  no  in- 
croachment ;  beeaufe  they  agree  in  the  fum,  whereof  he  has  alleged 
feiiin  in  the  avowry.    Br.  Avowry,  pi.  109.  cites  21  £•  4.  84. 

9.  The  lord  incroachethy^mc^j  of  another  nature  and  avows  for 
it ;  the  tmure  (hall  be  traverfed  and  not  thefeijin ;  otherwife  it  is  if  he 
incroach  more  of  the  fame  nature  ;  as  where  he  holdeth  by  I2i.  to 
incroach  2x.  &c.  there  the  feifm  (hall  be  traverfed }  for  the  quality  of 

the  tenure  is  traverfable,  and  not  the  quntityi  but  to  avoid  the  in-  [  35^  J 
croachment  of  the  quantity,  the  tenant  is  put  to  a  writ  of  cu/loms 
andfervices^  or  contra  formam  feofiamenti  \  and  this  is  an  eftopple 
between  true  lord  and  tenant  only  in  replevin)  and  the  tenant 
may  make  refcous^  if  he  diftrains  ror  this  incroachment,  and  alfb 
this  incroachment  is  intendable  only  between  true  lord  and  true  tenant^ 
and  not  donor  and  donee,  ledbr  and  lefTee ;  for  there  they  ought  to 
avow  upon  the  rcrervati9n,  which  the  tenants  may  traverfe  not- 
withftanding  the  incroachment ;  per  Plowden. .  PI.  C.  9^.  Wood- 
land V.  Mantle  and  Redfole. 


3ltttttntbtancefi(. 

(A)  What  are  Incumbrances. 

!•  f^RANT  by  copy  is  an  incumbrance.    Savil.  75.  26  EIi«. 
^^  Lovell  V.  Lutterell. 

2«  A  term  is  devifed  to  A.  for  life,  in  cafil  ihe  lives  foie,  and  vAo.  a49* 

E  c  2  .  after  P^  393- 
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Anon.  s^xr.  after  io  Br  The  inheritance  is  in  J.  S.  A  purchafes  die  iidieritadce 
j[»Md6«,  ©f  J-  S«  who  covenants  with  A.  to  difchargc  the  tenement  of  all 
i.C»  *  former  charges,  and  afterwards  A.  marries.  Upon  diis  B.  enters. 
A»  files  J.  S.  upon  the  covenant  and  adjudged  that  it  lies ;  for  that 
this  poffiility  to  have  the  refidue  of  the  term  upon  A.*s  marriage'^  is 
z  former,  charge  \  for  the  will  was  before  the  covenant,  and  the 
po£bility  fliall  awake  and  have  relation  before  the  marriage,  Ow« 

feTrin.  28  Elix.  C.  B.  Haverington's  cafe,  als.  Hamington  v. 
der. 

3.  Tenant  in  tail  of  a  rent  purchafes  the  land  out  of  which  Ae 
reht  iillies,  and  makes  a  feoffment^  and  covenants  that  the  land  at 

^  the  time  is  difchargcd*  of  all  former  charges ;  though  Ais  charge  is 
not  in  efje  hut  is  infufpence^  as  it  is  faid  3  H.  7.  12.  yet  if  the  tenant 
in  tail  dk^  his  ifTue  may  diftrein  for  this  rent,  and  then  is  the  cove* 
Slant  broke  \  for  now  it  (hail  be  accounted  %  former  charge  before 
the  feoffment.  Ow.  7.  in  the  cafe  of  Haverington  als.  Haaingtott 
V«  Rider. 

4.  Covenant  that  land  ihall  be  difcharged  of  incumbrances  does 
W^ixtindxx^  fiich  things  as  are  of  common  right  \  for  diey  are  by 
law  exempted,  zs  tenure  \  but  7  £liz»  it  was  adjudged,  that  if  any 
claim  common  by  prefcription  by  eigne  title  and  recovers,  it  is  a 
breach  of  fuch  covenant.  Arg.  2  Roll.  R.  287.  Hill.  20  Jac.  B.  R. 
in  cafe  of  Swinnerton  v.  Butlar. 

5.  A  remitter  is  no  incumbrance}  for  it  is  an  ancient  right.  Arg« 
Godb.  317,  Pafch.  21  Jaci 

6.  A  provifo  that  Uffeefor  years  fliall  not  charge  or  incumber  the 
-    land  reftrains  him  not  from  making  a  leafe  of  it,  as  was  £ud  by  Holt. 

Skin.  150.  Mich.  35  Car.  2.  B.  R.  in  the  Exchequer. 


(B)  Equity.     Decreed  to  be  difcharged. 

I.  W/  HERE  there  were  articles,  and  in  them  a  covenant  to  co* 

^       venant  in  the  conveyance,  that  the  lands  vfctt  free  from  in^ 

cumbrances  Ld  Cowper  faid,  this  is  not  a  covenant  that  the  lands 

)are  free,  but  only  that  in  the  conveyance  he  would  covenant  fo. 
But  in  cafe  of  fuch  a  covenant,  if  any  incumbrance  is  difcovered  be* 
tween  the  executing  the  articles^  andfealing  the  conveyance^  or  deed  of 
fettlement,  whereof  the  party  had  no  notice,  that  incumbrance  (hall 
be  difcharged,  even  before  the  fealing  the  deed  of  fetdement,  both  as 
the  concealment  is  a  fraud,  and  becaufe  it  would  be  needlefs  to  enter 
into  a  covenant,  which  before  entring  into,  is  already  known  to  be 
broke ;  but  againft  all  ^other  incumbrances  difcovered  afterwards 
there  is  the  party's  covenant  only.  G.  E^u.  R.  6.  Trin.  7  Aniue| 
Vane  v*  Ld  Bernard, 


(C)  B^Hht 
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{C)  Bought  in  by  fubfequent  Mortgagees  or  Incum* 

brancers.     How  far  protedted. 

I*  A  mortgaged  hxii%  to  B.  The  mortgage  v^ns  forfeited \  re« 
^^  •  demption  was  decreed,  but  the  mortgagor,  after  the  for- 
feiture and  before  the  decree  performed,  had  entered  into  feveral 
hnds^  and  zjihtute^  which  were  brought  in  by  B.  on  which  bonds  and 
Jtatute  B.  extended  the  land\  per  Cur.  the  judgments  recovered  on 
the  faid  bonds  ought  not  to  attach  the  (aid  mortgaged  premiiles,  they 
being  etfter  the  decree^  and  decreed  them  and  the  extents  thereon  to 
be  fetafide,  1656.  Ch.  Rep.  171,  Welden  v.  Ralifon. 

2.  The  plaintiff,  for  a  valuable  confideration,  had  sifecurity  for 
60  A  a  year  for  lives^  and  fo  was  a  purchafor  for  a  valuable  confidera^ 

•  tion,  and  the  lands  were  afterward  mortgaged  to  the  defendant,  w^ 
being  informed  of  the  purchafe,  and  that  it  was  before  him  in  daie, 

.  he  took  affienments  of  three  recognizances  prior  to  the  plaintiff's . 
titley  two  OTwhich  were  for  money,  and  the  other  for  counter  fecu- ' 
rity,  upon  which  he  extended  all  the  lands  charged.  The  plaintiff 
prays  a  difcovery  of  the  nature  of  thefe  dormant  incumbrances,  and 
for  what  caufe  contracted,  and  what  viras  actually  received  and  paid 
upon  them,  or  by  perception  of  profits  fince  the  extent.  The  defen- 
dant pleaded  his  mortgage,  and,  fubfequent  to  that,  his  purchafe  of 
the  other  incumbrances  to  corroborate  his  fecurityi  and  that  there- 
fore he  ought  not  to  make  any  difcovery.  But  the  court  conceived, 
die  defendant  ought  to  anfwer,  becaufe  the  plaintiff  has  a  prior  fecu- 
rity,  though  both  were  purchafors.  But  Baron  Turner  iaid,  that 
if  the  prior  incumbrance^  that  was  taken  in,  had  been  zfeefmple  upon 
a  forfeited  mortgage,  then  the  fecond  mortgagee  or  purchafor  fhould 
not  have  a  difcovery ;  becaufe  then  the  whole  eftate  was  abfolutely 
in  the  firfl,  and  confequently  the  fecond  could  have  no  interefl  in 
it.  But  here  the  firfl  incumbrances  were  only  charges  upon  the 
land,  the  cognizees  having  no  interefl  in  it.  The  defendant's  coun«> 
fel  produced  two  orders  of  Chancery,  whereby  they  alleged  that 
that  court  had  ruled  it  otherwife  in  the  point  in  queftion.  But. 
the  court  ordered  ut  fupra  notwithflanding.  Mich.  12  Car.  2. 
•  Hard.  173.  Hacket  and  Bedell  v.  Wakefield. 

3.  S.  feifed  in  fee,  granted  a  rent  charge  to  H.  and  afterwards  S.  ^^^ 
mortgaged  the  premiss  to  C  who  bought  in  a  judgment  precedent  to  Mi(\ee  o£ 
the  rent-charge  5  there  C.  having  no  notice  of  the  rent  charee  wflen  the  Roiis» 
he  lent  llis  money,  H.  could  have  no  remedy  in  equky  agaSnft  the  JJ^^jJ?j*j^ 
judgment,  unleis  he  would  pay  both  the  mortgage  and  judgment,  i^^obferved 
Cl^  Cafes.  140.  Mich.  21  Car.  2.  Higgonv.  Syddal,  Calamy  mttatcafo. 
&al.  ^^^^ 

4.  Third  mortgagee,  without  notice  at  the  time  of  his  mort*  ^creSitS^ 
gebuys  in  the  firfl  incumbrance,  viz.  a  fatisfied  judgment  \  he  who  was 
all  have  Ac  benefit  of  it.  Mich.  16^3.  Vern.  187.  t  tdmonds  v.  the  firft  in. 

rovejr.  ccr,  cooid 

ttUwfOBiadliittajMMtyandoQtafthemiainUismoi^     migjitidiflwiiifiir  the  whole  rwti 
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bitt  that  It  ttmos,  if  the  firil  incambnnce  had  heen  a  JUtutt  jUfU^  and^the  third  nuMtgigee  had 
brought  it  in^  he  (hould  have  had  the  whole  Uad,  until  at  law  the  conufor  by  fcire  frc  ad  compa- 
tandom  had  got  the  statute  vacaited,  and  that  could  only  he  on  paymeiu  of  the  penalty.  For  equitf 
would  not  in  fuch  cafe,  give  airy  atfiftance  a^ainft  a  third  morigageey  without  notice  until  *  he 
was  paid  both  xnortgaf^e  and  ftatute,  and  fo  took  a  difiterence  between  a  third  mortgagee}  buying 
in  a  ftatutei  being  the  ftrft  incun:braoccy  and  a  ftatute  creditor,  &c.  being  a  third  incumbrancer 
buying  in  a  firil  mor'^gage.  a  AVms's  Rep.  493.  Mich.  1728,  in  cafe  of  Brace  v.  the  Dutcbefs  of 
Marlborougli.'  Though  tlie  rule  of  equity  Lis  been  fo  fealed,  it  is  not  however  without 

gieat  appfaraiKt  cfbard(l»p%  per  the  Mafter  of  the  Rolls.  Mich.  1728.  and  faid,  that  ftill  it  feems 
reafonaf''.tt  tliat  each  moitgrigee  Ihould  be  p.iid  according  to  his  priority^  and  iris  hard  to  leave  a 
fecond  mortgagee  without  remedyi  who  might  know  when  he  lent  the  money,  that  the  land  wa» 
of  (uff.uient  v.^lue  to  pay  the  tirft  mortgage  and  alfo  his  own,  and  ttut  to  be  defeated  of  a  j  oft  debt^ 
by  a  matter  iniir  all^t  ,teia  is  gre^t  feverlty  being  only  a  contrivance  between  the  firft  mortgagee 
and  he  third  i  but  that  this  bad  been  fettled  upon  folemn  debate  in  tha  cafe  of  f  Mars  a  v.  Laa. 
%  Vent.  337.  but  th.it  tliere  is  ao  reafon  to  carry  it  further.  2  Wros  s  Rep.  492*  Mich.  1728.  in 
cafe  of  Brace  v.  the  Dutchefs  of  Marlborough.  Pafch.  xaCar.  a.  i  Chan.  Cafes,  166.  March 

Ic  al«  v*  Lee.  S.  P.'    ■       3  Ch.  Rep.  6s.  March  v.  Lee.  ■  Trin.  1690.  2  Vcm.  159. 

•f  S.  C.  cited  by  the  Mafter  of  the  Rolls,  Mich.  1728*  2  Wros's  Rep.  494.  in  cafe  of  Brace  v.  the 
Dutcbe(s  of  Marlborough. 

Xtfeems  5*  Whedier  zjlatuii  bought  in  if  a  mortgaga  ou^t  to  be  iiibd 

fiot.  Vid.     cs  to  lands  not  in  bis  mortgage  f  Pafcb.  22  Car.  2.  x  Chan.  Cafes 

337.  S.  C— Pafch*  2671.  3  Ch.  Rep.  67.  per  Ld.  Keeper  Bridgman*  Two  joftices  agamft  twO| 
tbsttit  fl^>t- 

Hill.  a7, 28.  6.  A  mortgagee  buying  in  a  prior  fecurityof  die  lands  in  bis 
Car.  2.    2     mortgage  and  other  lands  £ball  not  hold  all  againft  a  middle  mort- 

^•"wnr  i^&^^  °f  *'^  ^^^'^  '*"^^  ^^11  ^'1  ^^^  ^^  *^™  ^^  ^^  fccurities  be  fit- 
ham'  and      tisned  ;  per  Wild  and  Twifden.     But  it  was  refolved  and  ruled 
Atkins  V.     otherwife.    Quaere  tamen.  Pafch.  23  Car.  2.  z  Chan.  Cales  202* 
lXt^°   Bovey  V.  Ski^^th.    . 
It  al.  feems  to  be  S.  C«  ■     -  ■  Per  Hale  Ch.  B.  a  Vent.  339.  in  cafe  of  Marlh  v.  Lee. 

Though  7;  ^  third  mortgagee  buying  in  a  jirjl  incumbrance,  (hall  ioli 

bought  in  againft  the  fecond  mortgagee  till  both  are  fatisficd.  Pafch.  23  Car. 
Ir  TrTn.   *•  I  Chan.  Cafes  201.  Bovey  v.  Skipwith. 

1687. 2  Vern.  29.  Hawkins  v.  Taylor  and  Leigh.  ■  .  »  So  as  to  kjiu^meMt  crcdJior.  Vem.  81.  a. 
Trio.  1688.  Turner  v.  Richmond.  ^ 

8.  Mortgagee  fuhfequent  to  a  jointure  got  an  aflSgnmcnt  of  %fatisfi$d 
Jiatute  precedent  to  the  jointure,  and  extended  it  on  the  lands  mort- 
gaged. On  a  bill  by  the  jointrcfs,  to  let  afide  the  extent,  the 
Itatute  being  (atisfieu^e  Mafter  of  the  Rolls  decreed,  that  upon.the 
plaintiff's  paying  the  mortage  money  with  intereft,  the  defendants 
{hould  affign  all  their  fecunties  to  her ;  but  would  not  fet  afide  the 
extent  without  pavment  thereof.  2  Vern.  30.  Micb.  1687.  Stanton 
y*  Sadler  and  Bum. 

Sir!  jl  fL  .  9*  W.b«^«  a  prior  incumbrancer  buys  in  a  fubfequent  uicumbrance 
Jl.  107.  *  ^*  »«/i:/  of  an  intervening  fecurrty^  he  ihall  not  be  allowed  thtf 
£egeider  v.  feme ;  and  cited  the  cafe  of  Boroush  and  Francis.  Trin.  1687. 

W^.    ^^'"^  *^^  ^"^  ^-  Clopton.  ^ 

fcf^^!2[rt^Ih^'!I[*  V  ^'"*  ^  ^^-  S*»«wer  v.Robbins,  Cox  ft  al.— In  all  fuch  cafe*  It  rnuft 
««  Si^e  nf hn^^^  mortgagee,  when  he  lent  the  money,  had  «»^.rf  the  fecond  inoft- 
f2ce  whTb^ite  a''^  ^°'  '^  "  '^S'^  'f^  And  there^fiire  where.a  cwditor  by  reoDgni- 
1^1!^/  rS  J," .  K*"^  mortgage  did  ^  dci/£u4  in  his  anfiver,  Hmghfich  noiki  was  mi  charg^ 
tiere  w«^2^  a  ^^^J^'Tn  ^^  '^'"*  '"•''"«  i««J"mbrancert  Vor  a  S^faiudl  upon  biU  aad  arfwer 
there  was  firft  a  decree  to  ilace  the  feyena  incumbiancci,  a»l  ihenirepoivand  ■pc»»»»«  » 
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Cuther  decree  for  the  niafter  to  ftate  the  value  of  the  land  mortgascd  to  each  of  the  mortgagees) 
yet  after  all  thefe  proceedings  for  a  puifne  judgment,  &c.  creditor  to  inlill  upon  his  having  had  no 
notice,  and  ojferm^io  be  txamined  upon  inierrogaiorus  is  notfufficient ;  but  this  denying  of  notice  oayAf  /• 
tfptaron  the  pleadxni'i^  whereupon  the  parties  might  go  to  ifluc,  and  have  an  oppoitunity  of  proving 
notice;  per  the  Maitcr  of  the  Rolls,  Mich«  1718.  a  Wms's  Rep.  495.  Brace  r>  the  Dutchefs  of 
Marlborough. 

xo«  A.  having  mortgaged  lands  to  B.  became  a  bankrupt^  and 
after  a  commiflion  taken  out,  and  an  affigment  made  by  die  com« 
miffioners,  he  made  a  fecund  mortgage  to  C.  who  knew  nothing  of  the 
bankruptcy^  and  took  an  ajjignment  of  the  prior  tnortgage  to  truftees. 
Ld.  Rawlinfon  held,  that  C.  mi^bt  proteA  himfelf,  by  his  having  [  355  ] 
taken  in  the  prior  mortgage,  and  cited  many  cafes  of  innocent  pur- 
chaibrs  having  been  allowed  to  defend  themfelves  in  equity  in  the 
like  manner.  But  Ld.  Trevor  and  Hutchins  contra,;  and  held  that 
he  was  not  in  the  cafe  of  an  innocent  purchafor,  and  that  when  the 
commiffion  was  fued  out  he  was  bound  to  take  notice.  And  Ld« 
Hutchins  faid,  that  the  caie  turned  upon  this,  that  A.  the  bankrupt^ 
at  the  time  of  C's  mortgage  had  no  eftate  or  intereft  in  him, 
either  in  law  or  equity ;  all  v^as  divefted  and  gone  by  the  a^  of 

{arUaminty  to  which  all  perfons  aca  prtAimed  to  be  parties,  and  are 
ound  by  it ;  and  the  a£l  gives  the  commij/ioners  power  to  perform 
ionditions ;  and  in  this  cafe  the  mortgage  was  not  forfeited,  but  if 
it  had,  the  commiffioners  fliould  have  had  the  equity  of  redemption  i 
and  took  a  difference  between  a  man's  devejling  htmfelf  by  his  own 
c£t  of  his  eftate,  and  where  it  was  taken  out  of  him  by  aH  ofparlia* 
menty  which  concludes  every  body.  2  Vern.  156  to  i6i.  Trin* 
1690.  Hitchcock  V.  Sedgwick*  • 

11.  A  mortgagor  for  further  confideration  releafes  the  equity  ofre^ 
demption  tpjhe  mortgagee^  and  af^er  mortgages  to  a  third perfon.  Such 
lecond  mortgagee  may  protedi  himfelf  by  an  oUJiatute  \  cited  Trim 
1690.  per  Ld.  Rawlinfon.  2  Vern.  160. 

12.  A  third  mortgagee  bought  in  an  oldfatisjied  incumbrance^  and 
brought  his  bill  to  compel  the  defendant,  tne  Second  mortga&;ee,  to 
redeem  or  foredofe.  He  need  not  prove  payment  of  the  confideration 
money,  but  the  producing  the  deed  and  acquittance  is  fufficient. 
Mich.  1^2.  2  Vern.  279.  Ld.  Ch.  J.  Holt  v.  Mill  &  al. 

13.  Where  a  third  mortgagee  without  notice  buys  in  a  firft  in 
another's  name,  he  may  make  ufe  of  his  truflees  nanus  at  law,  either 
to  defend  or  recover,  and  may  have  an  a£iton  at  law  again/l  them  to 
^jffign*  Pafch.  1701.  Ch.  Free.  159.  in  cafe  of  Blake  v.  Sir  Edward 
Hungerford. 

14.  If  a  third  mortKtgee  takes  only  an  agreement  offirjl  mortgagee 
U  convey  to  him^  the  lecond  mortgagee  cannot  afterwards  compel 
the  firft  to  aifign  to  him.  Becaufe  fuch  agreement  was  no  more 
dian  what  they  mieht  have  done  without  any  agreement.  Pafch. 
J701.  Ch.  Prec.  160.  in  cafe  of  Blake  v.  Hungerford. 

15.  A  puifne  incumbrancer,  after  the  bill  brought,  and  after  the  A  third 
firjl  decree  made,  and  in  truth  after  the  report,  gets  affignment  of  an  T^'^^*f 
old  judgment  or  mortgage,  but  was  denied  any  advantage  by  it;  the  g^;'^ 
for  be  muft  come  in  according  to  the  time  of  his  own  incumbrance,  mortgagi^ 

£  e  4  %  Veni. 
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fnJimgahiU  %  Vem.  545.  Mich.  1705.  E.  Briftol  &  al.  creditors  of  Sir  Wni. 
±-^4L":f   Baffet  V.  Hungerford  &  al. 

'  redeem  tbefirji,  and  the  Matter  of  the  Rolls  held,  that  th?  third  mortgagee,  having  thus  g#t  the  law 
of  his  fide,  aiid  equal  equity,  (hall  thereby  fqueeze  out  the  fccond  mortgage,  and  that  LA.  J.  Hale 
called  this  a  plank  or  tahula  in  naufragio  gained  by  the  third  mortgagee,  a  Wms^sRep.  491* 
Mich.  2728.  Brice  v.  Dutchefs  of  Marlborough. 

16.  A.  mortgaged  to  B.  and  then  ajpgned  the  tquitj  ^fredemptton 
to  C.  afterwards  Z).  obtained  a  judgment  againft  A.  and  A     The 

,  mortgagee  afftgm  to  £).  his  mortgage,  and  then  C.  tenders  the  money 

due  on  the  firji  mortgage  to  JD.  who  had  notice  of  the  afjignment  of  the 
equity  of  redemption  upon  his  purchafing  in  his  firft  mortgage ;  arid 
it  was  objeded,  that  D.  having  the  legal  eftate  in  him  by  the  af- 
lignment  of  the  forfeited  mortgage,  and  C.  having  only  an  equitable 
intereft,  not  fupported  by  the  legal  eftate,  if  C.  viroula  have  equity, 
he  ought  to  do  equity,  by  paiying  off  both  monies  to  D.  But  it  was 
anfwered  and  refolved  by  the  court,  that  C.  ihould  redeem,  paying 
only  the  money  due  on  the  mortgage,  andnot  what  was  due  on  the  judg- 
ment ;  becaufe  the  equity  of  redemption  was  never  hound  by  the  judg-- 
fnent;  for  the  judgment  was  not  confefled,  fo  as  to  become  a  r«d 
lien  upon  the  eftate,  at  the  time  when  this  equity  was  aifigned  j 
and  therefore  the  judgment  could  never  charge  or  affefl:  it,  and 
• ..'::  .  confequently  C.  purchafed  an  eftate  not  bound  by  the  judgment^ 

tf  r:  and  by  conlequcncc  the  judgment  creditor,  by  purchafing  in  the 

*  ^X05^  J  ^^^^^  mortgagor,  could  never  defeat  the  intereft  of  C.  Trin.  lyoS. 
^^^"^^       Abr.  Equ.  Cafes,  326.  Brereton  v.  Jones. 

18.  Where  a  puifnc  incumbrancer  buys  in  a  prior  mortgage,  m 

^  order  to  unite  the  fame,  and  there  was  a  mortgage  prior  to  that 

■   -  which  was  bought  in^fo  as  he  has  net  got  the  legal  eftate^  there  he  can 

* '.      •         make  no  advantage  of  his  mortgage ;  per  the  Mafter  of  the  Rolls* 

.      4   :  Mich.  1728.  2  Wms's  Rep.  495.  Brace  v.  the  Dutchefs  of  Marl« 

*  borough. 

'      ' .  19.  5tf  where  the  legal  eftate  'defied  in  the  tru/fee.    Ibid.  496. 

20.  In  all  cafes  where  the  legal  eflate  is  flanding  out^  the  feveral 

'  '  incumbrances  muft  be  paid  according  to  their  priority  in  point  of 

.  •"  :^  time  \  qui  prior  eft  in  tempore  potior  eft  injure.     Ibid.  490. 

'  .      ,♦       •  21.  A.  copyholder  in  fee  mortgaged  to  B.  who  is  admitted  hy  y.  ^. 

;  "^^'**  -  Reward  of- the  manor.     Then  A.  makes  a  feccnd  mortgage  to  C 

wv  't  ,^'  .  who  is  admitted  by  J,  S.  and  afterwards  A.  mortgaged  to  y.  S.  the 

"*  -5^V^  fteward,  who  buys  in  A.     But  per  King  C.  decreed  that  J.  S- 

',;•».-  ihould  not  poftpone  C.  becaufe  of  the  notice  he  muft  nece&rily 

•*/  J%-^  ^^^  of  the  mefne  mortgage  to  C.  by  his  being  fteward  of  the  nuK 

7,'^r'^'r-  **°^  when  C.  was  admitted.  Hill.  3  Geo.  ^.  Gibb.  118^  Brothers 

'7^:>:>^  V.  Bence. 
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(D)  Bought  in  6y  Creditors.     How  far  proteSod. 

:   v/  *•  f^ONVSEE  /^jtoitf^fhall  be  relieved  in  fomeqjWag^ii^ 
'^f  . '  *  purchafor  by  taking  in  prior  incumbrances,  and  in  ibme 

V"  not,  and  the  difference  will  depend  upon  the  circumftances.    Lev* 
>;.     ^   198.  Mich.  18  Car.  2.  B.  R.  Middlctoa  v.  Shelly^ 

a.  A. 


J 


■  «  . 

* 

2.  A.  mortgaged  Iznis  to  B.  for  60 1.  and  was  alfo  indebted  to  C.  N.  Ch.R. 
on  tonJ  60  L  B.  affigncd  to  C.  per  Cur.  inafmuch  as  the  eftate  fo  ^u^i^iTt, 
veiled  in  C.  is  a  chattle  leafe^  and  fo  Ifable  t6  debts,  and  C.  having  Francis^* 
9U1  affigoment  of  the  mortgage,  and  his  debt  on  bond  being  a  juft  where  a 
debt,  A.  ought  not  to  be  let  into  the  redemption^  but  on  payment  of  J?^^  ^^ 
the  principal,  and  intereft  nioney  due  on  the  faid  bond,  as  well  as  the  like  ad- 
the  mortgage  money;  and  fo  decreed.  1  Jac,  2.  2  Ch.  Rep,  36a  vantage, oa 
HallUy  V.  Kirtlani                                  •  Sf fmort- 

ipage  M  fw\  and  it  being  by  feoffinent  to  the  firft  mortgagee,  but  no  liv«ry  and  fcifin,  that  wjs 
fupplie((  the  bond  credicoi^  having  firft  got  judgment  at  law  and  then  brought  his  biU. 

3.  A  firft  mortgage  yn&  paid  off,  but  no  reconveyaiKey  dien  there 
1M^  a  judgment  creditor,  and  afterwards  was  a  fecond  mortgagee; 
the  fecond  mortgagee  brought  a  bill  againft  the  firft  mortgagee,  the 
mortgagor  and  judgment  creditor  to  ha^  a  reconveyance  from  the 
firft  mortgagee,  he  being  fatistied,  which  he  owned  by  anfwer,  and 
afterwards  pendente  lite  affigned  the  mortgage  to  the  judgment  cre- 
ditor ;  per  JefFeries  Ch.  it  is  juftifiable,  unlefs  the  plaintiff  will  jnew 
deem  and  pay  off  the  debt  by  judgment,  and  therefore  difinifled  the 
bill.  Trin.  1688.  2  Vem.  Si.^Turner  V.  Richmond, 

4.  A  difference  has  always  been  taken  between  a  general  incum-  A  creditor 
brancer  hyjiatute  orjw^menty  and  one  that  comes  in  by  purchefe  or  ^^^^^%^ 
tnottgage.    The  firft  is  no  lien  on  any  particular  part  of  the  eftate,  tute"  or  re- 
but arcfb  it  only  at  large,  but  in  the  laft  it  is«a  contrail  for  that  cognizance 
particular  part.    That  if  a  man  had  confeffed  20  judgments  or  fta-  ^^"n""^**^ 
tutes,  the  laft  cannot^  by  buying  in  thefirft^  hold  out  all  the  intervening  mJig^^  * 
ones  \  becaufe  when  the  debt  on'  die  firft  judgment  was  paid,  that  tack  it  to 
fecurity  determined  and  expired  of  itfelf.     Arg.  and  agreed  to  by  |jj*  JJ^^/' 
the  court.  Ch.   Prec  495.  But  Ld.  Cooper,  and  feveral  at  the  ^d"cherebf 
bar,  thought  a  judgment  creditor  may  fecure  himfelf  by  taking  in  gain  a  pre- 
a  prior  mortgage^  as  well  as  a  third  mortgagee ;  becaufe  his  judg-  Terence  to 
mcnt  is  a  lien  on  the  land.  Tr.  1718.  Ibid.  S.  C.  496.  Wright  V.  mon^ageet 
Pilling.  forfuchis 

no  purchjT- 
lor>  nor  has  any  right  to  the  land,  neither  in  re  nor  ad  rem ;  nor  does  he  lend  his  monej*  upon  the 
i<nmed:ate  view  or  contemplation  of  the  cogni  Tor's  real  eflate ;  per  the  Mafter  of  the  RoiU.  Midi. 
'1728.  2  Wras'sRep.49i.  Brace  v.  the  Dutchefs  of  Marlborough. 

'(E)  Bought  in  by  Purchafors  or  Strangers.     How  [  357  ] 

far  protected. 

I.    'hrrOTICE  to  purchafor  of  a  fefond  mortgage  before  alBgn- 
^^   ment  of  the  firft  mortgage  to  him,  but  after  the  purchife 
money  psiid  is  too  late,  and  fecond  mortgagee's  bill  difin'i(red.     14 
Car.  2.  N.  Ch.  R.  64.  Meynell  v.  Garroway. 

^    2.  Ifzpurcha/br  of  land  incumbered  with  twojlatutesy  purc'tafetfa  ,  chan. 
in  a  precedent  ftatute,  having  no  notice  of  the  Jecondjiatute  beHre  Cafes  267. 
he  was  dipt  in  the  purchafe ;  he  (hall  defend  himfelf  by  the  firt;  ^^^'^but** 
ftatute  (whether  the  (ame  were  paid  off  or  no)  if  he  can  at  law  do  ^j^pVin^cd, 
ft,  equi^  (hall  not  hurt  him ;  per  Ld.  Keeper.    Mich.  27  Car.  2.  Hd  named 
•  Chan.  Cafes  208.  Anon,  %'?fon 

V.  Bawfon.-— Ld.  Rawlinfoo.  i  Vem.  159  cites  ai  Car.  2.  HioDsy  v.  Calamy»  S.  P. an ^gy 
^674.  WvMoiitiLfc  Vi  Hawiamp.  S,P.  and  faid  there  were  many  cafct  of  that  kind. 

3.  A, 
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^^FPB<^        3*  A.  devifed  lands  to  tniftees  to  pay  debts  and  lefflcies  oot  cf 

Wngfeem-  ^^  '"^"^  ^**  proiits.    By  this  they  may  fell  the  land  itfelf.— — J. 

Iflgly  very    S.  purchafed  (of  the  heir  as  it  feems)  and  had  notice  of  the  wiL 

•Mnjfejy      B.  ton  of  A.  devifid  laud  to  be  fold  for  payment  of  debts^  the  whole 

rtpocted*     eftate  being  incumbered  j  the  truftees  (old  certain  part  of  the  lands 

for  6000  L  and  the  trujleet  cjftpied  to  hlmfeveral  of  the  iticumbrancis 

bought  off  with  his  own  mor.c'j^  and  allowed  good,  though  the  eftate 

was  not  wholly  freed  thereby.  Mich.  26  Car.  2.  2  Chan.  Cafes  205. 

Lingon  v.  Foley. 

4.  A.  feifed  of  lands  in  fee  confefled  z  judgment^  and  afterwards 
made  ^  jointure  on  his  wife.  Then  JS.  bought  in  the  Judgment^  and 
furchajed  a  leafe  of  A»  A.  died.  Decreed  that  B.  ihall  not  hold 
over  by  the  leafe,  fince  the  profits  taken  after  the  extent  were 
enough  to  iattsfy  the  judgment  according  to  the  true  value,  nor  (hall 
hold  over  by  the  extent  aft{||:  the  extended  value  to  protedl  his  leafe, 
though  in  truth,  he  did  purchafe  the  leafe  for  a  valuable  confidera- 

*  ^>^  if   tion,  though  *  alfo  he  had  taken  a  leafe  firft,  and   for   a  valu« 

hotbo         ^^  confi£ration,  and  without  notice  of  the  jointure,  and  then  had 

uhmfh  bad    bought  in  and  extended  the  judgment,  he  might  proted  his  leafe 

^/«iM  a     thereof.    But  A.  and  B.  when  the  extent  is  laid  01^  and  in  a  wajr 

^f/*^      of  fatis&dion  by  the  true  value,  (hall  not  turn  me  debt  on  the 

jointre(s.    The  extent  it  feems  was  returned  and  filed ;  but  B.  en* 

tered  not  but  by  a  leafe  fubfequent.    Chan.  Cafes,  247.  Hill.  26  & 

27  Car.  2.  Jacob  v.  Thatdier. 

5.  A.  purchafes  land  charged  with  a  judgmenty  of  which  he  had 
.  mticei  afterwards  A.  bought  in  feveral  mortgages  for  years,  and 

fbme  of  them  fubfeauent  to  the  plaintiffs  judgment  to  prote&  his 

purchafe.    Decreed  that  the  plaintiff  paying  off  thofe  mortgages 

that  were  precedent  to  his  judgment  (hould  redeem,  and  the  mort* 

sage  be  affigned  to  him  to  fatisfy  his  debt  and  charges ;  efpeciallv 

nnce  the  purchafor,  in  this  cafe,  had  fufficient  in  his  hands  to  fatisn' 

'die  fame.    Trin.  30  Car.  2.  Fin.  R.  366.  Bacon  v.  Alhby^  Ca^ 

tie  &  al. 

$0  that  if         6.  Chancery  never  proteffs  purchafors  of  prior  incumbranoes,  but 

chaXonor    **^  ^here  they  have  been  concerned  with  Ae  land  before  for  a 

mortga^  valuable  confideration,  and  came  innocent^  into  the  purchafe.  HiIIa 

come  in       31  Car.  2.  Fin.  R.  409.  Shermor  v.  Robins,  Cox  &  aL 

without  no- 
tice^ if  after  thejr  purchafe  m  a  precedent  inannhnmce,  it  ihaU  protect  his  eftate  againft  any  mefo^ 
inoimbrance,  though  fuch  purchafing  in  was  afitr  wmti  of  tbt  Jemut  martgagt.    Trin.  ta  Car.a* 
9  Vent.  339.  Sir  H.  Finch  cited  the  cafe  of  Paimatb  v.  jACKseVy  and  other  cales  lb  refolveiio 
Cane 

s.  C.  cited  7»  No  purchafor  fhall  be  further  or  longer  prote3ed  by  an  in- 

per  Ld.  cumbrance  bought  in,  dian  till  fuch  time  only  as  he  has  received 

Rawiinfoii.  g,  ^^^\^  of  the  profits  as  would  fatisfy  that  fecurity,  and  Aen  the 

a  Vera.  ^'  &me  Aall  be  avoided  by  a  "^fii-Ja.  ad  cmp.  or  by  an  account  to  he 

159——  tak-'i  in  this  court.    Pafch.  1682.  Vem.  52.  Earl  of  Huntiiigdoa  v. 

4^1.  »7&  CreenviU. 

18  Car*  2.  ,    . 

%  Chan.  CaP$  <  "•  Windham  v.  Ld.  Richardfon  ft  al.  $•  P.  %  Vent.  339.  Maiih  v.  lea. 

*[35?J      8.  A  ftatute  bought  in  before  a  purchafe  is  as  good  as  if  bought 
in  after  to  protc£l  a  purchafe  i  and  fuch  a  purchafiw  ihall  account 

onfy 
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§nfy  according  to  the  act  ended  value^  and  not  acconfij^  to  the  real 
value  of  die  eftate.  PafcL  *i(A%.  Vern.  52*  Earl  of  Huntingdon  v« 
GrccnvilL 

9.  A  purchafor  came  into  a  man's  ftudy,  and  diere  laid  bands  S.  g.  citei 
en  ajiatute  that  would  have  falUn  en  his  purchafe^znA  put  it  into  ^^^^ 
his  pocket;  in  that  cafe  he  having  thereby  obtained  an  advantage  xrin.  1690! 
in  law,  though  fo  un&irly,  and  by  10  ill  a  pradtice,  the  court  would  t  Verii.i59. 
not  take  that  advantage  from  him.     Cited  per  Ld.  Chancellor* 

Paich.  1682,  Vern.  52.  as  Sir  Jo.  Page's  cafe. 

10.  Purchafor  of  lands  in  the  reheuion  under  the  parliament's  Chan.  Cafes 
fide  gets  in  an  old  ftatute;  afier  the  reftauration  equity  would  not  ^^^^^ 
relieve  againft  him;  per  Ld.  Rawlinfon.    2 -Vern.  160.  Tr.  1690.  Car.i?S. 
dtes  it  as  the  cafe  of  Taylor  v.  Tabor.  c.  by  the 

name  of 
Taylor  v.Dehacb 

1 1*  A  man  articles  to  fell  to  J.  S.  and  afierwards  articles  to  fell  fe 
y.  D.  who  aftually  pays  the  money,  and  has  a  convevance.  J.  S. 
afterwards  affigns  the  benefit  of  his  articles  to  W.  R.  who  gets 
in  an  oldjiatute^  he  was  permitted  to  defend  himfelf  by  it;  per  Ld. 
Rawlinfon.  2  Vern.  161.  Tr.  1690.  in  cafe  of  Hitchcock  v.  Sedg- 
virick. 

12.  A  purchafor  (hall  not  proted  himfelf  by  taking  a  conveyance 
from  a  trujiee  after  he  had  Mtice  of  the  truft  \  for  fo  he  becomes  a 

tniftee  himfelf,  and  muft  not,  to  get  a  plank  to  iave  himfelf,  be 
guilty  of  a  breach  of  truft.  Tr.  1692.  2  Vern.  271.  Sanders  v. 
Dehew. 

13.  Though  tenant  for  life  ofhnAfuljeff  to  a  mortgage  is  intided 
to  redeem  on  payment  of  a  t bird  part ^  and  though  if  he  confeffes  a  fta- 
tute^ fuch  ftatute  is  a  charge  on  that  equity,  yet  this  mayoe  defeated 
by  a  fubfequent  incumbrance  without  notice  ;  but  then  fuch  pur- 
cnafor  muft  not  he  a  purchafor  of  a  hare  equity  only^  for  then  the 
firft  will  prevail,  but  if  he  purchafes  in  fuch  equity  (to  redeem  on 
payment  of  a  third  part)  and  the  le^l  eftate  together  (as  by  paying 
ott  die  mortgage),  and  takine  an  qffignment^  he  will  have  the  pro- 
te^on  of  the  legal  dilate,  raich.  1701.  Chan.  Prec.  i6o.  Blake 
V.  Hungerford. 


(F)  Bought  in.    Redeemaik  by  Purcbqfors  or  Crc* 

ditors  on  what  Herms. 

1.  ^1X7 HERE  there  wtrefome fpecial  circumftances  in  the  cafe,  Andthougfi 
^^    an  heir  was  allowed  the  whole  money  due  on  the  incum-  *" ^\^ ' 
braUce  he  bought  in  though  he  paid  lefi  for  it  Pafch.  1682.  Vern.  {IT^i'in"^* 

49.  Darcy  v.  HaU.  cumbrancof 

he  ibaU  be 
illowcd  no  more  than  what  he  reaUy  pays  for  it,  mlefs  be  bought  it  in  10  fntea  an  ituumtratw  m 
whUk  hin^lfii  MritltJ,    Ibid. 

2.  If  the  heir  buys  in  an  incumbrance  on  an  eftate  charged  with 
f$ni$nsf  he  Aall  be  allowed  no  more  than  what  he  re^ly  paid. 

And 


And  die  whole  eflate  fhall  be  liable  to  fiidsfy  this  inctnnbnnce 

firft.    Per  Jcfferics  C.    Mich.  1685.- Vem.  334.  Brathwait  ?• 

Brathwait 

lVent.353.       3,  If  an  heir  or  any  other  bim  in  an  incumbrance,  he  fhall  not 

7°^Ppt      be  allowed  as  againft  a  purcbafir  any  more  than  he  really  paid  for 

where  fuch  fuch  an  incumbrance.    Trin.  1687.  Vem.  464*  Long  v.^  Clop- 

Sferinis     ton. 
rawtTf 

he  ihail  be  allowed  all.  Mich.  6  Annc»  i  jalk.  155.  per  Cowper  Chaoc  But  if  a  roan  had 

porchafed  withoat  «wiV#,  perhaps  he  had  equity  to  redeem  for  what  was  really  paid.  Per  Jefieries 
C.  Mich.  1685.  Vem.  33^.  Philip*  v.  Vaughan. 

r  9  r^  ]      4*  Mortgagee  ajfigns  for  Ufs  than  is  really  due  to  him ;  the  mort- 
gagor  (hall  not  redeem  without  paying  the  whole  money  due  on  the 
S  Cb^  R.    ™^^^g^c*  Mich.  1687.  Vem.  476.  Williams  v.  Bringficld. 

117.  Baker  v.  HalleCS.  P.  « 

*  v*^*  '^II*  ^*  Where  there  are  Jubfequent  incumbrances  or  creditors^  ia  this 
Afcoii^h  r.'  ^^  allowance  Ihall  be  oiu y  of  what  vras  really  paid.  *  But  morU 
Johnfon.— '  Eager  er  bis  heir  muft  pay  all  that  is  due.  per  Cur.  Mich.  1687. 
isaik.  155.  Vem.  476.  Williams  v.  Springfield. 


^ 


3ln  CttftoDf  a. 

(A)     In  Cuflodia  Legts. 

So  though    I.  f^OODS  diftreinei  or  impoimded  are  in  cufto<fia legis,  and b 
they  are  vT  qannot  be  attached  at  common  law.     Cro.  £.  69i»  Trini 

^^.'off.   4^  E'**-  C.  B.  Humphrey  v.  Bams. 

Executors,  15].   . 

2.  Cattle  impounded  are  in  cuftodia  legis,  and  the  party  diat  di(^ 
tretned  them  damage  feafant  has  not  any  intereft  in  them,  nor  au- 
thority to  deliver  them.  Cro.  £.813.  Pafch.  43  Eliz.  B.  R.  Pil- 
kington  v.  Hailings  and  Meacocks. 

3.  After  judgment  executed^  the  goods^  &c.^  are  in  cuftodist  le- 
gis, and  not  liable  to  exchequer  procefs  or  commiffion^  of  bank- 
ruptcy. Comb.  123.  Trin.  i  W.  &  M.  B.  R.  Lechmere  v.  Tho- 
roughgood. 

(B)  In  Cuftodia  Marefc6alh\  &c.  who^  what  and 

how. 

t.  n    C.  has  oSdon  againft  one  who  was  outlawedy  and  wenl 
^  •  and  came  by  mainprizc,  and  prayed  that  he^anfwer  to  it  in» 

ftaatly>  for  that  be  is  in  ward  here  i  per  Cur.  be  is  mt  in  ward^f 

tht 
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Ar  c^rt  becaufe  hi  apbears  by  mainprizej  and  not  in  ward^  bv  which 

it  is  at  his  eUSiionifpe  will  anfvjer  or  noty  and  e  contra,  if  he  had 

been  in  ward,  he  (hall  anfwer  or  ihall  be  condemned,  by  which  he 

was  not  compelled  to  anfwer,  but  was  put  to  his  election.    Br*  j 

JS.efponder,  pi.  30.  cites  39  H.  6.  27. 

2.  Error  is  not  well  affigned,  that  there  was  no  bailfiUd^  unlefi  a  sum^ 
added  that  the  defendant  was  not  in  cuftodia.    Vent  233.  HilL  24  not  ineuf- 
&  ZS  Car.  2.  B.  R.  Anon.  «^^^?- 

till  bail  filed.    6  Mod.  33.  Mich,  z  Annse,  B.  R.  Wyat  v«  Aylan4 

3.-  A  perfon  is  not  in  cuftodv  of  the  (heriils  of  London^  tiQ  he  is 
brought  into  the  counter^  and  before  he  be  in  the  cuftody  of  the  fer«- 
jeantd.  Per  Holt.  A  man  is  not  regularly  in  cuftody  at  the  fuit  of 
another,  ////  a  writ  is  delivered  to  the  flieriiF,  and  arrejied.  XX 
Mod.  69.  Hill.  4.  Annas,  B.  R.  Jackfon  v.  Humphrys. 

4«  If  the  Jheriffof  Northumberland  has  a  man  in  cuftody  in  N.  and 
die  IherifF  is  himfelf  here  in  town,  and  a  writ  is  delivered  to  him 
here  in  town  againft  that  perfon,  he  is  in  his  cuftody  immediately 
upon  the  writ ;  otherwife,  if  the  man  was  out  of  the  county  at  the 
delivery  of  tiie  writ,  as  in  cafe  the  IherifF  was  bringing  him  to  Weft* 
minfter  on  a  habeas  corpus,  i  Salk*  274.  Trin.  5  Annae^  B.  R« 
Jackfon  v.  Humpries* 

5.  Perfons  were  indited  of  murder ^  but  before  their  difchargei  f  360  1 
die  (herifF  produced  a  writ  of  appeal^  which  was  delivered  to  him, 
and  the  court  held,  that  the  prifoners  were  in  cuftody  by  delivering 
efthe  writ  to  the  jheriff.   11  Mod.  252.  Mich.  8  Annae,  B.  R«  tho 
Qu^en  V.  Tooly,  Aran  and  Lawfon. 

{C)  Of  delivering  Declarations  to  Perfons  In  Cuf-. 

todia. 

J.    T\ECLARATIONS  on  the  bye  againft  one  in  cuftodia,  ought 
•*-^  to  be  delivered  in  term  time;  per  Roll  Ch.  J.   Sti.  32 !• 
Hill.  1651.  B.  R.  Anon. 

2.  When  a  man  is  in  cuftodia  marefchalliy  any  man  may  declare 
againft  him  in  a  perfonal  adion ;  and  if  he  be  bailed  out,  he  is  ftiU 
in  cuftodia  to  this  purpofe,  viz.  as  to  declarations  brought  in  againft 
him  that  term ;  for  the  bail  are  as  it  were  delegated  by  the  court  to 
have  him  in  prifon.  V  ent.  233.  Hill.  24  and  25  Car.  2.  Anon,  cites 
Hob.  264. 

3.  Defendant  committed  by  the  court  for  a  contempt  cannot  be  H«  cannoe 
charged  with  an  aliion  without  leave  of  the  court  j  but  on  motion,  f^l^^ 
they  generally  give  leave  as  they  did  in  this  cafe.  2  Shpw.  88.  Hill,  as  in  cuflo- 
31  &  32  Car.  2.  B.  R.  the  King  v.  Dean  &  ah  dia»  that  is 

committed 
for  a  mifiUnuantr,    Sti^  356.  Mich.  1652.  Maurice's  cafe.    ^  ■  .  Jf  a  perfon  be  im  extcuiion  for  afi$tu 
is  is  a  contempt  for  any  to  tbarge  him  wHb  a  civil  a^ion  without  leare  of  the  court,  bat  the  cour^ 
wiU  hardly  tliicharge  the  aaion,  though  they  will  punilh  the  «amempc«    Per  Car.  6  Mod.  88. 
•Mkb.  a  Aaax,  B.  R.  Anon. 

4*  Though* 
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But  the  not  4«  Thouffh  by  the  courfe  of  the  court,  if  die  tUMtrntBi  inpri^ 
^«J|r*''"F  fi»  *wo  wboJe  term  and  lu  dularatim  is  put  in,  he  may  get  a  nJe 
Xmtl^tC^  5°  •*  difcharged,  yet  if  the  declaration  be  i*liverti  afterwards  aw| 
ttrm  to  one  judgment  thereupon,  itf  is  a  g6od  judgment,  and  die  bail  will  be  li. 

i!^I'  *''^1'"  '"*=''  ^^  ^  ^«"*'  *43'  Hill.  I  &  a  W.  &  M.  C.B.  Dod 
fJS,    v.Dawfon. 

MtrfWM>irat*wJ.  <.butiifa'«jfiwC.ir.if  <tofaid>ntcootinueiftamc«g>oJyi  per  EmCh. 

fiiidlL^  ^'  ^^^^®  *  P^^n »«  ^^^^  '»  ^^«^'  ^^/^fl^f  he  is  liable  to  all  ac- 
been  W«i  ^*»**  5  '^^^  if  hc  bc  here  m//  1^  bail^  he  mzj  tUad  his  privikJ^i% 
«i  IV  /A«>^  for  the  flierifF  cannot  take  notice  of  his  privilec^  fo  that  he  muft 


•. 


__  .A      8»w  ^^'  '  Salk.  I.  per  Holt  Ch.  I.  Mich.  8  W.  3.  B.  R.  Dun. 

as  to  the  fecond  alfo.    i  Balk.  s.  HiU.  8  W.  3-  B,  R.  Joaes  v.  Bodiaer. 

^itfif  hebe  6.  If  a  man  be  in  cuftody  of  the  marfliall  on  a  rtidiiit  fi^  you 
yoSISSr  "?y  ^*^^^  *^  ^«  *e  redAdit  fc  in  execution  with  the  marfhall, 
not  charge  widiout  maluiiK  the  marJbaU  ackmwkdge  him  in  court  to  be  in  his 
to^'kri  cuftodyi  perCur.   12  Mod.  73.  Trin,  7  W.  &  M.  Anon. 

cd;  perCor«  isMv.(L73.Aqoiu 

7*  Declaration  delivered  againft  one  in  cuftody,  he  fhall  have  tha 
whole  term  to  plead  in  abatirmnU  2  Salk.  515.  Mich.  8  W.  3* 
B.  R.  Anon. 

8.    8  &  9  ^  3.  26.^  Fcr  the  more  sajy  and  ^uick  ettainingju^^ 

mint  againji  a  prtfener  in  the  FleeU  it  Jhall  be  lawful  fer  anj  perfon^ 

having  caufe  ef  action  againft  fuch  prifoner^  after  fihng  or  entering 

a  declaration  with  proper  officerj  to  deliver  a  copy  thereof  to  fitch  A- 

fendant  in  any  perfonal  oniony  or  to  the  turnkey  or  porter  of  the  [aid 

.  Fleet  prifony  and  after  a  rule  given  topleady  to  be  pit  in  8  days  at 

moft  after  delivery  of  fuch  copy^  and  affidavit  made  thereof  before  one 

of  the  judges  of  the  Common  Pleas  or  Exchequer^  to fign  judgment  againft 

Juch  defendant  as  if  he  had  actually  been  charged  at  the  bar  of  the 

Common  Pleas  or  exchequer  with  fuch  affion. 

[  3^'  1       9*  If  after  ytiifmm/  a  prifoner  is  not  charged  in  execution  vridiis 

8  Mod.  117.  two  terms  he  fli^  have  zfuperfedeas  as  well  fince  the  4  &  5  W.  & 

HOI.  10      M.  21.  as  before.    Carth.  469.  Mich*  10  W.  3.  B.  R«  Holland  v* 

G^Aaon.  Seijcant. 

10.  A.  is  in  execution  at  the  fuit  of  B*  and  charged  with  aHien 
at  fuit  of  C.  who  obtains  judgment!  he  ought  to  charge  him  in  ex« 
ecution  by  committitur^  and  not  h  ca.  fa,  but  he  may  have  fu  fiu 
But  quaere,  if  after  he  has  charged  him  oy  commitdtur,  he  may  have 
fi.  6.  he  continuing  b  in  execution.  By  the  ftatute,  if  one  in  exe- 
cution by  ca.  la.  efcape,  the  phuntiff  may  fue  fi.  fii.  12  Mod.  3x3. 
Mich.  II  W.  3.  Anon. 

XI.  One  arretted  by  procefi  of  this  court,  for  want  of  bail  goes 
to  cuftody  of  marlhal,  and  ofier  by  hab.  corp^  get^  himiUf  turned 
over  to  the  Fleet  i  fure  the  plamtitt  {hall  not  thereby  Icrfe  the  benefit 
of  declaring  againft  him  in  cuftody  of  marfliali  i  but  if  be  xcmovet 
himfelf  in  that  cafe  out  of  cuftody  offlHriff  into  the  Fleets  fo  duit  he 
aever  was  in  cuftody  ot  muihall  gtt«re  if  th««  may  be  a  differ- 
ence 
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ciice»  diough  even  there  it  will  be  dangerous  to  fuffer  fuch  re« 
moval  to  the  prejudice  of  the  firft  plaintifF's  a£lion ;  per  Holt  Ch. 
J.    12  Mod.  560.  Mich.  13  W.  3,  Anon. 

12.  Note,  before  the  late  a£l  of  parliament,  one  in  prifon  oftbi 
Fleet  could  not  be  declared  againft  without  bringing  him  by  hah,  CBr^ 
pus  into  court ;  but  the  courfe  here  was  to  leave  declaration  with 
tie  turnkey.     12  Mod  561. 

13.  If  one  is  in  cuftodia  mareichalli,  to  charge  him  with  a£Hon  6  MqA.%^ 
or  execution  you  muft  (if  in  term  time)  file  a  oill  againft  him  and  ^'  C.™^a 
deliver  a  declaration  to  the  turnkey  j  upon  this  he  (hall  lie  two  ^'^rJJS'ui 
terms  before  he  fhall  be  difcharged,  even  on  common  bail ;  but  if  the  office 
it  be  in  vacation^  the  plaintiff  muft  go  to  the  marfliairs  book  in  the  ?gainftoii« 
office,  and  make  an  entry,  quod  remaneat  in  cuftod.  ad  fefl,  J.  S.  J,"  tb^^. 
but  then  he  muft  be  in  actual  cuftody,  and  not  at  liberty,  becaufe  ihal  and  a  * 
then  he  may  be  arretted  ;  per  Cur.  i  Salk-  213.  Mich.  3  Annse^  ^phfivkh 
B.  R.  TUfden  v.  Palfriman.  345.  S.  C.  and  P.  lA^I^f 

Iftf  tbefrifoner  bad  no  notUe ;  on  ihewing  thereof  and  affidavit  a  jadgment  by  nil  dicit  againft  him 
was  difcharged,  and  plainiUf  ordered  to  accept  a  plea.    Sti.  386.  Trin.  1653.  B.  R. 

14.  If  marihall  owns  one  to  be  in  his  cujlody  who  is  notj  that  (hall 
conclude  himfelf  but  no  body  elfe,  and  fhall  mbje£l  him  to  anefcape. 
6  Mod.  254.  Mich.  3  Anns,  B.  R.  Tilfden  v.  Palfryman. 

15.  If  mar(hall  yi^^^r  one  to  be  in  and  out  at  times^  and  during 
fuch  time  he  is  charged  by  a  remanet^  Vc,  though  he  were  a6hjally 
out  of  prifon  at  that  time,  yet  if  he  returned  in  again,  that  will  be 
quafi  a  continuance  of  the  fim  imprifonment.  6  Mod.  254.  Tilfden 
V.  Palfryman. 

16.  Vou  cannot  declare  againft  a  man  in  cuftodia  any  where  but 
in  B,  R.  but  a  procefs  muft  go  to  the  officer  to  bring  him  to  the 
bar.     1 1  Mod.  69.  Hill.  4  Anns,  B.  R.  Jackfon  v.  Humphrys. 

17.  It  was  held  by  the  court  that  it  was  not  fufficient  to  deliver 
a  cofy  of  a  declaration  to  the  turnkey  or  gaoler  where  the  defendant 
is  in  cuftody,  unle&  the  declaration  is  &&  filed  in  the  office^  and  a 
judetnent  for  that  reafon  was  fet  afide.  Hill*  xo  Geo.  i.  8  Mod. 
210.  Anon. 

(D)   In  whofe   CuJioSy  the   Prifoner  Jhall  be  /aid 

to  be. 

I.  O  E  who  comes  to  London  by  writ  of  corpus  cum  caufa 
"  brought  by  officer  of  Londony  is  prifoner  to  the  officer  who 
brought  him,  till  he  be  thereof  difmiifed,  and  not  prifoner  to 
the  iMnk ;  fo  that  if  another  action  Ihould  be  againft  him  in  banco^ 
he  fhall  not  be  compelled  to  anfwer  to  it.  Br.  Imprifonment,  pL 
99*  cites  9  H.  6.  54. 

2.  If  a  ittiii  be  imprifomd  in  Newgate  in  London  for  furety  of  the  **"•  W^nff 
peace  by  precept  vfMidmeJex^  he  (hall  not  be  ftayed  by  any  plaint  tak-  J^  e?*/*** 
en  againft  him  in  London ;  for  though  Neweate  be  in  London,  yet  — Br.>ril 
it  is  the  prifoa  as  well  for  ^e  county  of  Midalefex  as  for  the  city  of  "fM^t  pL 

London,  ^^'" 


Londdn,  and  in  this  cafe  he  is  prifoner  therr  for  Middled^)  and  not 

for  the  ci^  of  London,  and  therefore  ^^i/  not  anfwer  to  tbipktiui  in 

London,    Br.  Imprifonment,  pi.  104.  cites  16  £.  4«  6« 

Br.Corone,       3,  A  prifoner  who  comifrom  the  tower  of  London  to  B*  ^r  to  an- 

ScsS^'c     ^'^^^/^^  treafin^  fliall  te  in  cuftodia  "ttiarefchalli^  fedente  ciuria,  and 

not  in  cuftody  of  the  lieutenant  of  the  tower  of  London,  and  'vrticn 

'  he  departs  he  mall  be  fent  again  to  the  lieutenant  of  the  tower*    Br* 

Ilpprifonment|  pU  96.  cites  i  H.  7.  23. 


•  AnJn- 
difimenc  it 
am  accu- 
lation 


Extortioa 


(A)  *  Indidment)  Extortion,  [and  Mi/demeanour s.'l 

[  I.  Vf     14.  E.  3.  B.  R.  Rot.  38.  Richardus  Bernard  ckricut 
XyLm  Xhomede  Bolton  militis  taxatoris  &  colle^oris  15.  fecjC 
*  pi.  5  ta      fincm  per  50  marcas  pro  eo  quod  recepit  denarios  perpondus  magnuntj 
II.  per  quod  lucravit  in  qitalibet  libra  20s,  bd.^  ultra^  V  pro  txtortto^ 

atthefuit 

of  Ihe  Kuigiby  the  oaths  of  zi  men  of  the  fame  county,  'wherein  the  offence  was  committed,  re- 
turned to  inquire  of  all  offences  in  general  in  the  county,  determinable  by  ihe  court  into  which  they 
are  returned,  and  finding  a  bill  brought  before  them  to  be  true;  but  when  £ucb  accufationis 
found  by  a  grand-jury,  without  any  biU  brought  before  them,  and  afterwards  reduced  to  a  formed 
indidhnent,  it  is  called  a  prelentment;  and  when  it  is  found  by  jurors  returned  to  inquire  of  that 
particular  offence  only  which  is  indicted,  it  is  properly  called  an  inquifition.  %  Hawlc  PL  C.  ao^. 
cap.  25.  f.  I. 

[  2.  Tn  36.  E.  3.  B.  R.  Rot,  27.  Prefentatur  quod  Phill.  Otcrc 

capellanus,  coUegit  adpontem  vocatum  Feribrig  20  L  quasexpendit  circa 

di£fum  pontem ;  fed  barras  ad  di^um  pontem  confixit  ^  conclujit  quod 

nullus  tranfire  potuit  fine  fine  fibi  faciendo^  &c,  defendens  fatetur,  ii 

is  fined.  ]  » 

r'^'^"'^       [  3.  If  the  apprentice  of  J.  S.  gets  a  woman  with  cbild^  and  there* 

J^j^^tfii.    upon  fecretlv  departs,  and  after  J.  S.  procures  fome  juftices  of 

12!  to  14^     peace  to  make  a  warrant  to  the  confiable  to  take  him^  and  to  bring 

him  before  them  or  others  to  anfwer  this  offence,  and  after  afiran" 

gerj  well  knowing  of  this  warranty  harbours^  and  comforts  the  ap* 

prentice  in  locis  ignotisj  by  which  the  conilable  cannot  take  him,  jret 

this  is  not  any  offence  punifhable  by  the  common  lawy  in  as  much  as 

the  warrant  was  not  to  apprehend  him  for  felony  or  treafon^  and 

therefore  the  harbouring  and  comforting  not  punifliable.    HiL  16 

Ja.  B.  R.  Vaughan's  cafe  in  writ  of  error  per  totam  cur iam.  J 

[  4.  But  in  this  cafe  if  the  ilranger,  knowing  of  tKe  warranty  ad^ 
vifes  and  incites  the  apprentice  to  abfent  himfelffo  ttoM  tie  conftabk 
fhalljiot  take  bim^  and  he  harbours  and  comforts  him  to  this  purpofe^ 
this  is  an  offence  puniihable  by  the  common  law  by  fine  mM  ini* 
prifoHment  ^  becaufe  he  perfuades  him  to  avoid  and  to  hinder  the 
'4  ^ouife 


tourfe  of  juftice,  though  the  warrant  was  not  for  felony  or  treafon> 
HU.  15  Ja.  B.  R,  Vaughan's  cafe  per  Curiam,  praeter  Doderidge 
(but  quere  well  of  it.)  ] 

5.  The  mayor  of  L.  was  indifted  for  extortion,  for  that  he  had 
nceived  2^  si  of  one  A.  for  giving  of  judgment  in  an  aftion  of  debt. 
I  Le,  295.  Hill.  27  Eliz.  B.  R.  the  Mayor  of  Lynn's  cafe. 

6.  A  commrfTary  of  the  archbifliop  of  Canterbury,  B.  regifter, 
and  C.  apparitor,  were  indi<5led  of  extortion,  that  tiiey  colore  officiorum 

fuorum  had  malitiofe  zccciptcd  and  received  11  s.  6  d.  for  ahfolution  ^  [  3^3  J 
one  Dn  who  was  excommunicated^  where  they  ought  to  have  received 
hut  IS.  6d.  And  exception  was  taken  to  this  indictment,  becaufe  that 
all  their  offences  are  put  together^  viz.  colore  ojfficiorum  fuorum^  where- 
as the  particular  offence  of  every  offender  ought  to  be  fpecially  fet 
down,  but  here  they  are  confounded ;  which  fee  by  the  ftatute  of 
25  Ed.  3.  9.  thai  ordinaries  Jhall  not  be  impeached  hy  juch  general  in^ 
dicfmeniSy  unlefs  they  fay,  and  put  in  certain,  in  what  things,  and  of 
what,  and  in  what  manner  the  faid  ordinaries  have  committed  ex- 
tortion ;  but  that  exception  was  not  allowed  ;  becaufe  of  that  the 
party  grieved  cannot  have  notice ;  for  they  took  in  grofs,  and  after- 
wards parted  it  betwixt  them ;  another  exception  was,  becaufe  it  is 
noi /hewed  what  is  their  due  fee  ^  and  that  was  conceived  to  be  a  good 
caufe  of  exception ;  and  if  no  fee  be  due,  the  fame  ought  to  appear 
in  the  indiftoKnt.  And  afterwards  the  opinion  06  the  court  was, 
that  they  ihould  be  difcharged.  3  Le.  268.  Mich.  33  Eliz.  B.  R. 
Lake's  cafe. 

7.  A,  was  indifled,  quod  cxiftens  fervus  five  deputatus  of  the 
chancellor  of  the  bijhop  of  H,  he  took  JO  s.  for  writing  letters  of  admi^ 
nijlration  *contra  formam  ftatuti,  &c.  ralm.  318.  Mich.  20  Jac, 
B.  R.  Smith's  cafe. 

8.  A.  Tijheriff^s  bailiff' \\2.%  inu idled  for  extortion  by  two  feveral  Jo-  379- *• 
indi6lmcnts ;  in  the  one,  that  he  had  received  20  j.  from  one  extor-  ^^^^  5?[JJ!! 
Jive  colore  cfficii  fui  \  and  in  the  other,  that  he  extorfive  took  6  J.  %d.  v.  Laro- 

Cro.  Car.  478.  Hill.  1 1  Car.  B.  R.  Brunfden's  cafe.  feme — S9 

^  baihffof 

the  hundred o{^.  was  ln.!ict»d  for  extortion,  viz.  that  crl-^re  cfficii  he  had  taken  501.  and  was  found 
guilty;  and  alter  ti;e  tnJidmenc  was  leiimvcd  huhoi*  and  exceptiuns  ukn\  to  it;  becaufe  the 
taufefm  %t/bii.Ij  he  took  die  50  i.  is  not  exptfj/'-d  in  the  indidiment ;  for  it  is  iduable ;  but  the  court 
held  the  indictment  p^oid  ;  for  it  is  colore  ol^cii,  and  perhaps  he  went  to  one  of  the  hundred,  and 
faid  f bat  U  ou^I-t  to  k.^efr  much  as  b^nl-ljt  Sec.  the  wh»ch  matter  could  not  have  been  otherwifc  CX- 
pi'eHed.  But  if  it  had  been  upon  demurrer,  per!aps  it  (hould  be  other  wife.  Sid.  91.  Mich.  14 
Car.  2.  B.  R.  the  K  ing  v.  Cover. 

9.  A  miller- vms  indifted  for  taking  too  great  toll.  5  Med.  13. 
Mich.  6  W.  &  M.  the  King  v.  Wadfworth. 

10.  Indidment  was  for  extortion  againft  an  offfcer  for  taking 
money  for  not  carrying  his  trifoner  to  a  fpunging^ho  i  c .  12  Mod, 
255.  Mich.  10  W.  3.  the  ICing  v.  Beechcroft. 

11.  Indictment  againft  feveral /(?r  intending  to  defraud  A.  of  his 
money  by  threat  ning  to  fend  him  to  Newgate  hy  colour  of  a  warranty  and 
io  indi£l  him  of  perjury^  unlefs  ht  would  give  them  money  and  a  notCy 
which  he  dia  through  their  threats;  and  though  exception  was 
taken,  becaufe  it  was  neither  averred,  that  there  was  no  warrant, 
nor  that  he  was  not  guilty  of  perjury,  nor  that  any  money  was  ac- 

VoL.  XIV.  F  f  tuaUy 


3^3  3lnOiftment» 

ttially  paid ;  vet  the  court  held,  that  it  was  offence  indidatie,  ancl 
over-ruled  tne  exceptions ;  and  by  Holt  Ch.  J.  every  extortion  is 
an  adttal  trefpafs,  and  an  a^on  of  treTpais  will  lie  againft  a  man 
for  frighting  another  out  of  his  money.  If  a  man  will  matt  ufi  tf 
a  prHifs  oflaUi  U  Urrijjf  another  9Ut  of  bis  momyy  it  is  fuch  a  trmaU 
m  which  an  indi&ment  will  lie  i  and  judgment  for  the  Queen.  Midi. 
1707.  B.  R.  IX  Mod.  137.  the  Queen  v.  Woodward  &  aL 

12.  A.  was  indidled  at  the  common  law  for  feveral  mifde- 
meanors  againft  the  peace  of  the  kine,  and  which  were  to  the 
ereat  fczn&l  of  chriftianity,  viz.  becauie  hcjhewed  bis  naked  bosfy 
tn  a  bakot^  in  Covent  Garden  to  a  great  multitude  ofpeopky  and  diere 
did  fuch  things,  and  fpoke  fuch  words,  &c.  ((hewing  fome  particulars 
of  his  mifbehaviour,}  and  this  indi£ttnent  was  openly  read  to  him 
in  court;  and  after  he  had  been  continued  by  recognizance  from 
Trin.  term  to  the  end  of  Mich,  term,  the  court  demanded  him  to 
have  his  trial  for  it  at  the  bar ;  but  he,  having  advifed,  fubmitted 
himfelf  to  the  court,  and  confefled  the  indidlment,  wherefore  the 
court  confidered  what  judgment  to  eive,  and  becaufe  be  was  a 
gentleman  of  a  very  ancient  family  and  bis  eAate  incumbered  (not  in- 
tending his  ruin,  but  to  reform  him,)  th^yjwed  him  only  2000  marts^ 
r  ^64  1  ^^d  that  he  fliould  be  imprifoned  for  a  week  without  haily  and  hi  of 
the  eood  behaviour  for  3  years.  Sid.  z68.  Mich.  15  Car.  2.  B.  R. 
the  King  v.  Sir  Charles  Sidley. 

13*  If  what  was  a  mijdemianor  at  common  law  be  madifelmey  by 
Jlatutey  at  for  bu}'ing  ftolen  goods  knowing  them  to  be  iUden  be- 
fore the  9St%  making  it  felony  \  yet  after  the  zSis  which  make  it 
felony,  it  is  not  puniihabk  as  a  mifdemeanor,  and  muft  therefore 
now  be  indi&ed  for  felony.  12  Mod.  634.  HiH.  13  W.  3.  d^* 
King  V.  Crofle. 

14.  A.  fettled  an  account  with  B.  by  which  he  was  indebted 
to  B.  in  fuch  a  fum ;  A.  figned  the  account  and  afierwards  got  it 
into  his  hands  and  tore  ity  and  was  indided  for  it.  6  Mod.  1751 
Pafch.  3  Annx,  B.  R.  the  Queen  v.  Crifp. 


(B)  Contempts  to  Courts. 

[  I.  T  F  a  man  cotnes  before  tbejujlices  itinerant^  and  thercthe  hijhop 
^  of  London  fays^  that  be  is  excommunicated^  and  fo  publickly 
denounced  him,  upon  which  A.  before  the  juftices  Uteramfigillo  of- 
ficii curia  Cantuarienfis Jignatam  in  plena  curia  regis  ibidem  porrexii 
Capitali  clericQ  jufticiariorum  praedi&onim  Ugemam^  ad  famam  iS 
Jlatumfuum  clarificandum ;  the  which  letter  the  bifijopfiatim  de  ma^ 
nufntdi^i  capitalis  clerici  cepit  (^  afportavit  againfi  the  will  ^tbe 
faid  clerk,  though  the  clerk  feveral  times  reauefted  him  to  deliver 
it  to  him  again.  The  bi(hop  may  be  indided  for  this  contempt  to 
the  court.  Liber  Pariiamentorum.  21  £•  i.  44.  b.  between  Penlefifon 
and  the  Bifliop  of  London^  this  oficnce  was  punifhed  in 
ment.] 


(C)  Concerning  [Things  <i?w,  orj^oke  in  Court  to]  ^Wp"- 
Judges.     What  (hall  be  faid  an  Offence  punifli- 
able. 


r 


I.  Tjr    13.  E  3.  B.  R.  Rot.  116.  A  man  was  committed  in  par- 

.  *"  •  liament,  and  fined  iov  faying  to  ajuflice  of  oyer ^  l^c.  that  hi 
liidj  and  laying  violent  hands  upon  him.  ] 

2«  J.  came  to  the  court  of  C.  B.  (juftice  Hutton  and  juflice  Craw- 
lev  then  being  there,  giving  rules  and  orders)  andfaid^  laccufe  Mr. 
jujiiu  Hutton  of  high  treafon  j  for  which  he  was  committed  to  the 
cuftodyof  the  warden  of  the  Fleet  by  juftice  Crawley;  and  after 
by  the  dlredion  of  the  king,  he  was  Indited  in  B.  K.  and  con- 
vided  and  fined  5,000  /.  to  the  King.  And  juftice  Hutton  preferred 
his  bill  againft  him  there,  and  recovered  10,000  /.  damages.  Hutt. 
130.  Mich,  14  Car.  Hanfon's  cafe. 

3.  A.  faid  to  the  juftices  in  their  quarter  feffions,  if  I  cannot  have 
juftice  hercy  I  will  have  juftice  elfuthere ;  for  which  contempt  the 
juftices  of  the  laid  feffions  indided  him,  fined  him  5/.  and  com-- 
mitted  him  to  prifon  for  defiiult  of  payment  \  all  which  matter  was 
returned  upon  habeas  corpus,  and  the  return  being  filed,  it  was  pray- 
ed that  he  Ihould  be  difcharged ;  but  feveral  of  the  juftices  were  of 
opinion,  that  it  was  a  contempt,  for  which  upon  indi6lment,  he  may 
be  fined,  as  here  he  is,  for  which  fine  he  is  now  in  execution,  and 
therefore  fliall  not  be  difcharged  nor  bailed.  But  Twifden  J. 
doubted,  if  the  words  before  were  a  contempt ;  for  though  it  is 
a  contempt  to  accufe  them  of  injuftice,  yet  it  is  not  to  appeal,  and 
thcfc  words  are  (poke  by  way  of  appeal,  which  is  lawful  for  every 
iilbjeA  to  do;  ideo  quzre.  i  Sid«  144.  Pafch.  15  Car.  2.  B.  R. 
the  King  v.  Mayo. 

4*  A.  being  brought  by  warrant  before  the  juftices  of  peace  at 
their  feffions  faid,  this  is  .no  juftice  of  peace^s  hufmefs\  you  Jhall  not 
try  this  matter  \  have  a  care  what  you  do\  I  have  blood  in  iw,  jT  f  o^  r  1 
/  bad  you  in  another  place.  The  court  inclined,  tiiat  the  words  «•  i  0  J 
are  not  indidbble  as  laid  in  this  indictment  -,  becaufe  they  did  not 
carry  any  neceflary  intendment  of  a  challenge  or  intent  to  break 
the  peace,  efpecially  when  it  appears  in  this  very  indiChnent  that 
the  defendant  was  a  wheelwright,  and  fo  not  likely  to  challenge  or 
be  challenged.  10  Mod.  186.  Mich.  12  Anns,  B.  R.  the  (^een 
y.  Nun, 


(D)  [By  going  firmed.]  Touching  Contempts  to  sec(B)(i) 
Courts  [by  Tbreatning,  or* Striking  there.]         Sji^strik* 

ing. 

[  I.  p     18  £.  3.  B.  R.  Rot.  18.  Willielmus  Jordan  inventus  fuit  f  i— ^-  ^ 

*  •  vagrans  armatus  de  platisj  in  contemptum  domini  regis  ic  Going  arm- 

attachiatur,  qui  dicit    quod  minatus  fuit  per  homines  ignotos    de  y*     ^^ 

vitafua^  H  fie  in  falvationem  yitae  ius  appofuit  fuper  corpus  fuum  q^^  ^^^^ 

F  f  2  quoddam 


I 

btn  the  quoddam  par  de  platis  &  non  In  contemptum  curiae^  £t  hoc  per 
palace  ann-  juratum  compertum  eft,  ideo  quietus,  ita  tamen  quod  ifrogniat/i^ 
Wclnz  curitatem  de  horn  geftufm.     Et  invenit  manucaptores*  ] 

brought  to  the  har  in  his  compleat  armour,  tlie  caufe  was  JemanJedf  and  he  faid  that  it  wt  in  hit 
ilefenc€f  being  in  f tar  of  a  Z'  ^ot  ttkin  //vw  in  court,  and  hc  was  commitced  to  prifon  bf  the  court  dun'tif 
the  king's  pleafure,  and  his  lands  forfeited  during  his  life.  Popb.  207.  Trin.  z  Car.  B.  R.  per 
Doileridge  J.  cites  24  E.  3.  33.  Fitzh.  Forfeiture,  21.— But  in  Fitzh.  pi.  aa.  is  no  mention  of  for- 
feiture of  lands.— '^  And  3  Inft.  162.  cites  S.  C.  hut  menti<»n  only  forfeiture  of  arms  and  imprifcHi- 
nient  during  the  king's  pleafure,  and  after  fiiys  that  it  appears  by  this  cafe  that  the  offender  was 
to  be  punifhod  according  to  the  a^  of  2  E.  ;^.  3.  hy  ff>rfeituie  of  the  armour  and  imprifonroent  oolyt 
but  that  the  ftatute  ao  R.  2.  adds  fine  and  imprironment  2  E.  3.  3.  enaifls  that  mmtJhaU  tome  vith 
fore*  and  arms  befart  the  htg'ij'Jiiiei,  or  other  his  ntlni/UrSf  «»•  ^0  or  ride  armed  in  affray  of  feau^  inpaim 
to  forfeit  their  armour,  ami  tofujfer  inipnjomnent  at  ihi-  kiig's  pleafure, 

[  2,  Tr.  I  H.  5.  B.  R.  Rot.  i6.  A  man  \s  fined iOo\*  for fpeakini 
tbnainlng  words  to  the  jnarjhall  of  B.  R*  in  Weflmin/ter-haUy  for 
keeping  of  a  prifoncr  committed  to  him  by  the  court  of  B.  R.  Tr. 
19  E.  3.  B.  R.  Rot,  21.  Prefentatum  fuit  per  juratum  quod  cum 
indtaed*  jurata  capta  fuit  coram  domino  rege  apud  Weftmonafterium  die  Lu- 
and  ar-  nac,  &c.  inter  Aliciam  de  Legh  querentem  &  WilHelmum  Wangh- 
r»igned  yain  defendentem  de  placito  tranfgrcfncnis  quidam  Richardus  de 
oneinVr*)^  C^rlil  &  alii  tempore  quo  juratores  inquifitionis  fuerunt  adbanam 
minfler^baiif  coram  Jufticiariis  ad  veredidlum  fuum  dicendum  di6lis  juratoribus 
with  his  minas  fecerunt  i^  ipfos  trofecuti  Junt  ad  portam  palatii  domini  regis 
^Ji'-nr^aU  the  Weftmonaftcrli  W  ibidem  infultum  fee crunt  (ff  ipfos  vulneraverunt 
eourts  and  &  male  tradaverunt,  &c.  £t  didlus  Richardus  in  curiam  du6his 
threading  to  Jicit  quod  non  eft  culpabilis  &  ftatim  fatetur  prsemifTa  &  fubmit- 
i*"fr!pwi-  **^  gratise  curiae.  Judicium  redditur  quod  manum  fudm  dextram 
dencf  agninjl  omittot  l^  amputetur  &  committitur  turri  London  ibidem  moraturus 
«/f/m  then  dum  vixerit.  Scd  exccutio  pro  amputatione  manus  refpetSluatur 
**!^md'  he   fl"0"^q"^  ^^'  fimile  judicium.  P.  24  E.  3.  B.  R.  Rot.  56.  J 

eonfrffed  the  indidment,  and  his  judgment  was  imprlfonmen*  for  life ;  *  forfeiture  of  all  his  landi^ 

goodSy  and  chattel*,  and  amputntion  of  his  right  hand,  at  the  ilandard  in  Chcape ;  and  execution 

'  was  done  accordingly.     D.  i8S-  b.  pi.  10.  reports  that  thi»  appears  of  record  in  B.  R.  Trin.  \  E.4. 

Rot.  3.  Davis's  cafe. ♦  Finch.  75.  b.— — Dal.  23.  pU  6.  ^  fc  4  P.  &  M.  citet  4  £•  3.  Coroo^  6» 

S.  P.  [but  it  feems  to  be  mifprintcd,  it  being  n(ri:I:<'r  r.t  the  fame  title  and  plea  in  Fitih.  oria 
Brooke..]  But  Dnlifon  n'.akes  a  quwrc,  wlmt  law  there  is  fc^r  the  forfeiture  of  his  lands,  but  thei© 
\%y  that  the  forfeiture  of  his  lanO.s  may  be  f(»r  his  life.— Jcr.k.  43.  pi.  81.  cites  S.  C.  in  D.  i%%% 
b.  and  fays,  the  forfeiture  is  of  the  inheritance  of  the  l.uid.s,  and  that  the  oilender  muft  he  indited 
and  convicted  before  this  punifhmcnt  can  he  infii(5ted  ;  and  that  it  is  the  fame  of  ^riking  itfore  the 

kitrgt  juflices  of  ojftfe  or  gaol  diliva  y.- He  who  muhi  an  'iflroy  in  the  frefnCi  of  the  ju^it:es^  andslefr 

nvhorefiue  him  ivith  di  utu.i  tv  af'O'iiy  l}>all  he difinhtit  (^ and  im/'rifjntdfor  ever,  and  their  hand*  out  »ff.  Kr. 
Paiuy  pL  16.  cites 22  £.  3. 15.  and  Fitzh.  Forfeiture,  zi. 

r  ;66  1  [  3.  4»  Aff.  25.  A  rrnn  Jruek  a  juror  at  JVeJimnJter  who,paflcd 
L^£^^^  againft  him  and  was  indided  and  arraigned  at  the  (uit  of  the  king 
Striking,  ^^^  attainted,  and  the  judgment  was  that  \itJhould  go  to  the  t9Wer 
\_  -^-u*  ^f  London  and  there  remain  in  prifon  all  his  life^  and  that  his  right 
6r.  Char,  handjhall  be  cut  off^  and  his  landy  t^c.  Jhould  bejeized  into  the  hands 
ten  de  par-  cf  the  iingy  and  the  king  anfwered  of  the  iffucs ;  and  after  Ac 
€ion,^pl.7o^  jyng  gjyg  j|,e  lands  to  another,  fuppofing  that  they  were  forfeited  j 
•  ;  FoL  ^'tT^  and  after  the  king  •  by  his  charter  pardoned  him  who  ftruck  the 
i_  ,'-  *  juror  by  fuch  words  (reciting  how  he  was  convi^iedj  and  alfo  all  tht 
cites  s.  C  judgment  as  above^  pardonavimus  predi&a  perfona  pradiQam  ampur- 
^a^!Sf*  ^tf^w«««  ^  quicqutd  ad  nos  pertinet  in  hoc  parte ;  and  upon  this  the 
bsRcery  ^^  ^^  ^^  ^^^  ^  ^^^^  f^cias  out  of  the  charter  againft  him,  to 

whoa 
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whom  the  land  was  given,  why  he  fliould  not  be  reftorcd  to  the  In  Weft, 
land^  and  die  defendant  pleaded  that  this  writ  does  not  lye  upon  a  ^^^ 
chsrter,  not  being  warranted  of  jecord ;  and  becaufe  the  defendant  wounding 
would  not  fay  any  other  thing,  execution  was  awarded  by  judg-  and  male- 

'»«="^3  ...  rs. 

<l3nt  pleaded  not  guilty,  and  Knivet  juftice  eommard  d  the  m.ir  P}>2l!  to  m-zh  pinrl  of  the  peoplfufbo  have 
fiuHs  of  mercbandiar  in  theftmf  b.tl/,  and  fwore  him  to  refiirn  pei'fons  not  fufpicious  nor  procured  ol 
the  one  part  nor  of  the  other.    Br.  Trcrpafs,  pi.  258.  cites  4a  Aif.  i8« 

4.  Indiftment  for  drawing  a  fword  in  Aula  Weftm.  fedentibus  Ow.  120.  S. 

Curiis,  and  had  judgment  of  perpetual  imprtfonment  and  100  \,fine\  C* 

note  on  ihc  evidence  it  appeared  to  be  on  the  ftairs  afcendine  the  c*?"  .1*' 

court  *of  wards,  and  fo  out  of  the  view  of  tfoe  courts  \  but  per  rop-  cites  41 

ham,  if  the  indiftment  had  been  (as  ic  ought  to  have  been  and  as  E.  3.  Co- 

we  have  precedents  in  i  E.  4.)  viz  coram  domina  regina ;  the  judg-  j^"g*  *^°* 

ment  fliouId  have  been  amputation  of  his  right  hand^  forfeiture  of  all  Judgment, 

his  lands  and  chattels^  and  perpetual  imprifonmcnt.     Cro,  E,  405.  i74' — On* 

Trin.  37  Eliz-  B.  R.  Peter  Carey's  cafe.      '  ^'^^  '^°^^^»"« 

f'  '  raorc  than 

draw  his  fword  to  firike  a  juflice  afligncd^/ .•/'««  injudpmnis  &c.  and  upon  being  found  guilty  had 
judgment  to  forfeit  his  lands  and  chattels  and  his  right  hand  to  be  cut  off.    Stanf.  PI.  C.  38.  a. 

5.  One  was  indiSed  of  aflault  and  battery  in  the  palace  ofJVeJl-  Jo.  343.  S, 
minjier  near  the  hall  there,  all  the  courts  judicially  fittings  &c,  in  ^'"J^^^' 
contempt  of  the  king  and  difturbance  of  the  laws  to  be  minidered.  jgg.  b,* 
to  the  people,  &c.  he  was  found  guilty  j  but  becaufe  the  indidment  Mirg.  pi. 
was  not  that  he  did  it  in  the  prefence  of  the  jujlices  or  of  the  king^  all  »o«^Jenk« 
the  judges  agreed  that  judgment  fliould  not  be  of  the  cutting  off  Juis'^s.g, 
his  hand ;  but  being  done  in  the  palace  near  die  hall  door,  he  was 
awarded  to  be  imprifoned  during  the  king's  pleafure,  to  pay  1,000  A 

line,  and  to  be  bound  with  fureties  for  his  good  behaviour  ^  and 
Jones  and  Barkley  J.  were  for  adjudein^him  to  make  his  fubmiffion 
in  the  three  courts,  but  Richardfon  Ch.  J.  and  Crook  J.  were  againft 
it,  and  Crooke  conceived  500/.  to  be  fine  fufficient.  Cro  C.  373. 
Trin.  10  Car.  B.  R.  Sir  William  Waller's  cafe. 

6.  B.  was  indiftcd  for  Jiriking  one  //.  in  JVeJlminJler  hall  near 
the  fide  bar  ofC,  B,  fitting  the  court  Sy  and  in  a  former  term  it  wag  . 
moved  that  he  ihould  be  bailed ;  and  it  was  faid  per  Cur.  that  in- 
afmuch  as  the  judgment  is  fo  great,  that  his  hand  Jhall  be  cut  off^ 
&c.  thofc  who  are  bail  for  him^a//  be  body  for  hody^  and  not  in  any 
film  certain,  and  fo  it  was  done  \  and  this  term  he  was  tried  at  the 
bar  here  by  a  jury  of  Middlefex,  and  witnefles  who  gave/vidence 
for  B.  were  admitted  to  be  fworn  as  well  as  H.  and  others  who  gave 
evidence  for{  the  king,  and  though  B.  oflFcrcd  evidence  that  H.  had 
offered  to  compound  with  him,  and  to  take  fo  much  money,  yet  the 
court  would  not  allow  it  as  matter  to  invalidate  the  teuimony  of 
H.  becaufe  they  (aid  it  fliould  ba  intended  that  this  was  a  compofition 
for  the  battery,  and  not  for  this  profecutton,  which  was  not  in  his 
power  to  compound;  and  after  the  jury  found  B.  guilty,  upon 
which  he  was  committed  till  he  had  judgment,  but  B.  obtained  the 

girdon  of  the  king.    Sid.  211.  Trin.  16  Car.  2.  B.  R.  the  King  v^ 
ockman* 

•  

Ff3  (E)  Confpirators. 
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secConfpi.  (E)     Confpirators. 

racy.  \     /  r 

[  I.  C  £  £  33  -£•  i.flatute  of  confpirators^  who  {hall  \e  adjudge! 
^  confpirators.  J 
£ndt€lmeiit  [  2.  If  two  confederate  together  each  of  them  to  maintain  the  oihery 
f  iracf'  whedier  their  matter  be  true  orfalfe^  though  they  do  mtput  any  thing 
Kit  Ufor§  in  urey  yet  they  may  be  indi&ed  of  it ;  for  tnis  confederation  is 
acfuittaii      prohibited  by  the  law.    27.  AfT.  fol.  139*  b.  adjudged.^ 

001  till  after,  6  Mod.  137.  i86.  Tocharfe  one  itXMjfwitkfonicaim  is  a  conrpinqr;  and 

a  confederacy  faUdy  to  charge  with  a  thing  chat  is  a  crime  by  any  law  is  indidUble.    j  Salk.  174. 
<}Seen  y.  fieft.- 

[  3.  So  if  men  confederate  hy  oath  in  fuch  manner  as  before,  ther 
may  (a  fortiori)  be  indi£led  of  it.  27  Afll  fol.  139.  b«  34.  thou^ 
notning  be  put  in  ure.  ] 

[  4.  If  a  man  makes  a  falfe  affidavit  againft  another  in  B.  R. 
Chancery,  B.  &c.  though  no  a£fion  lies  againft  him  upon  thisjlatuifj 
yet  he  may  be  indicted  for  it  at  the  common  law.  Mich.  1 1  Ja.  B.  R. 
per  Coke :  for  fuch  fidfe  affidavits  procure  damage  and  vex^on  to 
the  party  divers  ways.] 

[5.  If  a  man  Jivearsy  or  procures  another  tojivearyhcfore  a  mafter 

in  chancery,  to  have  the  good  behaviour  of  J.  o.  certain  articles  to  be 

true  of  his  own  knowledge,  where  he  does  not  know  it  to  he  true^ 

though  it  be  true  fir  the  matter}  yet  this  is  a  falfe  oath  punifliable  at 

the  common  lawy  thoueh  it  be  not  within  the  ftatute.     Mich.  20  Ja. 

B.  R.  adjudged  per  Curiam,  Whittlefey  v.  Oakley.  ] 

From  this         6.  Stat.  33  ^.  I.  Confpirators  are  fuch  as  bifid  themfelves  by  oathy 

^i*fcems'*      ©r  other  alliance  faljly  and  malicioufly  to  infiSly  andfalfly^  to  move  and 

clearly  thnt  maintain  pUasy  and  fuch  as  caufe  children  within  age  to  appeal  men  of 

$nt  tmiy  tboft  felony^  and  retain  men  to  maintain  their  malicious  enterprises  \  and  this 

mhnaauaUy   gxtcndtth  as  Well  to  the  takers  as  giver Sy  and  alfojlewards  and  bailiffs^ 

€eMj€  an  in-    ^^^  ^^  ^^^^.^  pofver  maintain  debates  that  concern  not  their  lords  or  them-^ 


•mt  man  to  ^  _ 

bt  ituB^ed,    filves*  but  other  parties 

andalfoto  '^ 

berried  upon  the  indiAroenr,  whereupon  he  'is  lawfully  acquitted,  are  properly  oonfpiratori  hmt 
tkoft  nJfo  who  barely  comffnn  to  tmSS  a  mxcijuljdy  and  malictoujty  whether  ihey  do  any  z&  in  profe« 
cution  of  fuch  confpiracy  or  not.    Hawk.  fL  C.  189.  cap.  72.  t  a. 

8.  P.  Lev.        y.  Several  were  indi£ked  for  confpiring  to  charge  a  man  to  be  the 
^'c^^'    yjrrt^r  (fa  ba ft ard  child  ^  the  whole  court  thought  that  bare  agreeing 
B^R^diB     together  to  charge  z  man  with  a  crime  faljly  U  indi£bble.    Indeed  if 
Xing.  ▼.      die  truth  had  been,  that  there  was  a  woman  with  child,  and  the  pa* 
Kimbeity    |^  likely  to  become  chargeable,  and  the  defendants,  being  pariA 
nJrth^*'^"    officers  had  met  to  inquire  and  find  out  the  father  t'ofave  the  fanjk 
barmlefsy  and  ihould  upon  fuch  an  occafion  upon  their  informa- 
tion cnar^e  fuch  peribn  to  be  the  fadier,  and  the  indidment  had 
been  for  that,  diey  muft  be  acquitted ;  judgment  for  the  (>ieen«    6 
Mod.  185. 187.  Trim  3  Annae,  B. R. ttie Queen  r.  Beft&  aL 


(F)  mat 


(F)  'what  (hall  be  faid  an  Offence  punifliablc  hy  the 

Common  Law. 

« 

[  I.  T  F  a  man  impanelled  andfworn  upon  the  grand  inquejl  dif-  ^J^'^J" 
^  covers  to  ft  rangers  the  evidence  given  to  him  and  the  re-  113/citw 
fidue  of  the  jurors  for  the  king,  this  is  an  offence  punifliable  by  s.c.  per 
fine  aind  imprifonmcnt  upon  an  indiftraent  Mich.  15  Ja.  B.  R.  ^f^^^Jj^^ 
in  Smith  and  Hill's  cafe  admitted.  And  the  clerks  of  the  crown-  {^'  ^  y^ 
office  (aid  that  it  is  ufual.   *  27  AC  63.  arraigned  as  of  felony.  ]       treafon ; 

Iiuere. 
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ivimm  tne  nundred  ot  ridrelHire  m  L;omwau,  me  merm  ot  v^rn- 
wall,  fcilicet,  Innepenn  is  prefented/^r  counfelling  a  prifoner  tofiand 
mute^  l^c.  ] 

3.  'Keeping  a  gaming-houfe  is  an  offence  indi6lable  at  common 
law,  as  a  nuiiance  \  per  Cur.  xo  Mod.  336.  the  King  v.  Dixon 
and  Ux. 


(G)  What  (hall  be  faid  an  Offence  punijhable. 

f  !•  I  F  a  eommtjjion  be  granted  to  two  and  one  executes  it  alone 
^  without  the  other  and  puts  people  to  fine  \  yet  it  is  not  any 
caufe  of  an  indictment,  becaufe  it  was  error  of  judgment,    27  Aif. 
23.  adjudged.  ]  * 

[  2.  A  man  cannot  be  indiCled  becaufe  by  his  eonfpiracy  all  the 
land  o/y.  S,  was  extended  upon  an  elegit  under  the  name  of  a  moiety^ 
fuppofing  him  to  have  other  land,  and  alfo  becaufe  it  was  extended, 
very  low;  for  die  extent  was  by  the  oath  of  the  12.  27  AC  23. 
adjudged.  But  qusere.  J 

3*  A  perlbn  was  indided  for  opening  a  letter  fent  hy  the  p^  \  but 

Juaihed  for  a  &ult  in  the  caption.     12  Mod.  514.  the  King  v. 
LufTel. 

4.  For  beine  a  common  fiold^  and  judgment  diat  flie  Ibould  be 
ducked.  6  Mod.  178.  Trin.  3  Annx,  the  Queen  v.  Foxby. 

5.  One  is  indidable  ktfetting  up  a  leet.     ift.  Becaule  it  is  an  Soforfm* 
nfurpation  upon  the  queen^  for  which  (he  may  bring  a  quo  warranto,  fcf  •J'^ir* 
where  there  may  be  two  judgments^  the  one  for  (eifure  of  the  Iran-  ^^  1^ 
chife  into  her  hands,  and  die  other  for  a  fine  for  the  ufurpadon.  tah  /«//  oT 
^dlv.  To  keep  a  leet  to  fummon  the  fubjedb  to  make  prefentments,  ^Jj)^*** 
and  to  amerce  is  a  grievance  to  the  people  befides.    0  Mod.  183,  |g^  '  ^ 
184.  Trin.  7  Annas,  per  Cur,  Anon* 


(G.  2)    What  P«j;^«/ in  General  arc  indiiftablc*     jj^^*- 

I.  T  F  an  it^atst^  of  fo  tend^  age  that  die  iuftices  diink  he  can- 
^  not  conceive  malicei  be  indidcd  mi  found  guiitj  ^fdony^ 

Ff  4  the 
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the  juftices  may  difroifs  him ;  per  Moile  and  Billinger}  quod  nem^ 
negavit.     Br.  Corone,  pi.  6.  cites  35  H.  6.  12. 

2.  He  that  owes  no  allegiance  is  not  indi6lable;  as  an  alien  ini" 
iwy ;  per  S.  Eyre  J.     12  Mod.  51.  cites  7  Rep.  6.  b. 

3.  A  corporation  is  not  indictable,  hut  the  particular  members  of 
it  are-y  per  Holt  Ch.  J.  12  Mod.  559.  Mich.  13  W.  3. 


Fol.  78.    (H)  For  what  Ojfence  [a  Man]  may  be  indided. 

+  S.P.  or  [  I.  T  F  two  men  are  common  haxerdors^  and  ufe  with  \falfe  dice 
for  any  1  to  deceive  the  king's  fubjedts,  and  they  join  together,  and 

S^chcathrc  ^'^^  ^^'^^  ^'^^  deceive  J,  S.  of  his  money  at  play  with  him ;  they 

ac  pYay  or  may  be  ind idled  for  it ;  for  it  is  an  offence,  and  if  they  are  found 

othcrwifej  guilty,  they  may  be  adjudged  to  Jtand  in  the  pillory,     Trin.  2  H. 

inz \sT^'  4*'  ^^^^^  Becktr.gham  and  Martin  Lefon  Vantonye  were  indidled 

high  crime  for  fuch  offence,  and  the  faid  Martin  adjudged  to  ftand  in  the 

ajaiuft  the  pillory  in  the  Strond,  bv  three  days,  and  after  in  Southwark  by  three 

ra.r„  other  days.] 

■  ivoll  as  againlt  the  party  cheated.    2  L.  P.  R>  44*  citei  Hill,  it  Car.  B.  R. 

A.  was  indited,  for  that  hCj  falto  and  pencoufpirationem  to  cheat  B,  of  his  moneys  frevmlat  • 
en  him  to  *  Jay  a  wager  upon  aj'.ot-raut  and  ofigVM.irdi  voi  thi patty  to  run  booty  ;  this  heing  a  cheat,  the 
court  would  not  qualh  it  upon  rootiv^n.    6  Mod.  42.  Mich,  a  Annae,  fi.  R.  the  Qtieeo  ▼. 
Orbell. 

All  ebeati  an  J  ahtfet  oftradrfmen  are  matters  uidi<Slable ;  per  Ch.  J.  and  not  denied.    Comb.  16. 
PaVch  a  ^ac.  a.  B.  R.  Anon.      *  ^ 

*i369] 

[  2.  See  Mirror  of  Juflices,  fol.  18.  One  of  the  ^r//V/fX  inquira** 
ble  in  a  leet  is  of  the  makers  and  haunters  of  falfe  dice.  ] 

[3.  Mirror  of  Juftices,  17.  b.  cap.  1.  f.  17.  of  bounds  removed 
to  common  nufance,  (this  is  there  put  for  one  of  the  articles  inqui- 
rable  in  a  leet.)  ] 

[4.  17  E.  I.  Rot.  Claufarum,  M.  4.  dcrfo.  Quod  vicecomes 
certificct  regi  de  nominibus  &  cognominibus  incedentium  in  regno 
ium  equis  i^  armis  &  congrcgationes  ^  conventicula  clam  vel 
palamy  &c.] 

5.  If  a  collcSior  of  any  thing  pro  bono  publico  does  not  employ  it 
accordingly^  be  may  beindided;  Roll  R.  2.  per  Coke  Ch.  J,  cites 
27  Aff.  which  was  of  monies  colleded  to  furniflx  archers,  and  the 
colIe(9;or  indicliited  for  converting  it  to  his  own  ufe.' 

6.  For  an  unlawful  ajfemhiy'i  and  entry  into  another* s  cloje.  2  Lc» 
184.  Mich.  32  Eliz.     Aflipernon*s  cafe. 

7.  An  indictment  lies  againfl  one  for  aJTaulting  and  fioppine^  of 
another  in  his  pajfmg  in  the  highway,  Hul.  22  Car.  B.  R.  for  it 
is  a  breach  of  the  publick  peace.  2  L.  P.  R.  44. 

8.  Every  indii^ment  ought  to  be  preferred  againft  the  party  fit 
fome  offence  committed  by  him,  either  againji  the  common  laiu^  or 

SLgainiifome^atutei  Trin.  23  Car.  B.R.  and  not  for  every  (light 

mifdemeanor.  2  L.  P.  R.  44. 
But  then  it        o.  An  indidment  lies  againft  one  that  makes  ^falfi  oath  in  an 
inaft  be  an  annu^r  to  a  bill  in  chancery^  ^r  in  an  affidavit  made  in  a  caufe  dc- 
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pending  there,  or  in  any  other  court  of  record.    Trio.  23  Car.  t  tmrnm 
B.  R.  2  L.  P.  R.  44.  i^-.iM 

7^^  being  mam- 

tatnable  at'common  law  in  thefe  cafesi  it  will  not  lie  on  the  ftatute.    Roll  R.  79.  per  Coke  Ctu 
J.  Mich*  la  Jac*  B.  R.  Anon^     ■  &  5  Mod.  348.  Ttin.  9  W*  3.  The  King  v.  Creep. 

10.  One  for  counterfeiting  a  prote^ion  in  the  name  of  a  privjf 
€OunfeUorj  (though  only  a  commoner,  and  not  a  parliament  man) 
and  felling  it  for  61.  was  indidledand  found  guilty  of  counterfeiting 
and  extortion,  and  fined  50 1,  and  imprifonment  'till  paid.  Sid.  142. 
Pafch.  15  Car.  2.  The  King  v.  Deakins. 

11.  One  was  indi£led  for  kidnappings  and  convi£led  and  fined. 
Comb.  10.  Hill,  i  &2  Jac.  2.  The  King  v.  Baily. 

12.  It  lies  for  bringing  bad  a  poor  pemn  after  an  order  to  fetth 
him  elfewhere.  Comb.  205.  Pafch.  5  W .  &  M.  The  King  v. 
Wiggot  and  Petty. 

13.  One  was  indifted^ir  erecting  a  mountebanks  ftage  in  Moor- 
ficlds;  and  Holt  Ch.  J.  faid,  the  grand  jury  fhould  prefent  thofe; 
that  have  licences  as  well  as  thofe  that  have  not.  Comb.  304.  Mich. 
6  W,  &  M.  The  King,  &c.  v.  Bradford. 

14.  One  was  indided  for  lying  with  another  marCs  wife.  Comb. 
337.  Trin.  8  W.  3.  The  King  v.  Johnfon. 

15.  Indi<%nent  f«r  a  cheat  done  to  J.  S.  by  impojing  upon  him  a  s.C.  ani 
quantity  of  beer  mixed  with  vinegar  and  grounds  of  coffee  for  port  ^^e  cheat 
wine ;  one  of  the  defendants  pretended  to  be  a  broker,  and  the  other  ^ngin?^ 
a  Portugueze  merchant,  for  the  better  carr)Mng  qh  the  cheat  \  and  this  pre- 
per  Holt  Ch.  J.  J.  S.  was  allowed  to  be  a  witnefs,  to  prove  the  tended 
feci  upon  the  trial,  for  in  fuch  private  tranfailions,  no  body  elfe  can  ^o/^g^ 
be  a  witnefs  of  the  circumflances  of  the  fa6l,  but  he  that  fufFers.  value.  Buc 
I  Salic.  286.  Mich.   2  Anns,  B.  R.  The  Queen  v.  Mackartney  the  India- 

ju  ..1  meat  was 

^^*'  .qualhedfor 

its  being  called  vinum  praecenfum.    6  Mod.  301, 30a.  M>ch«  3  Anrav. 

16.  J.  S.  was  indiftedy^r /Atf/  he  came  to  A.  pretending  B.fent  F  '*7ol 
bim  to  receive  20  /.  and  A.  received  it  accordingly^^  whereas  A  did 

not  fend  him.  And  per  Cur.  it  is  not  indidiable,  unlefs  the  defen- 
dant came  with  falie  tokens  \  and  (aid,  that  we  are  not  to  indi(^ 
one  man  for  making  a  fool  of  another,  i  Salk.  379.  Trin.2  Annse, 
B.  R.  the  Queen  v.  Jones. 

17.  A.  was  indided  for  that  B.  borrowed  ^L  ofhim^  and  pawned  tnfucha 
gold  rings  to  fecure  the  payment^  and  that  at  the  day  A.  tendered  cafehemaf 
the  money,  but  the  defendant  refufcd  to  deliver  up  the  rings;  and  di^cd  for 
it  was  quaihed  \  cited  1  Salk.  379.  in  the  cafe  above,  as  Bamham's  refuting  to 

cafe.  deliver 

thems  per 
HoU  Ch.  {.  a  Salk.  52a.  Pafch.  5  W.&  M.  B.  R.  Anotv 

1 8.  Whatever  is  a  breach  of  the  peace  is  indi£biblej  as  fending 
at  chaUengei  agreed  per  Cur.  6  Mod,  125.  Hill.  2  Annas,  B.R* 
in  cafe  of  the  Queen  v.  Langley. 

19.  Yoxfijhing  in  one's  porulj  and  taking  and  carrying  away  fo 
many  carps  de  bonis  &  catallis  of  the  profecutor.  6  Mod.  183. 
Trin.  3  Annse,  the  Queen  v.  Steer. 

20.  Aa 
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20.  An  indi^hnent  vns^finntring  into  a  vmi^  and  cuiting  dcwm 
20  ajhes  and  30  oais.  Holt's  Rep.  353.  Trin.  6  Annae,  die 
Queen  v.  Harris*  .    « 

21.  A  crime  that  (bakes  religion,  as  frofantnefs  on  tbejlagej  i^c* 
is  indifbble ;  but  writing  an  obfane  booi^  (as  that  indtled.  The 
Fifteen  Plagues  of  a  Maidenhead;  is  not  indi£bble,  but  punifhable 
only  in  the  fpiritual  court.  1 1  Mod.  142.  Mich.  6  Annas,  the 
Queen  v.  Rudd. 

22.  For  keeping  a  gandng-houfe  %  notwithftandtng  the  ftat  33  H» 
8.  cap.  9.  f.  12.  chalks  out  a  particular  method  of  proceeding  far 
recovery  of  40  s.  a  day.  10  Mod.  336.  Trin.  2  Geo.  2.  King  v« 
Dixon. 

23.  Several  were  indi£led  for  a  conspiracy,  in  giving  a.  man  mo* 
ney  to  marry  a  poor  beliefs  woman^  who  was  an  inhabitant  in  the 
parijb  ^B.  and  incapable  of  marriage j  on  purpofe  to  gain  afettU^ 
mint  for  her  in  the  parijb  of  A.  where  the  man  was  fettled* 
But  upon  a  motion  to  quafh  me  indidment,  judgment  was  given 
for  the  defendant,  becaufe  it  was  not  averred^  that  jhe  was  lafi 
ligalh  fettled  in  B.  but  only,  that  fhe  was  an  inhabitant  there.  8 
Mod  320,  321.  Mich.  II  Geo.  1725,  the  King  v.  Edwaids 
&al. 

24.  There  can  be  no  doubt,  but  that  aB  capital  crimes  what- 
Ibever,  and  alfo  all  kinds  of  inferior  crimes  of  a  publick  tutture^ 
as  mifprijionsy  and  all  other  conten^tSy  all  dijiurbances  of  the  peace^ 
all  oppreffionsy  and  all  other  mifdcmeanors  v^atfoever,  of  a  pnh^ 
lickly  evtl  example  againft  the  common  lawy  may  be  tndiaed;  bi^ 
no  injuries  of  a  private  nature^  unlefs  diey  fome  way  concern  tht 
king.    2  Hawk.  rl.  C.  210.  czp.  25«  f.  4. 


(H.  2)  For  TSlon-feafance.    In  what  Cafes. 

I.  Ll  E  that  has  a  port  is  bound  to  rtpair  it,  otherwife  he  ysoBf 
■"  be  indided  \  per  Powd  J.  %  Lutw.  1523,  in  cafe  of  Wilks 
V.Kirby. 
Ibid.  315.        2.  Overfeer  of  the  poor  was  indided  for  not  obeying  an  order  of 


Pafch.  7W.  feJRons  concerning  the  Jettlement  of  a  poor  man.     Comb«  213. 

I;  r?**  5  W.  &  M.  Ae  King  v.  Pope. 

Aoon*  3*  An  indi£bnent  was  again/l  a  woman^for  that  ifhc  betna;  duly 

required  to  watch  and  waid,  ^  did  not  watch  and  wanl%  but 
quaibed,  becaufe  it  did  not  lay,  nor  procured  one  to  watch  for  *hir^ 
which  (he  might  have  done.  Comb.  243.  Hill.  5  W.  &  M.  Anon* 

r  ^y  I  1  4«  It  lies  not  for  not  aj^ng  a  conftable  (upon  requeftj  to  exe- 
cute a  vr^mxkt  for  feat  chtng  for  netSy  &c.  to  take  conies,  occ.  For 
the  conftable  has  no  power  to  require  whom  he  will  to  attend  bim 
on  fuch  occafions.  Comb.  300.  Mich.  6  W.  &  M.  tbe  King  y^ 
Wildboare. 

5.  Indi£bnent  lies  not  againfi  a  juftice  of  peace  forntit  binding 
over  rioters  chained  upon  oath^  and  the  tndidiQCnt  yru  qua£he£ 
Comb.  3)7.  Hill.  6  W.  3^    Afton*s  cafe. 

•.If 
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6.  If  a  mafter  turns  away  an  apprentice'^  which  he  is  bound  to 
keep,  and  thereby  the  apprentice  is  likely  to  become  chargeable  to 
the  pariib;  if  the  mafter  ||ipon  complaint  of  the  church-wardens, 
rrfujes  to  take  htm  again^  by  order  of  the  juftices,  (and  which  order 
Holt  Ch.  J.  £ud  it  feemed  reafonable,  that  they  may  make)  he 
diought  the  remedy  muft  be  by  way  dl  indi£lment.  Comb.  405. 
HUl.  9  W.  3.  Anon. 

(H.  3)  What  Offences  arc  Indidtable  by  Statute,     ^j""^ 

I.     \    Faif  made  felony  hyftatute  is  not  indidbble  as  a  mifiemeanor. 
^12  Mod.  634.  Hill.  13  W.  3.  the  King  v.  Croffe. 

2.  It  items  to  be  a  good  general  ground,  that  wherever  zjiatuu 
prohibits  a  matter  of  a  puUick  grievance  to  the  tiberties  andjecuriiy 
of  the  fubjeSf<i  or  commands  a  matter  oj  a  publick  convenience^  as  the  re- 
pairing of  a  common  ftreet  of  a  town^  an  offender  againft  fuch 
ftatute  is  punifbable,  not  only  at  the  fuit  of  the  party  aggrieved,  but 
alfo  by  way  of  indi6hnent,  for  his  contempt  of  the  ftatute,  unlefsfucb 
method  of  proceeding  do  manifeftly  appear  to  be  excluded  by  it*  Yet 
if  the  party  offending  have  been  fuied  to  the  king  in  the  adian 
brought  by  the  party,  as  it  is  laid,  that  he  may  in  every  a^'on  for 
doing  a  thing  prohibited  by  ihitute,  it  feems  quefttonable  whether 
he  may  afterwards  be  indited  $  becaufe  that  would  make  him  liable 
to  a  fecond  fine  for  the  fame  offence.  2  Hawk.  PL  C  210.  cap. 
25.  f.  4. 

3.  Alfo,  if  a  ftatute  extend  only  to  private  perfbns,  or  if  it  ex- 
tend to  all  perfons  in  general,  but  chiefly  concern  dijhutes  of  a  private 
nature^  as  thofe  relating  to  diAreJfes  made  by  lords  on  their  tenants'^ 
it  is  (aid,  that  offences  againft  fuch  ftatute  will  hardly  bear  an  in* 
didment.  2  Hawk.  PI.  C.  21 1.  cap.  25.  f.  4. 

4.  Alfo,   where  a  flatute  makes  a  new  offence,^  which  was  no  Cro.J.644. 
way  prohibited  by  the  common  law,  and  appoints  a  *  particular  man"  Mich,  to 
ner  of  proceeding  againft  the  (lender,  as  by  commitment^  0%  a^on  of  l^^^^ 
Jebtj  or  information,   &c.  without  mentioning  an   indi(%nent,   it  cafe.** 
feems  to  be  fettled  at  this  day,  that  it  will  not  maintain  an  indidment,  *  S.  P.  i» 
becaufe  the  mentioning  the  other  methods  of  proceeding  only,  ^^^^ 
feems  impliedly  to  exclude  that  of  indifbnent.     Yet  it  ham  been  v.  Giaft^' 
adiudeed,  that  if  fuch  a  ftatute  give  a  recovery  by  a£tion  of  debt, 

bill,  plaint,  or  information,  or  otherwife,  it  authorifes  a  proceeding 
by  wayof  indidment.  2  Hawk.  PL  C.  211.  cap.  25.  fl  4. 

5.  Alfo,  where  a  fkitute  adds  a  farther  penalty  to  an  offence  pro^ 
hibited  by  the  common  law,  there  can  be  no  doubt,  but  msX  the  of-* 
fender  may  ftill  be  indided  if  the  profecutor  think  fit,  at  the  com* 
mon  law.  2  Hawk.  PL  C.  21 1.  cap.  25.  f.  4. 

(H.  4)  Taken  in  what  County.    Where  the  Offence  [  372  } 

was  done  in  Jeveral  Counties. 

I*    A    Man  was  indiAed  in  .B.  R.  in  Middlefex,  inafmuch  as  be 

-"^  at  B.  in  the  county  of  Middlefex  procured  J.  S.  to  kill  T.  B. 

iy  wbicb  bo  kiBfd  bimat  S,  in  the  ceuttty  of  Beris^  and  it  was  not 

4  excepted 
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fStcepied  to  whether  it  was  a  good  indi£bnent  or  not    Br.  Indift« 

ment)  pi.  52.  cites  9  £.  4.  48. 
Br.  Indift-  2.  A  man  was  arraigned  upon  indi^nient  ofjiealing  goods  in  the 
aSi^citcs'  ^^^*y  rf  S,  vf\iofaid^  that  he  was  indi^fed  of  taking  the  fame  goods 
S.  c.—  til  the  county  of  m,  at  the  fame  time^  and  oftfm  was  acquitted^  which 
•  S.  P.  for  yff^  the  fame  felony,  and  demanded  judgment  if  of  this,  &c.  Per 
in*each  of  ^"^^^^ike,  this  is  a  good  plea ;  for  if  goods  are  ftolen  in  one  county, 
tbecoun-  and  carried  into  another  county,  he  may  he  indiSfed  in  *  every  county^ 
ties;  for  and  (hall  have  judgment  accordingly  >  and  by  the  fame  reafon,  if 
■St^aitwr  ^  he  be  acquitted  in  one  county,  it  mall  fervc  in  another  county, 
the  proper-  But  Hufley  and  Fairfax  contra.  But  Brook  iays,  the  law  is  with 
ty.  Br.  Co-  Frowike.  And  after  Mordant  pleaded  the  plea  fupra,  and  prayed 
xTo^cttlu  allowance,  and  to  the  felony  not  guilty ;  and  a  good  plea,  per  all 
34  U.  8.      Ac  juftices,  though  the  one  matter  be  matter  in  law^  and  the 

other  matter  in  fa£i^  &  adjornatur.     Br.  Corone,  pi.  139.  cites 

4H.  7.  5. 
C«iir«  of  3.  IndiiEhnent  that  a  msnfiruck  another  in  the  county  of  Middk'- 

two cmmtiis  fix^  [fy  tuhtch  he  died  in  London j  is  not  good;  for  Londfon  cannot 
vi!' there    ^^^^  ^^  ^^y*  ^^'  IndiSments,  pi.  45.  cites  6  H.  7.  10. 

they  ihall  join,    ^uaref  becaufe  but  upon  a  nota.    Ibid. 

Br.  Corone,       ^  Indi(%iient  of  *y?rfi2»^  a  man  in  the  eounty  of  Middlefex^  by 

ekes' s!  c.  **^*'^*  ^^  ^'^^  ^'^  ^^^'  county  of  Effex.    And  per  Tremaile  and  Huiley 

but  not  ad.  J«  it  IS  a  good  indictment;  for  the  ftriking  is  the  principal,  and 

judged,  but  thofe  who  may  take  notice  hf  the  principal^  may  take  notice  of  the  ac^ 

kTcOTw^o  ^^^O'*  which  is  the  death,  though  it  be  in  another  coun^ ;  but 

him  that  per  Fairfax  J.  contra  that  they  camiot  take  notice  of  an  a^  done 

theindia.  in  foreign  county.  And  Brook  iays,  the  law  feems  to  be  with  Fair- 

?^'^fa^  fax.     Br.  Indidment,  pi.  31.  cites  7  H.  7.  8. 

•ft  in  a  foreign  county.-——*^  The  trial  in  fuch  cafe  was  by  both  coumtiei ;  but  it  was  C'tid^  that 
Ibe  'm&OmtmJb^l  be  taka  in  tU  ont  cwniy  only,    Br.  Corone,  pi.  140*  ciies  4  H.  7.  iH. 


(H.  5)*  In  what  Cafes.  Where  the  Thing,  in 
which  the  Offence  conlifts,  is  only  prepared  or 
inchoate,  or  intended,  but  not  executed. 

I.  T^  OT  E  per  Shard,  he  who  is  taken  depradando  velburgU" 
^^  lando  Ihall  be  hanged,  though  he  puts  nothing  in  urc.     Br, 
Corone,  pi.  106.  cites  27  AiT.  28. 

2.  And  faid,  that  a  thief  who  affaults  a  man  to  have  rohhedhim^ 
{hall  be  hanged,  by  advice  of  all  the  counfel  except  Stouf.  Quod 
quaere ;  for  at  this  day  a  man  (hall  not  be  hanged  without  an  ad 
done  in  cafe  of  felony;  contra  of  treafon.    Ibid. 

3.  A  man  was  indt£led  in  B»  R.  for  giving  of  liveries^  and  for 
bearing  of  liveries ;  but  nothing  of  the  wearing  of  liveries  is  men* 
tioned  in  the  indictment  i  per  Keble,  dierefore  the  indi£fanent  is 
not  good :  and  per  Wood,  the  giving  of  liveries  is  an  offence 
without  the  wearing.    Br.  Indidment,  pi.  36.  cites  6  H.  7.  la. 

r  t7^  1       4*  If  ^  ^^^  makes  money  and  does  not  utter  it^  it  is  not  puniihahlei 
which  was  denied  by  all  the  juftices  except  two*    Ibid. 

5-1^ 


5.  It  was  touched  that  xhejfatute  for  laying  fcroHs  at  the  do6r  cf 
m  fnariy  is  not  felony,  by  making  of  the  bills  without  laying  of  thcou 

6*  IndiSment  againft  two  for  confpiring  to  indift  J.  S.  for  be- 
getting a  baftard  on  M.  one  of  the  defendants,  to  the  intent  to  ex- 
tort money  from  him.  After  verdift,  and  motion  in  arreft  of 
judgment  it  was  refolved  that  the  indidment  Wcs  for  the  mere  ton^ 
/piracy^  without  indiftment  or  other  ad  done.     1  Lev.  62.  Pafch, 

14  Car.  2.B.R.  the  King  v.  Kimberty  and  North. Cites  9 

Rep.  56,  b.  the  Poultcr's  cafe.  *    ,     . 

7.  A.  and  B.  were  indiaed  for  a  mifdemcanor,  which  was,  that  f^^''^ 

A.  had  chaOenged].  S.  by  way  of  duelling  and/^«/  ithy  B.  to  J.  S.  ^^^^\  ^ 

B.  ktmuing  the  matter  j  A.  and  B.  were  found  guilty  by  verdict,  mifdemca- 
and  brought  here  to  receive  their  judgment ;  and  the  court,  after  "^^^'.^Jj^ 
advifement,  gave,  judgment  that  they  fliould  he  fnfd  100  Leach^  by"fi„ean«l 
and  that  they  (hould  be  committed  for  a  month  without  bail,  and  imprifon- 
within  that  time  to  make  (uchpteblici  recantation  of  the  (aid  adion,  mcnt;  and 
as  the  court  ihould  dired,  and  to  be.  of  the  good  behaviour  for  feven  \^''^^ 
years ;   and  at  another  day,  they   made  fuch   publick  recantation,  lengc  be 
Ac.     Sid.  186.  Pafch.  16  Car.  a,  B.R-  the  King  v.   Darcy  and  f^ntto^ 

^  ,,.  tncr,  ttmg9 

C0|1U1S.  the  pttrtUi 

mvcr  fight,' yet  both  he  who  fent  and  he  wlio  carried  tlie  challenge  vctpumjhahky  according  to 
the  rule  which  is  mentior.ed  by  my  lord  Coke,  ^  Wo  aU^mid  probihgtur,  probibetur  &f  otmeptr  ffg^ 
dcvcnxtur  ad  illud,    5  Mod.  207.  S.  C.  cited  Pafch.  8  W.  3.  in  cafe  of  the  King  v.  Cowper. 

8.  B.  was  indided,  for  that  he,  intending"  to  kill  Sir  H.  (7. 
Mafter  of  the  Rolls,  offered  lOO  /.  to  one  C.  to  do  it\  whereupon  he 
was  found  guilty.  And  it  was  moved  in  arreft  of  judgment,  that 
this  is  a  matter  not  indiftable,  being  only  matter  of  int  nti^fiy 
.and  that  our  law  does  not  punilh  the  intent ;  but  the  court  faid,  thas 
though  voluntas  reputabatur  pro  fa£lo,  fo  as  to  punifh  it  as  felony^ 
yet  this  cannot  be  punifhcd  as  a  mifdemcanor;  wherefore  judg* 
ment  was  given,  that  he  ihould  be  fined  a  thoufand  marks,  impri* 
foned  for  3  months  without  bail,  and  be  of  the  good  behaviour  dur- 
ing his  life,  and  fhould  acknowledge  his  offence  at  the  chancery 
bar.     Sid.  230,  231.  Mich.  16  Car.  2.  the  King  v.  Bacon. 

9.  Indi£bnent  againft  the  defendant  fetting  forth,  that  thete  wa$ 
a  war  with  Lewis  the  French  king  ;  that  during  the  continuance 
of  that  war,  the  defendant  did  hire  a  boat  for  20  guineas,  falfo  mali- 
tiofe  &  proditorie,  to  aj/i/l  the  king's  enemies  ;  that  the  boat  fo  hired 
was  brought  to  the  ihore,  in  order  to  embark  him  and  others, 
where  he  was  taken.      This  matter  was  all  found  by  verdidl.     It 
was  moved  in  arreft  of  judgment,  that  this  was  not  an  offence  at 
€ommon  law ;  for  then  any  acl,  which  fhews  an  intention  to  do  at^ 
unlawful  thing,  will  be  a  fault.     But  per  Cur.  the  very  intention 
40  commit  treajon  is  regarded  in  law ;  and  any  preparation  to  ailiit 
the  king's  enemies  is  a  prejudice  to  the  publick,  and  therefore  an 
.  pfience  at  common  law.     Our  aftions  are  governed  Dy  intentions, 
as  qualified  by  them  i  fo  that  in  diverfe  cafes,  the  intention  makes 
the a£l  more  or  lefs  criminal;  whereupon  the  judgment  was  af^ 
'  firmed,  and  the  defendant  fined  100  marks,  and  committed  till  paid. 
5  Mod.  206,  207, 208.  Pafch.  8.  W.  3.  the  King  v.  Cowper. 

(H.  6)  Amounts 
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(H.  6)    Amounts  to*     ff^iaf  amounts  to^  or  will 

ierve  for  an  Indidment. 


r  VIA'  1  rf^^pP^JPJP^  ^^^  *^^^  defendant  tool  the  goodsy  but  not  feknionfyi 
and  it  was  agreed,  that  this  verdiSt  ftuiU  mt  ferve  for  indictment 
againft  N.  for  the  jury  is  not  compelled  to  find  who  did  the  felony, 
as  the  jury  before  the  coroner  upon  view  ef  the  body ;  for  there,  if 
they  find  the  defendant  not  guilty y  they  enquire  udfo  killed  the  nutn^ 
and  if  they  fay  that  W*  did  ity  this  Jhalljerve  for  indi^ment  agait^ 
him  \  qucid  nota,  by  the  jufttces,  as  Littleton  (aid.  Br.  Indi&oienty 
pL  35*  cites  13  £.  4.  3* 

2L  Note,  per  Montague,  in  confpiracy,  that  if  felony  be  pre* 
fented  in  a  leet,  and  ihtjleward  of  the  leet  ^efents  it  to  tne  juftices 
at  the  next  feffions  by  indenture,  it  (hall  ferve  for  indi£hnent^  and 
e  contra,  if  heihews  the  roll  only,  and  does  not  certify  it  by  indent 
furej  quod  nemo  dedixit.    Br.  Indi&nent,  pi.  i.  cites  27  H*8.  2. 

3.  The  caption  of  an  indi&nent  was  fr^entat.  exiflity  quod  fe^ 
paralia  indi£tamenta  huic  fcheduUe  annexa  funt  billee  verse.  It  was 
objeded,  that  they  are  not  indictments  tilif^und\  for  tiU  then  thn 
are  only  billsy  and  for  this  caufe  they  were  qua£hed«  i-  Salk.  37^ 
Trin.  12  W.  3.  B.  R.  the  King  v.  Brown. 


(H,  7)     Good  or  not.     In  Rcfpcft  of  the  Indi^ors 

not  being  Probi  &  Legales. 


•Lord  X.  II  /f.  4*  9*  recites,  that  of  latcy  inquefts  had  been  taken  of 

Note  the''  p^rfons  named  to  the  ju/ticesy  wimout  due  return  of  the  Iherifi^  of 
faid  aa  which  ferfont  feme  had  been  outlawed  ^  before  the  faid  jujlices  of  rt* 
faith,  that  cord%  Hc*  and  that  many  perfons  had  been  thereupon  indtHed  by  con^ 
MF^iiwTr-  /P'^^^9  ^^*  ««</ thereupon  it  is  ena£ted,  that  the  fame  indictments 
fort  ibcm^  Jo  madcy  with  all  the  dependance  thereof  be  reveieOy  adnuUed^  voidy 
Jthesf  fo  as  and  holdenfor  nmeyfor  ever  :  and  that  no  indictment  be  made  by  any 
*®  ^^r  fi*^^  perfonsy  but  by  mquefts  of  the  iing*s  lawful  liege  peopUy  returned 
H^ic*  thtreof  by  the  merifFs  or  bailiffs  of  franchifesy  without  any  denomination  to 
0f/bsmfeivet,  fuch  Jhcriffs  or  bailiffs  of  franchifes  before  made  by  any  perfouy  of  the 
^t^'aiam  ^^'"^^  vjhich  by  himjhould  be  impannelledy  except  //  be  by  the  offi- 
ce eurut,  '  cers  of  the  laid  iherifis  or  bailiffs  of  franchifes  fwom  and  known  to 
but  the  make  thefamcy  atid  other  officers  to  whom  it  pertaineth  to  make  the 
f*^®^  the^  y^^,  according  to  the  law  of  England  i  and  that  %  if  any  indictment 
indiaee,  he  made  to  the  contraryy  the  fame  be  alfo  void  and  revoked^  and  holden 
upon  his      for  none* 

arraign- 
ment to  plead  the  fpectal  matter  given  him  by  this  adt  to  overthrow  the  indidhnent,  with  focbavar* 
inents  as  by  law  are  required,  agreeable  to  Lord  Brooke*!  opinion,  [See  pi.  ».]  and  Co  pIoRi  over 
t9  the  felony,  and  to  require  swnjd  learned  for  pleadiag  thereofj  which  oufht  to  be  gmtsd  1 

sad 
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and  aKo  to  VBqnire  i  np^tf(»  mtlch  of  the  indi^tmenCy  as  ihall  be  neceflarf  for  framing  his  plea* 
which  ought  alfo  to  be  granted.    310^.34.  ^ 

J  In  this  matter  this  a£i  of  11  H.  4.  bath  made  2Lfuw  iaw,  viz.  That  any  indi«mcnt  found 
again Af  the  adl  (hall  be  void ;  which  branch  docs  not  make  void  any  iiidi^ment  or  prefentnientA 
Chaty  in  the  nature  of  an  indictment,  found  any  point  -J-  contrary  to  the  faid  s&y  h  made  void  by 
the  faid  aft,  fo  that  this  may  draw  in  fuejlion  all  the  inidSmenls  found  of  tU  fame  Jfffions,  l%  Rep. 
07,  9S.  Scarlet's  cafe. 

3  Inft.  33.  cites  S.C.  and  that  all  the  indiaments  found  by  \^'.  R.  and  the  reft  (though  all 
the  reft  were  duly  returned)  were  void  by  this  ftatute.  • 

f  This  feems  to  be  clearer  exprefs  by  ferjeant  Hawkins,  a  Hawk.  218.  cap.  25.  f.  25*  'T^* 
a  perfon  arraigned  upon  an  indidtment  taken  contrary  to  the  purview  of  this  ftatute>  may  plead 
fuch  matter  in  avoidance  of  the  iadidtment,  and  alfo  plead  over  to  the  felony.  ■  See  Sir  William 
Withipolo*8cafc. 

The  flicriff  being  about  to  return  a  grondhfu^fl  at  tbefeffions  of  peace  for  the  county  of  S.  one 
W.  R*  was  very  importunate  with  the  Iberitf  to  get  hirafclf  returned ;  but  the  fticriff  knowing 
the  malice  of  the  raan,  refufed  to  do  it.  Whereupon  he  applied  to,  and  prevailed  upon  ibe/herifft 
€l«rk  to  rtadhim  eu  one  oftbepimel,  (though  not  returned  therein)  which  be  aid,  and  W,  R»  wasfwerm 
atcotdingfy.  By  means  of  which,  and  the  teftimony  of  this  W.  R.  to  the  others  of  the  grand-jury, 
many  honeft  men  were  indid^ed  upon  penal  ftatutes,  all  which  appeared  upon  escaroination.  He 
was  afterwards  indidted  upon  tbiijlatuu\  and  it  was  refolved,  jft.  That  thejufticesof  aflife 
have  power  to  punifli  this  ofience  by  virtue  of  their  commifiion  of  oyer  and  terminer,  adly. 
That  this  cafe  was  within  the  ftatute,  which  is  p.vrtly  affirmutive  of  the  common  lenu,  Mid  partly  a  ntm 
Uw,  3dly.  That  the  ftatute  of  3  H.  8.  i».  hath  not  alteretl  this  adl  of  1 1  H.  4.  0.  as  to  the  offence 
of  W.  R.    And  judgment  was  given  that  he  fhould  be  fined  and  imprifoued.     1  a  Rep.  97,  9S. 

Trin.  lo  Jac  Scarlet's  cafe. 2  Hawk,  PI.  C.  ai8.  cap.  25.  f.  13.  cites  S.C-  and  fays,  that  the 

ftatute  does  not  exprefsly  provide,  that  any  fuch  perfon  ftiall  be  any  ways  puniftied,  but  only 
that  the  indidtment  (hall  be  void,  &c. 

•  This  aft  extends  not  only  to  indidiments  of  treafon  and  felony,  bat  o{  all  other  offences  and  defaOUV 
ivbatfoever,  accordmg  to  the  generality  of  the  words.    3  Inft.  33.  fays  it  was  fo  refolved. 

*[375J 

2.  Note,  that  where  a  man  is  indiHed  of  felony  by  perfons^  fome  of  3  Inft.  34,- 
whom  are  indited  or  outlawed  of  felony^  and  othen  acquitted  hy  pardon ;  gj^tj^^* 
fe  that  they  are  not  probi  i^  legates  homimsy  there  it  was  awarded,  ^^^  pi. 
that  the  indidments  by  them  prefented  fliould  be  void,  and  the  x8S.  cites 
parties  who  were. indidled  (hould  not  be  arraigned  upon  it;  and  ?j5\^^ 
note  that  this  matter  ought  to  be  pleaded  by  him  who  is  arraigned  ^^bttobt  ' 
upon  this  indidfanent,  before  he  pleads  to  the  felony,    Br,  Indictment,  frobi  et  /#- 
pi.  2.  cites  1 1  H.  4.  41.  f«^«  ^^°^- 

*  ^   ^  nes.— 

S.  C.  cited  2  Hawk.  PI.  C.  216.  cap.  25.  f.  17.  And  the  ferjeant  fays,  it  feems  to  be  the  gene- 
ral opinion,  that  this  rcfolution  is  rather  grounded  on  the  flat^  of  11  H.  4.  9.  which  was  meSe  tbf 
famt  armtt  in  which  this  refolution  was  given,  tlian  on  the  common  law ;  becaufe  it  appears  by 
the  very  fame  year-book,  that  when  this  plea  was  firft  propofed,  it  was  dtfallowcd,  from  whence 
the  ferjeant  fays,  he  foppofei,  it  is  cuUedfed,  that  the  fubfequent  refolution  was  founded  on  the 
authority  of  the  faid  ftatute,  which  may  be  intendeil  to  have  been  made  after  the  plea  was  dif- 
allowed,and  before  the  fubfequent  refolution,  by  which  is  was  adjudged  good.  Yet  confidering, 
that  the  faid  refolution  was  given  in  Hilb;j  term,  and  that  the  parliament  which  made  the  faid 
ftatute  was  not  holden  before  the  beginning  of  the  fame  term,  and  therefore  it  it  not  likely  tha^ 
the  faid  ftatute  was  fo  foon  made,  and  alfo,  confidering  that  the  faid  refolution  was  given  by 
advice  of  all  the  judges,  who  feem  to  have  been  confulted  about  the  validity  of  the  plea  above- 
mentioned  at  the  common  law,  and  takes  no  manner  of  notice  of  any  ftatute,  but  only  of  the 
la«r  in  general,  it  may  defer  ve  a  queftion,  whether  fuch  pka  be  not  goad  at  the  Qoemmnlawf 

3,  A.  was  indifted  before  the  coroner  of  S.  of  murder,  and  it  ^«y-  *«• 
vas  removed  into  B.  R.  where  he  prayed  counfel,  who  took  feveral  ! c^;^*r! 
gxceptions  upon  this  ftatute  to  the  indiament,  and  put  them  in  by  npon'the 
way  of  plea.     ift.  That  the  jury  was  returned  by  one  who  was  takingthefe. 
neither  bailiff  of  a  liberty^  nor /herif    adly-  That  B.  one  of  the  *heW' 
jury  nominated  himfelf  to  be  returned,  and  divers  others  of  the  jury  time>  the 
were  of  his  denomination.     3dly^  Thut  two  of  the  jurors  were  out-  defendant, 
UweJ  in  perfonal  aetions^  and  thereupon  prayed  that  the  indiftmcnt  JJjlJir^Sni 
Ve  quaihedy  and  pleaded  over  to  the  felony.    It  was  held  by  three  to  Um  ex^- 

jufticeSy 
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tm*^e  1^^?^  contra  Jones,  that  die  ftatute  ii  H.  4.  did  not  extend  t$ 

cd  to'be*'^*  inquijitions  taken  before  the  coroner^  biit  upon  pravins  the  advice  of 

brought  to  all  the  other  juftices  and  barons,  they  all  thougnt  mat  the  flatute 

*^®.^^'"  did  extend  to  inquificlons  taken  before  the  coroner ;  but  as  to  the 

nmct^day ;  outlawry  in  perfonal  actions  they  doubted ;  and  being  afterwanb 

and  then  I  indided  by  commiflion  of  oyer  and  terminer,  and  arrraigned,  he  faid 
mpon  opea-^  that  he  ought  not  to  be  arraigned,  becaufe  he  had  pleaded  to  the 

S^bcforc  ^^  inquifition ;  but  Curia  e  contra ;  but  to  make  the  matter  clear 

he  had  '  they  gave  rule  that  the  firft  inquifition  be  quafhed,  and  then  he 

omc  given  pleaded  ore  tenus,  that  one  of  the  jury  was  outlawed,  but  this  was 

week  to*  ^^^  admitted  per  Curiam.     For  fuppofmg  the  plea  good,  (which 

plead  at  his  was  not  granted)  yet  he  ought  to  have  the  record  of  the  outlawry 

peril,  and  under  feal^  upon  his  plea  pleaded^  and  therefore  he  pleaded  over  to  the 

m^iiVme,  f«W»  not  guilty.    Jo-  198.  Sir  William  Withipile's  cafe. 

ie  ihouid  '  2  Hawk.  PI.  C.  218.  S.  24.  fays,  it  has  been  queflioned,  whether  a 

itirr  iHdcs  coroner^ s  inqueft  be  within  the  purview  of  this  aS. 

wftbe  nanus 

•ftbe  jurors,  ^d  of  the  day  of  tin  mwda'y  and   of  his   ahtton  and  tbfir  addil'toaSy  and  alfo  of  tim 
mums  ofth€'co*"oners  ;  and  fo  departed  again  without  pleading  to  the  indi(5lmcat.  ■*  Cro.  C.  134. 

347.  HiU.  4  Car.  S.  P. 

Serjeant  Hawkins  fays»  it  feems  fomewhat  queftionable>  whether  outlawry  in  a  perfonal 
adionbe  within  the  purview  of  the  flatute.     2  Hawk.  PI.  C.  219.  cap.  25.  f.  30. 

If  a  perfon  tried  upon  fuch  indi<5lnient  tak'  1  no  fuch  excrf>tion  before,  trial,  it  may  be  doubtful 
whether  he  may  do  it  afterwards :  unUfi  it  can  be  verified  by  the  records  of  the  fume  court,  as  by  an 
outlawry  of  one  of  the  indidlors  in  fuch  court.    2  Hawk,  yi,  C.  21 9.  cap.  25.  f.  26. 

4.  3  H,  8.  cap,  12.  recites,  that  there  had  been  many  great  ep^ 
preffions  by  indiSlments  wrongfully  found  by  perfons  returned  by  fhertffs 
tojerve  a  turn^  and  many  great  felonies  had  been  concealed,  and  net 
prcfented't  and  thereupon,  //  is  ena^edy  thatjujiices  of  gaol  delivery^ 
r  376  J  and  jujlices  of  peace  mayy  in  their  difcretion^  reform  any  pannel  re^ 
turned  before  theniy  to  inquire  for  the  king^  6f  f .  by  putting  te  and 
taking  out  of  the  pannel  what  names  they  pUafe\  and  if  any  Jberiff^ 
l^c,  Jball  not  return  the  pannel  fo  reformed^  If  e  Jhall  forfeit  for  each 
effence  20/. 


(H.  8)  Good  or  not  in  Rcfpcd  of  the  Place  where, 
or  before  whom  taken,  or  where  the  fadt  is  al- 
leged to  be  done. 


S.  p.  Br. 

India- 


I.  'VtOTE  by  award,  that  an  indiftment  ^tninthe  fherifft 
.      .  -tN    iourn^  held  after  the  month  of  St.  Michael  is  void  ;  becaufe 

17!  citc^  theffatute  isy  that  it  ft)all  be  held  within  a  month  after  Pafch.  and 

6H.7.2.  after  Mich,  otherwife  he  fliall  hfe  his  tourn\  which  is  not  only  the 

And  It  was  profits  of  the  tourn,  but  that  he  fhall  not  have  any  tourn  j  and 

gued,  whe-  then,  if  there  be  no  tourn,  the  indi6kment  taken  before  the  (heriff 

ther  the  in-  in  no  tourn,  is  void.    Br.  Indidment,  pi.  9.  cites  38  H.  6.  7. 

didimcut 

be  void  or  not.— By  indiftmcnt  taken  at  the  great  court  off.  B,  wtb  a  tut  Itddfuch  a  day^'kc  If 
wasprcfniedf  &c.  it  is  not  good  j  for  it  diies  not  appear  at  which  court  he  was  prefented  ;  and  if 
it  was  at  the  court,  and  not  at  the  leet,  it  ii  not  good,  and  the  lame  Uw  if  it  be^rf  tU  county  of 
JiliMefex  with  tbefheriffi  tourn,    Br.  Indictment,  pi.  34.  citcs  lo  E.  4.  ami  49  U.  6.  15.  S.  P. 

Tenk.  124.  pl»  5T,—— So  fuch  prefentment  at  the  county  court  witb  tbefhtrijfs  tourn  is  alfo  void  fot 
the  fame  reafoa.    By  the  judges  in  the  Excheqv'r  Clumber.    Jeiik.  U4.  pU  51. 

a*  Indifbnent^ 


i.  Indiflment,  iaien  fucb  a  day^  and  year  at  C.   before  J.  S.  ^fP^'"" 
Jtewardy  &c.  and  did  net  exprefs  to  whom  be  isjieward  nor  in  what  ^^^ 
€ourt  it  Was  taken;  thdrefore  not  gdod.    Br.  Indi&nent,  pi.  46.  cites  /or^  a  c«r<». 

%2  E.  4.  10.  .  .«^>  ^c.  and 

*       '  tt  IS  not  ex' 

fitej/ldof  w'jat  comtyf  &c.  quod  non  contra  dicltur.  ibid* 

3.  iridiameht  ouf[bi  to  ixtrefi  in  iobat  county:    Br.  Indiament,  For  it  (hall 

t)l.  43.  Cltei  S  H.  7.  3.  ty^ebcft 

conufance  of  the  faa  (hall  be  had  there.    2  L,  P.  R.  48. r-^o  the  ^arj/;^  w  which  the  fadt  was 

done*  for  which  the  party  isindi^tedi  and  the  piace  dftbt  defcndanfs  aboH«,  ought  to  be  named  in  th« 
iodiAiiient^  that  the  party  indited  may  be'  the  plainer  Jeicribed|  and  outlawed  if  he  does  not  ap« 
(tear.    9  L.  P.  Kt  4?: 

4«  An  indiftment  for  a  tonj^iraty  hyfe^jerdljourneynieh  taylors  of 
br  in  the  town  of  Cambridge,  to  raife  their  wages.  The  fa£t  wajs 
laid  td  be  done  in  the  town  of  Cambridge^  and  it  did  not  appear  in 
the  ncord  in  wbat  county  Cambridge  was.  It  Was  infifted,  that  thr^ 
ivas  a  &tal  erfor  in  the  retordj  and  not  to  be  helped  by  naming  the 
county  in  the  certiorari  to  remove  this  indiSment,  becaufe  that  writ  is 
onlv  an  order  of  this  court ;  and  that  this  being  a  criminal  cafe,  it 
ihml  not  be  intended  that  Cambridge  is  in  the  county  of  Cambridge. 
But  it  was  anfwei'ed,  Aat  the  h&  being  laid  in  the  town  of  Cam- 
bridge^ it  (hall  be  intended  that  the  town  is  within  the  county  of  Cam-* 
bridge.  Befides  the  jujlices  of  peace  havtng  jurifdi£iion  within  the 
town  of  Cambridge,  //  need  not  be  alledged  in  what  county  that  town 
lies ;  becaufe,  in  order  to  fupport  all  inferior  jurifdi^ions,  we  wiU 
intend  their  proceedings  to  be  regular  and  good,  if  the  Contrary  does 
not  appear.  And  the  indi&ment  was  confirmed  by  the  whole  court. 
8  Mod.  ta  Mich«  7  Geo.  the  King  v.  Journeymen  Taylors  of 
Cambridge. 

5.  Every  indi£fanent  at  common  law  muft  exprefsly  fliew  fomle  Every  cap- 
place  wherein  the  offence  was  committed,  which  nmft  appear  to  have  ^j°"  ^^ 
been  within  the  jurifdiSiion  if  the  court  in  which  the  indidment  was  "A-bere  the 
taken,  and  muji  be  alleged  without  any  repugnancy  \  for  if  one  and  «'><^v?mefff 
the  feme  offence  be  alleged  at  two  ditfcrcnt  places,  or  at  B.  afor^  '^l/\imU 
faid,  where  B«  was  not  before  ^  mentioned  ^  or  if  the  (Iroke  be^dleged  appear  to 
at  A.  and  the  death  at  B.  and  the  indictment  conclude  that  the  de*  have  been 
fendant  fie  felonice  murdravit  the  deceafed  at  A.  the  indi£bnent  is  JJj\^n^*^i* 
void}  fo  is  it  alfo  if  it  Aay  not  both  a  place  of  the  firoke  and  death '^  jurifdiaioa 
or  if  any  place  fo  alleged  be  not  fueh  from  whence  a  vifne  may  come  \  of  the 
as  to  which  it  has  been  adjudged,  that  if  a  fa£t  be  alleged  in  a  parifh  ^^^\}  ^"^ 
of  London,  with  fome  other  addition,  which  fufficiently  afcertains  „  fet  fuith 
it,  as  in  the  parifh  of  St.  Laurence  Jewry,  it  needs  not  ihew  the  that  the  tn« 
ward.    2  Hawk.  PL  C.  cap.  25.  f.  85.  ^x€imz^x. 

r       J  -*  was  taken 

mt  a  ftffifmi  ef  the  peatf  hoi  Jen  for  fucb  a  county  nt  B,  witf^out  JhgKuing  in  'U/bat  county  B,  lieiy  other  \vi  At 
than  by  putting  the  county  into  x.\\e  raargin,  it  is  infuMcient:  lut  if  an  in^ucft  of  death  be  fee  forth  as 
iikieH  at  B.  btfot*  the  coroner  of  the  Hterty  c/B.  it  neednnot  exprefs  that  B.  is  witbia  the  liberty  of  B. 
iot  it  cannol'but  be  intended,    a  Ha^vk.  PI.  C.  Abr.  236. 1.  80.  4K   f  ^y^  1 
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(H.  9)     Caption,     Good  or  not.  In  Rcfpeflfe  of  the 
Manner  of'  takings  and  Authority  of  the  takers* 

X.  J  F  commtjjion  iflues  contrary  to  laiVy  all  indl^ments  taken  by  vir^m 
'*  tui  thereof  are  voiJy  as  commiffion  to  take  J.  S.  and  to  feife 

his  goods,  where  J.  S.  is  not  indided  nor  other  proceis  made.     Br. 

Indictments,  pi.  38.  cites  42  Afl^.  5. 
^  S.  P.  Br.  2.  If^rit  of  the  chancery  ijjhed  to  B.  C.  to  enquir'e  of  all  chafi^r^^ 
InaiiHmcnr,  fl^Sy  confpiraciesj  conftcleracu^^  ambodexterSf  &c.  by  which  one  was 
s*'c.*'  *^"**  indidfedofdiverfe  of  them  j  and  becaufe  this  authority  ought  to  be  by 
, '  '  5j  commiffion,  and  not  bv  writ,  therefore  oy  all  the  juftices,all  ♦  fuch 
fvrKiffucd    indiftments  were  voia.     Br.  LidiSmcnt,  pL  30.  (bis)  cites  42 

*r/or  of  C. 

io  inqtiirt  what  laruny  y.  S,  had  df^ne  to  JV*  N.  whn  fouiul  that  he  hail  ftole  lo  gaUons  of  wiiie  pric« 
13  X .  4  ^.  and  that  K.  was  accelTr.ry  ;  and  hekl  voiJ>  becauCe  h  qv<i5  not  by  commufhr.f  ()uod  neu.  Br« 
InJi^nenty  pi.  39.  cites  42  A£  13. 

« 

3.  The  caption  of  an  indi£hnent  admagnam  curiam  cum  Uia  tent. 
is  infufiicient;  but  if  it  be  ad  magnam  curiam  <^  adletam  ox  ad  vis, 
franci  pleg*  cum  cur.  baron^  tent,  perhaps  it  is  fufficient;  for  fincc 

the  court  baron  has  no  jurifdidtion  over  criminal  matters^  and  the 
caption,  in  thefe  laft  cafes,  is  not  expreis  that  the  indidhnent  was 
taken  at  it,  as  it  is  in  the  firft  cafe,  the  court  will  intend  that  it  was 
taken  at  the  leet  which  alone  had  power  to  take  it.  2  Hawk.  PL  C. 
Abr.  234.  f.  76. 

4.  The  not  /berving  in  the  caption  of  an  tndidfaiient  at  a  leet^ 
whether  the  court  were  holden  by  charter  or  prefcription^  is  helped 
by  the  multitude  of  precedents.     2  Hawk.  PI.  C.  Abr,  235.  f.  77. 

5.  Every  caption  of  an  indi£bnent  ought  to  Jbetu  that  the  fir- 
di£lors  were  of  the  precinH^for  which  the  court  was  holden,  and  that 
they  were  12  in  number ^  and  that  thoy  found  the  indiffineni  on  their 
oaths* .  Alfo  indictments  have  been  quafhed  for  an  onif/ion  of  the 
flames  of  the  jurors 'y  and  others,  for  the  want  of  the  words  proborum 
(f  legaiium  hominum^  and  others,  for  want  of  vrovdsy  jurat*  6f  omrat, 
and  others,  for  want  of  the  words  sd  tunc  ibidem  before  jurat,  tc 
onerat.  and  others  for  want  of  the  words  ad  inquirend'  pro  domino 
rege  i^  pro  corpore  comitaius;  yet  of  late  years  exception:  of  this  kind 
have  not  been  much  favoured^  efpecially  if  the  indiSfment  were  in  afu'- 
periour  court j  and  that  which  is  omitted  be  in  common  underfianaing, 
implied  m  what  is  expreffed.  2  Hawk.  PI.  C.  Abr.  235.  f.  70. 

•  6.  Every  caption  muft  Jhew  a  certain  day  and  year  when  the  in" 
eUifment  was  founds  and  muft  record  it  in  the  prefent  tenje  j  but  if  it 
defiribe  the  court  as  holden  die  Martis  &  die  Mcrcurii,  or  on  fuch  a 
day^  in  fuch  a  year  of  the  king,  vn^out  Jhtiuing  what  king\  or  if 
it  (hews  the  day  or  year  in  fguresy  which  are  not  Romany  it  is  in- 
fufHcient;  yet  it  need  not  add  they^.7r  of  the  Lord;  and  the  mul- 
titude of  precedents  have  made  good  the  ufe  of  extitit  pracfentat.  ia- 
ftcad  of  exiftit,  &c.  2  Hawk  PI.  C.  Abr.  2.35.  f.  79. 

X  (H.  10)  Good 
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(It.  lo)  Good  or  not.  In  refped  of  the  ^tme 
loben  taken,  and  fetting  forth  the  Time  of  the 
Fa<a. 

1.  A  man  was  itiAiSfed  of  trefpafs^  by  the  name  of  y.  N,  of  D.  &c. 
■**  of  trcfpafs  done  die  Jovis  proximo  pojl  diem  rentecojiesy  and  it 
was  ai&gned  for  error,  that  the  day  i:  not  certain  for  ^11  the  week  is 
PentecoJi\  fed  non  allocatur,  for  the  day  of  Pentecoft  is  the  Lord's 
day  only.    Br.  Error,  pi.  69.  cites  7  H.  6.  39, 

2.  Three  were  indiSfed  in  the  tour n  pf  the  flierifF  in  the  county  of 
D.  of  felony,  that  they  three  at  two  vills^  at  two  feveral  days^fucb  a 
year-i  ^^  J*  C'.  made  an  ajfault^  &  vi  C5f  armis  him  heat^  and  a  certain 
gown  to  the  valuey  fcf  c.  then  and  there  founds  fehnioufly  took^  &c.  and  be- 
caufe  it  is  Uncertain,  fcilicet,  two  d:iys  and  tv/o  places,  where  one 
and  the  fame  felony  cannot  be  at  two  places,  therefore  it  was  ad- 
judged voidk     BrJ  Indidifanent,  pi.  24.  cites  2  H.  7.  7. 

3.  Indi<£lment,  &c.  in  the  feajl  of  St.  Thomasy  it  ought  to  exprefs 
what  St»  Thomas  according  to  the  kalendar.  Br.  Indi(^ent,  pi.  47* 
cites  3  H.  7.  5. 

4.  Error  becaufe  the  party  alleged  the  felony  to  be  done  24 
Aug,  anno  3  R,  3.  where  the  king  (H.  j.)  bad  wrote  himfelfking  tw9 
days  before  it,  and  had  fcire  facias,  &c.  therefore  it  feems  to  be  er- 

jror.  fir.  Error,  pi.  102.  cites  21  H.  7.  34. 

5.  Indi£hnent  in  the  timeo^one  king /hall ferve  in  the  time  of  another  Br.  N.  C. 
king^  quod  nota,  and  the  ofiinder  fhall  be  arraigned  upon  it.  Br.  i  £•  6.-* 
Inidment,  pi.  44.  cites  H.  i  E.  6.  Corone'^'  I 

220.  cites  1  £.  3.  3* 

6.  If  an  a^l  be  made  felony  hyjlatute  as  huntings  &c.  and  af^er  a 
man  offinds  in  ity  and  then  the  ah  is  repealed  by  ftatute,  there  the 
hunting  is  difpunifliable ;  for  the  law  by  which  it  (hould  be  punifli- 
ed  is  repealed.  But  where  trefpais  is  done  upon  termor,  and  after 
the  term  expires,  the  trefpafs  is  punifhable }  for  there  die  intereft 
expires  \  but  not  the  law.  And  fo  fee  a  diverftty  where  the  intereji 
expiresy  and  the  law  remainsy  and  where  the  law  is  repealed,  and  does 
aiot  remain.    Br.  Corone,  pi.  202.  cites  2  M.  i. 

7.  If  an  action  upon  the  cafe  be  brought  againft  one  for  calling 
another  thiefy  and  the  defendant  doth  jujlify  the  words,  and  upon  the 
trial  it  be  found  for  the  defendant^  an  indiAment  may  be  forthwith 
firained  againft  the  plaintiff*,  to  trv  him  for  the  felopy;  fo  it  was 
done  in  Mich.  21  Car.  in  the  caic  of  one  Perry,  who  was  after 
executed  at  Tyburn ;  Mich.  22  Car.  B.  R.  for  the  felony  appears 
to  the  court  by  the  verdid  found  for  the  defendant.  2  L.  P.  R.  44- 

8.  It  feems  agreed,  that  no  indi&nent  can  be  good,  without  pre-   *  S«  ^- P<* 
Rifely,  Jhewing  the  ♦  year  and  day  of  all  the  material  fa^s  alleged  in  .  Ye^xtl^ 
it  I  as  a  7Xi  indi&ment  of  death,  bying  the  afiault  at  a  ceitain  time,   in  time  as 
Arc.  do  not  repeat  it  in  the  daufe  of  the  ftroke  5  or  if  it  do  not  fet  weU  as  in 
foxdi  the  time  of  the  deadi,  as  well  as  of  the  ftroke  1  or  if  any  indift-  ^^^^ 
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ment  lay  the  offence  on  an  impoffiblc  day,  or  on  a  day,  that 
makes  the  indidment  repugnaht  to  itfelf ;  or  if  it  lay  one  and 
the  fame  offence  at  different  days.     2  Hawk.  PI.  C.  Abr.  2x5. 
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(I)  For  what  Words  it  lies. 

[  I.  A  man  maybe  indided  by  the  common  law  for  faying  to  ano- 
*^  thcr^ your  religion  is  a  new  religion^  and  preaching  is  but 
Pratlingy  and  prayer  once  a  day  is  more  editing ;  for  the  words  are 
feditious  words  againft  the  ftate  of  our  church,  and  againft  the 
peace  of  die  realm,  and  though  they  are  fpiritual  words,  yet  they 
draw  a  temporal  confequcncc,  Tcilicet  the  difturbance  of  the  peace. 
Mich,  ijjac.  B  R.  adjudged.     Ad  wood's  cafe.  ] 

[2.  If  a  man  fays,  that  the  laws  of  the  queen  were  not  God*s  latUSj 
yet  no  indidment  lies  for  thofe  words ;  for  it  is  true  that  they  are 
not  the  laws  of  God.  41  Eliz.  B.  R.  adjudged.  But  otherwife 
it  had  been,  if  he  had  faid,  }iat  the  laws  of  the  queen  are  notagreea* 
Ue  to  the  laws  of  God.  ] 

[3.  If  a  man  fays,  that  a  fentence  of  divorce  which  was  given 
hy  the  bigh'CommiJJioned  court  was  againft  the  law  and  the  confciencet 
rfthe  commijjioners^  this  is  an  offence  punifhable  at  the  common  law 
by  indictment,  for  zjlandtr  efthejuftice  of  the  realm,  Clubibrd  Hale's 
cafe  adjudged,  cited  per  Ceke.     Mich.  13  Jac.  B.  R.  ] 

[4.  If  a  xmxi  fays  toajieward  of  a  courts  in  timtofthe  court,  you 
are  for/worn ;  though  it  be  a  contempt  to  the  court,  fcyp*  which  he 
may  be  fined,  yet  be  cannot  be  indided  for  it.  Mich.  10  Car.  ftich 
indi^bnent  quaihed,  per  Curiam.  Lucas  being  fteward  at  theDe- 
vifes  in  the  county  of  Wilts.  ] 

[  5.  Trin.  5  H.  5.  B.  R.  Rot.  18.  William  Morton  indided  for 
iaymg,  that  he  could  make  a  certain  powdery  called  Elix.  lahich  pow- 
der would  make  gold  and  filver^  being  put  upon  other  metal* 
Pardonatur.  ] 

[6.  If  a  man  fays  to  ajufiice  of  peace^  in  execution  of  his  office 
ifL7x^  of  juftice,  being  in  his  houfe^  but  not  fitting  on  the  benchj  certoin 
See  more  fcandakus  words,  touching  his  office  of  juftice  of  peace,  yet  he  may 
matter  not  be  Indided  for  it.  Trin.  i  r  Car.  B.  R.  This  was  Mafter 
juftiaro"^  Hide*s  cafe,  who  was  fo  fcandalized,  and  the  indidlment  qualhed 
peace,  pi.  accordingly,  and  then  iaid  that  it  was  Sir  Sackfield's  cafe  ac- 
9 «"  ' 5—    cor^ingly.  ] 

fentlant  was  indiiSleil  for  fdyinc  of  Sir  Rowland  Winn,  who  w^  juftice  of  peace,  thefe  words,  (Sir 
Kowland  W^mn  is  afooly  an  apntul  a  coX€amt,for  making  Juch  a  warrant ^  wlH  underjLtmii  m  tmr«  baw  /♦ 
mike  a  warr.tnt  than  aJlici^hMti)  and  the  defendant,  being  found  guilty  on  the  trial,  moved  in  arreft 
of  jjdgmenu  Holt  Ch.  J.  faid,  lie  knew  no  cafe  like  this,  but  the  Quskn  v.  Dakby.  Indeed 
words  fpokei)  in  difparagement  of  a  juAice's  parts  iszhrt^J*  pfgood  bek/Mvifmr^  but  ncic  indiAabk ; 
befides  tlie  itidiAmeot  dues  not  fct  forth,  that  this  w.u  a  legal  warrant ;  it  ought  to  appear  10  the 
couit,  what  fort  of  a  warrant  it  wat ;  for  if  it  was  zfooHJJj  nuarrani  or  of  a  maiur  tuLtrcof  he  bad  no 
cv^'nia^wcey  if  wm  latuful  iojayfom  The  words  perhaps  may  be  true,  and  jaftices  of  peace  arc  not 
beyond  ccnfure  ;  Powell  agreed,  and  (aid,  if  the  vrotd^  were  not  indidlablc,  they  wert  much  Wf« 
.iclionable  ;  and  Powis  and  Gould  agreed,  ix  Mod.  166,  167,  The  Q«icen  v.  Wrishifon.— cic« 

3  Keb.  492. 2  Roll.  Abr.  7^.»  .    ■       ■4lnft.  i8r.  ■  And  thecnfeof  •  Scley  forahmlng 

ih".  mayur  of  Saliibury.^— ^«  Uy'tag  of  ajulticeof  peace, that  It  %isomldjudp  ii§aty  cjutfititagU  hfcrt 
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himaenrimgtohit  ajft^hft^  was  held  not  iiidi(fl.-»blc.    Arg.  10  Mod.  187.  cites  Mich.  4  Anpae.   The 

Q^rccn  V.  Soley* »  So  that  be  defer^>ed  to  he  l>an^(d  /"?;  making  juib  <i  fvm  Jku U  ,t  Jtr ^  U'a$  hcW  not 

Mu!i6lablc.  ro  Mod.  187.  Arg.  cites  Hill.  1712.  Tlie  Qneen  v.  Lycalfcl..^— *  It  feemsChis  ftv^uld 
bc'{Langley.; 

[7.  If  a  man  fays  to  one  who  is  not  an  officer  ofjuftice^  thou  art  a  r"»^^-*^ 

pelter^  thou  art  a  Hart  o^^d  haj}  told  my  lord  liesy  and  I  will  make  thee  *  ^ o^-  '^9- 

*  a  poor  man^  and  thou  art  a  di'unken  knave  \  he  cannot  be  indiftcd  ^***v"*^ 
for  thofe  words  becaufe  though  the  faid  words  are  motives  and  pro- 
vocations for  the  breach  of  the  peace,  yet  they  do  not  tend  immedi- 
ately to  the  breach  of  the  peace.  Co.  4  Inftitutes  18  j.  ] 

[  8.  An  information  upon  thejlatute  of  liveries  generally^  without  [T*h»s  ^o^ 

putting  in  certain  any  Jlatutey  is  fufiicient,  though  they  are  divers  "^^J^^jffu^^ 

ftatutes  of*  liveries ;  for  the  beft  fliall  be  taken  ibr  the  king.  5  H.  7.  iiivifiQn.j  ' 

17.  b.  adjudged.]  ^[380] 

9.  lndi£tment  for  fiiyingy  that  none  of  the  jujiices  of  the  peace  did  /'wrif  anaaa 
underhand  thejlatutes  of  excife,  except  J.  S.  and  truly  he  neither  did  J^^'^^^»  ^^ 
well  under ftand  them^  nor  mojl  of  the  parliament  men  who  made  them,  ^lol^edan 
But  the  indictment  was  qualhcd.     Arg.  5  Mod.  204,  cites  21  Car.  ignaant 
2.  the  King  V.  Burford.  ntanuU 

cf  peace,  it  is  a  matter  indidbible ;  per  Hoh.  Arg.  Comb.  66.  in  cafe  of  Che  King  v.  Panby.  ■ 

As  to  words  being  a  difpar^gement  Aipon  the  government,  a  tUvfJity  was  taken  brtwccn  eJi3iv$ 
•ffjeersf  and  fuch  as  are  mmnated  ty  the  crown  ;  for  the  corruption  of  the  fitft  cannot  refleA  iipon 
tiie  government.    Arg.  6  Mod.  124.  io  cafe  of  (he  Queen  v.  Langley. 

xo.  One  was  indi£led,  for  faying  of  a  juftice  of  peace  Aat  he  is  The  wonts 
a  buffle-headed  fellow.    Exception  was  taken,  that  the  words  were  were  fur- 
not  mdidtable.     But  per  Cur.  becaufe  it  appears  that  they  were  ^^JrT^^^ 
fpoken  of  him  in  the  execution  of  his  efficej  the  indii^ment  is  good,  mot  Lw,  and 
And  per  the  Ch.  J.  all  a£lions  for  flandering  a  juftice  in  his  office  ism  fit  to 
imy  be  turned  into  indidments.  Comb.  46.  Pafch.  3  Jac.  2  Anon.    t^*J^  '^nd 

Lab  not  domjufiice  to  my  client^  &c.  Exception  was  taken*  that  the  words  are  not  indi^ble;  But  ad- 
judgcsd  for  the  king.  Comb.  66.  Mich  3  Jac.  a.  B.  R.  The  King  v.  Derby.-— »-But  here  it  Is 
laid  to  be  on  an  information. 

II.  One  was  \nd\&ed  for  fay ing^  the  tnay§r  and  aldermen  of  H.  Per  Cur. 
are  a  pack  of  as  great  villains  as  any  who  rob  upon  the  highway^  and  ^^  ^^^<^ 
toe  will  take  away  their  chartir.     One  exception  was  taken  ( among  the  words 
others),  that  thefe  words  are  not  indi£bble,  being  only  words  of  are  fuch, 
heat,  for  which  the  defendant  ought  to  be  bound  to  his  good  be-  ^^^^y  . 
Jiaviour,  but  not  indifted.    5  Mod.  203.  Pafch.  8  W.  3.    I'he  King  Si  for! 
y.  CranfielA— [No  reply  appears  to  have  been  made  or  judg-  for  what  is 
ment  given.]  "  f°  ^^^ 

**  govern- 

ment, that  the  mayor)  &c.  are  a  p;«ck  of  rogues,  and  the  defendant  moving  to  fubmtt  tp  a  fmall  Anej 
t)>ey  fiped  him  6  d,    11  Mod.  98.  Trio.  S  W.  3.S.  C.  by  natue  of  the  King.  v.  Granfield. 

,  |2«  Ope  v?as  indi£led  for  fayii^  of  one  Mardo  a  juftice  of  peaces, 
t  domt  care  a  farthing  if  all  the  Martins  had  been  hanged Jeven  years 
mgo\  and  for  thrjuflicej  be  is  now  turned  out  of  consmij/ion.  But  the 
jndidment  was  cjualhed.  Comb.  414*  Hill.  9  W.  3.  The  King 
Y.  Penny. 

13.  lixli^fanent,  for  that  the  defendant  being  before  a  juftice  of 
peace  for  a  matter,  as  it  did  appear,  conufabte  by  him,  he  contempt 
fuoufl^,  &&  fpojce  thefe  ytoris^your  worjhipfpfoks  to  me  berg  but  yon 
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dare  not  dofo  in  another  place  \  and  it  was  qualhed  on  motion.     It 
Mod.  414.    The  King  v.  Wal  Jen. 

14.  One  faid  to  the  mayor  of  Salifbury,  you  Mr.  Mayor  I  do  not 
tare  a  fart  for  you.  You  Mr.  Mayor,  are  a  rogue  and  a  rafcal\  after 
g;reat  deliberation,  the  court  adjudged  the  words  not  indiCTable;  for 
It  is  not  fo  much  as  fak),  tliat  he  was  in  execution  of  his  ofEce,  or  a 
juftice  of  peace;  but  indeed  had  they  been  in  writing,  they  had  been 
punifhable  cither  by  aflion  or  indi^ment.  6  Mod.  124, 125.  Hill. 
2  Anna,  B.  R.    The  Queen  v.  Langley. 

15.  Indiftment  tor  faying,>'w  are  an  informing  rogufj  an  informing 
rafcal  and  an  informing  villainy  (knowing  him  to  be  a  judice  of 
peace.)  It  was  moved  to  quafh  this  indillment;  and  per  Cur.  it 
was  quafhed  nifi,  &c.  the  end  of  the  term ;  for  words  (aid  of  a 
luftice  of  peace  are  not  indidbble,  according  to  the  late  refolutions 
between  Queen  and  Wrightson,  Pafch.  7  Annae  Reg.  [ante  in 
pi.  6  i]  fed  Quaere,  For  this  point  is  very  unfettlcd,  it  depending 
much  on  what  is  czllcd  difcrerio  curia,  ii  Mod.  195.  Mich.  7. 
Annie,  B,  R.  the  Queen  v.  Shaftow* 

r  ^g  J  1  16;  On  an  indidtraent  for  words,  it  was  objcSed  that  the  words 
to  J  ^gfg  jjQ^  aftionable,  and  therefore  not  indictable.  But  per  Cur. 
an'indla-*  many  words  are  indiHable  that  are  not  a^ionabU^  bccaufc  contra 
iT>€ntwa8  bonos  mores,  and  relate  to  the  publick  peace;  other  wife  where 
forcallrajf  the  private  intereft  of  the  party  is  only  concerned;  per  Cur. 
thi^r*Ex-   ^9^^^  66.  Mich.  3  Jac.  2.  B,  R.  in  cafe  of  the  King  v.  Derby. 

cepcion  was  taken,  that  the««(>r«j  virt  tt^HonabUy  and  the  imlidlmcnt  wasqualhcv!.  Comb.  13.  Hi!!. 

1  and  2  Jac.  a.    The  King  v.  Freak— f  And  therefore  it  fecras  ar^  nat  in(li/-iiwli\\ Wonl-s  whic'i 

Sr$fflytitid to  the  breach  oftbepeactf  may  be  indidbtble ;  bat  ocherwifoy  to  encourage  indictments  foi» 
vords,  MTould  make  them  as  uncertain  as  adtioas  for  words>  are;  per  Holt  Ch.  J.  6  Med.  125.  in 
•afe  of  the  Queen  v.  Langley. 

17.  Indictment  was  for  words  fpokc  to  the  prejudice  9f  a  marlei 
and  hindering  the  town  of  tolly  yiz.  /  have  got  a  judgment  againft  the 
toiun  (of  Barnftaple)  that  we  frail  not  pay  for  ftandingy  and  they  are 
fools  that  pay ;  but  die  court  quafhed  it,  and  faid,  that  the  recorder 
of  the  town  ought  to  be  lined  for  it.  i  Salt  370,  Trio.  5  W*  & 
M.  B.  R,  the  lung,  &c.  v.  Harwood. 

(K)  Incertainty  in  the  Ofifence  too  general. 

[  I.  T  F  a  man  be  indiSed,  becaufe  he  is  defamator  bonorum  nominif 
-*   fef  famay  it  is  not  good,  without  (hewing  fome  particular 

matter.     Mich.  14  Jac.  Br.  Jones's  cafe  adjudged,  and  the  in* 

diftment  quaflied.  ] 
Cmmumi  [  2.  So  if  one  be  indi£led,  that  he  is  defamator  vexatory  (^  op^, 

•fprtjjor  preffbr  multorum  hominumy  ^,c.  it  is  good,  without  (hewing  afty  par- 
fwum""*  ticular  matter,  Mich.  14  Jac.  B.  R.  Jone$  indi^led  and  the  in- 
not  good      didment  qua(bbd  for  this  caufe  aforefaid.  ] 

WTthout 

^./rffcVa/w.  Sid.  282.  the  King.  V.  Hard  wick.— -R^ym.  193.  the  King  t.  Leflingham.— Net 

good  becaufe  loo  2;encraL    Lq«.  299.  Mich  12  Car.  2.  B.  R.  S.  C. 

[  3.  But  if  a  man  be  indi£led  becaufe  he  is  comman  barretoTy  tf-» 
galn/i  the  form  ofthejiatute^  it  is  good,  as  wa^  held  per  Hough-» 

ton 


ton  in  the  iaid  cafe,  and  fo  is  the  common  experience.  Mich.  15 
Jac  B.  R..  Bowfer's  cafe  adjudged ;  for  the  ftatute  has  made  it 
an  offence  known.  ] 

[  4*  An  indi£tment  of  a  man,  that  he  is  a  common  foreftaller^  Br.  InJi^l- 
Avtthout  allidgmg  any  th'mg  in  certain  is  not  good ;  becaufe  it  is  too  ™fn> pl- 
general.     20  Affl  45.  adjudged.     See  3  E.  2.  ASion  upon  the  fta-  3^cl 
tute,  26.  ] 

[  5.  S/^  an  indi6hnent,  that  he  is  a  common  thief •y  without  morcy  And  he 
is  not  good.  29  AfT.  45.  22  Aif.  73.  3  E.  2.     Aftion  upon  the  ftiaiinpibo 
iracuce,  20.  j  ^^^^ .  ^^^ 

in  this  cafe  they  ought  to  fend  Tir  Che  iniViftoni  and  make  them  to  fhetv  it  more  certainly.  Br« 
luJiclmeiH,  pi.  fa.  c»tcs  zi  Alt  73.— pi.  19.  ci:cs  29  Afll  45.— ^Sid.  282. 

r  6.  So  indiAmcnt  of  champerty^  is  not  good  without  more.     20   Br.  India* 

AffAcl  mcnt,pl. 

^"'  45-  J  19  cites 

s.  c. 

r  7.  S5  inditSlment  of  confpiracy  is  not  good  without  more.     20  Br.  India* 

''^"•4S'J  19.  cites 

S.C. 

[8.  5«  indi£lmcnt  of  confederacy  is  not  good  without  more.  Br.  India- 
Contra  29  Aff.  45.    But  quere.  ]  "*"?»  P*- 

S.  C.  that  an  iiidiclmcnt  of  confederacy  is  good  without  more.  But  he  fayi  it  feeiDS  that  the  one 
fiind  tlic  "ih^r,  (viz.  common  forcllaller,  thief,  champerty,  coiifpiracy  and  confederacy)  ought  to 
comprehend  ceitainty. 

[  9.  An  indiifcment  of  a  man,  tnat  he  is  a  common  mifdoer^  is  not  ['382  1 
good,  becaufe  it  is  too  general.     22  Aif.  73.  ]  3^  j^^j^^ 

ment,  pi.  \%,  cites  S.  C* 

^10.  So  an  itiditSlment  that  he  is  a  common  dijiurher  of  the  king*s 
peace^  ac  diverfas  lites  («f  difcordias  tarn  inter  vicims  fuosy  quam  inter 
divcrfos  ligeos  isf  fubditos  domini  regis  apud  IV.  in  comitatu  pradic* 
to  injujh  excltavit  movit  &  procuravit  in  magnum  difpendium  &  per- 
lurbationem  vicinonun  fuorum  pr^diAorum  &  aitorum  fuhditorum 
domini  regis   in  comitatu  pnedidto,  it  is  not  good,  becaufe  too 

?encral.     M.  6  Car,  B.  R.  per  Curiam ;  indidment  quaflied  in 
eriam^s  cafe.  ] 

[11.  If  a  man  be  indi£led  for  fpcaking  diverfefalfe  andfcandaUus 
^ords  ofy.  S,  miyor  ^Z).  it  is  not  good,  becaufe  it  is  not  alleged, 
what  were  the  words,  by  which  it  may  appear  to  the  court,  whether 
he  may  b(  indicted  for  them.  M.  12  Jac.  B.  R.  adjudged  Bagg*s 
cafcv  ] 

[12.  If  indictment  be,  that  y.  S  waSy  and  yet  />,  of  ill  behaviour^ 
it  is  not  good,  becaufe  it  is  too  general  without  any  particular* 
Mich.  8  Car.  B.  R.  Cary's  cafe  adjudged,  and  the  indictment 
qua(hed.  ] 

13.  Indi£tment  ihall  not  be  taken  by  intendment*  Cro.  E«  6o6«  S.P.and 
Child's  cafe.  ?%  «"? 

be  precife 
and  certain  in  every  fotHt,    Cro.  J.  19, 20.  in  Sir  William  Fitzwiliam$*s  cafe. 

14.  Exception  was  taken  to  an  indidhnent  of  murder,  becaufe  it 
was^  that  Gf  and  tw9  others  did  mate  an  affauk  on  the  body  of  the 

G  g  4  deceafed, 


38a  SnUiftmcnt*  ^ 

(jec/eaied^  ef$d  that  quidam  yohanna  in  nubibus  dtdwundbim  widi  % 
gun,  fo  that  it  is  uncertain  who  did  (hoot,  and  what  gun  was  difchar^ 
ged,  which  ought  to  be  certain!^  laid  in  the  indi£bnent.  And  the 
indifbiient  was  quafhed.  3  Mod.  201,  202,  Pafch.  4  Jac  2.  B. 
.  the  King  y.  Griffith. 

15.  Getting  money  from  the  wife,  on  pretence  of  having  fold  a 
'  fhip  to  her  huiband,  is  a  thijig  of  a  private  nature,  $0  that  in- 
di6^ing  /lich  perfon  fis  communis  deceptor  is  tco  gei^eral,  with- 
out adding  particular  inftahces.  But  if  he  had  made  ufe  pf/^jp 
tokens^  it  would  be  otherwife.  6  Mod,  311.  Miph.  3  Annae,  B.  K« 
the  Queen  v.  Hannpn^  '  .         * 

(L)  Inccrtainty  in  (be  Per/on^  that  cppimits  th^ 

Offence,  too  general • 

[  I.  1  F  a  prefcntment  be,  that  the  king's  highway  infych  a  fjoc^ 
•*   is  decayed^  in  default  of  the  inhabitants  of  fuch  a  viU^  it  is 

good  without  naming  anjr  perfon  in  certainty.  P.  p  Jac.  B.  between 

w  alker  and  Meafure.  ] 
17oce,  that  2.  A  man  was  arraigned  of  the  death  ignotiy  and  his  name  of 
bound*  to  baptifm  was  not  in  the  indiftment ;  per  Cur.  the  inqueft  fhall  bj 
anfiver  in  t^is  name.  Br.  Corone,  pi.  65.  cites  i  AC  7.-—^ But  Brook  (ays,  thif 
appeal  of  feems  to  be  where  it  i^^  found  before  the  coroner^  contra^  if  it  be  prefented 
\vhcre\ho    ^if^^^  the  jvftices  of  peace,  or  of  oyer  and  terminer.    Ibid* 

fUuuijfd'Ki  notjhew  the  nam  cf  tbe  4iceoJ€S ;  but  to  indi£lment  of  death  ignoti«  a  man  oiig|)t  to  ao- 
iwer.    Br.Cok-one^pL  9i.cites  t7.An.55. 

f  383]  (M)  Inccrtainty  in  the  \Ferfons  Qr\  Thing  ifl 
r-*-^w-|  which,  or  to  which,  \or  'whoni\  the  Offence  i^ 
F0I.80.        committed, 

Br.  India-  [  I.  ¥  F  an  indi£fanent  be  tf  afieward  of  a  Utt^for  permitting  S^ 
ineni,  pi.  1  ^^^.^  brewers  and  bakers  to  brew  and  fell  Contrary  to  the,  a0e 

^Q,'^Jt\\ax  P^^  redemptione  inde  capiendo  At  is  ngt  good ;  becaufe  it  is  hot  fiip-| 

Caand.  pofed  what  people  he  has  funered,  lior  of  whom  he  hath  taken  re* 

htid'it  ill ;  demption,  and  fo  not  certain.    Contra  38  Aff.  1 1, 1 

but  Ingl.  r         '  .  .       .     .  y  .     i  J 

contra,  and  therefore  Caund.  dared  not  demur  j  but  Brook  fays'that  it  feepcis  to  be  ilU  j 

ftHawk.Pl.C.  asi.f.  73.  • 

• 

aHawk.  PL       [2.  So  if  it  \t  prefented,  that  afieward  has  difirainid  divirfe  peo^ 
C.  231.  cap.  pi^  without  cauje  by  colour  of  his  office^  it  is  not  good^  for  the  un- 
'5*.  *  73*      certainty  of  the .  perfons  by  Dame-  whom  be  has  diftrained.  Contra 
38  Aff.  12.  ] 
.^  J  [  3.  An  indiflment  upon  8  i/.  6.  for  forcible  entry^  that  J.  was 

TVwrtW#  M-  fii/'^  infee^  quoufque  B.  entered^  and  expelled  C.  farmer  tf  the  aforjr 
fr^  faid  J,  and  dij/eifed  ^.  it  is  good  without  ihewipg  ^^ut  eftate  the 

'^-v—-^    tennor  had  j  for  it  is  fufficient  to  fhew  that  he  had  the  poffcffion. 
^t^xT'  H;4iEliz.B.  R.Chcftenrian*s  cafe  adjudged]  -  " 
ys2sj$ifiii9rf^jfejlid  IS  iucertaip|  and  inUi^iMDt  qiiaihied.f  V«pt«  loS.  KUl.  aa  Is  a)  Cir.  a*  Anoi^ 

*•  %         <  *        •     f     '%  ^  •         ««'v%  ^■'•*  i''^ 

It? 


3(ntiiftment*  zh 

[4.  If  a  man  be  indi£le3  upon  8  J?.  6.  for  forcible  entry  In  vnum  inanin- 
foiagium^Jht  tenenuntufft^  it  is  not  good  for  the  uncertainty.     M.  <)><^me<u  or 
40  &  41  Eliz.  B,  R-    Ward  ai^d  H^ifon's  cafe  adjudged.  ]  't,!!!'Xc 

f.i6t  IS  never  laid  in  the  i6'i/««?iv« ;  and  chereftire  an  indictment  on  this  Antute,  far  a  fiirciulc  entiy 
infi two  clifit  of  mtadaw  wfafitirty  was  held  voi^  fc)r  the  uncejrtainty  ;  To  vmrdtavii^  vet  nmni^Mi  (.<«-, 
Ji^vit  is  not  KOt)d  ;  fo  of  ytrhtrovit  n>ci  verbtrari  eouf.witi  for  the  caufing  him  to  be  beatcu  will  ndt 
make  the  <ieiendant  guiHy  of  the  battery »  it  beiog  only  a  trefpaf^^.  5  Mod.  1 37,  1 38.  Per  Cur, 
Mich.  7  W.  ^  iji  cafe  of  the  King  v«  Stocker*  »  >  »k\\  criminal  charges  ought  to  becertain, 
ib  ?s  the  defepdai^c may  make  certain  anfwejrs  to  it ;  and  where  an  indidlmenc  was  on  the  l>a?u  e 
cf  5  Eliz.  for  txtrchfinf^  artem fv€  mifierium,  nind  VifZS  held  good,  there  'Ite  nrt  was  ml  the  rnir/<  ofilm 
imii&memtfhKM  the  exercifing  ii ;  and  iheneipre  if  it  had  been  •  /tr  fxrrafing  tke  art,  cr  c,',ji>^  ittihg 
txaxif'df  the  indidVment  woulll  be  ill ;  fur  cauling  a  thing  to  be  done  may  he  hy  feveral  means* 
K  Mod.  39D.  Mich.  It  Geo.  in  cafe  of  the  King  v.  £reretott.  *  The  Qrig.  is  (to  exercifcj, 

{5.  If  a  sum  be  indited  for  forcible  entry  in  mefuaglum  fiuf  *RoU.R« 
tinementum^  it  is  not  good  for  the  uncertainty  of  the  thing.    My  |.]^^  ^*  ^' 
Jlcports,  13  Ja.  adjudged.  ♦  gUPs  gtfe  M,  4  Ja.  B.  R.  Sir  Tbo,  i„Vul!7efm. 
liVinfton's  cafe  acGudged.  ]  c^ii'm  » 

f     ^     '  veil  «- 

OQiigh  I  for  a  mefliiage  and  a  houfe  are  both  the  fame.    ^  L.  P.  R.  4$^ 

{6.  If  a  xpan  be  indided  for  forcible  entry  into  a  Unenuni^  it  1$ 
^oc  good.  Tr.  1 6  Ja«  B.  J$..  an  indidment  ^uaQied  for  it.  1 

£  7*  So  indi^ment  for  entry  into  a  tenenunt  cumpertinenitis^  calUi 
Turnpehnif  in  D.  is  not  good.  M*  10  Car.  B.  R.  Cottington^s  cafe. 
Per  Curiam  the  indidmedt  quafhed.  1 

[  8.  An  indidltnent  upon  8  H.  6.  for  forcible  entry  into  the  cloji  <f 
7.  &.  is  good  enough }  for  the  word  clofe  includes  funictent  certainty* 
P.  38  Eliz.  B.  R.*  adjudged.  Ditton's  cafe.  ] 

[  9.  If  a  man  be  indicted  for  entry  with  force  into  a  nuffuage  in  D.  PU  -^ 
find  oufting  of  J.  S,  the  farmer  of  the  land  for  yearsy  and  dijfafmg  7". 
/)•  it  is  not  good,  without  a  Hedging  thefranktenement  to  be  in  y,  JD, 
for  it  oueht  to  be  exprefsly  aliedged  in  him.  M.  1 1  Ja.  B.  R.  ad* 
judged.  Lucas's  c^fe.  ] 

.'     [  10.  If  a  man  be  indi&ed,  becaufe  he  cvfiodivit  land  with  force ; 
it  is  not  good,^  without  alledginj^  an  entry  by  him.  M.  1 1  Ja.  B,  R,  [  3^4  J 
adjudged.  Alhtbn's  cafe.  *\ 

[  1 1.  If  a  man  be  ind|ded,  becaufe  he  entered  info  land^  and  vi 
pf  armis  eyeiied  a  copyhold^rj  and  diteiued  it  vi  &  armiSj  it  is  not 
good ;  becaufe  be  dioth  not  allege  that  he  entered  vi  &  armis,  or 
entered  peaceably,  and  detained  with  force,  aiooording  to  the  words  • 
pf  the  ftatute  of  8  H.,6.  For  thcjiatute  of  21  jfa.  dees  mt  alter 
the  form  of  the  indiSiment  before  ufed,  but  onlygtyes  reftitutim  in 
fther  cafes  than  before,  Mich.  2t  Car^  liich  indi«ment  quaflied.  ] 

[  12.  If  a  man  be  iTvUiSttAforere^ingof  a  nujfuage for  habitation^  ^  ■^  i^ 
iuithout  laying  i^  acres  of  lend  to  it^  this  is  good,  though  it  doth  not  ^ft^i^z^^T 
iay  tkit  he  inhabits  it,  in  as  much  as  it  is  contra  fonnam  ftatuti.  ^  '^'^ 
Mich  8  Car.  B.  R.  acSudged.  Seffegn's  cafe,  j 

[13.  If  four  are  m&lBtxA  for  oroQing  fevoral  eottagos  contra  fir" 
mam  flatuti^  it  is  not  good  without  ,^ira(;yjir  bow  many  oottiges  they 
ere£bd.  Mitfa.  1 1  CsCr.  B.  R.  Sudi  indi&ncnt  s^auift  ButUr  and 
Others  quaihed.  ] 

[  14.  \itXi\xiiili8txoKDX\ft^ihatwbtr€lhirt^^  OiUrmat^ 

^mifiingfhmfM0b0fk^t0jufbafk^ftte^pia^  u,.i. 


3^4  3[ntiiftment. 

Cro.  J.  314-  it  Is  not  good ;  becaufe  qusedam  pars  aqiue  is  utterly  uncertain.  Triik 
Sr^MsT  "  Ja-  B-  R-  adjudged.  Sorrel's  cafe.  ] 

h.  S.  C.  cited  in  Luttrell's  cafe.  ■  z  Bulf.  119.  S.C.  I(  ought  to  have  been  quxdim  pars 
terrc  aqna  coopeita*  per  Cruke  J.  Hut  per  DoililcnJge  J.  if  tlu^  l;ime  had  heen  (hewn  to  be  a 
water-courfe,  ami  that  thi«;  had  been  turned^  tben  to  have  fakU  maf.nam  partem  aqus  had  beea 
good|  according  to  Luttrell  s  cafe.  4  Rep.  S8.  b«  ■■    z  Ha\vk.  PI.  C.  233*  cap.  25.  {•  75. 

r**'^—n        [  IS«  If^TX  indidment  he  for  keeping  diverfa  iormenta  AngllcB 

♦Foh  81.  gupinsj  carentia  longitudine  fecundum  formafn  Jlatuti^  it  is  not  good  \ 

Ui^%— J   bccaufe  he  fays,  diverfa  tormenta»  and  docs  not  ihcw  what  they  are* 

Thcdcfcn-    M.  II  Ja.  B.  R.  adjudged,  A&ton's  cafe.  ] 
dant  was 

convifled  upon  the  5  Ann,  14.  fur  th.t  he  u$dtwful!y  badjn.'fi'f!  in  Ui  cuft<ji1j  a  i^un,  contrary  to  lb« 
form  of  the  ilatutCf  beir>g  an  engine  for  killing  of  game  ;  but  the  convid^ion  being  1  emuved  by  ceftio> 
rariy  the  court,  after  argument,  were  of  ouinion  for  tlte  defctid^nt ;  for  that  as  gnns  are  not  parti- 
cularly mentioned  in  the  adl,  tiie  only  wmds  th<ti  kuw  reach  this  cafe,  are  (utbti  ir^ingtfor  the  killing 
•fgomo)  Nt)W  thefc  words  mud  mmr.  j'ub  otginHf  tb:  having  of  "xh'tch  neafflvili  implies  tbe  ufimg^  or 
tmttnding  l«  ujt  tbeuf  fo  kifi  game  ;  or  wbi^b  are  in  tUir  cum  nature  peculiar  ta  tUit  f^rpnj.y  And  m*  other; 


•fgowie,)  Nt)W  thefc  words  mud  mran pib  etrgines,  tb:  having  of  "jclich  nectfflvHi  implies  tbe  ufimg^ 
tntending  l«  «r/«  tbeuf  fo  kifi  game  ;  or  wbi^b  are  in  tbiir  cum  nature  peculiar  ta  tUit  p9rpnj,y  And  m*  othei 
but  a  gun  is  nut  properly  fuch  an  engine,  being  an  ufeful  inilrument,  neceiiary  for  the  defence  uf 


one's  houfCf^nd  for  hufl>andmen  in  their  bufmefs;  and  it  is  not  futhcient  that  it  may  pofliUy  be 
vfed  to  a  ba-j  purpofe  s  therefore  tbe  hare  having  n  gun  in  cne's  cuAody  cannot  be  criminal,  uulefs 
in  the  conviAion  there  be  laid  either  tm  actual  uA  or  an  irttniion  to  vje^  And  the  vonvi^oa  was 
quaihed*    Trin.  ix&  xa  Geo.  %.  B.  R.  theRin^'v.  Gardiner. 

I  miKh  my  1^  1 5,  If  a  nijm  \^  indidled  for  Jlopplng  quandam  partem  qf  the 
^'k!f*^^  i/wj^'j  highway  at  Kenjington^  it  is  not  good  without  alleging  what 
^  y^\  part  he  has  flopped  ;  as  to  {z^^Jojnany  feet  in  lengthy  andfo  many  in 

breadths  P.  9  Car.  B,  R.  adjudged.  Halfey's  cafe,  j 
lat.  TS3.  S. 

C.  There  fatd  to  be  quaflied,  for  that  the  ftopping  was  alleged  to  be  at  Kenfington,  but  the  high<» 
vray  to  be  from  London  to  Kenfmgton  ;  and  fo  Kenfmgton  is  excluded.  In  the  fame  cafe,  in  an- 
other indidlment,  the  (lopping  wss  alleged  to  be  inalta  via  regia  in  K.  but  did  not  fay.  leading 
from  fuch  a  town  to  fuch  a  town,  nor  any  boundaries,  and  adjudged  that  it  med natf  where  the 
popping  is  alleged  to  be  in  a  higb%vay  ;  but  it  muft  where  it  is  in  oMrsiLer  cornvmn  tVixy, 

[17.  So  if  an  indichnent  be  for  flopping  quandam  partem  of  tbe 
king^s  highway^  containing  by  efiiniation  fo  many  feet  in  length  ajidfa 
many  in  breadth^  it  is  not  good  for  the  uncertainty,  in  as  much  as 
it  is  faid  (by  eJUtnation)  P.  9  Car.  B.  R.  adjudged.  Halfey's  cafe.  J 

[  18.  If  a  man  be  indiftedyir  putting  a  lay-Jlall  near  the  highway 
in  S,  it  is  not  good,  without  ihcwingfrom  %vhat  place  to  what  place 
the  common  way  leads*  P.  15  Car.  B.  R.  Hulkley^s  cafe.  The 
indichnent  quafhed,  and  £iid  to  be  a  con^tmon  exception,  and  diverfe 
indictments  quafhed  for  this  caufc.  ] 

r  3^  ?  ]       [  I9«  If  A.  be  indided  for  flopping  a  way  at  D.  leading  from  A 

See  pi  16.    ^^  ^*  ^^  '^  "^^  S^^  '*  b^^uf^  ^^  ^o^s  ^^^  allege  the  wc^  to  be  in  D. 

8.  P.  in  the  but  from  D.  which  excludes  the  v^l.  M.  21  Car.  Such  indi&meot 

«otfs  there,  qualhed.  ] 

20.  A.  was  indicted  for  felonioufly  ftealing  of  a  piece  of  linen 
cloth  from  J.  S.  exception  was  tak,ea  to  the  indiClment,  becaufe  i( 
was  quodfelonicefuratusfuit  quandam  peci^m  panni  linei  cujufdam  J.  Sm 
preed.  draper  ad  valenttanh  &c.  stfid  doth  not  fay,  de  boms  (^  catal^ 
lis  cujufdam  y.  £.  as  tbe  common  forn^  of  the  precedents  are,  and 
therefore  ill  $  for  an  indiC^ent  oiight  to  be  certain  to  every  inteat 
without  any  intendment  to  the  contrary ;  and  here  it  may  be  that 
this  piece  of  lineo  was  not  the  goods^and  chatdes  of  J.  S.  at  the 
time  of  the  takings  but  by  Jum  (et  QHt|.  vf ,  4^vered  or  pledged  to 

wotbeTf 
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MnMifp  And  the  court  held  this  to  be  a  material  exception,  aa4 
therefore  difcharged  the  indi£lment,  and  reftored  the  party  to  his 
goods  feifed  for  that  caufe.  Cro,  £•  489,  490,  Mich.  38  &  39 
£Iiz.  B.  R.  Long's  cafe, 

21.  Indidlmenc  for  taking  carps  out  ff  his  pond;  exception  was 
taken,  becaufe  it  is  not  fa  id  what  fiumber  he  took,  which  is  ill  ia 
jndi<9:meats  as  well  as  in  actions  \  and  indidtments  ought  to  be 
more  certain  than  adHons,  or  at  leaft  a.s  certain,  that  the  defendant 
may  know  to  what  he  is  to  anfwer.  But  Keeling  and  Windham 
over-ruled  the  exception  \  in  actions,  damages  are  to  be  recovered, 
not  in  indiiSlments }  but  the  party  is  to  be  fined  at  tho  difcretion  of 
the  court,  be  it  one  iUh  or  more ;  but  Twifden  contra,  indictments 
ought  to  be  as  certain  as  a6tions ;  Morton  lilente ;  an^T  the  other 
two  ruled  the  prty  to  plead  to  the  indtdment.  i  Lev*  ^^03.  Hill, 
^8  &  19  Car.  2.  B.  R.  the  King  v.  Wetwang. 

22.  Not  only  the  defendant,  but  regularly  all  other  pirfons  alfo.  1  Hawk, 
mentioned  in  an  indi^ment^  muft  be  dejfcribed  with  convenient  cer-  ^^  ^*  ^3> 
tainty  5  and  therefore  it  feems  to  be  generally  agreed  at  this  day,  ^J^'  *^' 
|hat  an  indictment  for  taking  diverfefums  of  money  ofdiverfg  perfons 

forfuch  a  toily  &c,  without  naming  any  in  particular,  is  inmfficient ; 
et  infpecialcafiSjfor  the  neceffity  of  the  thing,  an  indiCbnent  may 
e  good  without  defcribing  in  certain  the  penons  mentioned  in  it ; 
as  where  one  is  indiCled  for  having  knowingly  received  and  har- 
boured divers  thieves  to  the  jurors  unknown j  (and  yet  in  fuch  cafe 
he  cannot  be  punifhed  as  an  accefiary,  without  a  greater  certainty) 
or  where  a  murder  or  robbery  is  eommitted  on  a  perfon  unknown^  in 
which  cafe  the  offender  may  be  indiAed  for  havine  killed  or  robbed 
quendam  ignotum,  &c.  or  where  an  abbey  is  robbed  during  a  va-> 
cancyy  in  which  cafe,  to  prevent  a  failure  of  juftice,  the  law  will  feign 
a  property,  and  allow  an  indiChnent  for  ftealing  bona  ecclefta ;  but 
if  there  oe  no  fuch  fpecial  reafon,  the  party  killed  muft  be  fet 
forth  in  an  indiftmcnt  of  murder ;  and  the  perfon  to- whom  the  pro- 
perty belonged,  in  an  indiftment  of  larceny.  2  Hawk.  PI.  C  231, 
cap.  25,  f.  73. 

23.  An  indictment  which  doth  not  with  fufficient  certainty  fet  »  Hawk, 
forth  the  thing  wherein  the  offence  was  committed,  is  infufficient ;  PI.  c.  233. 
3S  where  one  is  indicted  for  hzwingforged  a  leafe  of  certain  lands,  tv/VA-  ^T'J^^^ 
out  naming  fome  one  certain  parcel  \  or  for  n2iV\ngJ{olen  bona  (^  ca-  FoVcftaller 
talla],  S.  without  Jhezving  any  in  particular  y  or  for  having  trefpafled  (E). 

on  two  dofes  of  meadow  or  pafturc  ;  or  for  having  ingroffid  mag^ 
nam  quantitatemjiraminis  ^  feni^  or  diverfos  cumulos  tritici,  with- 
put  fljewing  botu  much  of  each  ;  or  for  having  carried  away  duas  cen^^ 
tenai  cafeiy  without  adding  libras  or  uncias,  &c.  2  Hawk.  PI.  C. 
Abr.  213.  f.  47. 

24.  It  is  faid  to  be  moft  proper  in  indiftments  of  larceny  and  ^  Ha^jf. 
trefpafe  on  a  living  thing,  to  (hew  to  whom  the  property  of  it  belonged  pi.  c.  2  34. 
by  calling  it  the  ox,  or  horfe,  &c.  of  J.  S.  without  ufing  the  words  cap.  25.  U 
bona  &  catalla ;  yet  there  are  many  precedents  in  books  of  good  ^'^* 
authoritv,  wherem  this  nicety  is  not  obferved :  If  the  thing  be 
fjioveable)  it  is  faid  to  be  mou  proper  to  ibew  its  worth  by  the 

vorc^ 
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vnxi  preiium^  2Xid  if  it  be  immoveable  by  the  word  valintiai  yvt' 
this  nicetv  feems  not  neceflary ;  neither  is  it  clear,  that  the  worth 
of  the  thmg  ftolen  is  required  to  \>t  fet  fnrtb  in  an  indiftment  of 
larceny  for  any  other  purpofe,  than  to  fimu  that  the  ^rime  amounts  to 
grand  larceny^  and  the  better  to  afcertain  the  crime,  in  order  for  a 
reftitution^  or  in  an  indi£hnent  of  trefpafs  for  any  other  purpofe, 
than  to  aggravate  tbo  crinu.  2  Hawk.  PI;  C.  Abr.  213.  f.  48. 

25.  One  was  indiAci  for  feOing  heer  without  paying  the  duty,  but 
did  not  Jhew  to  whontj  or  at  what  time  it  was  to  he  taid^  nor  what 
quantity  he  fold,  and  this  was  moved  in  arreft  of  j[i;  Igment }  and 
iaid,  that  a  convidion  upon  Aich  uncertain  indidment,  cannot  be 
plteaded  to  any  other  for  the  fame  offence,  neither  any  tolerable  de- 
fence be  made  to  fuch  an  uncertain  charge ;  befides,  in  crinunal 
cafes  the  utmoft  certainty  is  required,  and  therefore  the  offence 
Jhould  have  been  Jet  forth  in  this  indidmenty^  as  a  convi^ion  thereon 
might  have  been  a  har  to  aU  other  anions  and  profecutions  for  the 

fame  offence ;  and  for  this  reafon  the  judgment  was  arrefted.  8  Mod, 
58.  Mich.  8  Geo.  the  King  v.  Gibbs. 

26.  In  an  indidmenty^r  defrauding  the  profecutor  of  a  promijfory 
note  for  500  /.  one  count  fet  forth,  that  defenaant  did,  hyfalfe  tokens^ 

iret  into  his  poffcffion  a  promiflbry  note,  &c.  and  the  derendant  was 
ound  guilty ;  but  after  argufnent,  and  time  taken  to  confider,  the 
court  held  the  indictment  lil :  that  {uch  a  general  charge  of  defraud- 
ing by  falfe  tokens,  without  fpecifying  the  particular  falfe  tokens^  is 
not  fufficient  \  for  all  indictments  ought  to  be  preafe  in  charging 
the  offence  according  to  Cro.  J.  20.  And  a  general  charge  is  ne- 
ver allowed  but  in  the  fingle  inftance  of  barretry*  Hill,  13  Geo.  2% 
^.  R.  the  King  v.  Munoes, 

(N)  Uncertainty. 

[  I.  T  F  a  man  be  indX&ti  for  entry  into  certain  lands,  and  nwW'\ 
^  ing  an  acre  of  hay^  it  is  good,  though  it  is  not  proper,  be- 
caufe  it  is  not  hay  h\xX.grafs  before  mowing.  Mich*  14  Ja.  B.  R. 
ivorJsr'      per  Curiam.  ] 

[  2.  So  if  the  indictment  be  for  entry,  and  .mowing  of  an  acre  of 
corny  it  is  good ;  thoujgh  it  bad  been  more  proper  to  fay,  for  mowr 
ing  of  an  acre f own  with  com*  Mich.  14  Ja.  B.  R.  per  Curiam.  ] 

[  3.  So  it  IS  If  the  indiCfanent  be  for  entry  and  cuning  to  many 
loads  of  wood^  though  it  be  not  proper  \  for  arbor  dam  cr^it^  &c, 
Mich.  J4  Ja,  B.  R.  per  Doderidee, .] 

[  4.  If  Ar  be  indited  upon  8  H.  b.forontry  into  two  chjks  ofmea^ 
tf^ng?     ^^-i  ^^  P^Jf^re^  it  is  not  good  for  the  uncertainty.  M.  ^  O^r,  B*  I^ 
5_-^^.^   refolved,  and  the  indidment  quaihed.  Speart's  cafe.  ] 

Tn  an  indictment  or  informatioot  $h6  (ad  is  never  laid  m  At  JisjuaOiu**    5  Alqil.  138.  Mick  7, 


As  CO  the 
thin 5  by 
improper 


"*  ->  « 


[5.  If  an  ironmonger  be  mi\&cd  for  felling  iron  by  falfe  weights 
and  meafuresy  this  is  repugnant  to  fell  iron  by  meafure,  mich  cair- 
not  be,  and  alfo  to  fell  the  fame  thing  b^  weieht.  }A*%  Car.  B.  R. 

Wofidwafd'9 
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Woodward^s  cafe  refolved  per  Curiam  in  arreft  of  judgment^  upon 
an  indi£hnent,  intratur,  Trin.  8.  Car.  ] 

f  6.  If  four  perfons  are  indifledy^r  ujing  the  trade  of  a  plummer^  •     -'     ~\ 

againji  theftatute  of  5  £/f  z,  and  the  indianoent  is,  that  they  four  &  "^  r^j|s^f 

€orum  uterque  ufed  the  trade^  this  is  not  good,  becaufe  the  ufing  of  jointly  a- 

cne  cannot  be  the  ufing  of  the  other,  and  therefore  not  good.  Pafch,  gainft  fe* 

16  Car.  B.  R.  Brooke^s  cafe  among  others  adjudged,  and  fuch  in-  \^^^*  _   \ 

diftment  quafljed.  ]  ^c/cited 

•  5  Mod.  180.  Vent.  ya.  10  Mod.  ^36.  Two  were  Jointly  indicted  for 

bUfpi>*inous  tuords  fevcraliy  fpokm  by  them ;  ic  was  obje^Sted,  tliat  Che  indidmrnt  was  not  good,  be- 
caufe it  was  joint.  But  Roll.  Ch.  J.  faid,  thac  the  indiclment  was  good  enough  though  it  be  joints 
as  it  is  in  the  Q^tto^feveral  pet  juries  ^  and  fcveral  batteries^  where  a  joint  indictment  doth  lie,  although 
it  does  not  for  {tverzXfetomn  ;  and  here  the  indidhnent  is  upon  one  and  the  fame  ftatutOt  and  for 
one  and  the  fame  offence,  and  therefore  the  judgment  given  upon  it  is  alfo  good,  and  it  (hall  be 
taken  rtdduM  .fi-gula  ^ngu/is,  viz.  the  words  to  each  of  them  as  they  fpoke  them.  StL  3x1.  HUL 
1 6  5 1.  B.  R.  Cuftt)des  v.  Tawney  and  Norwood. 

Two  may  be  ptntly  indificd  for  extortim ;  ptherwife  for  txerafrng  a  trade ^  not  having  ferved 
an  apprenticefiiip.  i  Salk.  381.  PaCch.  5  Annae,  B.  R.  the  Queed  ▼.  Atkiufon.— 11  Mod. 
79.  S.  C. 

Two  may  be  indited /or  a  cheat,  and  for  feveral  other  offences.  5  Mod*  iSi.  Arg.  Hill. 
7  W.  3. 

Indi^mont  lies  f^mnfi  bufinnd  mdvnftfor  ktefing  a  frnmnv»baufe  \  and  the  fetting  forth,  that  they 

^  uurfite  eorum  kept,  &c*  is  well ;  fur  it  is  fuch  an  offence  as  may  be  committed  by  both  jointly. 

And  the  addition  o?  (uterque  eorum)  is  but  a  further  fpecifying  and  corroborating  the  former 

charge ;  for  whoever  fays  that  both  of  them  did  keep,  ice*  does  In  truth  and  confcquence  fayi 

.Chac  each  of  tliem  did  fo;  per  Cur*  11  Mod.  336.  Trin.  2  Geo.  The  King  v.  Dixon  &  CJx. 

[7.  5d  it  has  been  oftentimes  reiblved,  that^an  indl(%nent  againji      1-3    /J 
feveraly  that  thry  ^  uterque  eorum  did  not  repair  thejireets  before 
their  houfeiy  is  not  good.  ]  * 

8.  Indictment  of  the  death  of  a  man  imknown  is  good,  and  the        _*    — ^ 
name  of  baptifm  was  not  (hewn ;  per  Cur.  the  inquell  ihall  men-  in  general. 
tion  his  name  \  but  then  it  feems  that  the  indi£bnent  was  taken  ^^^  "y—    ^ 
before  the  coroner  -y  contra  upon  other  indi<^ents  taken  before  the 
juftices  of  peace,  oyer  and  terminer,  &c.    £r.  indictment,  pi.  10. 

cites  I  Aff.  7. 

9.  Indiftment  that  J,  'H^feloniouflyjiole  2  Jheep  cujufdam  perfona 
of  the  price^  &c.  and  a  jood  indictment,  and  the  defendant  arraigned 
upon  it;  quod  nota.  Sr.  Indidtment,  pi.  11.  cites  18  AfT.  15. 

10.  *A.  B.  and  C.  D.  were  prefented  for  dijlraining  certain  per- 
fon%  without  caufe  by  colour  of  their  office^  Sec.  to  the  damage,  ice* 

per  Caund.  this  is  incertainty ;  for  he  does  not  declare  what  perfons, 
nor  what  vill,  fo  no  vifne  can  be  known  i  per  IngK  we  intend  per- 
fons of  the  vill  of  the  franchife.  Br.  Indii^ment,  pi.  2X.  cites  38. 
Aff.  II. 

\u  A  man  was  indided,  fetting  forth,  that  bona  pradi^i  W*  5. 
felonue  cepit,  &c,  where  no  W*  5.  was  mentioned  bforcy  and  becaufe 
evef^  indi&ment  ought  to  be  ceruin,  it  was  held  that  the  indiCt- 
meii  is  not  good.    Br.  IndiCfanent,  pi.  6.  cites  9  £.  4.  i. 

h2.  But  indi<5tment,  that  bona  cujufdam  ignotiy  is  good,  quod  no-  S-  P-  For 

ta. 'ibid.  thegocHU 

-V  may  be 

ilole  19  one  coimty  and  carried  into  another,  and  fo  the  right  owner  not  known.  D.  99  pi  61. 
PafctLf{i  Mar.  Anon.  A  man  was  inuiftcd  qwarc  vl  ^  armrig»7di  cf  ths  chuppei  <f  U*  in  eitji-j- 

dia  bujufntcdi  prefojitorum  invent,  &c.  ht  ttok  and  cutnfti  away  ;  where  a  chappel  cannot  have  .X  pro* 
perty-«^  Per  Lakin  in  time  of  vacation  of  an  abbots  the  iDdi<j\mcnt  (hall  be  fo'>ds  of  the  Lufe  and  church f 
Sec,  Br.  lodi^mei>r»  pl..33«  cites  7  E.  4.  14,  15,  Xm/if  it  was  0/  a  pati/h,  itfl«Jll  be  g9ods  •f 

the  pat  tjhiqmr  1  f  5cc.  in  rufiidy  of  the  tujrdtntf  &C.  Ibid,  yfnd  where  it  is  ofafrit-e^r  /y,  it  fh-^H  b'tfyd:  of 
ebt  broth^iundfiJiiT if  Uc*  quxre*  Ibid.        A  perfon  was  taken  at  Soiuharapton,  having  .1  filvrr 

tankardy 

a* 
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tankard*  Valoe  lot  and  giving  do  fatUraftonr  accoam  how  he  came  by  ify  WM  committed}  abl 
feeing  brought  by  habeas  corpus  to  Kewgace,  he  was  inUt^led,  and  cbe  inidi^roent  was  of  ihe  goods 
of  a  peribn  unknown.  At  the  trial*  the  profecutor  offered  in  evidence,  that  the  defendaoE  was  a 
Ioo(e  and  diforderly  perfon.  Bamn  Gilbert  faid,  chat  though  an  iniiidhtient  might  be  good  for 
ftealing  the  goods  cujofdani  Ignotiy  yet  zfmperty  mvji  btp^^cvcd  ittfoKek^dy  at  tht  ttijki^  oiherwife  it 
fliall  be  prefuroed  that  the  property  was  iu  the  pnfonery  by  his  pleading  not  guilty  to  the  indid- 
ment.  For  a  man  fhall  not  be  found  guilty  of  felony^  and  lunged  upon  prefumptioa.  8  Mod.  24^ 
f  afch.  xo  Geo.  Anon* 

13.  Conditional  indiShnent  is  not  good.  Yelv.  i%*  Mich.  44  k 
45  £liz.  B.  R.  Ld.  Cromwell's  cafe. 

14.  Two  were  indicted,  eo  qu€>d  felonice  duasanunas  cafeiapitf 
&  ajportavirunty  [exception  was  taken]  becaufe  centcnas  is  un* 
certain,  what  weight,  viz.  pounds  or  ounces,  &c.  as  aUb  becaufe 
it  was  cepit  in  the  fingular  number ;  and  it  was  ruled,  that  die  in«' 
didmcnt  was  ill  for  both  caufes.  Cro.  £•  754.  Pafch.  42  £liz« 
C.  B.  Lane's  caie. 

And  m  cafe  15.  An  indidment  is  the  king's  county  and  ought  to  be  urtmn 
ttb^^*    /or  the  year  J  day,  place  and  fa^f.  Jenk.  124.  pL  5i» 

againft  the  f  life  of  a  fubjed,  it  ought  to  be  certain  as  to  the  faA,  wliich  (hall  not  be  fupplied  either 
by  argument  or  any  intendment  whacfoever.  Arg.  3  Mod.  2oa«  in  cafe  of  the  King  v.  Griffith^-* 
^  $•  P«  Jeok.  X96.  *In  indictments  and  appealSy/'M&Wicfur  creafoiiy  Asr^^y  for  boufe^reakiosi 
rap*  for  npttfrhitf  for  felony » awr^  for  murder ;  tbefe  and  no  other  words  will  ferYc# 

L3^^J  1 6.  An  indifhnent  ought  to  be  more  certain  tban  common  fUai^ 
ings  in  law  need  to  be :  Hill.  23  Car*  B.  R.  becaufe  they  are 
more  penal,  and  ought  to  be  more  precilely  anfwered  unto.  2  L« 
jr •  i^m  4^* 

17.  An  indi£hnent  mufl  be  certain,  tbat  the  party  indified  may 
Jtnow  how  to  plead  to  it  or  traverfey  or  elfe  it  is  not  good,  but  may 
t>e  quafhcd;  Hill.  21  Car.  B.  R.  becaufe  there  can  bFe  no  trial 
lipon  it,  by  reafon  of  it's  uncertainty.  2  L.  P.  R.  43. 

18.  Error  of  a  judgment  in  an  indidlment  was,  that  the  defen* 
dant  fcienter  received  and  harboured  divers  thieves  to  the  jury  net 
known^  who  hadjlolen  divers  goods,  and  committed  divers  burglaries', 
exception  was  taken,  ift,  That  it  was  too  general,  and  amounted 
only  to  communis  receptor  felonum.  2dly,  That  it  ought  to  bci 
that  he  knowing  them  to  be  thieves,  received  them ;  for  he  may 
know  the  perfons  and  not  know  them  to  be  thieves.  3dly,  That 
it  ought  to  be  felonite  recq)it ;  becaufe  receiving  and  harbouring 
felons,  knowing  them  to  be  felons  is  felony^  But  non  allocatur  9 
for  per  Curiam,  perhaps  die  felons  cannot  be  particularly  known, 
^ny  more  than  .the  felonies  and  burglaries :  and  an  faoufe  which 
harbours  felons  is  a  common  nuifance.  And  to  the  fecond,  Jones 
faid  that  fcienter  had  been  ruled  good  in  one  S Alli£'s  case  lately; 
and  to  the  third  the  king  may  if  he  pleafe  take  no  notice  of  thcfe- 
lony,  and  make  the  indi£hhent  in  trefpafs.  And  thereupon  thejudg' 
ment  was  affirmed.  2  Lev.  208.  Mich.  29  Car.  2.  B.  R«  l^c 
King  V.  Thompfon. 

19.  An  indi&nent  filed  Pafch.  10  W.  3.  Rot.  42.  was,  ti|it  A- 
ujing  the  trade  of  buying  and  felling  cattle  apud  B.  in  com*  J^,  Hi 
buy  and  expoje  to  fale  bad  cattle,  &c.  and  it  was  quafhed  for  iiicer- 
tainty  i  for  if  it  be  underftood  that  the  ufing  of  buying  and  i^^^Z 
was  at  B.  in  com.  M.  there  is  no  venuf  wbire  the  expofi|tf  to  fale 
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was  J  and  if  (B.  in  com.  M.)  be  applied  to  the  place  of  fale,  there 
is  no  place  laid  where  the  ufing  the  trade  was  ;  fo  quacunque  via, 
it  will  be  impoflible  to  make  it  good;  per  Cur.  12  Mod.  435. 
Mich.  12  W.  3.  The  King  v.  Purley. 

20.  An  indidtment  againft  two  for  fcoUtng.  It  was  objefled, 
that  it  could  not  be  good  jointly,  bccaufe  the  fcolding  of  the  one 
cannot  be  the  fcolding  of  the  other ;  but  by  Holt  Chv  J.  they  may 
fcold  jointly,  and  therefore  it  is  well ;  but  it  ought  to  be  a  common 
fcold  (which  is  a  nufance)  that  muft  be  indidled,  and  not  for  once 
or  twice  only.  Powell  J.  fa\d,  the  indictment  may  be  taken  as  a  fe^ 

.  veral  indiehnenU  However  Holt  faid,  they  would  not  qualh  it,  but 
let  them  demur  to  it.  Holt's  Rep.  352.  Trin.  6  Annae*  Th« 
<^een  v.  Hoflcins  &  al. 

21.  Indiftment  was,y»r  that  M.  being  with  child  de  illegitimt 
fcetu  begotten  by  him^  be  (the  defendant)  jfcr</^//  her^fo  as  Jhe  could 

not  be  found  to  give  evidence  to  the  parijh-  againji  him^  The  defen-> 
dant  Aamurred,  becaufe  there  cannot  be  an  illegitimu$  foetus ;  and 
for  that  reafon  the  defendant  had  judgment ;  for  every  foetus  is  le- 
gitimate till  born ;  for  the  parents  nfiay  marry  before  the  child  \t 
born  i  and  if  fo,  then  the  child  is  legitimate.  8  Mod.  336.  Mich. 
II  Geo.  The  King  v.  Chandler. 

(O)  Things  of  Form. 
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[  I.  iF  men  are  indifledyir  a  rioty  and  the  conclujton  of  the  in-  .     _*_  1 
'*'  diftment  is  contra pacem  bf  contra  *formam  diverforumjla^  SeecontnT 
tutorunij  but  it  is  not  contra  fcoronam  tif  dignitatem  nofiram^  yet  the  forroam 
indidment  is  cood.  Mich.  15  Ja.  B.  R.  adjudged  in  one  Holebrook's  ftatuti. 
cafe   1  riMod.^r. 

King  V.  Tucker»— •  Inquir»t!on  taken  of  a  riot  contra  form.  ftat.  generally  is  good.  6  Mod.  140.^ 
Pafch.  3  Annzy  B.  R.  the  Qnccn  v.  Pugh.—T-t  The  words  contra  coronara  ^dignitaecm  regis 
arc  ufed  tn  all  tbt  pitcf(h>i:i  in  Ct»ke'f.  EntrieSi  rvbicb  by  the  offence  contta pacem,  yet  they  are  oitiitteA 
in  Raftal*s  precedents;  and  it  hr.s  been  rvfolvcd,  that  an  in  di  ft  mcrt  for  a  rio/  is  good  witboui 
Uiem  ;  oelther  do  I  find  the  contrary  any  where  adjudged,  a  Hawk.  PL  Q  Abr.  taj.  f.  59. 

[a.  If  a  man  be  indi£led  up^n  thejlatute  of  i  H,  b*  for  entry 
inta  certain  land  contra  pacem  coronam  ^  dignitatemj  and  does  not 
fay  contra formamjlatuti  it  is  not  good.  Mich,  iQ  Jac.  B.  R.  per 
Curiam.  J 

[  3.  If  an  indi£lment  \>Z'upon  the  Jiatute  of  forgery y  and  the  con- 
clufion  is  nst  contra  fortnam  Jiatuti  it  is  not  good.  Mich.  9  Car* 
B.  R.  Smith's  cafe  fuch  indictment  quaihed  per  Curiam.  1 

[  4*  If  an  indidment  be  becaufe  he  riotofe  cum  baculis^t^c»  guer^  ^^^  mx€^ 
rino  modo  arraiatus  in  quoddam  claufum  vocatum  S,  intraverunty  and  iUicite  ha» 
his  fervants  and  fons,  then  and  in  the  fame  meadow  menaced^  &c.  ^«n  ^- 
This  indiament  is  good,  though  the  word  (illicite)  be  not  in  as  is  '^^l^,]^'J^ 
ufual  before  the  word  (riotofe)  -,  for  it  is  not  neceflary,  inafmuch  as  inanicditl* 
the  aA  itfelf  contained  in  the  indictment,  appears  to  be  apparently  ment/flra 
unlawful  as  the  menacing,  p.  5  Ja.  B.  R.  per  Curiam,  Worbell's  J^'^a  ^! 

cafe.  J  difted  ap- 

pears to  be  unlawful^  and  the  fame  tnay.be  fr.id  as  to  aU  other  indiAments.  at  consmon  law ;  but  if 
m  fiuttat,  in  tkfcribimg  a  ihinf  ft  obibittAi  vfts  tb€  «Mri/ 21tcit«;  an- indiftmcsiC  thereon  ii  not  good  witlw 
•lie  U.    I  Hawk.  PL  G.  Abr.  %%^  f.  6f  • 
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Kfi'^  ^5.  If  a  man  be  indifted  forhamtry  centra  firmafri^uii^  anJ 

*  ^'*  it  IS  not  contra  pacem  it  is  ziot  g(X>d.     Zachary  Periam's  cafe  re* 
(blved,and  the  indiiSnieiit  ^icafhed*  M.  6  Car.  B.  R.J 

CnxC.  340.  [  6.  If  an  indidbnent  of  bamtry  be  cSntra  fornUtmJtdtutU  &  » 

BamtfnT  8^^^  though  diere  is  not  any  Jiatute  againft  larntry  din&ly  but 

was  an  of.  collaterally^  as  for  eood  behaviour^  &c.  Tr*  8  Car.  B«  R.  per  Cu- 

fence  at  riaiD>  HilL  9  Car.  B*  R.  Cliapman's  cafe  per  Curiain  in  writ  of  er* 


common      ^^  ^^^  f^^  indiamcat  ] 


laWf  yet  it 

k  ^ood  to  oooclad«  cenira  jwm^m  JUtmfinmJIat*  per  Car.  tx  Mod«  99.  Tria«  8  W.  3«t&e  Kinf 

Y.  Bracy. 

[7.  If  an  mdidmentbeyttrtf/0r//^/v  domino  ngeiftiUcit^  A,  B» 

&c.  and  doth  mtjay  frohi  tS  legaUf  btrntmsj  it  is  not  good*    This 

is  common  expenence  ;  for  (everal  indi£hflents  have  been  quaflied 

for  this  caufe.  ] 

Many  in-  [  &•  But  if  the  Jhirijf  Tttwm$  an  indidment  in  this  manner,  ju- 

di^ments     ratorss  pro  Amina  regt  pro  conutatu  pr^dUfoy  fuch,  &c.  .and  that 

**li  u/a^e     ^^^^fi^^  '*'  indiffnunt^  in  which  is  juratans  pro  domino  nge  fufer 

K^o  qu;uh-  f^ cr omentum  fuum^  &r.  and  it  is  noiproU  ^  ugales  homines fWaAia 

cd  for  want  this  be  good  or  not  in  this  fpedal  manner.    Trin.  1 1  Car.  B.  R< 

of  Che  words,  j^  ^^^  Carncfew's  cafe*  Dubitatur,  per  Curiam  and  advifed.  1 

proborum  .  *  ■* 

ic  kgalium  hominum,  in  the  c<nption  of  the  indiAmentt  fetting  forth  hf  what  perfons  it  va» 
found;  but  this  is  faid  to  be  an  exception  to  an  indidment  found  in  B,  R, 9r grmd fjums  ^ 
tjufities  pMuiim^  and  has  been  often  over  ruled  as  to  indidlments  in  otl^er  cottrti^  becaufe  all  men 
IhaU  be  intended  to  be  honeft  till  tbe  contraiy  appear.    %  Hawk.  (1.  C.  215.  c^«  25.  f.  i6< 

r  •>gQ  1  [  9.  If  an  indictment yor  a  common  imfame^  diough  it  be  in  doing 

Ani  dia.  ^^*  thing,  be  not  vi  i^  armisy  or  contra  pacemy  yet  it  is  good  be- 

men^was  caufe  it  may  be  in  his  own  foil.  Mich.  15  Car.  B.  Rrrclolved* 

foivr..v,v^  Wardall's  cafe.  ]                          > 

pa)  eel  of  tU  b'trhwiy,  &r.  and  concluded  odi  frave  n&ewnamam,  &r,  omitting  the  words  nntrapai^ 
and  Ciooke  and  Berkley  J.  being  only  ia  court,  held  the  iudiAmencco  be  ill.  Cro.C^5S^  Trin* 
16  Car.  Lcyton's  cafe. 

[  10.  If  an  indi£tment  be  certified  and  the  names  of  tho  inii£t9rt 
not  certified^  it.  (hall  be  quaflied.  Mich.  15  Ja.  B.  K.  Worfield'i 
cafe,  indidment  per  Curiam  quaflied.  J 

[11.  If  an  indiftment  of  forgery  contra  Jhrmam  ft atteti  has  not 

in  it  contra  pacem  it  is/iot  good.  Mich.  14  Car.  B.  R*  .Ferryman's 

cafe  adjudged  in  writ  of  error,  and  the  judgment  given  at  the  af- 

fifcs  reverll  from  this  caufe.  ] 

At  the  com-       12.     37  H.  8.  8.  enafts  tiiat  thefe  words  y\  ic  armis,  vrz.baculis, 

tSr  words  •  ^ultcUis,  arcubus,  &  fagittis,  or  fuel  like  Jball  not  of  necejfity  he  put 

wCc  armif    '»  any  indUtmenty  nor  Jball  the  parties  indited  ^  any  offence  havt 

were  necef-  any  advantage  by  writ  of  error ^  plea  or  otherwifcy  to  avoid  any  fucb 

^Kuiovoi-    '^!^^P^^^U  for  that  the  faid  words,  or  like  words,  Jhall  not  be  in  (hi 

fences,         indiSfments  5  but  the  fame,  lacking  the  [aid  words,  Jhall  be  as  good  1* 

which  amrunt  law  as  indiSimcnts  having  the  fame  words. 

t'j  an  .uiual 

d,jlu>b.mc«  ojtbeptrtctf  as  refcoufn  and  ajfaubs^  &c.  but  it  feemsthot  they  were  never  necefifary  wlien 
it  would  be  abfurd  to  ufe  diem » as  in  indi^ments/or  cwfftlractetyJtanAert,  che^iUf  ffcapa,  and  fuch  lil^Cf 
or  for  nuif.inect  in  tbt  defendant's  twn  grmnd:  however,  certainly  the  omiflion  of  ihcra  in  fach  in- 
diclments  is  no  fault  fmce  tliis  (laiuie.  Yet  fmce  this  ftatute,  exceptions  to  in^H/imaitstf  trrjpjfir 
and  fucb  like,  for  want,  of  the  words  vi  &  armis,  where  they  have  not  been  implied  by  other 
wordsy  as  rejcujlt  mMmforti,  u'c.  have  fomeUiaes  prevatle4f4>ttt  l)»ve  been  oftcii  over-ruled ;  20^  >t 

\  *i« 
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Is  not  eatf^o  eke  w  how  they  ever  could  pi^vfiil  fince  the  falU  (latutc^  confiCfently  wltbthe  manifclt 
^iM-puit  of  ic.    ft  Hawk.  PI.  C«  Abr.  221.  f.  57. 

13.  Though  an  indidment  of  battery  has  vi  fef  armis  in  the  be- 
ginning of  it,  yet  if  thofe  words  are  not  immediately  before  the  ajfault 
it  feems  that  it  is  ill  s  per  Cur.  Sid.  140.  Pafch.  15  Car.  2.  pi.  15. 
Anon. 

14.  An  inii&m^Tit  founded  only  ttpon  ajlatute^^  ought  to  conclude  12  Mod.  5f. 
contra  formamjiatuti^  or  otherwife  it  is  ill ;  and  for  the  want  of  fuch  5*-'»"cafeof 
conclufion  an  indictment  was  quafhed.  Saund,  249,  250.  Pafch.  21  Tucker.^  ^' 
Car.  2.  Faulkner's  cafe. 

15.  A.  was  india^d  iov  felling  ale  in  black  pots  not  marked^  and  1  Sid.  407. 
does  not  conclude  contra  formam  ftatuti^  and  heM   to  be  good  ^'^^^  ^Ji^s^% 
enough  for  the  common  law  appoints  juft  meafures,  and  though  King  v. 
the  ftatute  adds  Ais  circumftance,  yet  the  crime  being  at  common  Burgain« 
law,  the  conclufion  is  as  It  ought  to  be.    Vent;  13.  Pafch.  2X  Car. 

2.  B.  R.  Burgen's  cafe. 

16.  Where  ^Jlatute  prohibits  a  thing  without  a  penalty^  or  makes 

a  new  duty  to  an  ^cer^  the  indidment  need  not  conclude  contra 

formam Jiatuti,     Comb.  205.  Pafch;  5  W.  &  M.  the  Kingy  &c.  v. 

Wiggot  and  Petty. 

17.  IndiSment  iot  preaching  to  io  perfons  not  being  Ucenfed^  not 
concluding  contra  formam  Jlatutiy  was  quafhed  j  for  they  might  be 
the  defendant's  own  family,  to  which  the  ftatute  does  not  extend; 
I  Salk.  370.  Trin.  5  W;  &  M.  B.  R.  the  King  v.  Clerk. 

18.  Indiftment  was  per  jurator.  prafentat.  exijlity  thai  the  defen^  4^^^-345- 
dant  ere£fed  a  cottage  \  &  uiterius  prajentant  ^iiod  continuavit  contra  c*  3^^^  \^ 
formamftatuti\  and  judgment  was  for  the  king,  but  reverfed  on  is  not  like 

writ  of  error ;  for  there  is  nothing  to  agree  with  prafentant^  and  it  th«  c^fe  ia 
is  a  new  indictment  diftindt  from  the  rtrft,  the  matter  whereof  is  no  Jl? v"o  -., 

tv  I  1    i_  /•  '•    -1  /•  Coke  s  en- 

ottence  at  common  law,  and  the  contra  formam  neceilanly  refers  to  tries,  where 

the  uiterius  fneijentanty  and  no  more.-     I  Salk.  371.  Mrch.  6  W.&  contra  lif^ean* 
M.  B.  R.  the  King  v.  IVobridge.  '  tfJmlt^t 

tn  die  H  hole  indid^tnenc,  in  whicli,  though  there  ^^tert  itmny  ovtrt  a^t  !aiJj  yet  there  was  hut  ont  trtafo/i, 
but  here  ai'c  iwo  diitla^  offences. 


p'rifonmenty  i5fc.  and  the  indiiSment  not  concluding  contra  formam  fla^ 
tutiy  the  punifhment  of  the  ftatute  cannot  be  inflid^ed,  and  if  de- 
fendant be  fined  upon  this  indiftmcnt  he  may  be  notwitiillaiiJing 
punifhcd  again  according  to  the  ftatute,  and  fo  twice punijhcd for  the 
fame  offence ;  fed  non  allocatur  \  for  if  one  has  two  remedies  the  one  ^ 
byjlatute  and  the  other  at  common  iqw^  and  takes  one,  he  thereby  \ 
determines  hiseledlion.     12  Mod.%46.  PafcH.  13  W.  3.  Anon.  • 

20.  Indictment  for  a  riot  concluded  contra  formam  Jfatuti ;  ex-  Formerfy  it' 
Ception  was  taking  that  it  was  a  common  law  offence  indiiluble  inde--  ^v***  ^'^« 
pendenterofany/latutey2inA  therefore  the  conclufion  iM.  •''Bttl^fler  ^J^^J.J.TfC-.^ 

>T  1    *->!_    t     \f       \    '    \  1  rr  1  r»  ""^     pinion  that 

Hoit  Uh.  J.  though  it  be  not  made  an  otrcnce  by  any  ftatute,  yet  naindiam^^ 
there  are  divers  JlatuteSf  direuiing  the  ftiamier  of  punijhing  it.  and  f'o^<fc<^« 
Vol.  XIV*  *     H  h  that  *'>'"*'» 


*«. 
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mmlronchiU  that  1$  TtzCoTi  cHough  to  make  the  conclufion  good*     12  Mod*  502. 

^ZtL    P»fch.  13  W.  3.  the  King  y 

#<tf/»  could  21.  jfs  upon  the  JIatuU  ofjlabbingy  the  crime  was  felony  before, 

hi  maintain'  hut  clergy  IS  oujiedhy  thejiatute^  and  yet  indidment  for  that  fort  of 

ivv«w<l/'  f^oJi^y  concludes  contra  formam  ftatuti,  though  the  flatute  does 

€9mmm  law,  Hot  make  the  ofTence,  it  being  felony  before ;  on  the  other  hand  an 

if  it  were  indi£bment  would  be  good  without  concluding  upon  the  ftatute  in 

•n"indr^*    J-  in  cafe  of  Ac  King  v 

inent  on  22.  So  in  cafe  oibarretry  an  indidiment  may  be  concluded  contra 

tute^^l  formam  ftatuti,  or  dtverforumj^atutorum^  or  take  no  notice  ofanyjia-^ 

csmfe  it  ap.  ^^^^  ^^  ^  >  ^or  wherever  there  was  an  ofFence  at  common  law  and  a 

pears  that  Jlotute  makes  a  further  provifton  of  penalty^  an  indictment  for  that 

the  profc  ofFence  may  conclude  contra  formam  ftatuti,  or  lea^  it  out  at  elec- 

groundcd  rion ;  per  Holt  Ch.  J.  Ibid. 

on  a  foundation^  which  will  not  fupporr  it ,  but  quzre,  if  the  law  be  not  now  oiberwifc  takeay  for 
in  P\G E*s  c  AS  E  it  was  adjinlgedythat  on  a  fpecial  indi^nten:  on  tbtf.atuu  of/ubbUj^xht  defendant  may 
ht  founA guihy  of  fremral manJLtu^bter  -ai  i  omm'>n  law  ;  and  the  words  contra  ffTm.imftAtnti  rrje^ed 
as  fenfelefsy  &c.  hut  a  viid:>ment  on  n  {latute  Oial!  never  be  given  on  an  indidlmcnt  which  doth  not 
conclude  conrra  form«m  ftatuti.  mil  therefore  if  the  faft  indited  he  an  offence  prcliibited  n'y  by 
ftatote,  and  the  indidmentC'Miule  not  contra  formam  flaiuti,  no  judgment  can  be  given  upon  if ; 
for  though  an  iJM&'<?inntf,  whirl,  i-;  r.duneLitt:^  may  b:  h,!p<d  by  '■tje.'.iir^g  what  is  fcnfelefs,  jfr/  an  ii^.did- 
ment  that  ii  def'-Qivt  inm  m..:'  utlpart  can  ie  Wiccy  fuppl:ed.  It  JS  true  indeed,  ih.-t  juc'^rmtnt  on  % 
H.  6.  9.  may  be  giv<n  on  at  ■  ..'  ''fr.jj'fr  of  novel  dijf  tjin  brofght  i»  the  Cf.sKrnon  hwfortM ;  but  thJS  de))ends 
on  a  reafonable  C0nftru<r^:on  of  the  fi..tutCf  which  bti':^  exprfji  thjt  th<  party  may  tec&vfr  byjucb  Siftity 
hyt giving  no  ntw  ore,  niay  be  well  intended  to  give  the  party  a  remedy  by  a  writ  brnnght  in  the  old 
form,  z  Hawk.  Pi.  CAbr.  23a.  f.  73. S.  P.  la  Mod.  99.  the  King  v.  Bracy  &  al. 

23.  It  is  a  general  rule  that  unlefs  thejiatuie  be  recited^  neither 

the  words  contra  formam  Jlatuti^  nor  any  periphrafis^  intendment  or 

conclufion,  will  make  good  an  inditlment  which  does  not  bring  the  of^ 

fence  within  all  the  material  words  of  thejlatute ;  as  if  an  indidment 

•of  rape  omit  the  word  rapuitj  or  an  indiSment  of  perjury  on  5  Eliz* 

9.   omit  the  words  voluntarie  ^  iorrupte\  or  an  indi£bnent  for 

Jlriking  in  a  church  on  5  &  6  Ed.  6.  4..  omit  the  words  to  the  intent 

toJlr'tke\  or  an  indictment  for  for  eft  ailing  on  5  &  6  Ed.  6.  14^  do 

not  cxprefsly  allege  that  the  goods  were  then  coming  to  the  market  t$ 

be  fold ;  or  an  indidment  on  the  fame  flatute  for  iagrojfmgy  do  not 

allege  that  the  defendant  ingrojfcd^  &c.  by  buying^  &c.  or  an  indiS- 

ment  for  treafon  in  comparing  the  king's  death  on  25  Ed,  3.  have 

neither  the  words  compajs  nor  imagine^  &c.    2  Hawk.  PL  C.  Abn 

229.  t  68. 

24.  iiTthe  flatute  whereon  an  indiftment  is  founded  he  particu" 
larly  recited^  and  the  fubjiance  of  the  fa  £1^  and  the  time^^  and  flace^ 
and  things  J  and  perjons  concerned  be  alledged  with  fufficient  certainty^ 
and  a  circumftance  only  omitted  \  Ae  general  conclufion  contra  for- 
mam flatuti  feems  to  help  fuch  omiffion.  2  Hawk.  PI.  C.  Abr^ 
231.  f.  72. 

25.  If  there  be  nuore  than  me  flatute  concerning  the  fame  offence^ 
the  latter  of  which  only  continues  the  former^  without  making  any  ad- 

1  -   dition  to  it,  or  only  qualifies  the  method  of  proceeding  upon  it^  with- 

L  39^  J  ^^^  altering  the  fubftance  of  its  purview,  it  is  fafe  to  conclud'^  an 

indiftment  on  it  contra  formam  ftatuti;  but  where  the  fame  offence 

is  prohibited  byfeveral  independent  Jlatutes^  or  a  new  penalty  Is'addei 

h 
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ijf  a  fubfi^uintjiatuii  to  an  offence  prohibited  by  a  former y  it  is  ikid 
to  be  fafer  to  conclude  contra  foxmsimjiatuiorum  than  contra  for* 
mam  ftatuti ;  but  in  either  cafe  to  avoid  exceptions  of  this  kind,  it 
is  advi£ible  to  conclude  contra  formam  ffatut.  which  fhall  be  taken 
either  for  ftatuti  or  ftatutorum^  as  will  beft  maintain  the  indi^lnient* 
a  Hawk.  PL  C.  Abr.  233,  f.  74* 

26.  It  was  moved  to  quafli  an  indidmenty^r  not  performing  an  •^oforao** 
wrder  of jufiices  of  the  peace  concerning  a  hajiard  child^  becaufe  it  did  ^^'^^^•'! 
not  conclude  contra  pacem \  but  it  was  held,  that  it  ought  not  to  was'moved 
be,  this  being  hixtfor  a  non-feafance.    Vent.  108.  Hill.  22  &  23  to  qwaih  it* 
Car.  B.  R.  Anon.  ^ff^"^*  « 

did  not 
conclude  contra  pacem.   ^d  non  allocatur ;  becaufe  it  was  not  for  a  roale-feafanccy  but  n  non* 
feafance.    Vent.  iii.  lAl.  22  &  23  Car.  2.  Anon. 

Jnafrouch  as  all  otfences  which  are  punifhable  by  a  pnblick  profecution,  tend  to  the  diftor* 
bahce  of  che  quiet  and  peaceable  government  of  the  king  over  his  people,  it  feeras  a  good  general 
rule  that  all  indiflments  and  criminal  informatioos^  ought  to  Conclude  contra  pacem. ^f  the  king 
or  kings,in  whofe  reign  or  reigns  the  utfence  was  committed ;  indeed  there  are  foroe  precedents 
without  this  coDclufiony  but  I  find  no  refolution  to  warrant  them,  except  only  where  the  indicbnenC 
is  for  a  bare  non-ieafance,  as  the  not  performing  the  order  of  jufiices  of  peace.  But  it  (eeois  dear^ 
that  neither  informations  qui  tarn,  nor  informations  for  an  intnifion,  or  other  wrong  of  a  civil 
nature  done  to  the  king's  lands,  goods,  or  revenues,  need  this  conduTion.  a  Hawk.  PI*  C« 
Abr.  222.  r.  58. 

27.  A  man  was  indl£led  becaufe  hefuch  a  day  and  year  at  D* 
(fc.  floli  a  horfe  of  J.  N.  and  becaufe  it  wanted  felonice  it  was  ad- 
judged trefpafs,  and  not  felony  notwithftanding  this  word,  (Jiole.) 
fir.  Indi6bnent,  pi.  36.  cites  18  £.4.  10. 

28.  Ext/lens  atatis  16  annorum  &c.  in  an  indi£bnent  on  the 
ftatute  of  recufancy,  may  be  referred  to  the  time  of  abfence  from 
church  and  not  to  the  indidment.    Mo.  6o6.  Talbot's  cafe. 

29.  Where  an  indi£fanent  is  preferred^or  a  thing  which  is  unlaw-'  Pala.  374; 
fkl  in  itfelfy  there  if  it  concludes  ad  commmune  nocumentum  it  is  fuffi- 

cient ;  but  if  a  thing  is  laMrful  in  itfelf,  as  the  erection  of  an  inn^ 
but  by  reafon  of  fome  circumftance  becomes  unlawful,  in  fiich 
cafe)  the  particular  circum/lance  mufi  be  allegtd^  as  if  the  iame  be 
ereded  in  a  dangerous  place^  or  that  it  harbours  thieves,  &c.  the 
iame  muit  be  alleged.     Palm.  367.  Trin.  21  Jac.  B.  R.  Anon. 

30.  If  a  word  be  left  out  in  an  Indidment  which  is  but  only  in 
matter  of  for  m^  yet  the  indi£iment  is  good ;  but  if  it  be  in  matter  of 
fulflance  it  is  not  good.     Trin.  24  Car.  B.  R.  For  it  is  the  fub- 
Aance  of  pleadings  that  is  moft  regarded^  though  formality  be  not 
to  be  neglected.  2  L.  P.  R.  42. 

31.  The  caption  vmsjurator.  pro  domino  regi  pro  cprpore  comiia* 
tui  ad  inquirendum  ad  largum ;  exception  was  taken  to  it,  for  the 
vncertainty  of  the  inquiry,  viz.  inafmuch-as  it  is  (ad  largum  \)  yet 
the  court  held  it  well  enough.  Sid*  140.  Pafch.  15  Car.  2.  pi.  15. 
Anon. 

32.  If  an  indiflment  ht  jurat.  ^  onerati  dicunt^  without  faying  And  Twif. 
futer  facramentum  i/Vi/«f,  it  is  ill ;  per  Cur.    Sid,  140.  Pafch.  15  denjf,  faid 

Car.  a.  pU  15.  Anon.  gSafol 

judged  Where  the  indidUnent  vt2»{facnm)vritkmtafiydaJb}ji:^Qo^'^    Ibid* 

33.  IndiAment  was  quaflied  becaufe  it  was  R.  R's  with  a  da(h 
ever  the  R's  for  regni  regis.     Sid.  140.pl.  15. 

H  h  2  34.  S§ 
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34^  So  becaufc  it  was  pace  domlni  ti  paa  regia^  where  it  OxovH 
be  itt  pace  regis  only.     Sid  140.  pi.  15.  Anon. 
S.C  Sid.  35-  Indidmcnt  taken  at  the  general Jefjions  of  the  peace  in  London^ 

•47.  Patch,  and  quafhcd  becaufc  it  is  not  fcllioneni  p.icis  dcmini  regis,  i  Lev. 
J 7  Car.  1.     j^-^  Trin.  17  Car.  2.  the  Kin?  v.  Dudeny. 

fays  It  was        1^1  o  / 

ouafhedy  though  there  arc  prcccdcnib  both  w?ys ;  but  the  couit  faid  iliat  where  the  indidment  is 
jw  it  JfnuU cff.n.t  £s  here,  they  will  quath  it  for  this  omilUon  and  th^t  fo  they  did  in  another  cafe 
the  fame  term,   between  ihe  Kino   and  Saetlani'  on- an  indidhncnt  for  iifing  a  trads  not 

baviog  been  an  apprentice. S.  P.  Sid.  175.  Hill.  15  &  16  Car.  2.  B.  R.  Dubitatur.— -So  * 

where  the  words  were  juj:,:i.i'  ii  ad  p  czn  en  :Ji>  var  d,  '///?«.  but  not  ad  pacem  domwi  r  "ps ;  and  had 
It  faid  ad  f»ac4m  publicum  \i  wotild  not  luve  been  fuiBcient.  Vent.  39.  Trin.  21  Car.  a.  B.  R. 
Anon.^—S  C.  Sid.  4^2 .  and  Twi^'.Vn  J.  (wd  he-  knew  one  quaOied  for  want  of  fnunej  domim 
Tfgii  nunc  eonfirvand»  becaufe  it  might  be  a  former  king* 

r  ^g-^  1  36.  Indi£lment  was  quafhed,  becaufe  it  was  ad  ftjfonem  (in) 
^W  where  ^^'"*  ^^''^'  ^^^  ^^^  (P^^)  ^^^'  ^cnt.  39,  Trin.  2f«Car.  2.  Anon. 

the  inditflment  was  ad generaltmf^'Jfi^Hcm  padi  co»\  civitat.  pr<ed.  uni  ftpud  Gn-ihhixUy  ^c.  it  GuUd-haU^ 
and  fo  is  not  pr^i  com.  rivhai.  prjcdtri.  per  ctirtam,  it  is  (upplicd  by  the  lirft  word>,  Jrjf,  pac'u  ccau 
civitat.  pra-di^,  Sid.  247.  Patch.  17  Car.  2.  B.  R.  the  King  v.  Warren. 

•  Vent.  51.  37.  Indictment  upon  5  Eliz.  cap.  for  exercifmg  a  trade  in  C.  not 
J*  ^'  Anon*  -having  been  an  apprentice  to  it  for  7  years ;  exception  was  taken, 
S.  c!'  ^°  ^  t:hat  there  wanted  thefe  words,  viz.  ♦  ad  tunc  tf  ibidem  onerati  far 
So  where  jurati  i  for  which  all  the  3  judges,  Keeling  being  abfent,  conceiv- 
the  india.  ed  it  ought  to  be  quafhcd.  i  Mod.  26.  Mich.  21  Car.  2.  B.  R.  the 
'^^l^^l^^     King  V.  Turnith. 

ftttt  per  facranuntum  duodecim  probrfru'm  feT  legalium  hsminum,  dec.  becaufe  k  was  not  jurat*  Sf  onerai* 
and  the  clerk  of  the  crown  oftice  informed  the  court,  that  that  was  always  the  courie  :  aUo  It 
muft  be,  ad  tunc  et  ibidem  jurnt,  where  the  caption  is  recited  to  be  taken.  Vent  60.  HdL  21  & 
22  Car.  2.  B.R.  Anoow  Rus  in  anhididtmcnt  hr  a  lioi^  no  heed  was  taken  to  fuch  exception, 
and  Holt  faid,  th;it  it  was  not  nfual  to  qualh  iudi^nients  for  a  nufancr,  riot  or  any  other  puhlicic 
o^ence,  on  motion  ;  but  in  cafe  of  petit  riots,  upon  a  contcft  of  right  of  common,  it  had  been 
often  done    12  Mod.  50^.  Pafch.  1 3  W.  3.  the  King  v 

S.  P.  Sid.  38.  Indictment   was   quafhed   for   this    fault,   viz.   preefentant. 

175- Hill,      exijlit  for  prafcntatzim.     i  Salk.  370.  Mich.  3W.  &  M.  B.R. 

Car.  2  B.  R.  *^^  ^"8  ^'  Franklin.  • 

the  King  v,  True.«— -*5o  of  {dnoj  for  {d'm>)  Ibid,— But  extitit  for  txl/lit  has  been  held  gogd. 
5id.  140.  Pafc!).  15  Citr.  z.  Anon. 

39.  It  was  moved  to  quafh  an  indiftment  taken  before  jufticcs 
of  peace,  for  that  it  was  only  jujiiciar,  ad  pacnn  v/ithout  c97ifervand. 
ajftgnat.  but  refufcd  ;  for  the  court  faid,  though  it  were  an  old  ex- 
ception, yet  they  did  not  like  it.  12  Mod.  235.  Mich.  10  W.  3. 
Anon. 

40.  R.  was  indided  for  opening  a  letter  (ent  by  the  poft,  and 
the  caption  was,  that  per  juratores  jurat^  pro  domino  rege  extit  in^ 
diSiam\  and  quaflieifor  that.  12  Mod.  514..  Pafch.  13  W.  3.  the 
King  v.  RttflelL 

41.  Indichnent  was  ordered  to  be  quaihed  nifi  caufaj  for  that 
it  was  praefentatum  exiftit  qua  billa  eji  vera^  inftead  of  quod  hilla 

'    eft* vera;  and  no  caufe  being  (hewn  that  indiftment  was  qualhcd 
for  that  fault.     8  Mod.  296.  Trin.  10  Geo.  the  King  v.  Reeves. 

42.  The  words  in  contcmpium  regis  are  fometimes  ufed  in  indiSf-' 
mints  ff  inferior  crimes,  andia  informations  of  intrufion,  and  in  a£iions 

upon 
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upon  JlatutiSy  and  fometimes  omitted ;  but  I  find  no  authority  re- 
lating hereto,  except  in  the  year  book  of  4  H.  6.  wherein  it  leems 
to  be  admitted  that  it  is  ncccfllary  in  an  a£lion  on  a  ftatute.  z 
Hawk.  PL  C.  Abr.  223.  f.  60. 

(O.  2)  Miftaken  Words,  Names,  Times,  or  Place; 
in  what  Cafes  it  fliall  abate  the  Indidment. 

|»  X^  Xception  was  taken  to  the  caption  of  an  indiftment,  that 
.  *-^  it  was  prefented  per  jurator,  elc£f,  triaU  jurat,  iff  oneraL  ad 
hquirend,  pro  domina  regina  (and)  corpore  com.  inftead  of  pro  cor-* 
pore  com.  which  was  agreed  per  Cur.  to  be  the  right  way,  but  they 
held  it  well  hotwithftanding ;  for  it  is  good  fenfe  that  they  were  charg-^ 
cd  to  inquire  for  Ihe  queen,  and  in  behalf  of  the  county.  6  Mod. 
180.  Trin.  3  Annae,  B.  R.  the  Queen  v.  Cotefworth. 

2.  IndiSmcnt  for  that  the  defendant  with  others  at  the  parifh  of 
S,  riotoujiy  a[f£mbUd  et  qiioddam  cubiculum  S.  S,  in  the  manjion  houfe 
of  David  James  [regit  ^  &  intravit,  and  30  yards  of  ftuff  took  and 
carried  away.  Upon  the  evidence  it  appeared  to  be  the  dwelling 
houfe  of  David  Jamfon  and  not  of  James ;  Parker  Ch.  J.  held  that 
this  did  not  maintain  the  indiftment ;  for  part  is  local,  and  part 
Jiot ;  the  cubiculum  is  local,  but  the  taking  and  carrying  away  is 
ntJt  local,  whereas  here  all  is  put  together  as  one  entire  faft,  under 
one  defcription,  and  you  caimot  divide  them.  I  Salk.  385.  Mich% 
J I  Annas,  the  Queen  v.  Cranage.  ■ 

(O.  3)  Find.     What  the  Jury  muft  find,  or  what  [394  ] 

^  fhall  be  a  good  finding. 

J.    A      Was  arraigned  of  the  death  of  a  man  and  acquitted^  and  s.P.  Br. 

'^^  •   the  jury  was  compelled  to  prefent  who  killed  the  man^  by  Coronc,  pk 
which  they  indicted  another;  quod  nota.     ♦But^?f  this  day  it  ts  ^\^\J^^^  . 
not  put  in  ure^  but  only  whsre  the  judgment  is  taken  before  the  co^  per  Grene! 
roner  upon  view  of  {he  body-^  and  not  the  indictments  taken  before  ; — s.  p. 
the  j  unices  of  peace.     Br.  Corone,  pi.  39.  cites  21  E.  3.  17.         Ihe  coroner 

contra  of  other  iiuiidment  which  is  not  befoic  the  coroner.     Br.  Coronc,  pi.  yu  cites  xi  H.  4. 
93.  and  Trin.  loR.  3.— Ibid.  pi.  52.  cites  14.  H.  7.  2.  S.  P.  as  to  the  coroner,  ctmtra  before  \u% 

y/?^i//^orjuiliee  of  pence.  SoUfeems,  where  he  is  ji j-i.'/^J  at  the juit  uj tU  Lin^r^ 

(P)   Judgment.     No  Damages  to  the  Party  grieved,    foi.  8j, 

[  I.  I  F  a  man  be  indiftedySr  a  tort  done  to  %  S,  and  upon  this 
*  judgment  is  given  againft  him  to  he  fined  and  imprifonedy 
yet  no  damages  may  be  given  to  J.  S.  Hill.  14  Car.  B.  R,  and 
P.  15  Car.  B.  R.  between  Powell  and  Shield  a  prohibition  granted 
to  the  marches  of  Wales  to  give  damages  to  the  party  grieved  u^a 
»  criminal  bill,  J 

H  h  J  (Q.)Nuanc« 
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^c?";.)  (QJ  Nufance  [and  other  nings.^ 

ether  iWx.  [  X*    A  Man  may  be  prefented,  becaufi  certain  mmUs  came  H 
•  '  •**  his  hands  whith  wirefotmd  by  J.  S.  (for  this  concerns 

&e  intereft  of  the  king  and  fo  not  private)  27  Ail!  16.  ] 

[  2.  A  man  may  be  inquired  of  fuch  things  as  are  witbdr/ntm 
Jrwf  houfis  which  are  efthe  foundatton  of  the  king.    27  AiL  -2b.  ] 

[^.  As  2L.  man  may  be  pre(ented  for  withdrawing  ^  certain 
rent  of  a  prior  and  coventy  which  is  of  the  foundation  ofuie  king. 
27  Aff.  20,  ] 

[  4.  But  a  dijfeijin  to  their  frank-ienement  cannot  be  prefected 
27  Aff.  20.  ] 

[  5.  If  a  man  has  a  way  over  the  land  of  J.  5,  and  J.  5.  ^ops 
j^J^' "'    ''>  ^^  cannot  be  indi£ted  for  it ;  for  this  concerns  private  intereft^ 
and  a  man  cannot  do  a  thing  vi  &f  armisy  &  contra  pacem  in  bis  own 
landj  and  therefore  qumot  be  indi&ed  of  it  as  for  a  trefpafe.   Mich. 
ISja.  B.  R.  ] 

[  6.  So  if  a  man  has  a  gutter  through  the  land  of  J*  S.  and  J,  S, 
Jlops  itj  he  cannot  be  indi&ed  for  it  for  die  caufe  aforefaid ;  but  he 
who  ought  to  have  the  gutter  is  put  to  his  a^ion  upon  the  cafe, 
M«  5  Ja.  B.  R.  adjudged.  Smith's  cafe,  ] 

[  7.  A  prefentment  y&ryJir-cAtfrr^  of  a  common  is  not  good^  bc- 
caufe  it  concerns  private  intereft.  Mich  12  J.  B.  adjudged  between 
Bere  and  Storer.  j 

[  8.  A  prefentment^r  inclofiag  of  a  crofty  in  which  the  people  of 
a  vill  have  common^  in  a  nu£mce  of  all  the  people  of  the  fame  villi 
is  not  good  \  becaufe  it  is  private,  of  which  ajftfe  lies.  27  A(L  6^ 
adjudged.] 

[  9.  A  prelentmentyJr  laying  dung  and  other  ordure  againft  the 
wall  of  another  man,  is  not  good  s  becaufe  it  concerns  private  in- 
tereft. 12  H.  4.  8.  ] 
Nujancepar*       [  lo.  If  a  man  be  indiSiei  for  diflurbing  of  a  watercourfe  run* 
'llfiT  ^"     ^^^i  ^^  *^f  ^^ofj,  S.  ad  grave  datnnum  ofihefaid  %  5.  fef  tenentium 
l^^^^j  fuorwtty  it  is  not  good,  without  faying,  omnium  ligeorum  domini  re-' 

[\jQ-  "I  gis.  Tr.  15  Ja.  B.  R.  JViUiam  Hughes* s  cafe.  Such  Indictment 
oVi  J  quaflied.1 
Anindia-  [  II.  If  a  prefentment  be^^r  making  a  nufance^  ad  grave  dam- 
nSTi/for'  num  omnium  ligeorum  domins  regis  prope  inhabiiantiumj  it  is  not 
a  privau  good  i  for  it  ought  to  be  a  nuiance  to  all  the  lieges  of  the  king^ 
mifance^oc  Mich.  1$  Ja,  B.  R.  Jarvis's  cafe.  Adjudged.  And  the  indift*; 
^tts  "be-    °*^P^  ^^  hulancc  to  a  way  quaflied  accordingly.  ^ 

caufe  the  nufance  or  injuiy  4oQe  is  not  done  ad  commune  nocumentumy  hut  ad  privatum  j  an4 
therefore  an  a^iun  upon  ttii  cafe  doch  only  Vvi  for  the  party  that  is  d^mntfie^  by  this  nufance  or 
injury.  HilUxa  Car.  B.  &«  -ii  Mali,  1651.  For  indidtments  are  to  paniih  pubiiclc  offences  oolyf 
and  thofe  done  againft  the  publick  peace ;  and  not  to  punilU  private  trefpaifeti  for  wlucb  thQ 
law  gives  particular  adions.  a  L*  P.  R.  44. 

1  SaoiuL  [  |2.  foifz  prefentment  be  for  inclojing  of  a  crofiy  in  which  ihi 

'^•''  people  of  a  vill  have  common  in  a  nufance  of  all  the  people  rfthefamf 

yuill  it  is  not  good ;  for  the  people  of  the  vill  may  have  an  <>#• 
27  Aff.  6.  adjudged,  HiU.  14  H,  4.  P,R^  .Rot,  86.  Adjudged.]^ 

[I3-S? 
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[13.  So  if  zn  ind!£tment  he  for  incroachnunt  of fi  many  rodd  of 
land  appertaining  to  the  borough   of  Laun/iony  ad  nocununttim.  of  ^ 
the  borough  *  and  of  divert  others^  it  is  not  good  ;  becaufe  it  is  .  ,  _"  L  ^ 
only  for  private  intcreft,     Mich.  15^  Ja.  B.  R.  per  Curiam.  Lang- 
don's  cafe.  J 

[14.  But  if  a  man  be  indiftedy^r  breaking  and  digging  of  the 
ivali  of  the  church  of  Launjion^  ad  nocununtum  burgi  legiorum  do^ 
mini  regis j  it  is  good  j  for  this  is  not  of  private  intereft ;  and 
though  the  church  be  fpi ritual,  yet  the  offence  is  temporal  Mich. 
15  Ja.  B.  R.  Kir.gdom^s  cafe ;  this  was  moved,  but  not  refolved.  ] 

[15.  If2i  man  be  convicted  of  a  nufance  done  to  the  king*  s  *  high^ 
fvayy  he  /ball  be  commanded  by  tSe  judgment  to  remove  the  nuiknce  at  j^j^^j 
his  ow^n  cofts.     Tr.  32  E.  3.  B.  R.  Rot.  15  &2^.  ]  .  "  ^-'_i 

16.  An  indidtment  for  a  nufance  doth  lie  ^^<7i^  the  owner  or  *SeoChi- 
proprietor  of  a  Jhip  that  \s  funk  in  a  haven  or  port.    ^l  Car.  B.  R.  ^^ 
rot  thereby  the  trade  of  that  place,  where  the  haven  pr  that  port 
is,  and  al(b  navigation,  is  hindered,  which  is  prejudicial  to  the  com* 
monwealth ;  for  it  is  chiefly  maintained  by  navigation.    %  L.  P. 
R.  43. 

(R)  Pleadings  to  the  Indictment. 

J»  I  T  was  prefented,  that  A.  B.  jujiice  of  oyer  and  terminer j  cau^ 
*  fed  a  certain  indictment  to  be  entered  upon  the  roll  of  felonyy 
xvhich  was  prefented  as  trefpafs  only^  and  he,  being  arraigned  x)f  it^ 
demurred  upon  the  indi^nunty  and  by  the  juftices  the  indidment  is 
void ;  for  this  goes  in  defeafance  of  the  ift.  record.  Quod  jiotsu 
Br.  Indidment,  pi.  14.  cites  27  AflT.  18. 

^  %•  Indidment  of  felony  done  in  D,  where  there  was  nofuch  vill 
in  the  fame  county ;  therefore  the  juflices  would  not  arraign  himy 
but  let  him  to  mainprife,  and  awarded  capias  againjl  the  lord  of  the 
leet  and  his  fiewardybr  taking  offuch  indi£lmiknt.  $r.  Corone,  pi. 
193.  cites  41  A  fr.  30. 

3.  Pi.  felon  arraigned  yr^n  indidlment;/^^//  not  befufferedto  re* 
linquijh  a  general  pardon  by  parliament^  and  to  pleaa  to  the  felony^ 
Br.  Indidlmcnt,  pi.  2.  cites  1 1  H.  4.  41. 

4.  One  was  indicEted  of  trefpafs  by  the  name  rf'J.  N.  of  D.    The  9»ic  was 
defendant 727/V,  that  in  the  county  are  Z).  magna  6f  D.  tarva^  abfque  JJIjJjf  *** 
hoc  that  there  is  any  D*.  in  the  fame  county  without  addition -^  rrifl.  wrMgaM^ 
and  by  the  opinion  of  the  court  it  (hall  be  reverfed.     It  feems  that  tioit,  oput  at* 
the  party  was  outlawed  upon  the  indidment ;  for  fuch  exception  of  ^'"'i^f  Ajn 
the  vill  is  not  good,  if  *  a  man  appears,  and  pleads  and  be  condemned  i  highMtrea? 
he  cannot  aiTign  it  for  error  after  as  it  feems*,  for  of  matter  in  faA,  fon;  tho 
if  be  appears  he  muft  plead  it;  contra  where  he  is  outlawed  or  lofcs  *^«'«n^nt 
by  deficit  Note  a  diverfity  as  it  feems }  but  in  this  ppint  35  H*  6.  a^d  aOign. 
&  5  E,  4.  vary.  Br.  Error,  pi.  69.  cites  7  H.  6.  39.  cJ  error. 


V12.  et 


fneSSut  R,  F.  titdi,  that  be  is  the  prnferjon  mentm'd  in  the  record  of  the  inSfbnent  \  and  the  queftion 
was,  whether  t)ie  pr^diei'  did  not  admit  the  addition  as  in  the  indiAment)  It  was  argued,  that 
it  admitted  no  mor^  than  identity  of  the  peKon,  and  not  the  truth  of  the  addition  ;  ttye  falfit/ 
<yf  which,  as  well  as  the  omiflion,  is  error.  But  Holt  Ch.  J.  faid,  the  true  aufwcr  is,  t|Ut  there 
cotiU  be  no  eitoppcl;  for  the  Quclawrv  was  retumedt  UUt.  |  W«3(  M*  at  which  timtf  he  Hood 
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^ndi£kedby  a  wrong  a<1«Ution;  but  not  rendering  hlmfelf  till  long  after;  he  had  no  c^portimit^ 
to  plead  it,  but  could  only  ufe  the  king's  pardon,  or  fayhd  was  not  the  fame  pi;rfon  nientione4 
in  the  indi Anient,  efpeciidly  it  being  confefled  by  the  king's  attorney  geaeral._xiMod.  199.  Tni^ 
so  W.  J.  the  King  v.  kobert  Fielding. 

5.  After  an  indldment  by  ^  grand  jury  a  pka  is  not  to  be  rr- 
iiivid  in  the  office^  unlefs  the  defendant  gives  fecurity  to  try  it  at 
his  own  charges ;  but  if  the  defendant  ernes  into  cautty  and  pleads, 
his  plea  fliall  be  received;  but  he  fhall  be  committed  if  he  does  not 
give  fecurity  to  try  it.  If  he  gives  fecurity  to  try  it,  it  muft  be  at 
his  own  charge ;  if  he  goes  to  gaoly  it  muft  be  at  the  profecutor^s 
charge.  Per  Cur.  6  Mod.  114.  Hill.  2  Annse^  B.R.  the  Queen  v.. 
Tracy.  •      ' 

6.  If  an  pfFence  fufficient  to  maintain  the  indidfanent  be  well  hid, 
it  is  enough,  though  other  fa6ls  are  ill  laid.  Salk.  385.  Hill. 
10  Ann.  B.R.  the  Queen  v.  Ingram. 

7.  The  defendant  may  plead  any  plea  in  abatement  of  an  indiS- 
ment  offelony^  and  alfo  plead  over  in  bar^  and  take  the  general  ijfue 
alfo  in  the  fame  manner  as  an  appellee  may  Jo.  2  Hawk.  PI.  C, 
259.  cap.  25.  C  152. 

(S)  ^ajhed.     In  what  Cafes,  andyi?r  what  Faults^ 

• 

I.  T  F  one  be  indited  for  doing  of  any  things  which  he  is  not  by 
*  the  law  to  be  indicted  for^  as  for  the  inchftng  of  a  commony  or 
fome  other  trefpafs  for  which  an  action  at  the  common  law  is  to  be 
brought,  or  for  calling  a  man  a  rogue  or  thief  &c.  fuch  an  indict- 
ment is  not  good,  but  may  b(S  qusShed.  Pafch.  24  Car.  B.  R.  for 
indictments  are  to  be  preferred  y^  criminal^  and  not  for  civil  mat^ 
iers ;  and  then  likewife  the  delinquent  is  liable  to  be  twice  punilhed 
for  one  offence,  which  is  againft  magna  charta.    2  L.  P.  R.  42. 

2.  Where  the  party  indiCted  is  outlawed  upon  the  indi^ment^  the 
court  will  notquaih  the  indichnent,  although  it  be  erroneous,  but 
will  force  the  party  outlawed  to  bring  his  writ  of  error  to  reverfe  the 
outlawry  \  for  before  the  outlawry  reverfed,  the  party  outlawed  cai^ 
haVe  no  benefit  of  the  law.  Mich.  24  Car.  B.  R.  2  L.  P.  R,  45. 

3.  If  anindi£lment  be  of  two  things^  one  whereof  is  not  indiifable^ 
ib  that  as  to  that  part  the  indi£tment  is  ill ;  yet  if  it  be  good  as  to 
the  other  part,  it  fhall  not  be  quafhed.  Per  Dodderidge  J.  to 
which  Whidpck  agreed.  Lat.  173.  Intratur,  Trin.  %  Car.  WiU 
low's  cafe. 

4.  It  was  moved  to  quafh  an  indiAment,  becaufe  the  caption  is 
dated  25  yan^  18  Car.  2.  and  the  certiorari  was  of  Mich,  termlajf^ 
and  the  indiSfment  is  ftibfequent  to  the  certiorari ;  and  the  court  faid, 
that  the  indidtment  was  not  removed,  bqt  remained  in  pais.  Note, 
if  {oy  the  party  is  fafe^  becaufe  the  clerk  entered  (mittitur  in  banco) 
and  fo  they  cannot  proceed  in  pais.  And  no  pierfon  prayed  new 
certiorari.   Sid.  317.  Hill.  j8  &  19  Car.  2.  the  King  v.  Buck. 

r  397  1       ^.   IndiSment   quaihed   becaufe    it  was  ad  generaUm  fejfionem 
If  it  were     iQC^J  tent  infra  burgum  de  Leiceftcr,  not  being  faid  pro  burgo\ 
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^nd  two  other  indiSments  quaflied  the  fame  term  for  the  fame  fault  {»  ^^<^^ 
%  Lev.  304.  Trin.  %%  Car.  2.  the  King  v.  Page.  iSbwa 

good,  though  it  were  not  ^ro  bwgo.  Vent.  39.  Trin,  21  Car,  a.  Aaoiu 

6.  The  defendant  was  indidled  for  not  attending  at  the  ward-- 
tn9teAiii\xKSiy  being  chofen  of  the  jury^ir  fuch  a  year.  Exception 
was  taken  to  the  indi^hnent;  i.  becaufe  it  is  a  thing  not  known 
at  the  common  law,  that  a  man  (hould  be  of  a  jury  for  a  whole 
year.  2.  The  indictment  was,  that  the  defendant  was  an  inhabi- 
&nt  of  fuch  a  place,  and  elected  a  juryman^  but  doth  notfayy  that  he 
ought  to  hold  the  office  to  which  he  was  ele£ied^  It  was  quaflied. 
3  Mod.  167,168.  Hill.  3jac.  2.  B.R.  the  King  v.  Scllars. 

7.  The  defendant  was  conviHed  of  manjlaughter  at  the  Old  Bailev, 
and  the  record  being  removud  into  this  court  by  certiorari,  he  plead- 
ed his  pardon,  and  had  judgment  quod  eat  inde  fine  die^  but  the 
dean  and  chapter  of  Weftniinfter  having  fcifed  his  goods  as  forfeit- 
ed by  that  conviftion,  f  though  he  was  out  of  the  court  by  that 
ludgmc'ijr)  he  moved  to  quaCh  the  indi<Sment,  becaufe  it  was  per 
fccrarnentum  duodecim  proborum  ^  legal'tum  hominum  jurat'  ^  oneraC 
prafentat*  exijiit  modo  ^ forma  fequen  Midd.  f[.  juratores  pro  domino 
regi  praj'entant^  ice,  'I'hat  there  was  no  precedent  to  warrant  fuch 
an  indictment ;  for  this  may  be  the  prefentment  of  another  jury, 
it  being  very  incoherent  to  fay,  that  it  was  prefcnted  by  the  oaths 
of  12  men  that  the  jury  do  prcfent.  It  ought  to  be  prjcfentac' 
exiftit  quod,  &c.  and  fo  is  the  form  of  this  court,  as  the  clerk  of 
the  crown  informed  them;  wherefore  the  indictment  was  quafhed, 
^  Mod.  201,  202.  Pafch.  4  Jac.  2.  B.R.  the  King  v.  Griffith. 

8.  It  was  moved  to  quafh  two  indictments,  which  were  quod 
fum  an  order  was  made^  toot  the  parijhioners  Jhould  receive  a  bajiard 
child^  they  in  conte?npt  did  refiife  to  receive  it ;  and  becaufe  it  was 
not  pofitivcly  faid,  tijat  it  was  ordered  that  they  fliould  receive  it,  ' 
but  only  by  recital  with  a  quod  cum,  they  were  quaflied,  i  Salk, 
371.  Trin.  5  W.&  i\l.  B.R.  the  King  v.  Whitehead. 

9.  It  was  moved  to  quafli  an  Indi&mcnt^  for  felling  low  wines  in  Comb.  526, 
a  cellar,  without  giving  notice  to  the  excifeman,  again/}  the jiat,  ^**?^A.^Y' 
3  i^ \iy,^  M,  becaufe  it  is  returned  in  EngUJhy  and  ought  to  be  exccptic^n 
in  Latin.     Per  the  Ch.  J.  I  cannot  tell  that ;  no  writ  of  error  lies  not  allow- 
on  it;  the  remedy *is  by  appeal.  5  Mod.  12.  Mich.  6  W,  &M.  the  eJ>f"r»ti« 

mg  V.Lammas.        ^  ^  auihiiiity. 

10.  A  miller  was  indiited  for  taking  of  exceffive  toll\  it  was 
moved  to  quafli  it,  becaufe  it  was  not  faid  jurat*  nor  onerat\ 
nor  the  jurors  named;  per  Cur.  it  is  againftthe  courfe  of  the  court 
to  quafh  an  indictment  for  extortion  or  oppreffion ;  we  cannot  do 
it,  demur  to  it.  5  Mod.  1 3.  Mich.  6  W.  &  M.  B.  R.  the  King 
y.  Wadfworth. 

11.  A  motion  was  made  to  quafli  an  indiftment,  which  fet  forth, 
that  the  defendant,  being  qualified  to  be  a  csrjiablcy  was  debito  modo 
elefius  to  ferve  that  office  at  I.  and  that  he  had  notice  of  it,  but 
did  not  take  the  oath  to  execute  that  office.  The  objc£tion  was, 
that  the  iniMkmcnt  Jhould  fet  forthy  that  he  was  chofe  by  one  who  had 
fkjfficient  aufhcrity^  and  tl^at  he  was  fummoned  before  a  juflice  of 
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peace  to  take  the  oath,  and  therefore,  it  not  appearing  how  he  was 
chofen,  and  that  he  had  notice,  the  indifbnent  ought  to  be  quaflied. 
5  Mod.  96.  Trin.  7  W,  3,  The  King  v.  Harpur. 
^  ^^h.        '^'  ^^  '^  "®^  *^  courfe  to  qua(h  indiSiments-  offerjuryj*  nujance^ 

3*Ann«^      or  the  like,  but  to  put  the  party  to  plead  to  them ;  per  tot.  Cur.  V cnt. 

B.  R.  in       370.  Anon.— So  of  Jorgery  or  crimes  concerning  the  highways,  01 

Ou^^Y***    '"f'^'"^  ^^  ^"o^f^^r's/ervant.     1  Salk.  372.  Hill.  8  W,  3.  B.  R. 

2^ch.^'      King  V.  Belton,  Inhabitants.— *0r  can/piracy  to  fwear  a  bafhird,  or 

t^o8  1  ^^^^^*ry>  or  keeping  a  haivdy  houfe,  6  Mod.  137.  Pafch.  3  Anns, 
^^     J  B.  R.  Queen  v.  Beft.— 5d  offijhing  in  ponds.  6  Mod.   183.  Trio. 
3  AnhaBr  B*  R.  Queen  v.  Steer. 

12.  An  indi£lment  againjl  overfeers  of  the  highways  for  not  re- 
pairings  or  caufingto  he  repaired  tht  highways  was  quaihed;  becaufe 
fuch  indifhnent  mufi  always  be  againfl  the  tarijhj  the  overieers  not 
bein?  Bound  to  repair  the  ways,  but  only  to  give  notice  to  the 
parim  to  come  and  repair  them,  12  Mod.  198.  Trin.  10  W.  3. 
The  King  v.  Dixon  &  HoUis. 

1 3.  Indi&nenty^r  cauftng  an  apprentice  to  ahfent  himfelffrem  his 
ntaftery  and  detaining  him  in  that  abfence*  It  was  moved  to  quafli 
it,  becaufe  not  a  thing  of  a  puhlici  nature^  being  no  other  than  an 
aftion  of  the  cafe^  but  the  court  faid,  it  was  a  great  offence,  and 
refufed  to  quafli  it,  but  left  the  party  to  demur  if  he  would.  12 
Mod.  195.  Trin.  10  W.  3.  the  King  v.Kitchuer. 

14.  The  caption  of  an  indi£hnent  was  prafentat.  exiftit  quodji^ 
paralia  indi^anunta  huic  fchedula  'annexafunt  billet  vera*  Excep- 
tion was  taken,  that  if  there  be  20  indictments,  one  half  true,  the 
other  &lfe,  it  is  within  this  finding;  fed  Cur  contra;  feparalia  in- 
di£bmenta,  imports  all  the  feveral  indidments.  But  then  it  was 
obje<£ted,  that  they  are  not  indi£fments  ^tillfoundy  and  *till  then  they 
are  only  bills ;  and  for  this  caufe  they  were  quaihed.  i  Salk,  376, 
Trin.  12  W.  3.  B.  R.  the  King  v.  6rown. 

15.  Indifhnents  for  confpiracies  are  never  quaihed.  8  Mod.  321* 
Mich.  II  Geo.  in  cafe  of  the  King  v.  £dwar(ls&  al. 

16.  The  quafliing  indidiments  is  a  difcretionaty  power  of  the 
court ;  and  if  the  matter  is  doubtful^  the  defendant  muft  plead  or 
demur;  per  Cur.  8  Mod.  321,  Mich.  11  Geo.  the  King  v.  £d« 
wards  &  al« 

(S.  2)  Quaflicd  on  Motion^  what  Indidlments. 

I.  f^RDER  by  jvjliees  of  peace  oiade  upon  conviction  rf' forco 
^   upon  the  view  may  be  quaflied  upon  motion.  Sid.   156^ 

Mich.  15  Car.  2.  B.  R.  the  King  v.  Challoner. 

2.  The  court  would  not  quafli  an  indictment  of  manflaugbter  on 

motion;  for  they  faid,  it  was  not  their  courfe  to  do  fo  in  this  cafe, 

but  ruled  the  party  to  plead  to  it.     i  Vent.  no.  Hill.  22  &  23 

par.  2.  B.  R.  Sir  Tho.  Pettus's  cafe. 
It  is  nevcf    ^   3-  I^  was  faid  by  Sir  Samuel  Aflitree,  that  indi£hnents  for  perjury^ 
done  before  forgery^  and  maintenance^  were  never  quaflied  on  motion,  but  the 
rhc  guilt  or  party  is  always  put  to  ple^d  to  them ;  but  as  to  +  H9ts%  or  other 
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§ffencis  of  a  fuhllck  nature^  the  court  indeed  is  very  tender  of  qua(h?  of  the 
ing  them,  yet  they  do  it  daily,  if  they  find  it  for  a  frivolous  matter^  party  is 
12  Mod.  231.  Mich.  10  W.  3.  Anon.  So^rS* 

motion  to  quaih  them  o^ight  to  be  after  verdi&,\{ x\ity  will,  and  net  before.    SicL  54.  Mich,  ij 
Car.  1.  Anon.— f  xz  Mod.  99.  Trin.  8  W.  3.  The  King  v.  Bracy  &aL 

4*  An  indlftment  for  common  nufance  is  never  quaihed  upon  mo-  But  jndia- 
fion.    12  Mod.  ?34.  Mich.  ;o  W.  3.  Anon.  Sg""^" 

mocumftttum  of  the  inhabitants  of  a  certain  vHI,  VfXS  quafhed  for  the  fpecial  COnclttfionf   II  Mod.  504. 
pafch.  13  W.  3,  An(in  — ^It  was  not  ufiial  to  quafh  indidments  for  a  nufance^  riotf  or  any  other 

C'Hck  nftnce,  cm  motion;  lut  in  cn(e  n(  ptit  riots  upon  the  conteft  of  right  of  common  it  faa4 
n  often  done  ;  per  Holt  Ch.  J.  iz  Mod.  501.  Pafch.  13  W.  3.  The  King  v, . .  ••• 

5.  IndiSment  was  for  extortion  againft  an  officer  for  taking  momy 
for  not  carrying  his  prifomr  to  a  fpunging  houfcy  and  the  court  looked 

upon  it  to  be  fo  ill  a  pra£tice,  that  tjiey  would  not  hear  a  motion  to 
quaQi  it.  12  Mod.  255.  Mich.  10  W.  3,  the  King  v.  Beechcrofu 

6.  So  of  an  indlBment  for  dijiurbance  in  the  church.  Sid.  54. 
fays,  it  wasfo  held.     Mich.  15  Car.  2^ 

7.  A.  was  indi£led  for  lying  with  another  marfs  wifty  and 
moved  to  quaih  it  as  a  matter  not  indictable  \  but  per  Cur.  we  will 
not  quafh  an  indi6^mcnt  for  matter  of  this  nature  on  motion,  but 
demur  if  you  will.  12  Mod.  413.  Trin*  12  W.  3.  the  King  v, 
Bellinger. 

(T)     Quafhcd,    and  Exceptions  taken,  at    what 

J.  r\  N  £  that  IS  cpnvsded  upon  an  erroneous  indi&ment  cannot 

^^  move  after  his  convi£lion  to  have  the  indidment  quafhed, 
but  muft  bring  his  writ  of  error  to  reverfe  the  judgment  given 
againft  him  upon  the  indidment.  Mich.  22  Car.  B.  R.  for  after 
judgment  it  is  too  Ijite;  for  an  indictment  is  quafhed  for  the  in- 
fufficiency  in  it,  or  becaufe  no  good  judgment  can  be  given  upon 
an  erroneous  indidment ;  but  if  judgment  be  given  upon  an  erro<- 
lieous  indiChnent,  it  is  good,  till  it  be  reverfea  by  a  writ  of  error. 
J1L.P.R.  43. 

2.  An  indi£hnent  may  be  quaihed,  if  it  appear  vitious^  afier 
i/fue  joined,  per  the  Ch.  J.  Cumb.  21  Pafch.  2  Jac.  2.  B.  K. 

3«  An  indi&nent  was  removed  by  certiorari,  and  a  recognizance 
taken  on  the  awarding  it ;  on  a  motion  to  quaih  the  indi<%ment, 
the  court  refufed  to  hear  it,  becaufe  it  appeared  that  the  recogni" 
%ance  was  forfeited.  Holt  Ch.  J.  faid,  the  practice  was,  or  ought 
now  to  be,  altered  by  the  late  a^  before  which  the  defendant <:ame 
foon  enough  at  any  time  to  quaih,  but  ihould  not  be  allowed  to  do 
it  now,  after  his  recognizance  forfeited  by  not  carrying  the  record 
down  to  the  next  ajfifes  to  be  tried  \  and  for  the  iame  reafon  the 
^ourt  refufed  to  let  any  exception  be  taken,  either  to  the  certiorari /kj/  r. ;:''-*  ">-*V 
©r  return,     i  Salk.  380.  Mich.  2  Annas,  B.  R.  Anon.  M  //Ji^-;"*    jCi 

4.  One  cannot  move  to  quaih  an  indi£fnient  ior  z,  fault  in  tfaeW>^*^^'^  ;^ 

fftion^  the  iame  term  it  comes  ip.  6  Mod,  ;^2l,  Mich.  3  Annae  x^^v^Vy 
•  R.  Queen  y  Fninklia,  ^^Ul>jf^ 

'      ^  (U)  Quaihed 


'•v-.>  \V^^ 


399  Intitftntent* 

(U)  Quafhcdfor  Part,     * 

I,  WT  Was  indided,  that  he  being  ofiIlf4Stm^,  x^e.  was  a  nights 
.  '^V  •  ijua/ker^  and  further^  rhaxjuci  a  day^  isc.  befrequenud  a 
hretbeUh9ufe*  The  indidlment  is  good  for  the  being  a  night-walk- 
er, W.  being  laid  to  be  of  til  fame,  &c.  and  though  tne  other 
part  be  ill,  yet  indidment  (hall  not  be  quaihed,  and  W.  was  Hned 
40  s.     Lat.  173.  Trin.  2  Car.  Willow's  cafe. 

2»  H.  was  indi<£led  for  riotoujly  entering  the  chfe  of  J,  S.  and  cut^ 
ting  down  and  carrying  off  20  ajfhes  and  30  oaks  ibidem  crejcentes^  de 
bonis  tf  catallts  of],  S.  and  his  wife;  per  Cur.  judgment  ibr  the 
queen,  as  to  entering  the  clofe,  and  the  indidlment  void  as  to  tho 
reft.  For  trees  growing^  cannot  be  called  bona  &  catalla.  11  Mod, 
1^13.  Pafch.  6  Anne,  B.  K.  the  Queen  v.  Harris, 

r  400  ]  (U,  2)     Procefs  againft  IndiScc. 

I.   13  Ed*  I,  13.  1^  Nadksthatj5&^r/^  in  their  tournsy  and  in  other 

^-^  places  where  they  have  power  to  enquire  of  tref" 
paffes^Jhall  cauje  inqutjis  to  be  taken  by  twelve  hwful  nun  at  Uafi^ 
who  jhall  put  their  feals  to  fuch  inqutjitions  \  and  if  they  Jhall  im^ 
prifon  any  that  have  not  been  indicted  by  fuch  inquefts^  the  parties  im- 
pri/ined  Jhall  have  their  aSiion  againfi  the  Jheriff\  and  fo  of  bailiffs 
of franchifes, 

2. 1  Ea*  3.  17.  enafts  that  indi^ment  injheriffs  tourns  or  in  fran^ 
ihifesy  life,  Jhall  be  taken  by  roll  indent edy  whereof  one  part  fbaU  re^ 
main  with  the  indi£iorSy  and  the  other  with  him  that  taketb  the  in-% 
quefl. 

(U.  3)  Indulgence  to  Perfons  indifted. 

F'.fin^^  !•  ^r  HE  defendant  in  indi<£hnent  of  felony  (hall  not  have  eeun^ 
ffaly  ins  o-  A    y^/ againft  the  king,  if  it  be  not  matter  in  law.  Br.  Coronc, 

;i;r—  pi.  54- chcs  9  e.  4. 2, 

In  the  cafe  of  the  Kix;  v.  Thomas,  2  Bnlf.  147.  Lil.  Ch.  J.  Coke  obfcrvrs,  that  the  J^fu-if 
have  much  flnndcreU  our  common  law,  in  the  cale  of  trials  of  offjiulers  for  their  lives,  io  the 
manner'of  thfeir  trijlt  in  regard  that  counfel^  and  alfo  examination  of  wiineflTes  upon  «aili,  is 
h.iJ  and  admitted  againft  a  delinqnent>  but  a  delinquent  to  have  no  counfel  to  fpeak  (or  liim,  r\oT 
to  have  any  examination  of  \viintifcs  upon  oaph  ajainU  him.  In  anfwcr  to  this  he  fays,  the  law 
of  England  is  a  bw  of  mercy  ;  tbf  rud^'f  before  whom  the  t»  ial  is,  /;  to  look  unto  the  iadi^lfHr-tf  and  to 
"^r:  tkit  thfitTfu  be  fiun^y  aod  good  in  [mint  of  law  ;  t>>c  judge  ou^ht  to  h/J'or  the  hng  an  J  aife  for  tU 
p'itty  if!diff'tr(tu  J  it  IS  far  better  for  a  prifoncr  lo  have  a  judge's  opinion  for  him,  than  nian\  cot>n. 
f-liors  at  the  bar;  the  judges  are  to  have  a  fpecial  care  of  the  indi^ment> and  to' fee  that  the  Lui.e 
p«.  good  in  all  rcfpcdtSj  ami  tbatjujlicc  be  done  to  the  fKir:y* 

2.  A  man,  outlawed  of  felony^  was  brbught  to  the  bary  and  dc* 
inanded  what  he  had  to^^jr  why  he  ought  not  to  die ;  befaid^  that  at 
the  time  of  the  outlawry^  be  was  in  prtfon  in  thi  eafileotOxford^  and 
£d  not  fay  in  whofe  cujlody^  iior  in  what  county  Oxford  ss^,  nor  did  he 
aver  his  plea  &  hoc  paratus  eft,  &c.  therefore  no  plea  -,  and  after  [it 
was  fiddj  there>  that  the  iufiices  by  their  dilcxetion  may  affign 


3nlJiament.      ^  4^0 


him  counfel  to  plead  his  plea  as  the  order  is  in  the  pleading  of  It; 
but  becaufe  he  was  of  HI  fame  he  had  no  counfel.  Br.  Corone, 
pi.  127.  cites  I  H*  7.  13. 

3.  One  attainted  of  high  treafon  pleaded  that  he  was  drawn  out  of  3.^"^*  »9« 

—  -  -  --  ...  .....       cites  S«  C« 


^  not  gut /iy 

^^^^*  only,  the 

piSfniier  (hall  not  have  counrel  to  plead  it  for  him,  or  to  fay  anything  for  him  relating  to  the 
mme,  unlefs  ii  be  in  apfeul,  which  is  the  fuit  of  .the  party.  For  when  he  is  put  to  anfwer  to  an  in- 
didlraent  of  treafon  or  felony,  he  ought  to  do  it  himfclf  m  pcrkm,  and  then  if  his  anfwer  be  fuch 
as  exceeds  his  cunning  to  plead  it,  he  lliall  have  counfel  affi,£;ned  him,  though  againft  the  king.  For 
tl.is  plea  of  not  guilty  ^m/  to  thsfaff,  niffi.h  b'mfdf  knows  bijl<,  and  can  tboefon  anftver  to  it  i  and 
Ihould  his  counfel  plead  this  plea  and  defend  it  for  him,  they  would  perhaps  be  fo  covert  in  what 
they  fay,  that  it  would  be  a  long  time  before  ihe  tnith  woiUd  appear.'  Bcfides  if  the  party  him- 
felf  defends  it,  his  conference  may  prick  him  to  utter  the  truth,  or  at  lead  f  his  gcfture  or  coun« 
teuance  may  ihcw  fome  figns  of  it ;  hut  (hould  that  be  otherwife,  yet  his  manner  of  fpeakin^  may 
be  fo  undifguifed  tliatthe  truth  may  be  eafier  difcovered,  than  by  the  artificial  fpeakingof  counfel ; 
and ihefe  may  be  the  renymi  of  J..ir  not  L^vin^  counfl  as  Above.  *  S. P.  3  Inft.  137.  cap, 

<y\.  And  fays  that  in  no  cafe  tlie  p.^rty  arraigned  of  treafon  or  felony  can  pray  counfel  learned  ge- 
nerally, but  muft  Ihew  fome  caufe.  Becaufe  in  tlic  cafe  of  life,  the  evidence  to  convift  him  Ihould 
be  fo  Runifeft,  as  it  could  rot  be  contrndided*  And  alfo,  that  the  court  ought  to  fee  that  the  in* 
diclment,  trial,  and  oihrr  proceedings  be  good  and  fufiicieiu  \\\  law  j  for  otherwife  they  (hould, 
by  their  crroneuus  judgment,  atuint  the  pijfoner  unjuftly.— — In  Sik  William  Withipole'j 
Casf,  Cro.  C.  147.  Hill.  4  Car.  B.  R.  counfel  %vas  denied  to  be  allowed  him  upon  an  indidlmeuiof 
murder,  unlefs  he  fhould  Ihew  fcfme  exception  m  law  ;  but  upon  ftiewing  fuch,  counfel  was  aU 

lowed  him.— Jo,  198.  S.  C. Ley.  81.  S.  C— -f  a  Hawk.  Fl.  C,  400.  cap.  39.  S.  F. 

■  f[  St.  PI.  C.  151.  cap.  63,  cites  S.  C. 


4.  One  was  outlawed  upon  an  indiftment  of  manflaughter,  and  r  .qj  1 
brought  a  writ  of  error,  and  ajftgnedfor  error^  that  he  was  over  the       \        •' 

feasatthe  time  of  the  outlawry^  viz,  at  Vtricky  in  partibus  tranfma-  ^/"grel 

rinis.     Hereupon  counfel  was  affigned  him;  Jones  J.  moved  it,  verfean 

as  doubtful,  whether  he  might  have  counfel  upon  his  trial,  but  ouii.uvry 

all  the  other  juftices  held  clearlv  that  he  ihould  have  it  when  the  "^^  ''^^j^'* 

trial  is  »  /  upon  the  fat.i  ijj  the  mdi^ment  but  upon  collateral  matter^  thedcftnd- 

(viz.  of  his  being  beyond  fas,)  Cro.  C.  365.  Trin.  lO  Car,  B.  R,.  antpl«\na- 

Burgefs's  cafe.— als.  The  King  v.  Burgefs.  <^^^^  ^^^^^^ 

prayed  counfel  to  be  afligncd  him  for  the  trial  cf  the  iffue  taken  by  the  attorney  general.  But 
t^c  court  faid,  it  is  not  necelfnry  tf>  alhgn  counfel ;  for  i/^'>»f  tin  t.Jiutt,r.i'  mjttet,  anypeyj'jr.  mayu  of 
4i..'*ffJf  with  tU i>iif(mer  "M-iUut  apio.mint,  a  Jo.  i8o.  Mich.  33  Car.*.  B.  R.  The  King  V,  Dro- 
n»>gh  O  Carby. 

5.  One  was  indifted  of  high-trcafon  done  before  the  king*s  re-  Sid.  84, 85, 
turn,  and  excepted  out  of  the  general  pardon  5  and  after  the  in-  S.  C.  by 
diclment  was  read  to  him,  he  deftred  it  might  he  read  a  fecond  ^^^\^^^ 
time,  which  was  done;  and  then  def red  that  it  might  be  read  in  Latiny  v.  Sir  H. 
which  was  denied,  it  being  never  done ;  then  he  defired  a  copy  of  Vane  and 
it  and  counfely  which  was  denied  ;  but  the  court  faid, /^^^  takes  any  I'^'J^^' 
legal  exception^  he  Jhall  have  a  copy  of  Jo  much  thereof,  as  concerns   Uu:  by  7  ;/'. 
the  exception^  and  counfel  to  argue  it.     Lev.  68.  Trin.  14.  Car.  2.   3-f''"-3-A 
B.  R.  Sir  Henry  Vane's  cafe.  V  ^^i^«^- 

jh  lU  he  intlirted  ff)r  high  treafon,  *uffxnly  cny  cyrjf>ns':  if  lH,t  may  U  nuuU  to  fu;h  offt»d.r:^  or  tirr 
liirSf  9rformijtti/i-j*i  of  fuch  tt  tiffin,  fkrt/l  have  a  C0(7  of  the  irtdidlment,  ktt  not  tbt  r.timss  cf  the  «tfii- 
fkJfSf  dUivtrtd uKto t!>  **i  five  days  u/  leafi  Wcfore  they  U  tried,  to  cnulU  them  to  tiit'ji  «  tvitb  uurf.-l,  thtir 
mttorniti  or  cf-nti  rejulr'f^  tl-^ifamtfCKiipasinf  the  ^^  Jcr  hit  feet  for  ivritf^g  thctecf,  nst  4xi(ed:Bf  5  J.  ard 


d 


very  fucb  ptijon  p.:iU  ':c  admitted  to  ni.'kc  his  defence  by  COUnfel,  ard  ta  mai;  ar.y  prrnf  tbnt  bs  can  t**." 
x^*  by  /jvfiwilnfjfst  :<J>on oMb  far  hi,  jujl  dtftr.u^  and  in  caft  any  f;f/^.'>j'u  M.iijed,jhJ' di,rs  fo^i'c'y 


.■"^ 


4dt  3[nOi&inettt 

be  eourt^  Before  wtKmfucopvfinJhaU  he  tned,  or  fame  judge  of  the  couri^JhnU  immJIatefy  vpott  reftefiafji^ 
ucl^couftfcl,  not  exceeding  two,  as  the  per/on  Jba/I  dejire,  to  wbomfucb  cw.jdjhcdl  have  free  accej^  <u  tdt 
Jeajonahk  hours, 

S»  iz.  provides^  that  neither  this  a3f  nor  my  tbmg  tbrrein  eontainedjbal/  any  Ways  extend  to  mnj  imfteachm 
want  or  vtber  prtceedings  in  parliament  in  any  kindwoatjoever. 

Nor  by  S,  13.  to  arty  indiffwientof  bigb-^reafikf  nor  to  any  proceedings  tbe^tupm,for  counterfeiting  bis  mam 
jf/iy*^  cotn,  bis  great feaif  er  privy  fiaifbisjign  manuaf,  or  privy  Jignet, 

Norm  6.  The  ftatute  of  W.  2.  cap.  31^  which  gives  bills  of  exceptionsi 

^inj^f  ^^^  ^'^^  extend  to  any  cafe  where  'prifoners  are  indicted  at  the  fuit 

ifjudg^  of  the  king.     Refolved.  Sid.  85.  Trin.  14  Car^  24    I'be  King  v# 

fKonthm  Sir  H.  Vane  and  Lambert* 

wtatlers  a»  * 

ri/mgafM  the  ineBSmeni,  and  not  matters  de  lion.    Refolved.    Ibid. 

7*  Upon  indi£fanents,  the  court  will  never  refiife  to  affign  a 
prifoner  counfily  to  argue  a  doubtful  point  oflawj  happening  to  arife  at 
er  after  bis  trials  as  where  it  ihall  appear  queftionable,  whether  the 
h&s  proved,  if  true,  fully  amount  to  the  crime  charged  agaii^ 
•  him  i  or  whether  the  perfons  offered  to  be  evidence  agatnft  hira 
be  leeal  witnefles,  in  refpefk  of  fuch  or  fuch  exceptions  againft  them  i 
OF  whether  certain  perfons  returned  of  his  jury  can  be  lawful  ju-^ 
rors,  in  refpedt  of  certain  obje£lions  againft  tfa^m ;  or  whether  the 
indi^bment  or  procefs,  &c.  be  ftridUy  legal:  in  all  which  cafes,  the 
prifoner  muji  propofe  the  pointy  and  if  the  court  think  it  will  bear  a 
debate,  they  will  affign  him  counfel  to  argue  it.  2  Hawk^  PL  C. 
401.  cap.  39*  C  4. 

8.  After  a  prifoner  has  bad  a  counfel  affigned  him,  the  court  will 
fiot  difcbarge  fuch  counfel  without  the  prijoner* s  confent^  though  they 
deftre  it,  but  will  fometimes  add  otfiers  to  them.  2  Hawk.  PI.  C* 
401.  cap.  39.  f.  8.  cites  2  vol.  State  Trials,  711,  712. 

[  402  ]  (U.  4)     Error*     Writs  of  Error  in  what-  Cqfesf 

and  How. 

_      >  _  

•  thefirft  I.  p^RROR  affigned, becaufe  the  plaintifFand  J.  S.  were  indiS* 
part  of  this  ^  gd  of  conspiracy  in  oyer  and  terminer^  &c.  and  in  the  indi£bnent 
?ercd  bv  "  ^'^  j'^^^j  ^J  "^^  jp/tff ^  were  alleged  where  the  conspiracy  was  made  \ 
the  year  and  alfo  it  was  that  they  imprifoned  A.  B.  and  C.  D«  ////  tbey  made 
iooltthe  fncy  &c.  which  founded  in  opprejfuin^  and  not  in  confpiracy\  and  this 
feemin  *ly  ^  w^x  awarded  to  be  confpiracy  ;  andfo  error^  ^c.  And  though  the 
obfcurc  in  -plaintiff  in  error  had  made  fine  to  the  king  by  this  conviSlion^  yet  upon 
Brook,  this,  the  judgment  was  reverfed.  Quod  nota,  notwithftanding  that 
wherein  ^^j  pleaded  not  guilty,  and  did  not  take  exception  at  the  time ;  for 
are  as  fol  it  is  f^d,  that  it  is  the  office  of  the  court  to  fee  if  the  matter  (hall  ferve 
lowsyviz.  in  things  apparent  or  not;  and  yet  it  was  alleged,  that  the  other, 
(Et  quite  y^^  whom  he  confpired,  was  dead,  fo  that  now  he  cannot  be  pu- 
ffHerie  ou  niflied  again  for  the  con(piracy,  and  that  the  king  now  (hall  lofe 
an*  jour,      his  fine,  and  yet  non  allocatur.    Br.  Error)  pL  87.  cites  14  £.  3. 

Ihooiabc       0>T/^ 

^.  Error 


%0  Error  to  reverfe  a  judgment  upon  an  indiAmeot,  becaufe  tfae  i  Saund. 
award  of  the  venire  was  entered,  fraceptum  fuit  vicecomitij  &c,  f^^'J'^' 
which  is  more  like  anhiftory  of  the  record,  than  the  record  itfelf;  ^.  perSIf 
for  it  oueht  to  be  praceptum  e/f^  and  fo  are  the  precedents ;  and  for  .^-s«p« 
this fcauie  it  was  reverted.  Vent  IJO.  Mich,  23  Car.  2.  B.  R.  the  Y^^^f^f 
King  V.  Alway  &  Dixon.  Ihe^Kh^g 

Y*  Oreen  k  ad» 

3.  Several  were  inHBtedfor  rtfkjing  to  tale  the  oath  of  allegiance 
contained  in  the  ftatute  of  3  Jac.  tendered  to  them  at  the  feffions  of 
the  peace.  One  appeared ^  and  the  entry  was  nihil  dicit^  &r.  ideo  re* 
nutnjit  donC  rex  verfus  eundem  indefenfusn  And  the  others  were  con- 
vi<£led.  They  brought  error,  and  aiBgiied,  that  in  the  entry  of  the 
nihil  dicit,  it  was  ideo  remanlity  ^c.  whereas  it  ought  to  have  beenjr^* 
manety  and  fb  the  record  itielf  muft  exprefs.  And  it  was  held  to  be 
error,  per  Cur.  Vent.  171,  172.  Mich.  23  Car.  2.  B.  R.  the  King 
V.  Green  &  al. 

4.  The  court  will  not  order  a  writ  of  error  in  a  criminal  cafe,  as  S.P.per 
for  not  coming  to  church,  to  be  fealed,  till  it  \%  firft figned  and  aUm^  who  feid!^ 
ed  by  the  attorney  general.     And  Lord  Keeper  took  it,  that  a  writ  he  had  a 
of  error  in  a  criminal  matter  was  ex  gratia  regis  in  all  cafes,  but  coileaion 
where  provifion  is  made  for  the  feme  by  the  ftatute,  and  is  not  due  ^[(^^ 
ex  dr:bito  juftitise  or  de  curfu.     But  if  there  were  real  error  in  the  of  the  old 
cafe,  and  a  writ  of  error  was  not  fought  for  delay,  their  way  was  to  books,  that 
*  petition  the  king^  and  he  would  give  directions  for  '"'p^^'^g  him^by"'*" 
the  proceedings,  to  fee  if  there  was  real  error,  or  whether  a  writ  Hale  Ch. 
of  error  was  fought  purely  for  delay :  and  Mr.  Attorney  faid,  that  J-  which 
Crawley  being  indided  upon  the  ftatute  3  Jac.  no  error  cOuld  avail  ^^  Jjj^ 
him ;  and  the  indidment  could  not  be  quaihed,  nor  the  proceed-  ror  in  en-' 
ings  avoided,  otherwife  than  by  conformity.  Pafch  1683.  Vcrn.  170.  minai cafes 
Crawley  v.  Crawley.  ^^  "^^ 

«x  dtinto  iujlit'utf  but  ex  gratia  rtpt.  And  he  faid,  that  upon  application  to  the  kingi  he  wCA  refer 
it  to  hU  council,  and  if  "they  certify  that  thtfre  is  error,  the  king  will  not  deny  a  writ  of  error. 
Trin.  1683.  Vom.  175.  in  theiiuters  cafe.— — •  S.  P.  24  E.  3. 15.  b. 

5.  7  W.  3.  cap.  3./  9.  provides,  that  any  judgment  given  upon 
..«  -••'-'•  -   -        ^  "-    '  "      Jhall 


indi£2nunt  of  high-treafon,  or  upon  mifprifon  of  fuch  tre^fon, 
and  may  he  liable  to  be  reverted  upon  a  writ  of  error ^  in  tl 
nery  and  no  other^  than  as  if  this  a£f  had  not  been  made. 


( W)  -Abated  by  what.    Mifnofmer  or  Addition^  &c.  [  j  03  ] 

X.   T  F  a  man  be  arraigned  upon  indiAment,  he  fhall  not  plead  Aperfun 

^  mifnofmery  but  pl^,  not  guilty,  and  Jhall  give  in  evidence  attainted  iy 

that  be  $s  not  the  fame  perfon ;  but  if  he  be  the  &me  perfon,  then  no  5^/**^*^^ 

matter  for  the  nufnofmer.     But  contra  in  appeal^  for  there  mifnof-  r^^hn^i 

mer  is  a  good  plea,  and  if  he  be  outlawed  upon  mifiiomor,  it  feems  Gordon 

to  be  error.    Br.  IndiAment,  pi.  201.  cites  i  H.  5.  $.  AudJi"' 

toule  pleaded  that  his  name  mttAltxaider,  It  was  adjudged  by  (he  cemmiffioners  of  the  forfeited 
rftatrs  in  Scotland,  that  this  was  no  attaint  of  Alexander ;  and  the  commtifiooers  of  the  forfeited 
eiUtcs  in  England,  appealing  to  the  Houfe  of  Lords,  wbo  took  the  opinion  of  the  jndfes,  which 
was  UeliTcred  bj  the  Lord  Cb«  J.  Prate,  via.  T^at  tb«  aaainder  of  M^yorOcneral  Thomas  Goi« 

don 
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4on  did  not  attaint  Alexander^  and  that  if  upon  fucb  attainder  he  had  been  brought  to  the  lor  of 
B.  R.  and  had  made  this  matter  appsar,  that  court  could  not  have  awarded  execution  agaiDflhiiil, 
the  lords  affirmed  the  decree.  Wms'sRep.  612.  6x6.  Hill.  1719.  Grantham  and  al.  comioiflioo* 
ers,  &c.  of  the  forfeited  cftatcs  v.  Ale  xander  Gordon.— -—S.  P.  in  December  foHowin*,  in  the  Hoafe 
of  Lords,  the  attamder  being  by  the  name  of  Patrick^  whereas  hjs  name  was  ^Uxandtr.  Wms't 
Jlep^  617.  iaa  note  added  by  the  editor,  cites  it  iS  the  cafe  of  Grantham  &  aL  v.  Farquarfon. 

2.  A  man  was  indtSled  offtlony  the  ^th  ofMay^  anno  21  H,J.  and 
jf*  B.  was  indited  for fuffering  him  to  efcape  tht  firfl  day  of  May^  ann 
21.  fupra  di£^o;  and  becaufe  it  appears  that  it  was  before  the  in- 
di£fatient  therefore  he  was  difcharged.  But  Brook  fays,  it  fiem^ 
that  it  appears  that  the  efcape  was  before  the  felony  done -^  for  the  de- 
fendant might  have  him  in  ward  for  the  felony,  and  permit  bim  to 
efcape  before  he  was  indided  of  it*     Br.  Corone,  pi.  62.  cites  21 

H.  7-  34- 

3.  A,  was  indicted  for  ftriking  in  St  Paul's  church-yard.    He 

fUadid  that  he  was  by  the  queen's  patent  created  Garter  King  of  Army 
and  demanded  judgment,  becaufe  he  was  not  fo  namedj  and  be- 
caufe it  was  a  name  parcel  of  his  dignity  and  not  of  his  office  mlj; 
for  the'  patent  is  creamus  coronamus  ic  nomeu  imponimus  de  Gar- 
ter Rex  Heraldorum,  therefore  in  all  fuits  agatnft  him  he  is  to  be 
named  by  this  name^  and  for  this  caufe  he  was  difcharged  of  the 
indi&ment.    Cro.  £.  224.  Pafch.  33  £liz.  B.  R.  Deihick'scafe. 

(X)     Ncn-Pros,  entered.     In  what  Cafes. 

I,  'T^H  O  UGH,  the  record  of  the  outlawry  of  the  defendant,  and 
•*  all  other  proceedings  againft  him,  be  in  B.  R.  yet  by  the  fta- 
tute  of  6  H,  8.  6.  we  miy  fend  them  down  to  the  Old  Bailey ;  but  we 
could  not  fend  them  a  record  of  an  indi£hnent  before  that  fiatute, 
and  fuch  cafes  have  been  fometimes  tried  at  nifi  prius.  And  Holt 
quoted  the  case  of  one  Turner,  in  my  Lfd.  Hale's  time,  who 
was  brought  hither  from  the  Old  Bailey  to  reverfe  his  oudawrj'; 
and  the  court  were  clear  for  fending  him  i)ack,  if  the  proiecutor 
had  not  defired  he  (hould  be  tried  here.  Atni  in  all  cafes  whatfinury 
where  the  indidiment  happens  to  come  hithe/,  though  it  be  not  hj 
certiorari'^  we  may,  in  our  difcretion,  fend  it  back.  And  fo  it  wa* 
ruled  here;  per  Holt  Ch.  J.  12  Mod*  562.  Mich.  13  W.  3.  the 
King  V.  Young. 

2.  An  indidtment  was  for  perjury ;  the  defendant  entered  into  a 
recognizance  to  try  it,  and  was  dcfirous  to  carry  it  down  t9  trjy 
hut  the  profecutor  entered  a  non-pros.  Per  Cur.  It  was^  an  ancient 
but  illegal  practice,  that  if  an  indi<Ament  had  lain  ftill  for  a  long; 
time,  to  enter  a  non  pros  upon  it.  But  that  ought  not  to  he  without 
leave  of  the  attorney  genera  l^  nor  even  at  the  requefl  of  the  profecutor  j 
r  A.OX  1  ^^^  ^^  would  be  ojt  intolerable  mifchief,  that  it  (hould  be  at  the  dif- 
^  ^  '^  "■  cretion  of  the  profecutor  to  make  an  end  of  the  king^s  fuit,  ani 
alfo-  to  get  a  bill  for  an  infamous  crime  found  of  record  againft 
one,  and  by  fuch  entry  of  non  pros  deprrve  liim  of  the  means  of 
clearing  hirnfeU"  by  trial.  And  for  thofc  reafoiis  the  court  fet  it 
alide  'y  and  if  the  indictment  be  vitious,  an  acquittal  in  it  will  be 
no.  bar  to  a  new  one,  12  Mod.  648.  Hill,  i^  W.  3  the  King  v. 
Cranmer« 

(Y)  fritd 
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(Y)     Tried  How.    Where  there  zrtfeveral  IndiSt^ 

ments  for  the  fame  Thing,  ♦ 

f,  viz.   S.  C.6 

grand  ^«'-.  '9> 


iury^  and  H.  is  acquitted  on  the  one;  yet  be  muft  be  tried  on  the  nameof 
other  to  which  he  may  plead  the  former  acquittal;  but  the  ufage  Caiiiford*i; 
of  the  Old  Bailey  is,  and  indeed,  fo  is  the  faireft  courfe,  to  try  him  ^^* 
on  both  indt£lments  at  otice.     t  Salk.  382.  Mich,  3  Anns,  B.  R, 
the  Q|ieen  v.  Cullifbrdi 

See  for  more  matter  relating  to  feveral  diviilons  of  SJn&iCtlllCntSf 
under  jforgprP)  f^ZlxMz  (fntC^')  and  other  proper  Heads. 


gnDotfement.  ^^^^ 

— Faitt  (G) 

(A)   Indorfement.     The  EfFed  thereof,  and  Plead-  '^}:t(^ 

ings.  pi-  "• 

I.  XirHERE  it  is  writtcrt  on  the  back  of  an  obligation,  fr/-  And  by 
*^^    ceivid  10  L  in  part  of  payment)  it  may  he  pleaded',  per  him  it  is 
Bfownew    Quaere.    Br.  Faits,  pi.  32.  cites  ai  H.  6.  5.  fn°^f  ^''*^ 

condition  indorfed*  that  paftt  im  dorfo  Meatiomi  fndfi^  Qfr.  Qnxre  inde.  Br.  Pleadings  pi.  25* 
tites  S.  C.  .  ■  ■  And  as  to  the  point  ofpaymeat  as  above^  be  ihail  plead  that  f^tt,  &f(.  tboi  10  ^ 
U  faiJy  9czm  Quxre.  *  Ibid. 

2.  And  upon  a  (heriff^s  bond  of  20  /•  indorfed  thus,  to  fave  tht 
Jheriff  harmUfsy  he  (hall  plead  it  as  a  condition.  Br.  Pleadings,  pK 
23.  cites  21  H.  6.  51. 


26  H*  V*  9*  fbot  it 

mould  bo 
H.  8.] 

4«  An  indiSlnuni  of  forcible  entry  was  preferred  to  the  grand  *  See  For- 
jury^  vrtio  returned  thus,  (viz.)  •  as  to  the  entry  withforce^  ignora^  ^XyX^L 
onus ;  as  to  the  detainer  with  forcey  hitla  vera.    But  this  indorfe-  u%, 
ment  not  being  fpyed,  but  being  tdcen  by  the  juftices  of  die  peace 
for  a  full  indicfment  in  both  points,  thev  award  reftitution ;  but 
upon  certifying  this  indt&nent  in  B,  R.  oy  certiorari,  and  the  in- 
dorfement returned  as  above,  they  award  re-reftitution.    It  was 
moved  that  they  ought  not  to  regard  the  indorfement;  for  the 
court  did  not  fend  for  that,  but  only  for  the  indidment ;  and  this  [  4O5  ] 
indorfement  makes  it  to  be  no  indi&ment  at  all,  and  fo  the  clerk 
xi  the  peace  has  done  more  thaa  he  vras  commanded  to  do.    But 

Vol.  XIV.  I  i  per 
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per  Cur.  die  indorfement  is  parcel  of  the  indiSlmentj  end  the  perfec* 
tion  of  it  J  and  the  court  fent  for  the  indictment,  cum  omnibus  id 
tangent,  and  the  indorfement  touches  it  principally;  for  it  is  the 
•  life  of  it.  And  per  Cur.  after  fuch  finding,  the  profecutor  ought 
to  have  preferred  a  new  indictment  for  the  forcible  deteuner  onlyj 
for  now,  being  made  one  intire  indictment,  and  the  jury  finding 
only  the  laft,  it  is  no  inditStment  at  all.  Yelv.  99.  the  King  v. 
Ford  &  al. 

5.  A  leafe  may  be  determined  by  force  of  a  condition  indorfcdovk 
the  backfide  thereof,  if  it  be  before  the  enfealing  and  delivery,  as 
well  as  by  force  of  a  condition  within  the  deed.  Lro.  J.  456.  Alich. 
15  Jac.  B.  R.  Griffin  v.  Stanhope, 

6.  A.  devtfed  lands  to  truftces  for  a  term  of  60  years,  to  pay  Icga- 
ciesy  remainder  to  B.  his  daughter  in  tail,  &c.  J.  S.  with  coiifent  of 
firiends,  married  B.  at  16.  By  marriage  articles  J,  S.  covenanted  to 
pay  the  legacies,  being  1500  /.  within y?;ir  months  after  the  marriage. 
And  B.'s  friends  covenanted  in  her  behalf  that  B,  when  ofagejhould 

fettle  her  ejlateon  y.  S.for  life^  Isc,  and  J.  S,  gave  a  flatute  andalfs 
a  mortgage  of  his  own  eftate  to  fecure  payment  of  the  legacies,  and 
by  indorfement  on  the  mortgage  the  fame  wa^  to  he  voidunlefs  B*s  efatt 
was  fettled  on  %  S,  Afterwards  B.  died  an  infant^  the  legacies  mt 
pqid.  It  was  held  that  the  indorfement  on  the  mortgage  only  was 
fufficient  to  difcharge  the  ftatute  and  articles  alfo,  all  being  executed 
at  one  and  the  (ame  time,  the  fame  witneil'cs  and  part  of  the  fame 

*  agreement,  and  all  to  be  looked  upon  as  but  one  conve}'ance.  Hill. 
1703.  2  Vern.  457.  Lawrence  v.  Blatchford. 


•h 


9r«  Con{l2U 
ble-Plead- 
iftjfs — Faits 
(M.  A)  pi. 
aH.  29.—— 
I'refpafs. 


(A)  3)nUucement» 

I-  F  JM  replevin.^  the  defendant  juflified  for  damage  fcafarJ  hy  a  lecfi 
*'  made  to  him  hy  S.  and  the  plaintiff  pleaded  a  bar  which  was  mt 
good,  ahfque  hoc^  that  5.  leafed ^  and  per  Cur.  he  ought  to  make  a  gai 
plea  to  induce  the  ahfque  hoc^  or  further  plead^  and  fay  ne  Uffa  pas.  Br. 
Pleadings,  pi.  35.  cites  9  E.  4.  5. 

2.  So  in  every  other  cafe^  where  the  defendant  or  plaintiff  pleads  a 

plea  or  title^  and  traverjes  by  an  ahfque  hocy  the  plea  cr  title^  which 

induces  the  travcrfe,  ought  to  he  good ;  quod  nota,  becaufe  \t  is  no 

plea  tofay-i  ahfque  boc^  that  he  leafedy  &c.  without  mere;  quod  nota. 

,    ^^  ^        iBr.  Ibid. 

for  that 

nne  J.  W.  was  fcifed  in  fee  of  bnd  in  D.  and  ^anteel  a  rent  ckir^e  ^unvr  tU  Ift  of  M,  M'iff  cf  A» 
nvhich  J^.  Akd  xntfjiutey  ani  M*  nvas  hii  adimniflian  /x,  and  the  deftrtdart^  at  fft  vaut^  took  a  dijirrfi  i*>  '^ 
[aid  land  for  the  faid  rent,  by  command  of  M.  and  impounded  ihcm  Uiere,  4vid  traverfei  the  /  »ij? 
tn  any  other  place,  it  was  held  ill  upon  deraurrer ;  for  the  mducement^is  not  fufficient  caufe  of  j'lftj- 
ficationfor  taking  the  diftrefs;  becaufe  this  rent  was  detcmiincd'by  the  death  of  A.  byrtjii*n 
9hrre  cannot  ^  an  occujfant  of  rent,  and  M.  is  not  alTignee  by  the  takivg  of  adminil%ration.  For  none 
can  make  a  title  to  rent  to  have  it  aj^ainft  the  tertenanty  unlefs  he  be  party  to  the  deed,  or  convrys 
a  fufficient  tide  under  it.  And  (b  judgment  was  fur  the  plaintiff.  C|fo.  £.  901.  £.  44  £Ui*  ^* 
R.  Salter  v.  Butler. 

So  infaiff  imptijonment  in  Loiufon  from  the  icih  to  tie  If^th  of  Stftlemhtr,  defendant  fufrfits  thiihe^'-^i 
9t,:pr  andji'fiiit  if  peQC§  im  P.  md  tiai  «  robbery  vnts  done  tUte,atS  the  ^lahtliff  Wj  fijf^'^^  <*- 


S.  p.  And 

therefore 
jn  trover, 
where  the 
defendant 
juf^ifiedf 


hrt>:igh  befort  hlnif  and  hecaufe  he  Jtemfdjujpiciwiy  he  Attained  him  in  Hi  hovft^  dm  !>'^  tor  time  U  tbedeclara» 
tiifJt  mentionidf  to  examine  him  and  one  y.  ^,  tuho  was  not  apprehended^  eoncerning  the  j.iid  robbery ^  and  ajttrm 
Kuatdtf  upvt  the  l^th  of  September,  d;  liver ed  him  over  /»  the  «t«;  mnyor,  and  travetjetb  the  imprifonment  in 
London  \  and  adjudged  upon  demurrer,  that  the  indncement  to  the  traverfe  was  not  good;  for  a 
juftice  of  pence  cannot  detain  in  prifon  a  perfon  fufpetf\ed,  bnt  during  a  j:onvenient  lime  only,  to 
examine  him,  whidi  the  law  intendb  to  be  three  days,  and  witliin  that  time  to  take  his  examina- 
tion, and  fend  him  to  .prifon,  and  ought  not  to  detain  him  as  long  as  he  pieafe,  as  here  he  did  18 
days,  neither  ought  *  he  to  detain  him  in  prifon  in  hi«  own  houfe,  but  to  commit  him  to  th© 
common  ga*^!  of  the  county  ;  for  otherwife,  when  tlie  juflices  come  to  deliver  the  gaol,  he  is  not 
in  the  i^aol,  and  may  not  be  delivered,  and  fo  fiiould  lie  longer  than  is  reafonnble.  See  the  (la- 
tutes  5  H.  4.  10.  ft  £.  4.  8.  and  here  he  took  not  any  examination,  but  delivered  him  over  with- 
out, which  was  not  lawful ;  and  therefore  adjudged  for  the  plaintiff.  Cro.  £.  829.  Pafch.  43 
Eliz.  C.  B.  Scavage  v.  Taieham.  iti  \  aq(\  1 

J.  If  a  record  be  pleaded  in  bar^  it  ought  fb  be  entirely  and  cer-  s.  p.  And 
tainly  recited ;  becaufe  the  record  only  is  the  matter  of  the  fub-  fo  where  it 
ftancc,  and  the  effcft  of  the  bar,  the  which  ought  to  be  full  and  per-  »s  the  fonn- 
kA ;  but  where  the  recital  of  the  record  is  only  a  conveyance  to  t^g  p^aPn- 
the  benefit  of  a  flatute  (as  in  the  cafe  of  IherifTs  bond  by  23  H.  tiffs  fuit* 
6.)  and  not  the  efted^  of  the  bar,  but  an  inducement  and  con-  h«  muftaU 
vcyance  to  it ;  in  fuch  cafe,  it  is  not  neceflary  that  fuch  convey-  ^^^\j^!^ 
ance  and  inducement  be  fo  certainly  pleaded,  as  the  efFe£t  itfelf  truly ;  a. 
oui^ht  to  be.     PI.  C.  65.  b.  Arg.  Mich.  4  K.  6.  in  cafe  of  Dyve  v.  therwife 
Manningham.  nn*!r±^ 

•    o  ,  only  con- 

veyance.    Co.  Litt.  30  V  a.  (m)  In  debt  for  an  tjeapty  the  plaintiff  dechred  that  the  fiifaur 

'Mas  committed  and  ffc.iped,  and  becaufe  he  did  not  fty  prout  p  itet  per  recordtm,  the  defendant  demurred 
generally,  but  adjudged  for  the  plaintiff;  for  the  gid  of  the  adlion  was  the  efcape,  and  the  eom^- 
witmcnt  tu.u  only  inducement :  and  by  G.  Eyre  J.  the  matter  here  is  grounded  on  the  faO,  and  noC 
on  the  matter  of  record ;  for  nihil  debet  is  a  good  plea.  Aod  the  rule  in  Co.  Litt*  303*  Whertt 
the  difference  is  taken  between  cafes,  where  the  record  is  the  very  foundation,  and  where  induce- 
ment is  a  good  diverfity.  2  Salk.  565,  Mich.  6  W.  &  M.  B.  R.  Waites  v.  Briggs.  ^»$  Mod. 
8,  S.  C.  And  by  Holt  Ch.  J.  In  dsbt  on  a  judgment  it  was  faid,  ^nod  cum  recupfrjJJ'rt,  %;.  and 
though  it  did  not  fay  prout  patrt  f/er  recordu.fi,  yet  it  v/a^  i^ood,  and  fo  ic  has  been  held  ;  for  it  was 
but  inducement,  and  yet  it  was  agreed,  tliat  in  fucji  cafe,  tlie  dcfenilaat  may  plead  nul  tiel  record* 
5  Mod.  9.  in  S.  C.           a  Salk.  565.  in  S.  C 

4.  It  is  a  general  rule  in  the  cafe  both  of  the  king  and  a  fubjefti  ^'> »"  'V^''- 
that  nothing  can  be  an  inducement  to  a  traverfe  but  what  is  traverjable.  TntrutT^l- 
2  Le.*32.  pi.  37.  31  Eliz.  in  the  Exchequer  ;  per  Manwood^  in  fendants 

Norris's  cafe.  pleaded  a  de» 

fierj  in  tar. 

The  court  held  clearly,  that  a  defccnt  is  no  pla^  nor  any  title  a^ainfl  the  ptetn»  And  they  all  hch'j 
that  a  ftoffmf'ft  niivht  bi'  iin  inducemmt  to  a  traverfe,  Lut  ntt  a  dfcint ;  fo  that  a  traverfe  in  thi^  cafc> 
being  induced  by  tiie  defcent,  which  is  not  travcrfable,  is  not  good.     See  Ibii).  Norri»*s  cafe. 

5.  That  which  is  alleged  by  way  of  conveyance,  or  inducement 
to  the  fubfhnce  of  the  matter,  need  not  be  fo  certainly  alleged  as 
that  which  is  thefuhjlance  itfelf.     Co.  Litt.  303.  (k). 

6.  Where  a  promife  is  but  inducement,  to  the  bringing  of  an 
SiSWon^  It  need  not  be  ft  forth  preclfely,  but  otherv/ife  where  it  is 
the  very  ground  of  the  adion  brought.  Reg,  Plac.  21.  cites  Stile's 
Praft.  Reg.  pag.  30. 

7.  In  fci,  fa.  upon  a  recognizance  of  bail  on  a  writ  of  error  of  a    * 
judgment  in  debt  given  in  C.  B.  conditioned^  that  if  the  plaintiff'  be 
nonjuitj  the  writ  of  error  difcontinued^  or  judgment  offinncdj  then  /;/ 
Jhould  payj  ice.  deiend^Lnt  prayed  oyer,  :!Li\d  pleaded  that  the  plaintiff 
in  error  did  profecute  the  writ  of  errcr^  and  affigned  errors^  et  quel 
placitumfuperptadid^  breve  de  errore  adhuc  pendet  indeierminctum^ 

I  i  a  ^c*  1  hs 


40^  information* 

yc.  The  plaintiff  replied^  that  the  judgment  was  affirmed^  ahjqui  he 
ftudpliuitumpifidet  smUUrminaturfhiic.  Defendant  demurred,  and 
adjudged  for  the  plaintiff  in  C.  B.  But  upon  error  brought  in  B. 
R.  the  court  held  the  replication  naught ;  becaufe  it  makes  that  a 
matter  rf  inducement^  which  Jhould  have  been  the  point  in  ijfue ;  and 
alfo,  becaufe  the  traverfe  puts  a  matter  in  iffue  to  be  tried  by  the 
country,  and  was  going  to  reverfe  the  judgment,  but  an  exception 
was  ftarted  to  the  writ  of  error,  for  which  it  was  quafhed.  2  Salic. 
529.  Pafch.  4  Annas,  B.  R.  Fanfhaw  v.  Morrifon. 


[407]  (A)  gnfiDete, 

1.     A     League  mutui  auxilii  cannot  be  between  a  chriftian  king 
Jt\,  and  an  infidel.     Arg.  Skin.  204.  in  cafe  of  the  Eaft-In- 

dia  Company  v.  Sandys.—  cites  4  Inft.  155. 
^*"^»  il-         ^'  ^'  f^^cnis  to  be  agreed  to  be  a  good  exception  to  a  witnefsy  that 
nMion**  "    ^^  *s  an  infideU    2  Hawk.  PI.  C.  434.  cap.  46.  f.  26.     The  Ser-- 
would  aot    jeant  there  fays,  that  he  takes  this  to  be,  that  he  believes  neither  the 
dif^bie  Old  or  New  Tejlament  to  be  the  word  of  God\  on  one  of  which  our 

wimefl^  ^  '^^^  require  the  oath  Ihould  be  adminiffered.    Ibid. 

that  are  aot  objeaed  to. 


#  3(nforniatton. 

(A)  Antiquity  thereof,  &c.  'and  how  confidcred. 

t .     AN  information  hath  not  otAyfomewhat  in  it  of  an  indie!- 
£^  mint  to  lay  down  the  offence,  but  hath  the  nature  of  an 
action  alfi  for  the  party  to  demand  his  due  as  in  another  a(Elion,  which 
is  his  omce  to  demand  certain,  and  not  the  court's  to  afllign  i  and 
therefore,  if  he  makes  no  demand,  or  demands  what  appears  not  to 
be  due,  his  information  is  infufficient.     Hob.  245.  Trin.   16  Jac. 
Per  Hobart  Ch.  J.  in  cafe  of  Pie  v.  Wcftley. 
Comb.  ui.       ^'  Information  was  brought  by  the  Attorney  General  aj^infl  fe- 
%,  c.— 5  veral  perfons,  for  a  riot  in  pulhng  down  fences,  &c.     On  a  de- 
Mod.  459.    murrer  to  the  information.  Sir  Francis  Winnineton  (hewed  caufc 
?  ll^^  K-  the  laft  term,  viz.  That  the  defendants  ought  not  to  anfwer  to  the 

leeras  to  be   .  .        *         .  1      •       1  •         #•  9      %  r  r 

s.c.bythe  mfomiation,  but  it  ought  m  this  cafe  to  be  by  prefentment  of  a 
name  of  ^  jury.  Holt  Ch.  J.  (aid,  we  cannot  impeach  the  judice  of  feveralof 
Mir.Prynn  s  ^^^  predece(rors.  Informations  were  frequent  in  the  time  of  the 
HoU's  K,ep.  Lord  Hale ;  but  agreed,  that  informations  for  batteries j  &c.  are 
)6i.  3.  c.  oppreflive ;  that  the  Star  Chamber  was  an  ancient  court  at  common 
-—But fee  1^^^  j^j^j  jjj^  proceeded  by  information,  and  therefore  fo  may  we; 
tu&^l  oi  Sir  that  the  ftatute  of  32  H,  o.  of  maintenance,  fuppofeth  informations 
Barthoio-  to  be  as  lawful  as  adions  by  bill  or  plaint,  and  it  was  not  a  new  way 
incwShow-  of  fuing,  &c.  Dolben  J.  faid,  that  informations  were  before  i  Car* 
•ntiquitf  There  is  an  information  mentioned  in  the  inftitutes  to  be  againft 
•lid  iegaiitjT  Plowden  and  others,  in  the  time  Of  Queen  £liz.    Holt  Ch.  J.  faid 

4)biter, 


t4>iter,  that  no  inforraation  could  be  quaihed,  feCus  of  an  indidment.  ^  «feni»- 
In  another  term,  Eyres  and  Dolben  held,  that  informations  are  sSw.  106. 
more  ancient  than  5  Car.  and  per  Dolben,  the  ftatute  of  5  Eliz.  to  125. 
mentions  that  informations  were  more  ancient.     Holt  Ch.  J.  infor-  J^lf  J*- '  Y" 
mations  were  at  common  law;  for  there  is  no  ftatute  that  gives  fecmsfobo 
them.     This  court  cannot  take  indi£hnents  out  of  the  county  in  s.  c.  bm  it 
which  it  fits  ;  but  this  court  hath  all  the  lawful  power  that  die  Star  ^?*?f  ^?^ 
Chamber  had,  and  therefore  may  punifh  oiFences  committed  in^other  ^_  scrchet  ^ 
counties,  which  for  the  greater  part  would  be  unpunifhed,  if  infor-  &  aL 
mations  for  them  would  not  lie  in  this  court.     Per  Dolben  J.  there  [  a  08  1 
arc  feveral  informations  in  the  books  of  entries  of  perjury^  extortion^ 
&c.  Per  Cur.  Clearly,  the  information  lies,  and  judgment  for  the 
King,  nifi,  &c.  Holt's  Rep.  361.  MicL  i  W.  &  M.  the  King  v. 
Abraham,  &aL 

( B)   For  what.  SceBrid2«. 

\      /  —Guardian 

I.  TjPON  the  ftatute  of  2  E.  3.  of  Northampton,  for  going  ^^j^ii^ 

^   armed,  as  walking  about  the  ftreets,  and  going  to  church  proper 

with  a  gun  terrifying  the  king's  fubje£l$,  contra  formam  ftatuti.  3  hca6s. 

Mod*  117.  Mich.  2  Jac.  2.  B.  R.  Sir  John  Knight's  cafe.  Comb.  38. 

9.  w«  Hole 
Ch.  J.  faidy  that  this  offence  had  been  much  greater  and  better  laid  at  tammw  Inu ;  but  th^t 
ttuiugh  this  a£l  be  almoft  gone  in  defuetudioemi  yet  whert  ibt  criwm /haii  t^ar  to  bt  mah  tmlm>y  it 
will  come  within  the  a^,  though  now  there  be  a  general  connivance  to  gentlemen  to  ride  armed 
for  their  fccurity ;  but  afterwards,  he  was  found  not  guilty.  Yec  be  was  afterwards  bound  to 
Che  good  behaviour.    Ibid.  40.  , 

2«  Upon  complaint  made  to  the  court  of  B.  R.  againft  an  officer 
of  the  marfhes  of  Wales,  for  arrejiing  ajurorfwom  to  inquire  for  tht 
king  at  a  leet  there  held  for  the  king,  in  difturbance  of  the  king's 
court,  and  praying  aid  of  B.  R.  as  die  fountain  of  all  courts  leet,  by 
granting  an  attachment  upon  affidavit  produced,  it  was  denied ;  but 
bad  an  officer  of  B.  R.  done  in  like  tnanner,  then  this  court  had  had 
ground  to  grant  this  motion*  But  the  court  advifed  him  to  file  an 
information  againft  the  officer  for  this  difturbance  to  the  IteU  Lat. 
198.  Anon. 

3.  An  information  ivas  moved  for  againft  the  defendant  for  in- 
hery  at  an  eleiiion  of  a  new  mayor  for  a  corporation,  and  becaufe^ 
when  he  found  he  could  not  fucceed  in  the  choice  of  the  defendant^ 
the  old  mayor  withdrew  himfelfon  the  day  of  thi  ili£tiony  fo  that  a 
new  mayor  could  not  be  chofeny  though  the  common  counfel  did  all  in 
their  power  to  proceed  to  an  eledion,  by  appearing  on  the  ftairs  in 
the  town  hall  for  that  purpofe,  but  the  door  was  locked  by  the 
defendant  (the  old  mayor)  and  a  book  belonging  to  die  corporation 
was  taken  away  \  (o  that  for  want  of  choofing  a  mayor  on  the  day 
of  election,  the  corporation  was  diflblved ;  and  a  rule  was  made  to 
fliew  caufe  why,  &c.  and  afterwards  in  Hillary  term  it  appeared  that 
there  was  bribery  en  both  fides,  fo  informations  were  filed  againft  both 
parties ;  and  the  court  agreed  that  bribery  was  a  fufficient  caufe  to 
remove  a  man  from  bis  office,  and  was  an  offence  by  which  the  very 
conftitution  of  the  eovemment  might  be  altered.  8  Mod.  i86« 
Mich*  to  6eo«  the  &ng  v.  the  Mayor  of  Tiverton* 

113  4-  Upon 


4o9 


3[nfotmation4 


6.  p.  Caith.  4.  Upon  the  ftatute  of  5  W  6  £.  6.  14.  for  buying  live  cattle  dni 
465.  Mich.  feUing  themagairty  not  havinz  kept  them  5  weeks*  Skin,  iio,  Trirt. 
fc.^-.!i„"g  35  Car.  2.  B.  R.  Anon. 

y.  Qa4e.—i *•!  Salk.  37s.  ^.  C.—— Holt's  Rep.  363.  S.  C. 

5.  For  ofFefing  to  buy  votes  in  order/or  eUnion  to  parliament,  iz 
Mod.  3 J  4.  Mich.  II  W.  3.  the  King  v.  Taylor. 

6.  In  an  information  for  fending  a  challenge  to  a  commiffhner  of  the 
land  tax^  in  order  to  deter  others  from  executing  the  f aid  office  furfuant 
to  an  a£t  of  parliament^  bfc,  the  defendant  demurred,  and  judgment 
was  given  for  bim  by  reafon  thejiatute  was  mifrecited\  for  though 
^his  was  an  offence  punifhable  at  common  law^  yet  being  tied  up  by 
a  particular  relation  to  the  flatute  as  done  to  a  commiffioner  created 
by  that  ftatute,  if  there  was  no  fuch  ftatute,  there  could  be  no  fuch 
frommiflioner,  and  confequently  no  offence.  Comb.  477.  Pafcb.  10 
W.  3.  B.  R.  the  King  v.  Dove. 

7.  Information  for  a  cheat  by  obtaining  judgment  in  debt  indirectly 
and  by  undue  practice  againjl  a  feme  zvhilefole^  but  now  the  wife  of  L* 

r  4P9  1  ^^^  vjhofe  lands  are  extended  upon  this  judgment  5  the  evidence  was 
that  p.  one  of  the  defendants,  who  was  a  ihop-keeper  in  London, 
became  acquainted  with  the  fame  feme  who  was  well  born  but  had  no 
portion,  and  undertook  to  provide  for  her  a  hujband  of  a  good  ejtate\ 
and  for  this  purpofe  he  went  to  L.  who  had  an  ejiatcj  and  informed 
bim  that  the  faid  feme  had  4000  /.  portion^  and  alfo  told  the  faid  fem« 
that  L.  had  a  greater  efhte  than  in  truth  he  had ;  and  the  day  before 
they  were  to  be  married^  got  the  feme  to  a  tavern^  where  he  told  her 
that  for  her  better  provifion  after  her  marriage  in  cafe  the  baron 
would  not  maintain  her  well,  fhe  ought  to  feal  certain  papers,  which 
as  it  feems  were  a  warrant  of  attorney  and  releafe  of  errors,  and 
thereupon  he  paid  her  about  100/.  before  witnejfesj  and  imnudiaielf 
had  her  into  the  next  roonty  and  took  it  away  from  her  again*  And 
fipon  evidence  given  by  the  feme  of  this  matter  P.  was  found  guilt^ 
and  thereupon  the  court  fct  afidc  the  faid  judgment,  and  r.  was 
(committed  and  fined  for  pretending. this  to  be  a  true  debt  due  to. 
Wm  without  any  truft.  Sid.  431.  Mich.  21  Car.  2..  B.  R.  the 
King  V.  Parris  x  al. 

8.  An  information  was  filed  againft  one  for  cheating  feveral  by 
firawing  them  in  to  play  with  him  for  money  and  putting  faife  dice 
Upon  them.     7  Mod.  40.  Trin.  i  Annac,  B.  R.  Anon. 

9.  For  combination  among  feveral  button-makers  not  to  fell  under 
fuch  a  price 'y  and  per  Holt  it  is  fit  that  all  confederacies  by  thofc  of 

a  trade  to  raife  their  rates  be  fupprefTed.     12  Mod.  248.  Mich.  10 

W-  3.  Anon. 

Si4.  T74,  ^^'  Irforniation  v^zs  againft  feveral  for  confpiring  to  depauperate 

LC,  the  farmers  of  the  excfe^  by  agreeing  among   themfelves  not  to 

make  any  gall6n-beer  for  fuch  a  time  to  be  fold  to  the  poor,  nor 

any  ale  ^ut  of  fuch  a  price,  and  fo  to  difable  them  to  pay  their  rent 

to  the  king,  being  1 18000/.  a  year.  Lev.  125.  Hill.  15  &  16  Car* 

2.  B.  R.  the  King  v.  Sterling  &  al. 

5Mod.ai8.       M»  An  information  was  brought  for  confpiring  to  marry  an  in* 

f  «i.  S.  V.    fqni  under  iS^f^n  and  heir  apparent  of  R.  M,  Bfft  to  C.  H,  a  wo^ 

.  .      •  num 


3[nfotmatidm  4^9 

man  of  ill  fame  and  no  fortunty  and  he  married  her  accordingly ;  a^^  ^^ 
the  court  /aid  it  was  a  great  crime  and  worthy  to  be  punifhed,  and  LTjueavl^' 
that  fo  it  (hould  be  if  they  could  any  way  get  at  it ;  adjornatur.  was  given 
Comb.  456.  Mich,  o  W.  3.  B.  R.  the  King  v.  Thorp.  to  file  .m  in- 

^•^  ^  "^  or  formation 

pro  niale-ge(lara  againft  two  for  procuring  a  gentleman's  fon  to  marry  a  woman  of  infamous  rc- 
I>utativ;n^  7  Mod.  39.  Triu.  i  Annae,  B.  R.  the  Queen  v.  Blacket  and  Roblufon. 

12.  A  coroner  having  fworn  the  jury  to  inquire  of  the  death  of 
one  fuppofed  to  be  a  fclode  fe,  Titid^  finding  the  evidence  veryjlrong^ 
took  offf&me  of  the  inquefi  \  and  though  it  was  faid  that  this  coroner 
was  a  weak  fiJly  man,  yet  Holt  faid,  there  was  no  reafon  w*hy  an  in- 
formation fliould  not  be  againft  him.  12  Mod.  493.  Pafch.  13  W. 
3.  the  King  v.  Stukeley. 

13.  An  information  was  granted  againft  one  for  counterfeiting 
or  pretending  himfclf  to  he  hewitched^y  a  poor  woman  who  was 
thereupon  indicfted  for  witchcraft  and  acquitted,  and  the  whole  diw 
covered  to  be  a  cheat.  12  Mod.  556.  Mich.  13  W.  3.  B.  R.  Hath^ 
away's  cafe. 

14.  Againft  a  dyer  for  woading  his  cloth  only  to  the  third  fiaH 
(whereas  the  cuftom  of  dyers  was  to  wood  it  to  the  fourth  flail)  and 
then  marking  it  with  the  company's  feal  as  if  it  had  been  woaded  to 
the  fourth  flail ;  he  was  found  guilty  of  woading  it,  only  to  the 
third  ftall,  but  not  of  fetting  fuch  mark  to  it,  for  which  reafon  the 
court  was  of  opinion  no  judgment  ought  to  be  againft  the  defen-* 
dant.     Skin.  108.  Pafch.  35  Car.  2.  the  King  v.  Worralh 

15.  For  difturbing  riotofo  clamoribus  &  vociferationibus  the  elec-* 
iion  of  lailiffs  and  burgejfes  of  a  corporation ;  but  judgment  was 
arrefted  upon  the  pleadings.  Holt's  Rep.  353.  Trin.  6  Annae,  the 
Corporation  of  Bewdley's  cafe. 

16.  Information  was  upon  ftat.  8  &  9  W.  3.  cap.  19.  f.  63. 
againft  K.  late  receiver  general  of  the  cuftoms,  that  the  defendant 
in  order  to  get  great  gains  to  himfelf,  did  fraudulently  and  falfely 
indorfe  20  exchequer  bills  as  if  they  had  bren-  received  for  cuflomSy 
and  paid  them  into  the  exchequer  the  fame  day^  as  if  they  had  been  - 

truly  indorfed^  in  deccptionem  &  dcfraudationem  didli  domini  regis  j  L  4^^  J 
upon  not  guilty  pleaded,  the  defendant  was  convidled  ;  but  for  faults 
in  the  pleadings  judgment  was  arrefted.     i  Salk.  375.  Hill,  n  W. 
3.  B.  R.  the  King  v.  Knight. 

17.  For  oppreffively  taking  and  extorting  feveral  fums  of  money  Show.  389. 
exceeding  the  ancient  rate  and  price  for  pafjage  over  a  river  \  but  SX^-Holt't 
judgment  was  arrefted  for  a  fault  in  the  plead'mgs.    Carth.  226.  5  ^  ^  ^' 
Pafch.  4  W.  &  M.  B.  R.  the  King  v.  Roberts; 

18.  An  information  was  filed  for  2ifalfe  return  by  a  mayor  to  a  S.  P.  and 
mandamus^  it  being:  made  in  the  name  of  the  major  part  of  the  cor^  ^^^^Z^  "P; 

•f  *•  y  -KM-^^  rs  r  ir-'^v.  T»r      onaconluU 

poratton  without  their  confent.     12  Mod.  308,  309.  Mich,  II  W.  iatio»,  iho 
3.  the  King  v.  the  Borough  of  Abington.  m.i;V//y  he 

cjai*ijl  him, 
and  nuikt  a  return  in  bis  name  ;  yet  it  (hall  be  taken  to  be  his,  if  he  does  not  come  and  diuvow  il.   € 
Mod.  15a.  Pafch.  3  AunaCyB.  R.  tlie  Queen  v.  Chapman,  late  mayor  of  Bath. 

19.  A ti  information  was  filed  againft  a  gaoler  for  fuffering  one 
taken  up  upon  an  excom,  capiendo  to  go  ai  large*  12  Mod.  434* 
Mich.  12  W.  3.  Anon, 

li  4  30.  An 
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5  Mod.  906.  20.  An  information  was  filed  a^ainft  certain  perfons  for  tlutt  dief 
there  iUs  ^^  enemies,  &c.  to  the  government  hired  a  boat  during  a  war  tuito 
not  by  way  France  in  order  to  go  thither^  intending  to  aid  and  afiift  the  king's 
ofiDforma-  enemies,  though  they  did  not  adjually  go  thither,  but  only  in-» 

iL'di^mcnt   ^^^^"^^  *^'    ^^^'  ^37-  ^^^^'  ^  ^'  3*  ^-  ^'  *^  ^^"S  ^'*  Cowpcr 

^ '  and  al. 

21.  S^  for  writing  a  Utter  to  another  to  moderate  bis  xoalt/or  thai  , 
the  kingy  meaning  King  James  the  7.d.  would  befoon  refloredy  and  that 
for  further  fatisfaftion  herein,  he  would  foon  hear  ^i2X  many  lord? 
would  repair  to  him  to  France,  and  what  to  do  diere  he  might  guefs, 
12  Mod.  31 1.  Mich.  1 1  W.  3,  the  King  v.  Lawrence,' 

22.  An  information  was  againft  Tijufiice  of  peace  for  not  conviSfing 
ferfonsfor  being  at  a  conventicle ;  feveral  exceptions  were  takep^but 
the  court  gave  judgment,  becaufe  he  refufed  to  admintfter  an  oath 
which  he  is  bound  and  required  to  do  by  the  22  Car*  2.  I.  though  no( 
bound  to  convid  them  upoif  that  oath  unlefs  he  (ee  reafon.  Skin^ 
60.  Mich.  34  Car.  2.  Smith  v.  Langham, 

23.  Upon  a  motion  to  file  an  information  againft  TijuJHceofpeac^ 
for  fending  the  profecutor  to  the  houfe  of  correfiion  without  fuffi^ient 
'caufe\  upon  a  rule  to  fhew  caufe,  he  (hewed  that  the  proiecutor's 
m^dler  complained  to  the  defendant  that  his  faid  fervant  was  faucj 
and  gave  his  (the  mafter's)  hoifes  too  much  corn;  but  the  court 
holding  this*not  a  fufHcient  caufe  for  fending  a  man  to  th^  houfe  of 
i:x)rre£tion ;  leave  was  given  to  file  an  information.  8  Mod.  45^ 
Pafch.  7  Geo.  the  King  v.  Okey. 

24.  It  was  moved  for  leave  to  file  an  information  againft  a  /j^ 
tice  of  peace  being  mayor  of  S,  for  denying  a  warrant  to  the  profecutor 
who  was  beaten  by  T,  5.  as  being  for  negledl  of  publick  juftice  i 
but  a  rule  being  made  to  (hew  caufe^  it  was  fhewn  that  the  mayor 
had  feveral  people  then  before  him  to  be  examined  concerning  a  riot 
vdiich  happened  on  that  fame  day,  and  it  being  late  at  night  he  i- 
fired  him  to  come  the  next  day^  which  is  the  denial  complained  of, 
land  thereupon  the  rule  was  difcharged  \  becaufe  the  mayor  had  done 
what  juftice  he  could ;  and  the  profecutor's  intent  being  to  bring 
the  mayor  into  difgrace  and  inflame  the  corporatioji  againft  himi 
the  profecutor  was  ordered  to  pay  the  cofts  of  the  motion.  8  Mod. 
337.  Mich.  II  Geo.  the  King  v.  Nicho]ls. 

'  25.  An  information  was  againft  one  for  killing  a  nobleman* s  dog^ 
fetting  forth,  that  Lord  S.  was  riding  in  the  vill  pf  D.  in  com. 
.  Middlefex,  and  that  his  grey-hound  being  then  and  there  following 
}iim  the  defendant  drew  his  fword,  and  then  and  there  killed  the  dog, 
12  Mod.  377.  Pafch.  12  W.  3.  the  King  v.  Challoner. 

26.  Information  was  iilcd  againft  one  for  building  of  locks  on  the 
river  Thames  to  the  ob/i ruling  of  navigation.  12  Mod.  615.  Hill. 
^3  W.  3.  the  King  v.  Clark. 

27.  An  information  was  filed  againft  a  man  who  fet  lip  a  lottery^ 
and  after  run  away  without  drawing  it.  12  Mod.  495.  rafch.  13 
W.  3.  Anon.  '  ' 

fAIll        28.  For  taking  and  marrying  a  daughter  without  confexit  of 
5cc  Gnnr-    ^^  f-'-tiier^j  ^yhjch  is  offence  at  commpn.Uw,    3idi  387*  Lev,  257. 

dian  (D.  a)  ihe  King  7.  Twiflcton. 
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tl9.  If  tile  marjhall  9f  the  Kin^s  Bench  mjbehave  hlnfelf  in  his 
ffflce  to  the  prejudice  of  any ^  he  ^ho  is  prejudiced  by  his  mifdemeanor 
may  prefer  an  information  againft  him  in  this  court  2  L.  P.  R. 
^9*  cites  HilK  23  Car.  Bi  R.  and  if  he  be  found  guilty  upon  a  trial 
thereupon,  he  may  be  fined  by  this  court  and  fhall  make  latisfa^tion 
to  the  party  alfo.  Ibid. 

30.  An  information  was  moved  for  againft  a  mayor  for  taxing  * 
feveral  perfons  who  lived  out  of  the  corporation  to  contribute  to  the 

iui/ding  a  bridge  and  other  charges  within  the  corporation ;  the 
mayor  (hewed  for  caufe  that  though  they  lived  not  within  the  cor^ 
poration,  yet  they  dwelt  within  the  liberties  thereof  and  were  intitled 
to  the  tike  privileges  ofthofe  who  lived  within  it,  one  whereof  was  t9 
he  exempt  from  all  taxes  in  the  county  at  large,  fo  that  it  is  rcdbnable 
that  they  ihould  be  contributory  to  the  charges  within  the  corpora- 
tion when  they  had  the  benefit  of  all  the  privileges  thereof,  and 
that  the  tax  now  in  quejiion  had  been  paid  by  fucb  out^dwellers  time 
cut  of  mind.  But  the  court  direded' that  this  matter  fbould  be  tried 
Vpon  ^n  information,  and  that  for  two  reafons,  the  one  becaufe  a 
fingle  perfofi  might  not  be  able  to  conteft  this  matter  in  an  a6lion 
againft  the  whole  corporation;  and  the  other. becaufe  if  a  verdi<^ 
ihould  pafs  for  or  againft  fuch  fingle  perfon,  it  would  not  end  the 
conteft  which  might  happen  againft  the  reft.  8  Mod,  114.  HilL 
9  Geo.  the  King  v.  the  Mayor  of  Tenterdcn. 

31.  A  clerk  in  Chancenr  was  committed  by  the  Lord  Keeper 
for  a  yery  high  mijdemeanor  sn  fending  writs  into  the  country  with 

fofiyelkw  wax  upon  them  without  l^ing  fealed  by  the  great  leal  as  if 
they  had  been  actually  fealfd,  and  this  was  faid  to  be  a  mifdemeanor 
next  to  counterfeiting  the  feal ;  and  he  was  bound  in  1000/.  him- 
ielf  and  two  more  in  500  /.  each,  for  his  appearance  in  order  to  an 
information.     X2  Mod.  355.  Pafch.  12  W.  3.  Hatcher's  cafe. 

32.  An  information  was  exhibited  for  felling  an  ink-horn  made  Seo  latenC 
of  pnixed  bafe  metal  for  fterling  but  without  any  mark  put  to  it,  as  (^)* 

for  an  offence  at  common  law ;  and  the  court  was  of  opinion  that 
if  he  fell  fuch  metal,  though  h\xt  for  a  reafonahle  price,  yet  it  is  an 
offence  and  that  no  fuch  metal  ought  to  oe  made,  citea  Arg.  Skin. 
X09.  as  Pargiter's  cafe. 

33.  An  information  was  for  not  taking  the  oaths,  and  aSling  ae 
an  alderman  after  the  time  lapfed  for  the  taking  them*  Skin.  583. 
Trin.  7  W.  3.  the  King  v.  Haines. 

34*  Pn  a  motion  to  me  an  infonnation  againft  the  mayor  and 
|>orge(res  of  M.  upon  an  affidavit  of  the  town  clerk  of  M.  for  admit- 
ting one  H.  not  having  taken  the  oaths  of  abjuration  and  fupremacy 
at  the  time,  to  be  a  capital  burgefs  of  M.  which  was  /;;  1714 »  per 
Cur.  )f  he  took  not  the  oaths  at  the  time,  he  is  not  qualified  to  be 
a  bureefs,  and  the  length  of  time  wherein  he  continued  to  be  fo,  will 
not  obftnid  the  filing  an  information  againft  him,  but  then,  after  fo 
long  time,  diere  ought  to  be  clear  proof  rf  his  wilful  refufal,  or  volun- 
tary negleil,  to  take  the  oaths ;  but  certainly  an  information  ou^ht 
not  to  fe  granted  on  the  oath  of  the  town  clerk  himfelf  becaufe  it  is 
pis  fiiult  that  H.  did  not  take  the  oaths,  and  it  was  likewife  his  duty 
(9  discover  ;bc  not  taking  them,  which  for  fo  many  years  together 
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be  had  not  done,  and  therefore  that  length  oftimejhall  gain  d  fn^ 

fumptlon  in  his  favour,  efpecially  as  in  this  cafe  it  is  proved  by  other 

uffdcvitSj  that  he  took  aU  the  oaths  he  believed  to  be  requifite  for  him 

to  take  at  the  time  of  his  election.     And  fo  the  information  was 

not  granted.     8  Mod.  55.  Trin.   7  Geo.  1722,  the  King  v.  the 

•  Mayor  and  Burgeflfes  of  Malmfbury, 

4  Mod.  269.       35-  For  negledling  and  refufing  to  take  upon  him  the  office  of  m 

S.  c.——    Jheriff',     The  defendant  pleaded,  that  he  was  a  proteftant  diflcnter, 

^armide     ^^^  ^^^  "^^  received  the  facrament  within  a  year,  and  pleaded  the 

for  an  in-     ftatute  of  toleration  of  proteftant  diflenters,  and  that  he  was  exempt 

formation     by  that  ftatute.     ♦  But  judgment  was  given  againft  him.    i  Salk. 

iTq"^' war!^  167.  Hai.  6  W.  &  M.  thcTCing,  &c.  v.  Larwood. 

r»ito,  againft  on«  for  refufing  to  take  upon  himfelf  the  office  oi  c9mmimcoutuU'maM  of  Bridal aherhs 
was  chofen.     Bui  the  couit  denied  the  motion,  and  faid,  their  remet^  was  to  proceed  by  their  by- 
laws,  in  order  to  compel  hinft,  he  mt  being  a  public  'iffictry  as  a  fheriff  h,  &c.     But  had  they  applied 
to  the  court  for  a  mandamus,  they  (houkl  have  had  it.     1 1  Mod.  14a.  Miclu  6  Annae,  the  Q^tta 
T.  Hungerford* 

^41 2  J  36.  Information  was  brought  againft  zpopijh  recufanty  who  con-- 
formed^  and  afterwards  came  not  to  church.  Skin.  1 14.  Trin.  35 
Car.  2.  Anon. 

37.  Uport  a  motion  for  an  information  againft  die  overfeers-  of 
<he  poor  of  the  parifli  of  W.  for  removing  a  poor  perfony  ill  of  the 
fmall  pox  into  another  parijhy  from  W.  where  (he  was  an  inhabitant^ 
and  the  feflions  rcfufmg  to  give  relief.  The  Chief  Juftice  faid,  that 
where  a  perfon  is  vifited  with  fickncfs  by  the  aft  of  God^  he  ought 
not  to  be  removed  from  the  place«whcre  he  is  fick,  to  the  farther  en- 
dangering his  health,  without  an  order  of  two  juftices  ;  and  if  fuch 
order  is  made  by  the  juJliceSy  knotuing  him  to  be  jicky  an  information 
fiall  go  againft  them ;  whereupon  a  rule  was  made  to  (hew  caufe. 
Afterwards,  upon  fliewing  caufe,  they  denied  the  h&  alleged,  and 
moved  that  the  rVile  might  be  difcharged  ;  for  that  this  woman  who 

,  was  really  fettled  in  that  pariih  to  which  (he  was  removed,  would, 

upon  the  trial  of  this  information,  be  evidence  againft  the  parifh  of 
W.  and  gain  a  fettlemcnt  there.  But  the  court  was  of  opinion^ 
taaX  the  fa£t  being  controverted,  and  carrying  fuch  barbari^  with 
it,  it  is  requifite  it  (hould  be  tried  upon  an  information,  and  then 
the  jury  would  be  proper  judges  of  the  truth.  8  Mod.  326.  Mich. 
II  Geo.  the  King  v.  Edwards. 

38.  Upon  a  fuggeftion  to  the  court,  that  refcous  is  made  to  the 
Jheriffy  coroner^  l^c.  the  court  will  award  procefs  againft  the  ref- 
cuer;  per  Nottingham  Attorney  General,  Arderne  Ch.  B.  and 
Laicon  did  not  deny  it.  And  it  was  agreed  clearly  by  the  re« 
porter,  that  upon  fuggejlion  thereof  they  will  awatd  procefs.  Quaere, 
if  this  be  fe  the  exchequer  only,  or  in  all  courts  of  record  ?  Br. 
Surmife,  pi.  3.  cites  39  H.  6.  41. 

So  for  rcf-  39*  ^^  information  was  filed  againft  an  cnfign  of  £he  guard,  for 
cuini;  a  per-  refciiing  one  arrefted  in  the  Park  by  the  Ld^  Ch*  fuftice^s  warrant* 
f  n  from       jj  Mod.  256.  Jourdan's  cafe. 

the  fheriff  -*        -^ 

in  tk  ttmpUy  (as  it  feeros.)  Sec  12  Mod.  556.  Mich.  13  W.  3 ▼.  Tracy. 

40.  Information  for  a  fcandalous  narrative  licemfod  by  tho  drfen* 
•dant  Speaker  of  the  Houfe  o/^Cb^nw^w,  being  Dangerfield's  narrative, 

refusing 
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TtfleEflng  en  a  nobleman^  (the  E.  of  Peterboroue;h) ;  the  deFendant 
pleaded,  that  he  did  it  by  order  of  the  Houfe  of  Commons^  and  de- 
manded judgment  if  this  court  will  take  conufancc  of  it.  The 
Att-  Gen.  demurred,  and  afterwards  the  defendant  pleaded  the 
common  plea,  quod  non  vult  contendere  cum  domino  rege,  and 
was  fined  10,000 /.  Comb.  l8.  Pafch.  2  Jac.  2.  U.  R.  the  King  v.  • 
Williams. 

41.  For  fcandalous  words  of  a  jujtice  of  peace^  concerning  his  of- 
fice, and  the  ex6rcife  of  it;  for  it  glances  on  the  government,  and 
defendant  was  fined  lool.  Carth.  14.  K.  v.  Darby. 

42.  It  was  moved  for  leave  to  file  an  information  againft  ^fchooU 
hoy  at  Winchefter  School,  about  15  years  old^for  ajjaultingy  beatings 
and  challenging  one  Eyres  a  clergyman,  who  was  then  the  fecond 
nutjler  of  that  fchool,  for  no  other  caufe,  but  reproving  the  defendant 
for  fomething  done  at  fchool.  And  a  rule  was  made  to  fhew  caufe. 
8  Mod.  283.  Trin.  10  Geo.  the  King  v.  Sir  Cha.  HoUoway. 

43.  In  an  information  fox  fpiriting  uivay  a  child^  and  carrying 
him  to  Jamaica.  Pemberton  Ch,  J.  declared  the  law  to  be  againft 
him.,  it  not  being  lawful  to  take  a  child  under  age,  though  he  pre- 
tend to  have  no  friends^  &c.  and  carry  him  away ;  for  that  the  parifli 
might  have  bound  him  out,  and  be  may  have  a  matter ;  and  if  not, 
he  ought  to  be  bound  by  ajuftice  of  peace,  and  for  a  reafonable 
time.  Skin.  47.  Pafch.  34  Cir.  2.  the  King  v.  Willmore. 

44.  An  information  upon  the  ftatute  of  i  Jac.  cap.  22.  becaufe  [  4^3  i 
the  defendant  allocavit  &  ngillavit  vigint.  coria  tannat.  Anglice  tan- 

ned  JkinSy  not  being  good  and  fufficient.  Skin.  366.  lylich.  5  W.  & 
M.  Leonard  v.  Beech. 

45.  An  information  ^vas  moved  for  againft  one  for  building  a 
wharf  contrary  to  'a  private  a£f  of  parliament  for  m^^klng  a  river 
navigable ;  the  court  faid,  that  though  it  was  not  an  act  of  fo  pub- 
lick  a  nature,  as  that  they  ought  ex  officio  to  take  notice  of  it,  yet 
becaufe  it  was  for  the  publick  goody  and  the  matter  [complained  of] 
direSfly  againft  tt^  they  gave  leave  to  file  an  information ;  but  they 
held,  that  an  information  will  not  lie  for  the  violation  of  a  private 

Jlatute.  12  Mod.  398.  Pafch.  12  W.  3.  Anon. 

46.  Leave  was  given  to  file  an  information  againft  the  defen- 
dant, by  whom  the  plaintiff's  wife  was  inveigled  away^  and  who 
procured  merchants  and  tradcjmen  to  fell  goods  to  her^  in  order  tofaddle 
the  hufband  with  the  debt,  he  agreeing  with  the  fellers  to  deliver 
the  goods  back  again.  12  Mod.  454.  Pafch.  13  W,  3.  Pocock 
V.  Thornicroft. 

47.  A  will  was  proved  in  a  conftjlory  court,  and  taken  away  by 
tne  in  order  to  cheat  legatees,  (as  he  thought).  And  per  Holt  Ch. 
J.  the  probate  is  authority  enough  for  the  legatees  to  go  upon,  though 
the  will  be  loft;  and  the  offence  need  not.  go  unpunifhed ;  for  they 
may  have  indldment  or  information.  12  Mod.  325.  Mich.  11  W. 
.3 v.  Deer. 

48.  An  information  was  brought  upon  35  H.  8.  17.  for  con-* 
verting  wood-land  into  arable  and  pajlure :  exception  was  taken  be- 
caufe it  was  not  Ihewn  in  the  information,  that  the  kind  was  fet 
apart  and  ified  for  wood-land,  according  to  the  words  of  the  ftatute ; 

bu: 
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but  it  was  not  allowed,  it  being  iaid  bofcos,  &c.  and  (aid,  that  fi>r 
cutting  d'ium  timber^  growing  fparjim^  and  turning  it  into  aralUj  no 
information  lies  on  this  ftatute »  but  the  court  would  not  quafli  i^ 
it  being  an  information.  Skin.  52.  die  King  v.  Ld.  Stafford. 

49.  Leave  was  moved  for  to  file  an  information  againft  the  de- 
fendant for  thefe  words  Jf  oh  of  a  juflice  ofuace^  viz*  He  is  an  old  rogue 
for  fending  his  warrant  for  me.     Holt  Ch.  J.  faid,  that  he  defervcd 

to  be  bound  to  his  good  bchaviouri  though  it  be  not  proper  for  that 
juftice  to  do  it,  but  rather  to  get  one  of  his  brothers  to  do  it  for  him  ; 
and  leave  was  denied,  the  court'defiring  them  to  go  by  way  of  in- 
didfancnt  if  they  would.  12  Mod.  514,  Pafeh.  13  W.  3.  the  King 
V.  Lee. 

50.  Writing  afcandabus^  provoking  letter  to  a  perfon  that  was  iti 
debt,  and  gone  into  the  King's  Bench  prifon,  Raym.  20i«  Midu 
22  Car.  2.  .King  v.  Sanders. 


Via.  Ac  (C)  In  what  Cafes. 

*  I.  T  F  a  man  be  bailiff  of  tbe  king  by  paroly  fo  that  he  cannot  he 

-*-  eompMed  to  accofint^  yet  if  information  be  given  thereof  in  the 

Exchequer,  he  ihall  account ;  per  Vavifor.    And  fo  fee,  that  where 

the  king  has  no  record  to  aid  him,  hcjball  be  aided  very  ofken  bf  in* 

formation.    Br.  Prerogative,  pL  94.  cites  15  H.  7.  17. 

2.  That  information  would  ferve  injiead  ofofficey  iee  Br.  Surmifi^ 

pL  30.  the  latter  part. 

s.c.l)iitnot      3*  ^^  information  was  brought  in  the  Exchequer /ir  an  intru'^ 

cxaaty.S.P.  Jion  into  the  lauds  of  tbe  kingy  and  cutting  1000  oaksy  £/r.     The  de- 

is  in  3  inft.    fendant  pleaded  not  guilty.     The  witnefies  fwore  that  die  land  was 

name^of       ^  great  waft,  parcel  of  the  king's  poflcilion,  and  N.  and  odiers  had 

Nanny  aad    cut  down  1500  oaks,  every  one  worth  20  s.    Upon  which  N.  was 

Rowland  ap  found  guilty  to  the  value  of  1 500i     Afterwards  N.  brought  his  bill 

^'"'  oi perjury  in  the  Star  Chamber  againft  the  witnelTes,  alleging  the 

land  not  to  be  the  king's,  that  they  cut  down  no  trees,  and  that  any 

there  was  not  of  that  value.     This  matter  being  referred,  out  of  the 

Star  Chamber  to  the  2  Chief  Juftices,  they  refolved,  that  the  now 

[.  I  .  1  defendants  ought  not  to  anfwer  to  the  •  right  of  the  land\  for  it 
^  ^  -I  would  be  inconvenient  to  examine  it  in  that  court  \  but  to  die  reft, 
Hawk*Pi.l  which  were  matters  of  fa£fy  they  oueht  to  anfwer,  Cro.  J.  212, 
c.  262!  cap.  Mich.  6  Jac.  Nannge  v.  Rowland  ap  Ellis  &  al* 

26.  f.  9.  but 

cited  at  (F)  infra. 

4«  An  information  will  not  lie  when  zflatute  doth  barely  prohibit 

a  thing.    Vent.  63.  Hilt.  21  &  22  Car.  2.  Crofton's  cafe. 

•  On  a  5,     ^  i^  s  fK  ^  M,  cap.  x8.  recites,  that  malicious  perfons  hady 

S^*n"[n      '"^^^  of  late  than  in  time  pajty  procured  to  be  exhibited  and  profecuted 

formation     inforntations  in  the  King^s  Bench  for  ♦  trefpaffis^  batteries  and  other 


S^*n"[n  '"^^^  of  late  than  in  time  pajy  procured  to  be  exhibited  and  profecuted 
*  ^":ion  inforntations  in  the  King^s  Bench  for  ♦  trefpaffis^  batteries  and  other 
in  nature  of  rnifdemeanorsy  and  after  the  parties  fo  infarmei  againft  had  apbearedand 
a  ifuo  war-  pjgadedy  the  informers  hadfeldom  proceeded  any  farther y  wherety  tbe  par* 
r^iS  St       t'^tfo  informed  againft  had  been  put  to  great  charges^  andakkougb  ver^ 


3[nfotmatfon;  414- 

ili£is  had  hetn  given  for  tbtnty  or  a  tulU  profequi  tntertit  thtyhad  no  rt~  "«r^»  *«• 
mecfy/or  tbdr  cofiu  ^  ^^'^ 

what  authority  they  admatttd perfoni  to  befreemtn  of  the  Coq)oration  who  did  mt  S9t  within  the  bormighf 
the  motion  was  pretended  to  be  on  l.elulf  of  the  freemen^  wIk>  by  this  means  wpre  incroaohed 
upon;  and  an  information  was  granted,  becaufe  ic  was  a  fufiion  of  rigU^  and  there  was  no  other 
way  to  try  it,  nor  to  redrefs  the  parties  concemeA*  Is  a  quo  warranto^  the  judgment  is  to  feife 
the  franchife  into  the  king's  hands ;  bui  in  an  information  at  berey  it  it  to  ovift  the  defendant  of 
Che  pariicuiar  franchife.  x  Salk.  374.  Hill.  10  W.  3.  B.  R.  the  King  ▼.  the  MayoTy  ftc  of 
Hot  ford.— But  afterwards  a  motion  was  made  to  fet  afide  the  procefF,  becaufe  no  reiogm^ 
KJ-.C-:  tuai  given  according  to  this  acl ;  and  this  being  to  trj^a  righti  tho  queftion  was  whether 
it  w.c  within  the  words  of  the  ftatute,  trefpafles^  batteries,  and  other  Tncfdemeanon,  wfaidi 
arc  fi  i'  Oi-)i<.s  wranghng  matters  of  an*  inferior  nature*  But  per  Cur.  this  ufurpatioa  here  pro- 
tenv'.cJ  r,'jt^  a  unftlcmeamry  and  the  mfbrroation  might  be  as  vexatious  in  this  caiei  as  in  trelpa^ 
orb.tti  ly;  t'at  ihh  is  a  remedied  law  to  pmtent  vexation^  aaedwufi  be  ccnjlnud  accordinpy*  And 
cherctorc  i!k-  procefs  was  ordered  to  be  fet  afide,  but  the  informatioa  ftood.  i  mUl*  37i« 
Pafch   12  W.  3.  S.  C— -Carth.  503.  Mich,  ri  W.  5.  B.  H.  S.  C« 

• 

6.  A  rd'indamus  was  granted  to  the  furgeofCs  company^  to  thoofe 
tfficers^  ivho  made  a  ntnrn  undir  thitr  common  Jeal^  and  a  rule 
being  iTioved  for,  and  granted  to  file  an  information  againft  fome 
particular  perfons  for  that  return,  Holt  Ch.  J,  (aid,  the  court  rmifi 
proceed  by  way  (f  information  \  for  Uinga  matter  concerning  puUtci 
government^  no  particular  perfon  \t  fo  concerned  in  intereft  as  to 
maintain  an  aSion,  and  the  information  muft  he  granted  againft  par^ 
ticular  perfons^  though  the  return  be  under  their  common  feal  i 
for  there  is  no  other  way  to  try  their  right,  and  if  it  be  found  for 
the  king,  there  muft  be  a  peremptory  mandamus.  Perhaps  we  (hall 
fet  a  fmall  fine,  i  Salk.  374.  Tr'm,  ii  W.  3.  B.  R.  The  calc 
of  the  /Surgeon's  Company. 

(D)  At  what  Hme^^  and  beforft  whom. 

I.    AN  informer  muft  commence  his  fuit  within  a  year  after  Ae  The^^ff 
-^^   offence  done,  otherwife  he  (hall  not  have  a  moiety  of  the  ^^^^ " 
penalty.    And  if  he  has  put  in  his  information,  though  the  party  ftrained  to 
is  notferved  with  procefs  to  anfwer  it,  yet  the  lame  appropriates  the  a  year  after 
penalty  to  him.    Godb.  158.  pi.  216.  Mich.  6  Jac.  B.  R.  Anon.     ^^^^ 

but  that  reftraint  did  only  extend  to  vommm  informrs,    3  Le.  237.  Mich.  32  St  33  Eliz.  in  Scaco» 
Broughton  v.  Prince. 

2.  No  information  by  common  informer  can  be  brought  before 
jufiices  of  the  peace^  juftices  of  affife,  or  jufUces  of  oyer  and  ter* 
miner.    Jo.  193.  Mich.  4  Car.  B.R. 

3.  After  the  attorney^general  has  informed  upon  a  penal  lawy  no 
other  can.     Hard.  201.  Mich.  13  Car.  2.  Att.  Gen.  v 

4.  When  an  informer  hath  attached  his  a^on  in  a  court,  ^m- 
ther  informer  cannot  inform  for  the  lame  thing.     Sti.417.  Pafch. 

1654.  B.R.  Anon.  Cro.E. 

.  325.  s,  p. 

debated*  Green! v.  Edwards.        5  Rep.  38.  bv— >The  former  infornnation  is  a  good  bar  if  it 

b>  bonajidef  and  if  it  be  not  bona  fide,  the  plaintiff  may  aver  the  fraud.  Mof.  it  8.  Chnlchman  v. 

Writhe.— If  there  be  %  informations  ia  the  iame  day  for  the  fame  offence^  the  court  can  give 

'ud^ment  for  neither.  Hob.  128.  Pye  v.  Cook.— —If  he  would  plead  that  other  infbrmatioa 

\.:\%  exhibited  in  the  (ame  term,  he  (hpuld  plead  that  this  information  was  exhibited  t/tli  die  in 

:rie  term^  and  that  at  another  day  bero^p  ia  the  fame  term,  the  other  information  was  exhi- 

b:ieJ.    a  Lev*  X4i«  Trio,  ay  Car.  Jit  B.IU  >^tttchinfoa  t«  Thomas. 

(£)  Proceedings 
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4^5  Sn^tmation. 

^(E)  Proceedings  in  general. 

I 

!•  'T^  Hough  an  information  be  faulty  in  the  body  of  it,  yet  die 

'*'  court  will  not  quajh  it  on  motion^  but  the  defendant  muft  dt- 
tnur  t<i  it  for  its  infufficiency.  2L.P.  R.  59.  dies  Paich.  1650. 
B.R.  24  May.  But  it  is  otherwifeOfan  indi^bnent.  The  dif- 
ference feems  to  be,  becaufe  informations  ufe  to  be  preferred  fdr 
greater  offences,  ^nd  more  pcrniciqus  to  the  common-wealth  than 
indictments  uTually  are.  * 

2.  Note,  that  it  was  faid  by  Keeling  J.  for  law,  and  agreed  by 
•    the  court,  that  if  any  ipformation  be  exhibited  by  the  attorney  gene* 

raly  or  the  mafter  of  the  crown  office^  the  court  will  quajh  it  upon  mo-' 
'  tiony  if  there  ie  cauf^y  for  this  is  ex  officio  j  but  otherwife  it  is  of 
ain  information  exhibited  by  otfjer  common  perfons  \  for  this  (hall  not 
be  quaihed  by  motion,  by  reafon  in  this  cafe  there  (hall  be  coft$« 
Sid.  152.  Trin.  15  Car.  2.  .B«  R-  Fountain's  c^fe, 

3.  It  was  faid  by  ferjeant  Mainard  that  after  ^jidence given  in  an 
information  the  king's  counfel  may,  without  the  party  s  confent, 
withdraw  a  juror  and  try  it  over  again*  Vent.  28»  Pafch.  21  Car. 
2.  B.  R.  Anon. 

4.  An  information  being  upon  an  ancient  ftatute  of  continued 
ufe,  and  general  good;  though  the  time  of  making  thefiatute  be 
tmllakeny  yet  the  information  was  held  to  be  good.  Skin.  iii» 
Trin.  35  Car.  2.  B.  R.  Anon. 

5.  If  a  man  be  bound  by  recognizance  f^  appear  the  firfi  day  of  the 
termj  and  is  charged  upon  his  appearance  witfi  an  information^  in 
cafe  the  information  be  laid  in  Middlefex^  the  party  has  time  to 
plead  during  all  that  term, fo  that  it  cannot  come  to  trial  in  the  term, 
hut  in  cafe  it  be  laid  in  any  other  countyj  the  party  fhall  have  time  to 
plead  till  the  next  term ;  for  he  is  as  much  concerned  to  defend 
himfelf  in  thofe  cafes  as  in  any  civil  a&ion ;  and  fuice  the  law 
allows  him  counfel,  the  law  allows  him  time  likewife  to  confuk 
with  them.    2  Salk.  514.  Mich,  i  W.  &  M.  B.  R.  Anon. 

infonnar*'  crown  in  the  court  of  King^s  Bench  Jhall  not  without  exprefs  order 
tions  might  ^ii;tf/i  in  open  QO\xt\  file  any  information  for  any  irefpafs  or  mifdemeanory 
be  filed  Qy>  ijjiig  Q„y  p^Qcefs  thereupon  before  hefhallhave  taken  a  recognizance 
wKrf/oB,  in  from  the  perfon  procuring  fuch  information j  with  the  place  ^  hit 
the  name  abode^  title  or  profeffton  to  be  entredy  to  the  perfon  againfl  whom  fuch 
^^  f  i^for^nafion  is  to  be  exhibited^  in  the  penality  of  20I.  that  he  will  ef- 
thc  crown  fe^lually  profecute  fuch  infoni^tion,  and  abide  by^  and  obfervefucb 
office,  but  orders  as  the  court  Jball  direSiy  which  recognizance  the,  clerk  of  the 
fince  this  crown^  and  alfo  every  jujiice  of  peace  (where  the  caufe  of  fuch  in^ 
4  &^OK  formatien  Jball  arife)  are  impowered  to  take ;  and  the  clerk  of  the 
&  Ai,c.i2.  croivn  Jhall  make  an  entry  thereof  upon  record,  and  Jhall  file  a  niemo" 
h  cannot  be  randum  thereof  in  bis  office ;  and  in  cafe  any  perfon  again/I  whom  any 
^ve^oftbe  information  Jhall  be  exhibited  Jhall  appear  and  plead  to  ijfue,  and  the 
court,  and  profscutor  Jhall  net  at  his  cwn  cofts  within  one  year  after  ijjue  joined 
that  to  procure  the  fame  to  be  triedy  or  if  upon  fuch  trial  a  verdiil  pafs  for 
Tolgus  'and    '^^  defendant^  or  in  cafe  the  informer  procure  a  noli  profequiy  the  court 

if 
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*i  authmzedto  award  to  the  defendant  his  cofts,  unlefs  the  judge  before  vexatious 

whtmrfuch  inforTnatlon  Jhall  be  tried  (hall  at  •  the  trial  f  certify  upon  matters; 

recora  that  there  was  a  reafonable  caufey^r  exhibiting fuch  informa-  fj^g'^^- 

tion ;  and  in  cafe  the  informer  jhall  nctj  within  three  months  after  the  in  cafe  o€ 


record'that  tfierewasa  reafonable  caufey^r  exhibiting  fuch  informa-  fj^^'^^ 
tion ;  and  in  cafe  the  informer  jhall  nctj  within  three  months  after  the  in  c 
co^s  taxed  and  demand  made^pay  to  the  defendant  the  f aid  cojisy  the  acquittal  or 


defendant  jhali  have  the  benefit  of  the  f aid  recognizance,  h     'JJ^i 

12  Mod.  398.  Pafch.  22  W.  3.  Anon. f  Holt  Ch.  J.  faidi  he  took  it,  tli.n  where  this  a^ 

fpeaks  of  a  certificate  to  be  maJc  by  ttie  judge  that  there  wa?  probable  c;mfe  of  fuch  infnnnacion, 
it  is  intended  that  fuch  certilicate  /hali  be  tnterfd  upon  the  fw/hu,  elfe  the  defendani  being  ac« 
quitted  muft  have  his  co(b  taxed.  Comb.  345.  Mich.  7  W.  3.  B.  R.  Auoo.  f^AI  6l 

S,  7.  Nothing  in  this  a^  Jhall  extend  to  any  other  informations  than 
fuch  as  are  exhibited  in  the  name  of  their  majejly^s  coroner  or  attorney 
in  the  court  of  Kin^s  Bench^  commonly  called  the  majier  of  the  crown   . 
office. 

7«  If  a  man  be  outlawed  by  procefs  in  an  information,  and  comes 
in  and  reverfes  the  outlawry,  he  mujt  plead  inflanter  to  the  informa- 
tion.    I  Salic.  371.  Mich.  7  W.  3.  B.  R.  the  King  v.  HilL 

8.  The  court  refufed  to  quajh  an  information,  filed  by  the  attor- 
ney general,  upon  a  motion,  i  Salk.  372.  Hill.  8  W.  3.  B.  R.  the 
Kmg  V.  Gregory. 

9.  If  rule  be  for  filing  information,  and  non-pros,  be  thereupon  The  Wki- 
for  non-appearance  of  the  defendant,  a  new  one  cannot  be  without  J^f^j^^ 
a  new'rule\  for  the  firft  was  executed;  and  here  the  court  gave  a  leave  to 
new  rule,  upon  payment  of  cods.    12  Mod.  319.  Mich.  11  W.  3.  enur^nm^ 
the  King  V.  Warburton.  />ro^  upon 

**  •  an  infor- 

mation in  order  toJiU  another ,  and  Sir  Samuel  Afhtree  the  mailer  of  the  crown  office  faid>  the 
courfe  was  to  come  to  him  and  pay  cods  upon  the  inform  at  ion  and  then  enter  a  non-pros,  and 
per  Car.  you  (haU  not  file  a  fecond  before  the  firft  be  difcharged.  Mich,  ix  W.  3. 12  Mo<L 
3s  5*  Anon. 

10.  In  the  cafe  of  the  information  againft  the  town  of  Hertford, 
after  it  was  filed  at  another  day  the  court  was  moved  to  ftop  it,  if 
there  were  notfecurity  for  cofls  according  to  the  late  a«Sl  of  parlia- 
ment. Holt  Ch.  J.  faid  he  doubted  it  was  too  late  after  the  infor^ 
mationfiled^  efpecially  by  motion,  but  perhaps  they  may  plead  it. 
12  Mod.  325.  Mich.  II  W.  3.  Anon. 

11.  Information  againft  a  corporation;  the  firft  procefs  out  of  '  ^"^K*,, 
the  crown  office  was  a  venire  facias  in  nature  of  afummonsy  which  }^^y,  1* 
'Was  made  returnable  in  Eajler  term^  anno  11  W.  3.  upon  which  a  B.R.S.C 
dijiringas  ifiued  returnable  crafl,  Trin,   and  upon   that  return  a 

fecond  dijiringas  was  made  returnable  in  1 5  days  in  the  fame  Trinity 
term^  and  upon  the  return  thereof  a  third  dijiringas  was  made  tejicd 
in  that  term,  and  returnable  in  this  prefent  Mich,  term^  anno  1 1  W. 
3.  And  now  it  was  moved  in  behalf  of  die  corporation  that  thofe 
two  laft  diftringas's  might  be  difcharged  for  irregularity ;  for  that 
the  procefs  in  thefe  cafes  are  to  be  returnable  de  termino  in  terminum, 
and  not  quicker;  but  that  in  Trinity  term  there  iflued  two  dif- 
tnngas'5,  which  ought  not  to  be.  This  matter  being  referred  to 
Sir  Samuel  Aftry,  the  mafter  of  the  crown-office,  he  reported  that 
the  proceedings  were  regular,  and  that  no  more  than  15  days  is  re- 
quired to  be  between  the  tcltc  and  return  of  thefe  procelfes ;  but 

it 
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it  was  ftUI  infifted  for  the  corporation,  that  there  were  above  ^d 
frecidfnts  in  the  office  in  fuch  informations  againft  corporations 
where  all  the  procefs  was  made  de  termino  in  termnum  \  but  Holt 
Ch«  J.  anfweredy  that  crown  office  virork  was  like  church  work, 
venr  flow  in  its  progrefs,  it  being  ufual  for  the  clerks  to  make  all 
fiich  proceis  out  together,  and  of  the  fame  tefte  and  return  from 
term  to  term  \  but  no  law  requires  that  it  Ihould  be  fo.  Whereupon 
the  proiecutors  moved  for  a  fpecial  rule  to  eftreat  the  iiTues  upon 
thefe  proceffes,  but  no  fuch  rule  was  made,  but  the  jurors  were  left 
to  be  eftreated  in  due  time,  according  to  the  courfe  of  the  court. 
Carth.  503.  Mich.  11  W.  3.  B.  R.  the  King  v.  Hertford 
(Town.) 

12.  In  a  motion  for  an  information  againft  A.  an  affidavit  in  a 
Tttoiion  againft  another  cannot  be  read  \  becaufe  the  fwearer  cannot 
be  profecuted  for  it,  if  it  be  falfe.  x  i  Mod.  141.  Mich.  6  Anns, 
the  Queen  v.  the  Mayor  of  Thetford. 
^  4^  7  J  13*  I^  feems  to  have  been  the  general  pra^ice  not  to  make  an  order 
for  an  information  without  firft  making  a  rule  upon  the  perfon  ccrni- 
plained  oftojbew  caufe  to  the  contrary;  which  rule  is  never  grant- 
ed but  upon  motion  made  in  open  court,  and  grounded  t^on  affida^ 
vit  of  fome  mifdemeanor,  which,  if  true,  either  implies  (ome  enor* 
mity  or  dangerous  tendency,  or  other  fuch  like  circumftances  [as] 
leem  proper  for  the  moft  publick  profecution ;  and  if  the  per/in 
upon  whom  fuch  a  rule  is  made,  having  been  perfonally  fei^ed  with 
it,  do  not^  at  the  day  givon  for  that  purpofe,  give  the  court  good 
Jatisfa£fion  by  affidavit^  that  diere  is  no  reafons^le  caufe  for  the  pro- 
fecution, the  court  generally  grants  the  information^^  and  fometimes, 
upon  fpecial  circumftances,  will  grant  it  againft  thofe,  who  cannot 
be  perfonally  ferved  with  fuch  rule,  as  if  they  purpofely  abfent  tbem^ 
fehes^  ^c,  2  Hawk.  PL  C.  262.  cap.  26.  f.  8. — But  upon  ihewing 
a  reafonable  caufe,  as  that  he  was  acquitted  on  an  indi&nent  before 
for  the  fame  caufe,  or  that  it  is  intended  to  try  a  civil  right,  as  die 
title  to  the  land,  &c.  not  yet  determined,  or  that  the  complaint  is 
trifling,  vexatious,  or  oppreffive,  the  court  will  not  grant  the  infbr* 
mation  unlefs  there  are  fome  extraordinary  circumftances^  whicb 
are  left  to  the  difcretion  of  the  court.    Ibid,  f,  9* 

S^tfitG)  (^)    Pleadings. 

Trial  (E.f.)  '•  jNformation  was  made  by  a  fearcher  for  Jhipping  200  A  be 
pl.  II.  13.  ^  groates  to  carry  beyond  fea^  contrary  to  the  flat ute  of  %  H,  ^ 

The  information  was  good^  without  Jbewing  to  whom  they  belonged  ^ 
quod  nota ;  and  they  were  forfeited  without  fuing  execution  by 
fci.  fa.  for  the  reafon  aforefaid,  and  this  by  proclamation  in  the 
Exchequer ;  and  the  Exchequer  fhall  have  the  third  part  for  the 
king  by  the  iaid  ftatute  of  2  H.  4.  5.  Br.  Surmife,  pU  30*  cites 
5  E.  4.  4. 

2.  Information  In  the  Exchequer,  for  that  the  defendant  bought 
wool  of  W.  JVI  againft  the  flatutOy  ice  where  he  is  no  draper^  nor  4i^ 
he  mate  cUtb  or  yarn  thereof  %  it  U  xx)  pka^^  that  be  did  not  buy  of 
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fP^»  M  but  Jhattfiy^  that  he  did  not  buy  mode  f^fortna^  &c.  for  if  he 
bought  of  W,  N.  or  of  J.  S.  it  is  no  matter^  nor  traverfable,  but 
the  buying  againft  the  ftatute^  Br.  Tniverfe  per,  &c.  pi.  367. 
cites  33  H,  8. 

3.  Ihformation  in  the  Exchequer ;  if  the  defendant  pleads  a  plea^  Br.  Pr«ro- 
€tnd  traverfes  a  material  point  in  the  information^  upon  which  they  p"^f»  P^* 
are  at  ijfue^  there  the  king  cannot  waive  this  ijfue  as  he  may  in  e!  6?'c«i3 
other  cafes,  where  the  king  alone  is  party  without  an  informer,  as  tra* 
above  \  per  the  king's  attorney  and  others.    Bn  Traverfe  per,  &c« 

pi.  369.  cites  38  H.  8. 

4.  An  information  w2&for  uttering  flejh  30  days  forbidden^  unde 
petit  advifamentum  Cur.  fsT  quodforisfaciat  5  /.  for  every  offence  unde 
ipfe  petit  medietatenu  After  verdi(5t  againft  the  defendant  upon 
not  guilty  pleaded,  it  was  moved,  that  there  was  a  Jlatute  which 
givs^s  $L  for  an  offence  but  then  it  divides  it,  one  third  to  the 
kingy  another  third  to  the  informery  and  the  other  to  the  poor ; 
and  the  court  took  time  to  advife;  but  Hobart  Ch.  J.  was  of 
opinion,  that  it  was  infufEcient,  becaufe  an  information  hath 
fortiething  of  the  nature  of  an  a£tion,  and  here  is  a  demand  of 
what  appears  not  to  be  due.  Hob.  245.  Trin.  16  Jac.  Pie  v. 
Weftley. 

5.  Information  was  for  importing  20  pottacoes  of  tobacco  of  foreign 
growth  in  a  veffel  not  belonging  to  any  of  this  nationy  but  it  is 
not  faid  that  the  goods  imported  belonged  to  themy  as  the  z&  runs, 
but  concluded  generally,  contra  formam  Jiatuti  \  after  verdid  it 
was  moved  in  arreft  of  judgment,  that  the  moft  material  part  of  the 
ad  is  omitted,  viz.  (to  them  belongings)  for  if  the  goods  import- 
ed do  not  belong  to  the  people  of  this  nation,  but  to  a  ftranger, 

then  they  are  not  forfeited  within  that  claufe  of  the  late  ad ;  and  the  '"' ^ 

words  contra  formam   ftatuti  will  not  aid  fubftantial  defe6b,  as 

this  is;  and  of  this  opinion  was  the  court,  it  being  the  moft  ma-- 

terial  part  of  the  a£f  which  creates  the  offenccy  and  therefore  ought 

to  be  punSiually  purfued\  and  judgment  was  arrefted ;  but  the  court  f  a  x  8  1 

would  advife  whether  the  judgment  fhould  be,  that  the  party  eat  ^^       J 

indefine  diey  without  the  aflent  of  the  attorney  general.     Hard. 

20,  21.  Mich*  1655.  in  Scacc.  Rook's  cafe.**— -als.  the  King  v. 

Rook. 

6.  Information  for  importing  32  hags  of  fpiceSy  &c.  being  of  the 
growth  of  AftOy  Africay  or  America^  from  Holland  beyond  the  feasy  not 
being  the  place  where  fuch  goods  iverefirfl  or  moft  ufuallyfliipfedfor 
tranfportationy  contra  formam  Jiatuti  (being  the  acl  for  navigation ;) 
the  defendant  pUadedy  that  he  did  not  import  them  contra  formam 

Jiatuti  \  it  was  found  for  the  plaintiiF,  and  moved  in  arreft  of  judg-^ 
ment,  that  it  was  not  alleged  that  thofe  commodities  were  not  of  the 
growth  of  Holland  i  but  it  was  anfwered,  that  that  is  f applied  by  the 
verdilf ;  for  if  they  were,  the  verdid  ought  not  to  be  for  the  plain* 
tiff,  and  the  information  alleging  them  to  be  of  tlie  growth  of 
Ada,  Africa,  or  America,  and  imported  from  Holland,  implies  that 
Holland  is  not  within  any  of  thofe  parts  \  efpecially  it  being  laid 
ionira  formam  Jiatuti  %  tX  adjornatur ;  but  afterwards  they  held 
VouXIV.  Kk  the 
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the  exception  good^  and  judgment  was  arrefted  upon  it.     Hard. 

217.  Mich.  13  Car.  2.  in  Scacc.  Pitcher  v.  Jones, 
pi^c^!^  7.  In  information  of  perjury  in  giving  evidence  in  B.  R.  and 

cap.  26^  f.'  verdiit  for  the  king;  it  was  moved  in  arrcft  of  judgment,  becauTe 
•4.  cites  the  information  was  tHemorandum  quod  T*.  F.  miles  dat  curia  hie 
S.  C.  and  intelligi  ^  informari  quod  termino  Sti,  Hillarii  in  rotuUs  confine^ 
iwuVt  be  ttdrfu  (viz,)  that  D,  brought  his  a^iiorty  and  recites  the  whole  rc- 
confeflVd  cord  and  trial,  and  thut  iieitnAznt  falfum  Jbra/Iitit  facramentum  at 
th..i  .u:s  IS  f^g^  trichy  and  he  moved  that  this  is  mt  pofttive  that  defendant  took 
rcafJmablc  ^  ^^^^  oath,  but  that  continetur  ftc  that  he  took  afalfe  oathj  whcce 
conftruc-  he  ought  to  have  faid  after  the  recital,  thus,  et  ulterius  dat  curls 
tion  ;  and  hic  intcljigi  that  the  defendant  took  a  faJfe  oath  at  that  trial;  but 
c.:nbeln-'  ^^^'"'^  con'idcration  the  court  gave  judgment  againft  the  defendant, 
tended  that  bccaule  the  lote  precedents  are  jo  \  and  now  after  verdiR  it  Jball  be 
it  coiiiJ  h..  takert  a  dijiintl  fentence  betwixt  the  recital  and  the  et  quod.  And  by 
iiTti^T.^  Windham,  the  record  recited  being  in  this  court,  the  judges  fliall 
cord  of  the  take  notice  how  far  the  record  recited  extends,  and  what  that  is  which 
trial  that  is  pofitivciy  rt.laai  fed ;  and  judgment  was  given  accordingly.  Ravm. 
^h  was      34.  Mich.  13  Car.  2.  B.  R.  the  King  v.  Read. 

taken  at  it,  or  that  it  was  talfc. 

Xev.  116.  8.  Information  was  againft  feveral  for  a  confederacy  and  confpiracy 

S.  c.  and     fo  take  uway  the  gallon  trade^  by  which  the  poor  are-iupplied,  and  to 

Hi^dc^*^       caufc  them  to  mutiny  againft  the  farmers  of  excifc ;  and  it  further 

Twifdcn       recited,  that  uhere  the  exeife' is  fettled  upon  the  king  by  parUamenty 

and  Kec-      and  part  of  his  revenue^  the  defendants  have  by  combination  and  con^ 

\\A  ^\h^      federacy  endeavoured  to  depauperate  the  farmers  of  it ;  upon  not  guilty 

bare  con-      pleaded,  the  defendants  were  found  guilty  of  the  confpiracy  to  de- 

fpftmcy  in     pauperate  the  farmers,  but  of  nothing  more.    It  was  moved  to  quafh 

todimtnrh    ^^  information,  ift.  Becaufe  it  was  w/^/W  vi^  armis^  but  this 

the  king**     was  over-rulcd ;  for  confederacies  and  confpiracies  are  not  properly 

revenues      with  force,  but  fecret  and  occult  without  open  power ;  and  feveral 

vitiicnit  aft  informations  are  in  the  Exchequer  without  tliofe  words.      2dly. 

fin:^bic,  and  That  the  defendants  are  not  found  guilty  of  any  offence  ;  for  they 

cites  27        are  acquitted  of  all  but  the  impoverifhing  the  farmers,  and  this  is 

Atr.  24.  43    ,jQ  crime  to  depauperate  another  to  inrich  oncfelf,  and  fuch  general 

But  Wind-  charge  cannot  be  any  offence  as  appears  29  Aff.  45.  Stamf.  95.  (F) 

hnin  J.faid,  but  after  feveral  debates  the  court  adjudged  the  verdi^  good,  upon 

that  if  there  which  judgment  (hall  be  given  for  the  king;  for  the  verdi£l  relates 

^^r  'than     *^  '^^  information^  and  the  information  recites  that  the  exeife  is  parcel 

confpiracy    of  the  king* s  revenue ;  and  though  there  cannot  be  a  confpiracy 

wiiiunit       without  fome  overt  a6l  of  feveral,  yet  they  all  agreed  that  the  con- 

d(  pc^ft^  liad  ^"^^^^^cy  here  is  an  aft  punifhable,  for  which  judgment  (hall  be  given. 

not  been   "    for  the  king ;  and  after  they  were  fined  in  2000  marks,  viz.  one  in 

puuifliMe,    500  and  the  other  in  100  each.  Sid.  174.  Hill.  15  &  16  Car.  2* 

I!^Tre  'viz.    ^^^  ^^"S  V.  Starling  and  15  others. 

a  co'fuUracy  and  coddiuntion  by  ajfcmliinv  tbemfhafor  tbiSpwpoff^  and  he  citeJ  45  E.  3.  I9. 

[410]       9«  An  information  againft  a  ferryman  for  extortion^  was  that  he  ' 
»  li  was  in-  extorted  *  from  diverfe  of  the  king^s  fuhjeHs  unknown  to  the  attorney 
iiftcUby       gcficrdl  p^jj:ng  that  way  divers  fums  of  money  y  exceeding  the  ant  lent 

raify 
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tate^  &C.    The  court  held  that  this  was  too  general  and  tncertahy  the  coun- 
and  by  Holt  Ch,  J.  in  every  fuch  information  a  fmgle  offence  ought  -^^^^^^^^ 
to  be  laid  and  afcertatned  \  becaufe  every  extortion  from  every  par-  that  He 
ticular  perfon  is  a  feparate  and  diftindt  oftence,  and  therefore  they  rMiam 
ought  not  to  be  accumulated  under  a  general  chsrge ;  for  each  oN  If^'^^j' 
fence  requires  a  feparate  and  diftin6^  punifhment  accoiding  to  the  trn^  vv2s 
quantity  of  the  offence,  and  unlefs  it  be  fingly  and  certainly  laid,  ail  mined  bf 
the  court  cannot  proportion  the  fine  or  puniQiment ;  and  judgment  ^^^  ^cfen- 
was  arrefted,     Carth.  226.  Pafch,  4  W.  &M.  B.R.  the  King  v..  counfciif 

Roberts*  the  offence] 

were 
(hewn  certaialyy  which  was  not  done  in  this  cafe.    Comb.  193.  S*C. 

10.  But  Holt*Ch.  J.  faid,  it  is  true,  that  all  informations  of 
the  Exthequer  are  general^  as  in  cafe  above,  but  thereafon  iSy  iecaufi 
they  are  for  certain  penalties.     Ibid.  227- 

11.  Information  upon  thejtatute  8  £2^9  ff^,  3,  cap.  19. /T  63.  was, 
that  Exchequer  bills  were  iflued  according  to  the  form  or  the  itatute, 
and  that  the  defendant  exiflens  nuper  receptor  generalise  ^c,  didfrau~ 
dulently  and  falfely  indorje  20  bills  at  the  cujiom  houfe  quaft  recepta 
tjfent  pro  cujlumisy  i^  eodem  die  paid  them  into  the  jExchequer^  as  if 
they  had  been  truly  indorfed,  in  deceptionem  &  defraudationem  dicti 
domini  regis.  Defendant  was  convifted^  and  this  being  moved  in 
arreft  of  judgment  Holt  Ch.  J.  delivered  the  opinion  of  the  court, 
ift.  That  nuper  receptor  does  not  import  that  he  was  officer  at  the 
time  of  indorfmg  und  paying,  and  if  he  wa^  then  only  a  private 
perfon,  as  he  muft  be  taken  to  be,  the  indorfemcnt  would  hurt 
no  body  but  himfelf,  it  not  being  fet  out,  that  there  were  any  con- 
tractors for  them.  2dly.  The  word  (indorfe)  is  not  fufficient  i  the 
words  of  the  ad  are,  that  h  who  pays  the  fame  into^  ^c,  Jhall  put  his 
name  to  the  faid  billy  and  write  the  day  cfthemonthy  6fc.  and  the 
information  fhould  have  been,  that  the  defendant  fet  fuch  a  perfon*  s 
name  on  the  back  of  the  billy  ubi  rcvera  there  was  no  fuch  perfon^  or 

*  ubi  revera  no  fuch  perfon  ordered  him  to  put  his  name  to  the  bill ;  for 
indorfavit  imports  a  writing  on  the  back  of  a  thing,  but  not  putting 
his  name  upon  it,  as  petic  auditum  indorfamenti,  and  adding  tha 
words  quaft  recepta  effent  pro  cufiumisy  is  no  explanation  but  by  ar- 
gument only;  2ind  argumentative  informations  are  naught  for  that 
very  caufe ;  for  all  charges  ought  to  be  fet  certainly  out  in  plead- 
ings ;  nor  will  the  laying  it  faljb  indorfavit  in  deceptionem  regisy  and 
the  jury's  finding  it  fo,  help  it,  here  being  no  charge,  and  it  is  not 
enough  to  fay,  that  the  king  is  cheated,  but  he  mud  appear  to  be 
lo,  as  well  as  be  faid  to  be  lo.  3dly.  The  faying  indorfavit,  'quafi 
recepta ifffent pro  cuflumisy  i^c.  is  ill;  and  it  ftiould  have  been,  that 
the  defendant  nutde  a  falfe  indorfementy  continens^  Gfc.  Here  is  a 
falfity  but  nothing  charged  that  is  criminal ;  for  that  faliicy  could 
not  hurt,  nor  tend  to  hurt,  any  but  himfelf;  and  judgment  was  ar« 
refted.     i  Salk.  377.  Hill.  1 1  vV.  3.  B.  R.  the  King  v.  Knight. 

12.  In  information  for  a  riot  it  is  not  neceiTary  to  fay,  that  they 
affsmlled  with  an  intent  to  commit  a  riot ;  for  to  fay  that  they  aflem- 
bled  ri^tofe  U  routofe  ijf  committed  an  unlawful  a£i  is  (ufficient  ^  for 

K  k  2  that 
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that  is  a  riot,  ii  Mod.   117.  Trin.  6  Annae,  B.  R.  incafeof  the 
Qycen  v,  Solcy. 

13.  Regularly  the  fame  certainty  h  required  in  an  information  as 
in  an  iidUiment.     2  Hawk.  PLC.  261.  cap,  26.  f.  4, 

[For  more  of  Jnformariong,  fee  artlonS,  and  under  the  feveral  pro- 
per Titles.] 
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See  Prohi- 
bition, (H)  (A)    Who  (hall  be  faid  to  be  Inhabitants. 

&c.  Rob-  ^      ' 

» Inft.  702.  !•     22  i/.  8.  pp  N  A  C  T  S,  that  where  it  cannot  he  known  what 

explains  cat*  5.yi  2.  3.           hundred^    tozvn^  pdrijh^    perjhn^  ^c,    ou^ht   to 

**?*  ^^I^*^**  Wtfi/  fuch  bridges  j  //*  ^/;<fy  he  out  of  a  city  or  town  corporate^   they 

tants)  thus,  fhall  be  made  by  the  tnhahita.'its  of  the  JInre  or  riding  \  and  if  within 

y\z.  I  ft.  city  or  town  corporate^  then  by  the  inhabitants^  ^c.  and  if  part  of  fuch 

Though  a  l^ridgcs  be  in  onejhire^iffc,  and  part  in  atiother^  or  if  part  be  within 

JT^"  /Wr  ^^y  ^'(y  ^^  town  coporate^  and  part  withcuty  the  inhabitants  of  the 

in  a  fcreict  Jhircs^  citieSy  or  town  corporate j  fhall  be  charged  to  atiuudfuch  part  as 

eouHty,  rid-,  flj^ii  Ig  within  the  limits  ofthejhire.  IJc. 

ing,  city,      '  y  ^         ' 

or  town  corporate,  yet  if  he  hatb  L^nH^  or  tenements  tn  Ih  cr^cn  pnJJcJfiGn  and  manurance  in  the 
cuuntv,  ridi»o>  C'-ty*  or  town  corporate,  where  the  decayed  hiidgc  ?>,  I.e  iii  an  ir.l;.ibitanr,  b:<[h 
Jivhcrehis  perfon  dwtllcth,  and  where  he  hath  hmdv  or  teneirn  is  \n  his  (»wn  pt-irilVion,  vvi>hin 
tliis  ftaiute.  Noia,  Hahitatio  dicitur  ah  hahendo,  quia  qui  propnis  manibus,  &  fumplibuspoffidet, 
k.  bahet,  ibi  hahiiarc  dicitur.    2  Inft.  7^^*- 

If  a  man  thvdl'tb  in  a  f.'r'jr.  flAre^  riding,  city,  or  town  corjH)rate,  and  k'fpcfli  .j  Zovfu  ov^ J'»» 
V  ants  in  a;»oii<»  fliire,  riding,  City,  or  town  coiporale,  h2  is  an  inhabitant  in  each  Aire,  ridmg, 
city,  or  town  corporate  within  this  ftatute.  Ibid. 

Ex  vi  termini,  every  perfon  that  dwcllclh  in  any  lUire,  liding,  city,  or  town  cotporate,  tbcu^b 
he  k'Ub  but  (t  p<.fp*tal  tfCuiencfy  yet  is  he  faid  in  law  to  be  an  inhril-iiint,  or  a  tUsellcr  iherc,  as 
fervants,  &c.  hui  tbiiJl^iiuU  cxunditi  n-t  to  thftniy  but  to  furh  ai  be  /o.// ;/./.>  J,  and  ihis  is  gaihertd  by 
tb*  words  of  tlie  fourth  branch  of  this  act*  that  giveth  the  difticls,  viz.  a/nl  to  d:J}r.iU  t'vtyyfitek 
inbabitr.ntf  &>.  in  -'ii  i,ttd^t  |^"><A,  ^wi/  iiya.'tUi,  and  bcfuie?,  it  were  in  a  manner  infinite  and  impo(- 
fible  to  tax,  by  the  next  brands  of  this  act,  every  inhabitant,  being  no  hnnriiolder.    Ibid.  705. 

Every  co* bv .:tlon  and  body  politick  t  ,/idir^  in  any  ccu/.ty,  riding,  city,  or  town  corporaic,  er 
havinz  I'trJyy  or  t^'r-w  it<,\\\  any  fliire,  riding,  city,  or  town  corporate,  juge  prr.pt Hi  manitys  & 
fumptibui  poJJidLntf  QD^  Lthnt,  are  faid  to  be  inhabitants  there  within  the  purview  of  tlie  (latate. 

An  infuutt  tlut  I.itb  hnufc  or  lands  bv  dijcfnt^or  purcktjet  is  liable  to  this  publick  ciiarge,  and 
|0  is  ihc.hufliand  of  a  fcrtie  covert,    ibid. 

2.  The  word  (inhabitants)  irxludcs  tenants  in  fce-fimple^  tenant 
for  llfe^jearsy  by  elegit^  ^c.  tenant  at  will^  and  he  who  has  no  in- 

tere/t  hut  only  his  habitation  and  dwelling*     6  Rep.   60.  a.  Hill. 
4  Jac.  C.  B.  Gateward's  cafe. 

3.  He  that  hath  a  houfe  in  his  hands  in  a  town  may  be  faid  to  be 
an  inhabitant;  per  Tirrd  J.  Cart.  119.  Mich.  18  Car.  x 
C.B. 


See  P re- 
fer iptioa 


(B)  What  they  may  do  or  claim  as  fuch,  and  How, 

Bnt  if  it  be  ^-  iNhabitants  of  a  vill,  without  any  cuftom,  may  make  ordinan- 

for  their  "*  tes  and  by-laws  for  reparation  of  the  churchy  or  of  a  high-- 

^wn  pri-     ^ajy  or  any  fuch  thing  as  is  for  puHick  good  generally,  and  in 
viite  profit,       ''^  J  «>  /-  fuch 
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fuch  cafe  the  major'  part  (hall  bind  all  others  without  any  cuftom.  as  for  the 
5  Rep.  63.  Mich,  32  &  33  Eliz.    B.  R.  in  the  Chamberlain  of  well  order- 
London's  cafe.  cites  44  E.  3.  19-  IhfirL. 

»»»  of  paihire,  &c.  there,  wilhaut  cnftom,  they  Cannot  make  by-law?,  and  if  there  be  a  cnftom» 
yet  the  'v  '-nr  piri  fti.:ll  not  hind  the  relt,  .nlefs  t  litre  be  a  cuftom  to  warrant  it»  5  Rep.  63.  in 
the  Chamberlain  of  Loudou's  cafe.  8  Ed.  a.  tic,  Aliite  413.— 5  Rep.  67.  b.  m  cale  of 

Jcffry  ..  Keiilhley. 

2.  In  trefpafs ;   the  defendant  yuflified  thai  every  inhabitant  in  ^-  ^'  flaort- 
any  ancient  mefuage  within  the  vill^  by  reafon  of  his  cornmorancy^  bui^no"*  * 
therein  hath   ufcd  to  have  common  in  the  place  where  for  all  his  judgment. 
great  beafts  at  all  times  of  the  year,  &c.  and  fo  juftifies  as  an  in-  3  ^-  *«>»• 
habitant.     It  was  refolved,  upon  demurrer,  not  to  be  a  good  pre- 
icription;   for  inhabitants,  unlefs  incorporated^  cannot  prefcribe  to 

have  profit  in  an:i  sjr^s  Joii<,  but  only  in  matters  of*  eafement^  as  in  a   f  4.2 1  1 
way  or  cauf^y  to  church,  &c.  fo  in  matters  of  dijcharge  as  to  be   *S.  p.  3 
diichar^cj  of  toll  or  tithes,  or  in  modo  decimandi,  &c,  but  not  to  .M<^'-  *94- 
have  interefi\  for  that  muft  be  bv  perfons  enabled  who  are  always  JT^-j^y." 
to  have  continuance;  for  (hould  (uch  prefcription  be,  then  if  any  of  p!urick.— 
the  inhabitants  depart  from  their  ancient  hbufes,  and  fuch  houfe  con-  »  ^o^l-  Re- 
tinues empty,  the  inheritance  of  the  common  (hould  be  fufpendcd,  D^Jjcridtre 
which  cannot  be ;  nor  can  fuch  common  be  f  rcleafed;  for  though  j,  cites  18 

one  inhabitant  Ihould  releafe,  a  fucceeding  one  might  claim  it,  which  ^-4 

is  againll  the  rules  of  law,  that  an  inheritance  in  a  profit  (hould  p^^  hoiT* 
JiQt  be  [capable  of  being]  difchargedj  and  by  (uch  prefcription  a  Ch.  J. 
maid-fervant  or  child,  who  refides  in  the  houle,  is  (aid  to  be  an  in-  Show.  157. 
habitant,  and  to  have  the  benefit  of  common,  which  would  be  incon-  p  P'^^*  ^^ 
venicnt ;  and  refolved  by  alj,  that  fuch  a  cuftom  alleged  %  by  way  P:itridge.— 
of  ufage  (not  otherwife)  is  not  good;  and  judgment  for  tiic  plain-  In  both 
tiff.  Cro.  J.  152.  Hill.  4  Jac.  B.  R.  Smith  v.  Gatewood.  ought'to^ 

alltp  anup^gi  per  Gawdy  J.  but  Wray  contra.  Cro.  E.  180.  Foxall  v.  Vcnablcs— — ^^Tbcf 
can  prefci  ibo  in  neither  catt:  buc  in  matter  of  eafement  a&  a  way  to  the  church,  or  common 
fountain,  kc.  they  ought  to  allege  cuft  )m  per  Anderfon  Ch.  J.  Cro.  K.  441.  in  cafe  of  ||  Gooday 
V.  Mitchell,— cites  7  E.  4  26.  1 5  E.  4.  29.— Ovv.  72.  in  ||  S.  C. 

•f"  They  cannot  prrjaibe  for  an  iaterfjl ;  becanfe  they  cannot  releafe  it,  Arg.  Gibb.  196.  Trin. 
5  Geo.  z.  cites  S.C  ^Hut  a  prefcription  may  be  n^uin/l  an  inliabitant  for  matter  o{ charge, 

Ar^.  2  Bulf.  X95.  cites  8  E.  ^.  37. 

JS.  C.  6  Rep'.  59.  b.  and  thcix  60.  b.  a  diverfity  was  agreed  betwceti  a  prefcription,  which 
Ought  alway>  ro  be  alleged  in  the  perfon,  and  a  cudifm,  which  ought  always  to  be  alleged  in  the 
land.  Hob.  86.  cites  S.C.  and  fays  that  common,  being  an  intcrelt,  muft  inhere  in  (omebody, 
and  fo  cannot  he  pleuded  by  way  of  cudom,  nor  can  it  ftand  by  way  ot  cuftom,  where  it  can- 
not ftand  by  way  of  prefcription,  as  for  inhabitants. 

3.  Inhabitants  have  not  capacity  to  taie  an  inheritance^  as  in  s.P.jenk. 
15  E.  4.   to  have  *  common.    J2  Rep.   120.  Pafch.   12  Jac.  in  3*^^*;^- 
Dungannon's  cafe.  The  fame 

of  an  baife.kupo,  Bulf.  183,  Ordway  v.  Ornic.— -•  a  Bulf.  88.  in  cafe  of  Whitiier  v.  Stock- 
ro.in.^— Cro.  E.  36a.  Fowler  v.  D4e.  S.  P.  and  the  judges  were  all  of  thatopmioni  bin  n« 
judgment  was  given. 

4.  A  grant  was  made  fomc  hundred  years  ago  of  land  to  truftecs 
and  their  heirs,  that  as  many  inhabitants  of  D.  as  were  able  to  buy 
3  cows  might  turn  them  to  common  in  thefaid  lands  from  fuch  a 
time  to  fuch  a  time ;  decreed  that  if  this  had  been  by  trefcription^ 
or  ufage ;  none  but  inhabitants  of  ancient  mefjiiages  could  be  intitled 
to  itj  but  here  it  is  otherwife  appointed  by  the  grant,  and  every  in- 

K  k  3  habitant 
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habitant  that  has  3  cows  may  put  them  to  |ra(s  in  thefe  lands  as  in 
the  original  grant.  Mich.  10  Geo.  9  Mod.  05.  Wright  v.  Hobert. 

5.  The  inhabitants  of  an  hunJredhzvc  a  capacity  to  fur  for  cofts  of  a 
nonfult  upon  ^^JiaU  oflVtnUn^  and  by  the  23  H.  8.  15.  Gibb.  296. 
Trin.  5  Geo.  2.  C.  B.  the  Inhabitants  of  Laureis  Hundred,  v 


(A)   The  Force  thereof. 


fr  A  And  M.  his  feme  brought  writ  of  dov:er  againft  J.  S.  of 
'^^  •  the  dowment  of  B.  late  baron  of  the  fame  M.  v/\\ofaidy 
that  fhe  was  ne  unques  accouplc^  &c.  wherefore  it  was  fcnt  to  the 
lijhop  of  N,  to  certify,  and  now  he  certified^  that  he  could  do  nothing 
r  422  J  hy  reajon  of  an  inhibition  which  came  to  him  out  of  the  arches^  which 
is  not  fufficient  tor  the  bifhop  j  for  he  ought  not  to  furceafe  the 
commandment  of  the  king  for  any  inhibition ;  wherefore  it  was  prayed 
that  the  bilhop  be  amerced,  and  a  writ  to  make  the  archbifhop  to 
come  for  the  diilurbance  which  he  has  made.  But  the  court  de- 
nied it ;  for  they  would  not  allow  his  return  to  be  fufficient ;  therefore 
bid  them  fuq  a  ficut  alias  to  the  bifhop  of  N.  &c.  39  £.  3.  20.  a. 

2.  If  the  king  recovers  his  pref.ntment  to  a  church,  and  has  a 
writ  to  the  hijhcp^  t^c.  to  remove  the  other^s  incumbent^  for  which 
the  incumbent  fua  an  appeal  in  the  archbiJhop*5  courts  tic,  by  reafon 
whereof  the  at  cLbiJhop  fendeth  a  prohibition^  that  he  do  not  admit  the 
king^s  clerk  pending  the  appeal^  &c,  then  the  kingjhall  have  a  writ 
directed  uniq  the  urchhijhop^  and  his  officers,  to  take  off  his  inhibition, 
and  that  they  do  nothing  nor  fufFer  any  thing  to  be  done  by  others, 
in  dercg.  tion  of  the  crown,  or  of  the  king's  right;  and  fha)! 
ha\\*  anothi^r  vvrit  againfl  the  incumbent^  that  he  follovv  not  fuch 
appeal?,  prohibitions,  or  other  proccfi  or  impediments.  And  alfo 
the  Ici'ig  may  have  an  attachment  directed  unto  the  (heriff  againfl 
Juch  iniumbeiit^  if  he  go  on  there  after  fuch  prohibition  diredledunto 
him.     P\N.  B.  43.  (A.) 

3.  An  inhibition  is  cither  hominis  or  juris 'y  it  is  ne  vifstationem 
facias^  vel  aliquamjurifdi£lioncm  ccclefiajlicam  contentionem  vel  volun^ 

tariam  habeas,  'Ihus  when  an  archbijhop  vifits,  he  inhibits  the 
bifhop ;  when  a  biihop  vifits,  he  inhibits  the  archdeacon  ;  and 
the  reafon  is  to  prevent  fcand;:!  and  diftra£tion ;  and  this  continues 
till  the  relaxation  of  the  inhibition,  which  is  not  till  the  laft'parifli 
is  villted,  and  then  it  is  entered  nulla  parochia  rejiat  vifitanda^ 
for  he  may  he^r  of  no  ftiults  till  he  come  to  the  very  laft  pariih. 
3  Sa'k.  201.  cites  P.  ijCar.  Lunne  v.  Dodfon. 

4.  Nov/  after  fucji  an  inhibition  upon  a  metropolitical  vijitationy 
if  a  iapjd  happens^  the  bifliop  cannot  inftitute,  becaufe  his  power 
is  fufpcjKi;d,  and  i>.t  refore  the  archbijhop  is  to  in/Utute ;  for  it  is  not 
only  penal  in  ih\,  biihop  fo  to  do,  but  the  inftitution  itfelf  is  void, 
becaufe  it  is  aii  act  of  juriJdiQion  from  which  he  was  fufpended» 
3  6alk.  20x.pl.  2« 

5.  Bid 
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•  But  it* may  be  a  queftion,  in  the  cafe  of  a  collation^  whether,  if  a 
lap^e  happen,  the  bifliop  may  collate  ?  becaufe  it  is  a  kind  of  title ; 
but  the  better  opinion  is,  he  cannot ;  becaufe  it  is  not  by  way  of 
interej}^  but  by  way  of  provijion  for  the  cure^  and  to  fupply  the 
negligence  of  trie  patron  ;  this  appt'ars  becaufe  the  patron  may  pre- 
ftnt  at  any  time  after  a  lapfe,  and  before  collation.     3  Salk.  202. 


31n}un(fion. 


•  Injunc- 
tion ii 
cict^cr  to 

(A)  Gran  table;  hi  what  Cafes  to  ftop  Proceedings,    infdmd 

other 

I.   TV/f  O.  820.  pi.   1 108.  fays  nota,  that  the  Lord  Chancellor  ma  court 
^^  (hewed  him  a  note  of  his  own  colle^^ion,  out  of  the  bun-  of  bw,  • 
die  of  corpora  cum  caufis  in  chancery  of  20  H.  8.  by  which  it  ap-  *^^1"''^  °/^  . 

J     1.  •    •       i-L-        '/T-      I  L      /-  •  '    r  T»     "^  r>^  admiralty, 

peared,  that  an  mj unction  liiued  at  the  luit  of  Hendy  v.  Owen  ?,.  cvxicd- 

and  Wells,  not  to  pray  refUtution  upon  an  indithtu  nt  of  forcible  en-  aftical 

try  of  land  in  Surry,  and  becaufe  they  broke  the  injiyiction,yi-/.y^.  ^'>"^^»<>r 

iffiied  pro  violatione  injun£iionts  ^  upon  which  a  fine  ought  to  be  af  equity. 

feffid  for  the  kinr.  Or  Unfer 

land ;  orto  rrfi)  am  one  (rom  doing  a  fudden  toajly  or  (jamage  to  the  freeh(4  J  or  inheritance  o\  .inottiery 
by  felling  tiinbci)  plowing  meadow,  &c.  It  fomctimes  pnctdiiy  and  at  other  times  it  \%fuhf^^uint^ 
to  the  decree.    P.  R.  C.  1 96.  '  Curf.  Cane.  440.  S.  P. 

2.  The  attorney  for  the  defendant  at  the  common  law  is  in  open   I"  a  2,  ?  1 
tourt  enjoined,  that  neither  he,  nor  any  other  by  his  means,  do  fur-   *■  ^    "^ 
ther  proceed  in  an  aSiion  oftrefpafs  commenced  againft  the  plaintiff, 

and  depending  at  the  common  law,  nor  call  for  judgment,  untill 
further  order  Ihall  be  therein  taken  by  the  Lord  Keeper.  Gary's 
Rep.  56.  cites  i  Eliz.  fol.  212.  Sedge  wick  v.  Redman- 

3.  An  injunction  was  granted  for  not  appearing^  and  to  ftay  pro- 
ceedings at  the  common  law.  Gary's  Rep.  56.  cites  i  Eliz.  fol. 
213.  Knot  V.  Jackfon. 

4.  The  defendant  firft  exhibited  her  hill  in  this  court  for  land  -^othe  de- 
conveyed  to  hcrinjointurey'znd  evidences  of  the  fame  land  j  and  after  i^^.\^'^%;^' 
anfwer,  and  replication  put  into  this  court,  made  diftrcfles,  therefore  ttij  into  th« 
an  injun*9ion  is  granted.     Gary's  Rep.  68.  cites  2  Eliz.  fol.  173.  chtncei-y 
Kidnere  y.  Agnes  Harrifo.,.  {^^^'^^^ 

ufterwarJi  fueJ  ffx  phintiff  In  the  Ccmtfan  PIms  for  the  fame  lands  before  the  matter  was  determined 
in  the  Chancery  ;  therefore  an  injun6lion  was  awarded  ngainil  him  to  flay  his  proceedings  in  the 
Common  Fie.is.  Cary's  Rep.  70.  cites  2  EJiz.  fol.  263.  Bill  and  GifFord  v«  Body. 

5.  Injun£lion  to ^ay  judgment  upon  certificate  of  the  jufiices  ofaf 
fifes.  Cary's  Rep.  69.  cites  2  Eliz.  fol.  237.  North  v.  Kelewich.        ' 

6.  The  plaintiff  h.ad  judgment  in  B,  R.  againft  the  defendant 
upon  a  bond  of  20c  1.  and  another  ju((gment  Jor  300  /•  upon  an  a^ion 
ef  debt  of  arrearages  of  account  in  B.  K.  and  ordered  they  may  pro-, 
ceed  with  execution  upon  the  boiid  of  200 1.  and  alfo  to  take  ext^ 
cution  of  100  U  parcel  of  the  300 1.  provided  always,  and  it  is  or- 

K  k  4,  dercd. 
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dere<I,  the  plaintifF^ai/  not  in  any  wife  proceed^  nor  fah  txecttiien  tf 

the  aoo  L  reftdue  of  die  300 1.  recovered  upon  the  account,  without 

fpccial  licenle  of  the  court.    Gary's  Rep.  72.  cites  3  Eli».  233. 

Brook  and  Ux.  v.  Apprice. 

5»  where  7.  The  plaintiff  dcfired  to  be  relieved  againft  an  Aligation  if 

^^ntl^d^d    ^9^^'  which  had  an  intricate  and  Infenjible  condition  put  in  fuit,  for 

anajfuranc*    that  the  plaintiff  being  dcfired  by  the  defendant  to  feal  a  releafe, 

to  the  fa-      defired  only  time  to  be  advifed  thereof,  which  the  defendant  would  not 

?^cd°who  ^^^  unto,  but  put  the  bond  in  fuit,  though  no  ways  damnified ; 

being  old      ^^^  ^^^  the  plaintiff  is  ready  to  feal  the  releafe  \  therefore  an  injunc* 

arid  blind     tion  is  granted..    Gary's  Rep.  iii.  cites  21  &  2:^£liz^  Rowks 

defired  tim     y.  RowleS. 
to  ccnfer 

with  his  (nends  ;  the  plaintiff  upon  the  requeft  fealed  the  afltirance,  and  hl$  father  afterwards 
Jmt  word  to  the  defendant  bt  was  vtWirifr  to  feal  it^  but  the  deferdnnt  anfweved^  he  did  mt  cart  v»betb€r 
he  did  or  no^  becavfe  be  bad  but  an  efiatt  far  bis  life^  ami  the  dajetidant  bad  bis  bond  to  eitfryf  it  dinittg  Us 
hfu  ^>fbicb  be  did  accordingly ^  and  yet  oevertlielefs  the  defendant  pot  the  bond  in  fuit  upon  his  fa- 
ther's faid  refufal;  but  ilayed  b^  injund^on.  Gary's  Rep.  149,  150.  cites  zi  £Iiz.  Knighi  v\ 
HartweU. 

S.  P.  Ibid.  8.  Three  bonds  were  put  in  fuit  in  B.  R.  and  ftayed  by  injun&ien 

Phlm  ^  ^'  ^y  ^^^^^y  b^caufe  the  queen  was  hindered  of  herjine^    Gary's  Rep. 

^'  110.  cites  21  &  22  £liz.  Pafchal  v.  Smith. 

Where  Md-  9.  A  Jpecial  certiorari  [ifTued]  to  remove  a  caufe  out  tf  London  \ 

uy<u^inms  ^^  plaintiff  provcs  the  furmifes  of  his  bill ;  the  defendant  beginnetb 

brougl^  by  fuit  in  the  King's  Bench  for  the  fame  caufe\  and  therefore  was  ftayed 

the  fame  bv  injun£tion.    Gary's  Kep.   ii8.  cites  2  x  &  22  Eliz.  ClifFe  v. 

plidntifa.  Turner. 

raenjitbe 

%me  defendmtfor  the  fame  caufe ;  this  being  in  the  nature  of  barretry^  (he  court  here  wiU  gr^  an 

iDJunnion  lofiay  the  froceedifigt  in  all  but  one  of  them    P.  R.  C.  a  xo. 

P.  R.C.  10.  An  injunction  was  granted  to  ftay  fuit  upon  an  affion  brought 

ai6.  S.  P.  yj,^  perjury^  before  the  caufe  in  queftion  here  heard ;  and  concerning 
a  promife  to  make  a  leaf^  firom  the  corporation.  Tothu  178.  cites 
22  Eliz.  Miller  v.  Society  of  Girdlcrs. 

II.  An  injunction  was  granted  againft  the  ijfue  in  tail  toff  ay  the 
revcrfing  of  a  fine  levied  by  himfelK  and  (I  think)  his  father  alfo* 
Toth.  179.  cites  40  Eliz.  Arundell  v.  Arundell. 
r  AAA  1  ^^*  * '^^"B^  ^^  court  will  not  proceed  againft  a  member  who 
T  ^  -  has  privilege  of  parliament  \  yet  if  a  parliantent-man  fues  at  latVy  and 
a  biU  is  brought  here  to  be  relieved  againft  that  a£tion>  the  court 
will  make  an  order  to  ftay  proceedings  at  law  till  ^nfwer  or  fur« 
ther  order.     Vern.  329.  Trin.  i  Jac.  2.  Anoq. 

13.  An  imundion  to  ftay  zfuit  at  law  in  an  afjifi  or  writ  of  re* 
difleifin,  touching  the  office  of  Chejler  herald^  and  the  profits  thereof^ 
Toth.  178.  cites  10  Jac.  Knight  v.  Parfon. 

14*  A  third  perfon  inter ejied^  but  no  party  to  the  billy  profecutesz 
fuit  at  law  for  the  matter  in  queflion ;  he  was  ordered  to  be  made  a 
party  to  that  bill,  and  fuits  to  ftay  in  the  n^ean  time.  Toth.  236. 
cites  Trin.  16  Jac. .  Auften  v.  Cheney. 

15.  An  injunction  to  ftay  proceedings  upon  a  quare  infedit. 
Toth.  179.  cites  10  Car.  Hewes  v.  Blewet. 
'  16.  An  a&ion  was  brought  at  law  by  an  adminiftratrix  to  her 

late 


hie  hujband^  upon  a  fmgle  bill  for  the  pajrment  of  money  <lue  to 
him;  the  defendant  in  that  a£lion  exhibits  his' bill,  fuggefl:iti|) 
that  in  truth  the  hulband  was  not  dead,  but  concealed  himfelfi 
and  pending  this  fuit,  the  adminiftratrix  got  judgment  at  law  \  but 
the  court  granted  an  iiijun£lion,  and  directed  an  ifibe  at  law  to  try 
if^he  hujband  was  dead  or  not.  lb  Car  2.  N*  Cb«  R-  93-  Scott  v« 
Keyner. 

17*  On  motion  for  an  injunflion  to  ftay  proceedings  on  a  bond 
VLpon  offir  to  give  judgment  with  rtleafe  of  errors^  North  K.  anfwer* 
cd,  he  did  not  think  that  fo  beneficial  an  offer  as  it  might  be  look- 
ed upon,  becaufe  the  plaintiff  may  bring  his  writ  pf  error,  and  put  de-* 
fendant  to  plead  his  rele^fe,  and  fo  delay  time  as  long  as  if  no 
releafe  of  errors  had  been  given ;  but  on  the  plaintiff's  offering  to 
be  bound  by  order  to  bring  no  writ  of  error,  an  injunction  was 
;iwarded.  Hill.  1682.  Vern.  120.  Anon. 

18.  In  a  caufe  on  the  Latin  Jide^  on  a  motion  that  the  defendant  «  P1.C« 
might  ftand  committed  for  not  vacating  his  letters  patents  of  repri-  393-,*-  cH«i 
fals,  it  was  moved^  that  they  might  be  at  liberty  to  bring  a  writ  of  error  J    ^y^^ 
in  B,  R,  and  cited  Dyer,  &c«  But  the  Lord  Keeper  faid,  all  thofe  where  fta. 
bqoics  were  founded  only  on  the  fingle  ♦  opinion  of  my  Lord  f  ^"^^  ^^^' 
Pycr,  and  that  he  thought  the  jurifdi^ion  of  chancery^  even  of  the  ^^l^^ 
Lutinjide-i  notfubje£fed  unto-i  not  to  be  controlled  by,  the  King*s  Bench  j  pay  anas 
^nd  that  he  would  injoin  all  fuch  writs  of  error*     Vern.  131.  Hill,  i^  £•  > 
1682,  the  King  V.  Gary.  Sy*^«e* 

execution,  and  the  writ  fuppofedthe  fum  to  be  pntd  nnno  14  ^  and  by  the  fuit  the  feoffee  was  oufted« 
aoil  he  (ueil  writ  of  error  m  B.  K.  it  was  awarded  that  he  ihould  be  received  to  the  fuit ;  for  it 
faysjthat  if  «pun  fults  in  Chancery,  acourding  to  the  order  of  the  comrnon  iiw,  there  is  error,  that 
it  IhaU  be  rcfoiined  by  error  in  B.  R.  becaiilc  it  is  the  moft  high  court.— —f  The  cafe  in 
Dyer  is  315.  a.  pi.  too.  Trin,  X4EUZ.  and  was  a  fcire  facias  brout^ht  in  Chancery  to  have  execu- 
tion of  a  recognizance  there  made  ;  and  tlie  defendant  pleaded  a  defeafance  made  and  delivered  to 
him  by  the  plarUiif  after  the  recognizance  ;  but  the  deed  bore  date  a  month  before  the  recojai- 
yancr,  ice  And  for  this  caufe  the  defendant  was  r.ot  received  to  the  plea,  but  execution  awai*d- 
^d  (o  the  plaintiff,  l^ccaufe  the  defendant  brought  wi  it  of  error  in  3>  R>  where  the  judgment  wai 
reverfed ;  and  fo  note  a  judgment  gi^^en  in  the  Chancery  which  is  before  the  king  himfelf,  rever* 
fed  io  B.  R.  which  is  alfo  before  the  king  himfelf,  :ind  not  in  parliament.-     ■■        4  ln(t  to.  (c.J 

ig.  Chancery  will  grant.an  injunction  to  ftay  an  action  at  law 
againft  one  for  executing  the  procefs  of  this  courts  though  it  ifTued  ir- 
regularly. For  it  ought  to  be  punlKhcd  in  this  court,  and  can  only 
be  examined  and  determined  here,  whether  regular  or  not ;  for  at 
law,  fuppofmg  the  commiilion  of  rebellion  iflued  irregularly,  they 
will  not  allow  that  as  a  juftiiication  ;  and  therefore  the  injunction 
was  granted  ;  and  ^t  was  referred  to  a  mafter  to  examine  whether 
the  commiifion  of  febellion  ifiucd  regularly  or  not ;  and  in  cafe  he 
JFound  it  irregular,  to  tax  the  defendant  his  cofts.  Mich.  1684.  Per 
North  K.  Vern.  269.  Bailey  v.  Devereux. 

20.  A.  and  B.  dined  at  i  .'s  houie,  and  after  dinner  fell  into  play,  r  ^^  ^  1 
find  won  of  F.  in  ready  money  900  /.  which  B.  carried  away  with  him,  L  •*   i  J 
When  they  began  to  play  A.  and  B.  had  but  8  guineas  between 
them ;  F.  being  fomewhat  inflamed  with  wine,  brought  down  a  bag 
of  guineas  of  about  1500/.  and  B*  v^on  fhat  alfo  and  had  it  in  his  po/^    ^ 
Jemony  but  as  he  was  going  with  it  out  rf"  the  boufey  F.  and  hisfervants 
fiffid  t/pon  it  and  topi  it  from  him.    p%  brought  an  at^on  againft  F, 

for 


'  fo;*.  taking  from  him  in  a  forcibte  manner  this  bag  of  guineas^ 
upon  which  F.  exhibited  his  billy  charging  many  circumfiances 
of  fraud  and  circumvention,  which  B.  in  his  anfwer  denied;  it  was 
moved  for  an  injunction,  which  Ld.  C«  JefFeries  "granted  till  the 
hearing  the  caufe.  Vern.  489.  Mich.  1687.  Sir  fiahl  Firebrafle  v. 
Brett. 

21.  If  a  mortgagor  brings  a  bill  here  to  reJeemj  it  is  at  law  accoun- 
ted, a  breach  of  covenant  for  quiet  enjoyment :  but  if  an  adtion  of  cevM" 
nant  be  in  iuch  cafe  brought^  this  court  will  grunt  an  injun<5iion« 
Per  Cur.  P.B.,  C.  211. 

224  The  lord  of  a  manor  brings  ejeihnenis  againft  his  cuftomary 
tenants,  upon  pretence  of  forfeiture :  the  tenants  (or  fome  of  them) 
bring  a  bill  here,  praying  he  may  f/>.'w  what  breaches  of  the  cuftom 
he  defigns  to  infifl  upon  at  the  trial,  upon  the  general  ifTuc  in  ejec« 
tione  nrmae :  he  being  in  continAt^  the  court  without  entering  into  the 
merits  ordered  an  injun^ion.     r.  R.  C.  216. 

23.  This  procefs  is  (aid  to  have  been  heretofore  very  frequently 
granted  tofiayfuits  upon  the  ftatute  pf  2  Ed.  6.  cap.  i  'i>for  treble  da- 
mages for  not  Jetting  out  tithes  i  (bccaufe  as  the  book  fuppoTes,)  it  is 
in  nature  of  a  penalty;  and  the  party  fent  to  the  ecclefiadical  court* 
P.  R.  C.  216. 

24.  U  ^  privileged  perfon  of  this  court'  isfued  elfwbere  at  law,  he 
mav  ftay  the  fuit  by  jnjundion;  for  he  fhotild  be  fued  in  the  pet- 
ty-bag office,  and  not  elfwhcre.  P.  R.  C.  216. 

25.  The  plaintiff  went  over  the  defendants  ground  unto  his  houje 
toferve  him  with  afubpoena  of  this  court,  for  which  the  defendant 
brought  an  a£iion  at  law,  quare  domum  &  claufumfregit;  and  upon 
motion  here,  the  aftion  of  trefpafs  was  ftayed  by  injunction*  P, 
R.  C.2I7. 

(A.  2)     Grantable,  in  what  Cafes,  to Jio^  Executiori 
(S^**  or  r.Q*  Jiay  WajK  ix,c. 

I.     A  N  injunction  is  granted  todifcharge  an  execution  by  elegit  ta- 
'**•  ken  by  the  defendant  out  of  this  court,  for  that  he  htin^ Jerved 
with  afubpoena  did  not  appear^     Gary's  Rep.  58.  cites  i  Eliz.  274* 
Hobby  V.  Kemp. 

2.  The  under-fherifF  of  M,  brought  into  tiiis  court  the  body  of 
.  the  plaintiiF,  by  c<Mnmand  of  the  Lord  Keeper,  in  execution  upon  a 
writ  of  extent  of  300  /.  together  with  the  faid  writ,  at  the  fuit  of 
J.  S.  and  by  order  of  the  court  he  was  taken  from  the  flieriff  of  M. 
and  delivered  upon  execution  to  the  warden  of  the  Fleet  for  the  300/. 
and'becaufe  the  defendants  (hewed  no  good  caufe  to  the  contrary 
upon  a  day  given  them,  therefore  it  was  ordered,  that  upon  recog- 
nizance by  the  plaintiff,  and  good  fureties,  to  (land  to  the  order  of 
the  court,  or  elfe  to  vield  his  body  prifoner  to  the  Fleet  in  execution, 
and  there  to  remain  untill  the  defendant  be  fatisfied,  he  the 'plain- 
tiff (hall  have  liberty  to  go  at  large ;  and  that  the  defendant  (hall  not 
fue  for  any  manner  of  execution  by  force  of  the  faid  execution^ 
Cary's  Rep.  71.  cites  3  Eliz.  Ro(re  v.  La(rels  ii  al. 

X  3.  An 


t 


.  anfunftion^  J  425 

3.  An  order  was  made  toftay  the  money  in  thejkertff^s  hands^  and 
to  be  redelivered  out  of  the  defendant's  bands.     Toth.  236,  cites 

x6  Jac.  Lupton  v.  Harman.  , 

4.  This  procefe  is  fometimes  granted  toj^ay  executiony  where  judg^  T  ^26  1 
ments  are  entered  by  aflent  of  parties  for  Jccurity  of  money  borrowed,  *•  *"  •* 
P-R.  C.210. 

5.  MarJI)  grounds  vitre  ^ytA  from  plowing*    Toth.  ijo,  cites  Injunction 
Hill.  8  Car. Curteen  v.  Haveen.  m^s  denied 

to  ftop 
f>!rwin^  or  tradirg,    Tr.  36  Car  2  %  Chan,  Cafes  165.  Eaft-  India  Company  v.  Interlopei'S* 

6-  An  injundlion  was  granted  againft  a  jointrefsy  [though  by  the 
fettlement  me  was]  tenant  in  tail  after  pojjlbility^  &c.  toff  ay  waft; 
and  the  court  held,  that  (he  being  a  jointrefs  within  the  ii  H.  7* 
ought  to  be  reftrained  from  aliening,  and  fo  granted  injun<Elion  againft 
wilful  wafL  Abr.  Equ.  Cafes  221.  pi.  2.  Hill.  1701.  Cook  v« 
Winford. 

(A.  3)  Gran  table,  in  what  Cafes,  fo  quiet  FoJfeJJion. 

!•  \  Acknowledged  Tiflatute  t(r  B.  for  160 1,  and  B.  agreed  by 
^**  indenture^  that^  if  A.  failed  in  payment,  the  ibo  LJhould  be 
levied  in  certain  lands  only,  B.  after  defaultyj/^rf  execution  ofthofe 
certain  landsy  and  al/o  of  other  lands  \  Sir  N.  Bacon  granted  an  in- 
jundion  as  to  the  other  lands  that  A.  fliould  quietly  enjoy  the  fame, 
Gary's  Rep.  52.  cites  i  El.  Pulvertoft  v.  Pulvertoir, 

2.  The  court  being  credibly  informed,  that  the  plaintiff  was  in  M.'stnfla 
peaceable  pojjejpon  at  the  time  of  the  bill  exhibited,  and  three  years  be^  '^''ifj^ 
fore^  an  injuniSion  is  awarded,     Cary's  Rep.^66.  cites  2  £llz.  fol.  t^[!teloJ. 

173.  Sapcote  V.  Newport.  i'.  and  M. 

fi'hfoldit  to  W.  R.  TIh  tfuf.cf  il'-fAtb  d  JV.  R.  in  h'u  ffffefton.  It  was  moved  for  an  injuuilVumto 
quiet  the  poircjrion  of  W.  R.  but  there  w.»s  no  hill  filed  ;  and  becaufs  an  inivmdHon  for  quietine 
jx  IfetflO'i  ii  on'y  gtaHtuUi  •  whtre  the  plaintijf  Lai  bun  in  p-iffffft-in  fo*  tbt  f  y(^ri  before  the  bill  txn  it.d^ 
up'.n  ntkle  yet  undttentfintd,  tr  where  the  caiife  has  been  heard,  and  iudpntnt  p.tjjtd  upon  tbem^rij,  by  the 
court ;  therefore  L.-)nl  Keeper  denied  the  motion.  Vern.  f-6.  Pafch.  1683.  the  Lady  Poincs's  cife. 

— — S.  P.  and  it  muft  be  «/»'ji  tUf.imetitI*,  ajid  «•.*  ufton  any  title  Ijy  leave,  [or  at  w  /V]  or  de^ 

tnmlr  y/," of  which  the  court  muft  be  fatisned  iy  oath.     P.  R.  C.  2x4. —The  pIaintilF»iv//  alio 

b.tvef'ich  poffedion  (or  r.ither  titU  (o^tinuir^)  at  tin  tune  of  the  mo/;»t,  and  the  in|un<^ion  is  to  be  given 
only  for  foch  a  pulf^inoii  (or  upoa  fuch  a  title)  as  he  then  liatii.    P.  R.  C.  ^14-  CuXi 

Cane*  450. 

3.  The  plaintifF  flieweth  'by  his  bill,  that  the  parfonage  of 
Thekelye  was  holdcn  by  force,  whereby  thit  plaintiff  could  not  be 
induced 'y  whereupon  a  writ  of  de  vi  laica  removcnda  v/^s  awarded 
out  of  this  court,  and  thereby  the  plaintifF  put  in  pofleflion  by  the 
fheriff:  neverthelefs  the  defendant  keepeth  the  poflcflion^/A/^r- 

fonage  houfe\  and  for  that  the  plaintiff  is  bound  to  ^VLyhxsJirft'fruits 
to  the  queen's  majefty,  therefore  an  injunction  is  brought  againft 
him.  Carv's  Rep.  72.  cites  3  £liz.  fol.  262.  Boult  v.  bir  George 
Blunt,  &  al.  » 

4.  The  plaintiff  made  title  to  the  lands  by  a  leafe  parol  made  by 
the  defendant  unto  him,  whereupon  he  did  fow  the  ground  with 
corn,  and  the  defendant  entered  upon  him^  therefore  the  plaintifF 

had 
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had  an  injun£tion /^r  tbi  c^m.    Gary's  Rep.  72.  3  Eliz.  Hani- 
fon  V.  Chomeley,  u  al. 
$«9hore  5*  An  injunaion  was  moved  for  to  flop  Utit  fait  of  EngUJb  Bibles 

astopA-  printed  beyond  fea^  and  fo  to  quiet  the  king's  patentees  in  their  pof- 
Friri^-  feffion,  and  in  refpeft  of  the  ftate,  which  the  chancery  was  urged 
liv«(D«  to  be  a  court  of.  But  Lord  Keeper  faid>he  did  not  apprehend  the 
I*  f')  chancery  to  be  in  the  lead  a  court  of  ilate^^  neither  could  be  grant 

an  injun£iion,  but  only  where  a  man  has  a  plain  right  to  be  quieted  in 
It ;  and  though  the  patent  for  law  books  had  been  adjudged  good 
in  the  Houfe  of  Lords }  yet  that  is  not  the  fame  cafe  with  this, 
though  near  it.     His  Lordfiiip  dire6led  a  trial  at  law,  and  the  king*$ 
patentees  to  be  plaihttffs,  and  defendaiits  to  admit  that  (hey  have  foU 
12  Bibles ;  and  when  the  trial  is  over,  to  come  back  again.     Vern. 
1^0.  Hill.  i682t  Anon. 
r  4-17  1       ^*  '^'^^^^  being  difputes  between  feveral  perfons  to  whom  the 
■   •    '   "*  profits  of  a  fair  belonged,  and"  one  of  them  having  recovered  in  two 
feveral  a£Hons,  though  both  the  vcr<ii£ls  were  let  afide  as  gained 
unduly,  and  certified  by  the  judges  to  be  contrary  to  their  dirodtion; 
a  bill  was  brought  againfl  the  recoverer  by  two  of  die  feveral  other 
claimants  to  quiet  them  in  their  pofTcHion  \  but  to  this  the  defend- 
ant (the  recoveror)  objefted  that  the  bill  was  not  proper,'the  right 
not  being  fettled  by  Lnv^  the  verdiJJs  given  having  been  fet  ajide^  Lord 
Keeper  ^id,  he  took  fuch  a  bill  to  be  very  proper,  being  a  bill  of 
peace,  and  in  fuch  cafe,  the  court  ought  to  interpofe,  and  prevent 
jnubiplicity  offuits.     But  in  this  cafe,  the  bill  praying  only  fpecial 
relief,  viz.  ^at  they  might  be  quieted  in  their  pofTeilion,  and  not 
having  prayed  relief  or  a  perpetual  injunction,  he  thought  the  bill 
not  proper  for  a  decree^  and  direded  the  plaintiffs  to  amend  in 
that  particular.    Vern.  266.  Mich.  1684.  New-£lme  Hofpital  v« 
Andover. 
Cwf.  Tanc.        7*  A  ^^fi  ^'^^  mzdc  for /even  years :  the  now  defendant  hadjttdg^ 
^6.  S.  P.     ment  in  eje6lment  againjl  the  complainant  by  reafon  of  the  Jiatute  of 
fraud: ;  for  the  leafe  was  only  put  into  tvriting  by  one  prefent^  with- 
9Ut  order  of  the  parties ;  the  complainant  prayed  relief  here,  and 
with  affidavits  produced  fome  acquittances  or  receipts  for  the  rent, 
which  fay 'i  according  to  an  agreement  with  the  defendant.    The  court 
faid,  there  might  be  equity  in  the  matter;  ior  the  receipts  are  evi- 
dence of  an  agreement,  and  this  court  will  not  interpret  the  ila« 
tute  of  frauds  fo  rigoroufly  as  the  courts  of  law ;  and  however, 
it  was  hard  to.  turn  a  tenant  out,  &c.  and  though  the  defendant  had 
fworn  the  agreement  was  to  continue  but  for  the  life  of  the  plain- 
tifPs  hufband,  now  dead,  and  that  the  rent  was  to  be  paid  in  corn, 
which  was  cheap ;  yet  the  court  ordered  the  injunction  to  ftand, 
the  caufe  to  be  fpeeded)  the  plaintiff  in  the  mean  while  to  pay 
the  rent,  and  repair  according  to  the  agreement.      P.  R.  C. 

$t09,2I0. 
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(A.  4)  Grantable,  in  what  Cafes  in  general. 

X.  I  NJUNCTION  to  debtors  to  a  teftator's  cftate  not  to  pay 
^  any  money  to  a  pretended  executory  till  his  title  to  the  execu^ 
torihip  IS  fettled  in  the  fpiritual  court.    Chan.  Cafes  75.  Pafch.  18 
Car.  2.  Smallpiece  v.  Anguifli. 

2.  Upon  a  motion  in  B.  R*  for  an  attachment  againft  an  at^^ 
torney,  for  getting  one  in  a  very  vile  manner  turned  out  of  pof- 
feflion,  a  rule  was  made  that  the  attorney  and  all  his  accomplices 
attend.  It  was  then  moved,  to  have  it  part  of  the  rule,  that 
they  (bould  not  move  for  an  injun£^ion  in  Chancery  in  the  mean 
time,  becaufe  that  would  hinder  the  further  inquiry  of  this  practice  i 
but  the  court  faid,  they  could  not  do  that ;  for  that  would  be  to 
fend  an  iiijunSion  into  chancery;  but  faid,  when  the  court  (of  B. 
R,)  has  a  hank  over  a  man^  and  he  comes  to  the  court  for  a  favour^  they 
9ften  refufe  to  grant  it  him,  unlefs  he  confents  not  to  go  into  Chancery  i 
and  if  after  fuch  confent^  he  goes  thither^  they  will  fend  an  attach- 
ment againft  him  for  a  contempt.  And^Holt  Ch.  J.  (aid,  that 
furely  Chancery  will  not  grant  an  injunftion  in  a  criminal  matter j 
undir  examination  cf  B,  R,  but  if  they  fhould,  this  court  would 
break  it,  and  protect  any  that  would  proceed  in  contempt  of  it;  and 
that  he  thought,  that  a  copy  of  the  affidavits  upon  which  the  rule  was 
made  in  B,  R,  and  an  oath  of  their  being  a  true  copy^  ought  to  be 
groMnifufficient  to  flay  the  ChaHcery  from  granting  an  injunciion. 
6  Mod.  16.  Mich.  2  Annae,  B.  Fl.  Holderftafte  v.  Saunders. 

3<,  An  injunftion  was  granted  againjl  ringing  a  church  hell  at  five 
0^ clock  in  the  mornings  the  pari(h  having  received  a  compenfation 
for  the  forbearaiKe  according  to  an  agreement  made  at  a  publick 
veftry,  and  articles  executed  by  the  parfon,  churchr- wardens,  over-  f  4.28  1 
feers,  and  other  inhabitant?,  and  the  parties  contracting  with  them. 
An  inju:i£lion  was  firft  granted  by  Ld.  C.  Macclesfield  to  ftay  the 
ringing  the  bell  till  hearing,  and  afterwards  by  Lords  CommiiHon- 
crs  Raymond  and  Gilbert  was  made  abfolute  for  the  time  contracted 
for.  2  Wms's  Rep.  266.  Hill.  17I4.  Dr.  Martin  and  Lady  How- 
ard V.  Nutkin. 

;..  Where  by  the  anfwcr  it  appears  to  be  matter  of  account  that 
is  in  queftion,  and  the  dema?td  is  very  uncertain^  the  court  will  com- 
monly grant  or  continue  an  injunction.     P.  R.  C.  201. 

5.  Money  levied  on  a  f.  fa.  was  in  the  fecondary^ s  hands  :  the  com-  5.  p.Curf. 
plainant  prays  an  injunction  till  anfwer.  The  court  granted  it,  Caiu.  441* 
and  faid  injunctions  had  been  granted  where  the  money  was  not  fe- 

cured,  as  here  it  was  ;  and  that  this  was  the  eafied  (with  rcfpeCt 
to  the  now  defendant)  that  ever  was  granted.     P.  R.  C.  206. 

6.  Sometimes  pending  the  fuit,  the  court  will  order  a  party  the 
poiTeilion,  or  that  the  rents^,  not  already  paldy  h^ flayed  in  the  tenant^s 
hands  till  hearing;  and  fometimes  it  will  order  both.  P.  R.  C. 
215,  216. 

J.  Other  times,  it  will  order  a  receiver^  who  (hall  take  the  rent$ 
profits,  and  pay  them  into  court,  or  account  for  them  when 

(he 
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the  court  (ball  require ;  and  he  to  enter  into  fiich  recognizance  a| 
the  cou{t  diredsy  to  fecure  his  doing  fo.     P.  R.  C.  2l6« 

(A.  5).  At  what  I'ime  it  may  be  granted. 

I.    A  N  injunflion  was  to  ftay  proceedings  after  a  judgment  i 
'^^   the  defendant,  taking  out  execution  notwithilanding,  is  in 
contempt.  Toth.  178.  cites  Trln.  6  Car.  Bi(hop  of  Hereford  v. 
Carpenter. 

2.  Where  a  caufe  abated  by  the  death  of  the  Lady  Gerard,  and 

the  defendant  was  her  executor^  who  being  ferved  with  a  copy  of  a 

bill  of  revivor,  and  my  Lord  Keeper's  letter,  would  not  appear^ 

being  in  privilege  \  upon  motion  an  injundlion  was  granted,  though 

the  caufe  was  not  revived.    Abr.  Equ.  Cafes  285.  Trin.  1700,  Duke 

of  Hamilton  v.  the  Earl  of  Macclesfield. 

itisthefet-      3-  -^nd  the  cafe  of  Armstrong  v.  Jackson  was  cited,  where 

tied  rule  of  before  a  demurrer  determined'^  the  plaintiff  had  an  injundion  on  mo- 

!t^'on  a'     »'o"-  Abr.  Equ.  Gafes,  285. 

demurrer  one  cannot  move  for  an  in)UD£iioD  ;  *  becaufe  till  the  demurrer  he  argued,  it  is  not  cer« 
tain  that  the  c»ufc  is  in  coutt.    Selcdt  Chan    Cafes  in  Ld.  King's  time.  Trin*  ii  Geo.  i.  Anoiu 
■*  S.  P.  till  when  no  order  otiglit  to  be  made  ;  fo  that  it  was  even  doubted,  whether  it  could 
ia  fuch  cafe  be  granted  for  any  fpeciai  caufe.  P.  R.  C.  aox. 

4.  Where  the  Lord  Warton  had  an  injunilion  to  quiet  him  in  the 
pollcflion  of  the  mines  in  queilion,  and  upon  hearing  of  the  caufe, 
an  iflue  was  direded  to  try,  whether  the  mines  in  queftion  were 
within  the  plaintiff's  or  defendant's  manor;  the  iffue  was  tried  at 
bary  and  found  for  the  plaintiff ;  then  the  plaintiff  died,  and  a  bill 
of  revivor  was  brought,  and  before  the  time  for  anfwcring  was  out, 
or  the  caufe  revived,  the  plaintifls  moved  for  an  injunction  to  ftay 
the  Lord  Wharton's  working  the  mines,  having  affidavits,  that 
fmce  the  vcrdift  againft  him,  he  had  trebled  the  number  of  work* 
meii,  and  between  that  and  Candlt-mas  would  work  out  the  mines ; 
and  an  injunction  was  granted,  though  the  caufe  was  not  revived. 
Mich.  1702.  Abr.  Equ,  Cafes,  285.  Robinfon  v.  Ld.  Wharton. 

[  429  ]  (B)  How^  and  on  nvhat  Suggejiions  znd  Terms  granted 

or  obtained. 

But  I  do  «c/  I.     TjEreiofore^  in  cafe  £/"  obftinate  difubedience  in  the  breach 
find  iiiis  -»^   of  a  decree^  an  injunction  ufed  to  be  granted  yiri  pcsna  of 

he-ntMV  ^I^^*     ^^^  ^P^^  affidavit^  or  other  fufficieat  ^xoof  of  perjifting  m 
tSs.   ibid,    contempt'^  fines  were  ufed  to  be  pronounced,  or  ft  by  the  Lord  Chan* 

eellor  in  open  court,  and  to  be  eftreated  down  into  the  hamper  by 

fpecial  order.     P.  R.  C.  215. 
But  no  in-         2t,  It  is  commonly  by  writ  founded  on  an  order  of  diis  court;  but 
jun^^ion  of   may  be  by  word  ofmouth-^  when  the  party  to  be  inhibited  is  a£hia]ly 

mJirbe"'''    P*"^^"*^*^  ^*^  ^°^^-    ^*  ^-  ^-  ^97- 

granted,  revived,  dilTolved,  or  (taud  upon privait  fetUiom,    Ibid,  cites  Toth.'  35f 

3*  InjundioDS 


^ 
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3.  Injunftions  for  pofleflion,or  for 'ftay  of  fuits  after  verdiSs,  ^»t no Jn- 
are  to  be  prefented  to  the  Lord  Chancellor  together  with  the  orders^  IjJh^*  w? 
wbereupon  they  go  forth,  that  his  lordihip  may  take  confideration  jhaUbepr^^ 
of  them  before  they  go.     P.  R-  C.  197,  cites  Toth.  35,  S^^^^  h  '*• 

regifter  to  he 
^^redtcitbwt  the  proper  band  of  the  Jix-cUrk  in  the  caufCi  or  of  i&ij  dtfuty  fubfcTlbcd  thereto*     Ibid* 
ekes  Or.  Ch.  56. 143* 

4.  Where  it  is  prayed  to  ftay  proceeding,  it  is  commonly  upon   -^'/itisolH 
fome  matter  fuggejied  in  the  bill  i  as  that  the  complainant  is  not  able^  ^^c^ 
for  fome  reafons  {he^n,  to  make  his  defence  in  the  other  court jthou^  fijidintho 
he  hath  a  good  difchar^e  here  in  equity  i  or  that  the*other  party  has  a  defendant's 
penalty  on  him,  which  he  proceeds  for  at  law,  and  threatens  to  make  ^^^^  J  ^ 
the  complainant  pay ;  or  that  the  other  court  has  not  jurifdiSlion  of  matter  tf 
the  caufc,  but  is  cognizable  here ;  or  thdt  the  other  court  refufes  rnord,  or 
him  fome  righful  advantage^  or  does  injujiice  to  him  in  the  proceed-  J^""  w"/«j: 
ings,  or  has  not  power  to  do  him  right.     Et  fimilla.     P.  R.  C.  {^^*  "* 

197.  198*  whereby  tC 

appears 
tl\cre  is  fome  probability  that  the  party  ought  to  be  difcharged  in  equity,  though  perhaps,  doK 
elfewhere ;  Or  where  the  defendant  is  in  contempt,  or  has  prayed  a  deidimus  (to  excufe  his  con- 
tempt) and  has  not  yet  anfwered  fucl»  bill  ;  or  where  tiic  dcfcnd.int  appears  to  be  olJ,  and  hath 
fltpt  long ;  or  the  creUiior  and  debtor  have  been  dead  Ion.:;  before  the  fiiit ;  or  where  the  defen- 
dant cannot  be  found  to  be  ferved  with  a  fubpcena  ;  in  any  of  which  cafes,  the  court  will  ordina- 
rily grant  an  tojundion.    P.  R.  C.  19^^.-^— Curf.  Cauc.  44.1. 

5.  If  it  be  granted  before  anfwer,  it  is  commonly  till  anfv^erand  c«rf.c»nc. 
further  order.     P.  R.  C,  198.  '♦^'• 

6.  Where  it  is  to  be  obtained  by  motion  for  matter  in  the  an- 
fwer, the  counfel  muft  put  the  cafe  in  ivrittfi^  to  the  court.  But  I 
think  the  practice  is  not  fo  now.     P.  R.  C.  202. 

7.  Where  there  is  a  verdict  at  laiv^,  and  tlie  defendant  exhibits  -^^  where 
his  bill  for  relief  here  ;  the  money  mnfl  he  dcpofttcd  here  before  an  in-  j^*  j'f^*"' 
junction  will  be  granted  ;  except  in  fome  c^ks  where. fpccial  nwUer  prayed Td^ 
§f  equity  appears  by  the  defendant's  anfwer,  or  fome  former  dcCTcc,  ^.»:i  ,the 
or  fuch  like.  P.  R.  C.  202.  con.pLun. 

,  ant  moved 

for  an  injunfti'on,  the  couil,  (though  rh**  <!cfcn<Lint  hd  h.iil  r»t  law)  would  not  gr;int  it  on  other 
terms,  than  that  the  complainant  IhoolJ  ni ./  in!'*  crutt  t'^r  vrmey  re^-^jei id  at  law,  bccuufe  the  »«•- 
pUtinant  was  goinfi  t:yonAf'a,     P.  R.  C.  20  j.  -Curf.  Canc.  443* 

8.  No  injun<5lion  for  ftay  offuit  of  law,  (hall  be  granted,  re-  Curf.Canc 
yived,  diflblved,  or  flayed  upon  a  petition,  nor  any  injun£tion  of  ^*' 

any  other  nature  pafs  by  order  upon  petition,  without  notice^  and  a 
copy  of  the  petition  firft  had  by,  or  given  to^  the  other  fidiy  and  the 
petition  filed  with  the  regifter,  and  the  order  entececf.  .  P.  R*  C. 
203. 

9.  Where  the  defendant^  by  his  zntwer^  fwears  a  certain  fum  of  f  4^0  1 
money  due  to  him^  the  court  often  will  not  grant  or  continue  an  in- 
junction, unlefs  the  plaintiff  bring  the  money  into  courts  Sec*  yet  ^%^l^\ 
rime  will  be  given  to  bring  it  in,  as  the  greatnefs  of  the  fum,  or  the  ,-;  ZtZpt^ 
diftance  of  the  party,  requires,  and  proceedings  ordered  to  ftay  in  the  the  court 
meanwhile.    F.  R.  C.  204-  xviii  grani 

^  It  wttbnut 

hrimgiug  any  motuy  into  cpurt,  though  there  have  been  pnKeedings  at  law,  P.  R.  C.  J04..  cit«  Toth*  : 
37*  Sv  ifmutt.rhe  iVifeJJidjujliUnififr  «  totuitJif,  Scc  the  Court  will  do  ihe  fame.  Ibid.— « 

Curf.  Caac  444, 445. 


10.  An 


4^^  %niuMtn^ 

Ttt  where  fO.  An  affidavit  is  not  ordinarily  to  be  made  ufi;  ofegain/i  an  M» 
^ZZ   Mr-    P.R.C.204.citesToth.37. 

fwrer,ywor#  «  ctrtainfum  tLte,  the  conrt  upoa  .iffidayits  of  ftrangerf  to  tht  fuitt  tomioned  the  kH 
jnndlion,  withoat  ordering  the  money  to  be  brdughc  into  court ;  becaitfe  there  appeared  /vo/W  /« 
doujft  whether  it  were  diic»  and  the  executor  is  not  privy  to  the  tranra6lions  of  the  tellator.  And 
jft>it  was  faid  it  would  have  been,  if  by . writing,  or  any  other  matter  flieu'td  the  courts  it  mighi 
inm  doubtful  whether  the  Rioney  were  unpaid.    P.  R.  C.  104,  205*  Curf>  Caoc.  445^ 

Curf.  Cane       j  j^  Adtninj/lraior  ofajaikt  order i  A.  U  receive  money  due  to  the 

^**  iailor.     //if  dIoeS)  arid  puU  it  into  a  goldfmith*s  hands,     A  willap* 

pears ;  of  which  and  probate^  the  executor  gives  A.  notice  before  the 

money  was  paid  the  adminiftrator,  &c«    He  refufes  to  pay  the  mo-^ 

ney  to  the  executor  ^  the  executor  fues  him  at  law.     He  brings  his 

bill.    The  executor  fwears  notice  as  aforefaid.     The  court  ordered 

the  money  to  be  brought  into  court)  or  the  injunflion  to  be  difiblved* 

P.  R.  C.  205,  206. 

Ctorf.Canc*       12.  Judgment  at  law  on  a  hail  bond.     A  bill  here  and  injundion* 

447.  &P*     'Ylic  deferent  fwears  8/*  due  for  work  done.     The  money  was 

ordered  to  be  brought  into  court,  &c.  though  the  court  inclined  to 

have  continued  the  injunction  w^^ou^  that,  feeing  there  was  a  judg^ 

ment  at  law.     But  in  regard  it  was  fo  fmall  a  fumj  it  was  ordered 

to  be' brought  in.  P.  R.  C.  206. 

13.  If  money  be  recovered  at  lawy  and  the  defendant  brings  his  bill 
to  be  relieved  here,  on  condition  to  pay  the  money  and  co/is  recovered 
at  lawy  into  court  here^  fubje^t  to  order  on  hearings  this  court  will 
commonly  order  an  injunflion,  and  will  in  the  mean  while  ftay  ex- 
ecution, and  give  fome  time  for  paying  in  the  money ;  with  this 
further,  that  the  defendant  here  be  at  liberty  to  ajfflrm  his  judgment  if 
a  writ  of  error  be  pending ;  or  if  there  be  none,  the  complainant  t9 
give  a  releafe  of  errors,  P.  R.  C.  207,  208. 

14.  The  defendant  here  hsA  judgment  at  law.  The  complainant 
had  brought  a  writ  of  error^  and  then  brings  his  bill  here^  and  has 
an  injundtion.  The  defendant  being  in  no  contempt^  but  having 
taken  a  dedimus,  prays  leave  to  affirm  his  judgment.  It  was  mnt- 
ed  him  \  but  he  to  proceed  no  further  till  further  order.  P.  R.  C« 
208. 

15.  Legatee}  fue  in  the  ecclefiajlical  tourt^  that  the  executors  mighty 
(as  the  book  fuppofes)  ^roz;/  the  will,  and  pay  their  legacies.  The 
executors  exhibit  a  bill  here  to  prove  the  wtll^  it  being  glands  as  well 
as  pcrfonal  eftate,  and  to  Jlay  proceedings  in  the  ecclellaftical  court, 
and  offered  by  their  bill,  (as  the  book  fuppofes)  to  pay  the  legatees^ 
j^ there  ihould  be  affets.  This  court  ordered  an  injun^on,  and 
that  it  fliould  continue,  the  executors  giving  fecurity  here  to  perform 
the  will,  and  fpeeding  the  caufe.  P.  II*  C.  208. 

J  6.  Exceptions  zione  are  not  sifufficient  caufo  for  granting  aif  in- 
tundlion,  becaufe  they  are  often  put  in  for  delay  \  but  there  muft 
be  a  report  alfo  of  the  anfwer^s  infufficiency  j  per  Cur.  P.  R.  C.  208. 

CurC  Cane.       1 7.  An  iniun£Uon  to  flay  wafl  muji  he  had  upon  41  bill  filed  to  that 

449-  purpofe.  P.R.C.  212» 


tori 


3[n)unftion#  43' 

(C)  ^0  what  Court  or  Place,  &c.  Injunftion  lies. 

I.  INJUNCTIONS  he  not  for /briignjurifdi^hnT^  nor  cut  cfib^ 
^  ting's  domnions.  Pafch.  1 7  Car.  2.  i  Chan.  Cafes,  ^7.  Love 
V.  Roll. 

2.  A  fpecial  certiorari  was  to  remami  a  caufe  out  of  London^  the 
plaintiff  proves  the  furmifes  of  his  bill,  the  defendant  begtnning  fuit 
in  the  King*  s^  Bench  for  the  fame  caufe ;  therefore  ftayed  by  iojunc- 
tion.    Cary*s  Rep.  118.  cites  21  &  22  Eliz.  Cliffe  v.  Turner. 

3.  An  injundion  was  granted  to  ftay  proceedings  in  the Jpiritual  ibid,  cites  j 
court.    Toth.  178.  cites  30  Eliz.  ^  ^Car.  s. 

4.  An  injunaion  was  granted  to  cftabli/h  poffeffion,  and  to  ftay  ^;  ^^^ 
fuits  in  the  court  of  tuardsy  and  an  attachment  awarded  for  ferving 

an  order  of  the  court  of  wards,  to  ftay  fuit  here.     Toth.  ijq^ 
cites  33  Eliz.  Smith  v.  Snotn)ull. 

5.  An  injuni^ion  to  ftay  proceedings  in  the  arches  or  admralty^ 
Toth.  179.  cites  33  Eliz.  Aylett  v.  Aylctt. 

6.  An  injun^on  to  ftay  judgment  and  execution  in  the  ixche^  Ibid,  cites 
quer.    Toth.  178.  cites  Hill.  35  Eliz.  Catwallell  v.  Wynn.  tclwicSt 

7.  The  defendant  fues  in  the  ecclefiaftical'court  for  a  portion  due  Joa.^' 
to  his  wife,  this  court  ordered  an  injundion  to  flay  proceedings 
there,  till  lie  (hall  make  a  competent  jointure.  Tothk  179.  cites  14 

Car.  Tanfield  v.  Davenport. 

8.  Injundlionto  ftay  proceeding^  in  the  Stannaries.  Toth.  182. 
cites  14  Car.  Trinick  v.  Bordfield. 

9.  Suits  in  the.  court  of  chancery  in  the  petty^bag  by  fcire  facias 
or  privilege,  are  not -to  be  ftayed  by  injundtion,  but  by  order.  P.  R. 
C.  202. 

(D)  Perpetual  Injunftions.     In  what  Cafes. 

« 

I.    A   JP/r^//«^/*injun6lion  againft  one  that  (bed  for  money  «r«- 
'^^  fairly  won  by  dice.  Chan»  Rep.  S9.   10  Car.  i.  Blackwell 
V.Redman. 

p..  An  ijfue  was  directed  out  of  Chancery,  <o  try  whether  a  will  P-R«C. 
cr  no  willy  to^A  found  againft  the  willy  and  then  a  perpetual  injunftion  \^}fj^i^^ 
was  awarded  againft  the  defendant  not  to  prove  the  will  (though  it  'd<vij{dtok$ 
was  of  a  perfonal  eftate  only)  in  the  prerogative  court.  Hill.  18  &  fMtzn^^ 
19  Car.  2.  I  Chan.  Cafes,  80.  Beverfham  v.  Springold.  Slough" 

againft  the  truftees  to  fell,  the  btir  cimtejis  the  «c'///,  the  court  after  tw9  trials,  will  grant  a  pf  r« 
petnal  ii.juuct:on;  per  Ld.  C.  Parker.  Wms's  Rep.  672.  Mich,  1720.  in  cafe  of  Leigbcoa  ▼• 
l^eiehton. 


3.  A  perpetual  injun6lion  was  granted  tofiay  proceedings  in  the 
eccleftajiical  courtSy  and  in  the  delegates  for  ahmonyy  and  the  hu(band 
not  CO  difiurb  the  wife  in  her  perfon,  or  meddle  with  any  goods  ftie 
fiiall  acquire  diu-ing  the  feparation,  or  which  ftie  fliall  ufc  for  heiv 
ronvcniency.  HilT.  25  Car.  2.  Fin.  73.  Turner  and  Warwick  v. 
fioteler. 

Vol.  XIV.  .     I<  1  4-  Where 
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C«^.  Cane.       ^  Where  a  bill  is  taken ^pra  corfeffiy  by  rcafon  of  the  defendant i 
^^'  contempt  ill  ilanding  out  all  proce^ ;  if  die  bill  prays  an  injun^dn 

to  quiet  i,  poflfeffioil,  or  to  ftay  the  defendant's  proceedings  at  Jaw, 
the  court  will  decree  a  perpetual  one.  P.  R/C.  197% 

5*  A  perpetual  injund^iofi  ought  not  to  go  againft  an  heir  at  law 

to  bifid  his  inheritance  without  a  trial  at  Jawj  in  cafe  the  matter  be 

doubtful.  MS.  Tab.  z\\t%  13  Jan.  1705.  Wilfon  v.  Story. 

•  MS.T^b.  5^  After  five  vtrdiSfifor  the  plaintiff  2X  law  ajjainft  the  defendant 

June*°7oo.  ^rc,  the  plaintifF  brought  a  bill  for  a  perpetual  injun&ion}  but  dc- 

S.C.  though  nied,  unlefs  there  was  fraud  or  truft,  or-  fpine  accident  fell  out  to 

in&vo«r  of  give  the  court  •  a  juriftJiaion ;  per  Ld.  Wright.  Trin.  1706.  Ch. 

coXS  P^^^-  ^61.  £.  of  Bath  v.  Sherwin.       •  . 

againd  an  heir  at  law.  .A  perpetual  ininnAion  tt  tfu'nt  f>^J[Jficm  is  only  to  be  granted,  where 
there  has  been  along  umintet-f-nptti pojffffion.  Said  in  Cur.-P.  R.  C.  215-— But  it  is  fometiniet  grafted 
•fon  a  iuret  where  there  have  beenj'verait>iuis  m  law.  P.  R.  C.'ii5— Curf.  Cane. 4.51.  S.  P. 
•  A.  fol^Ianth  to  B.  -his  bniher  nnd  tSefaHk  wiri  many  ytar%  enjoyed  umArr  the  purchaje*  Upon  A.*$ 
death  W.  the/oi  of^^.Jft  uh  an  •Id  tntml  created  aioUl  lOO  yeunJSucef  and  ^  imtotofTeJpon^  B.  bft>ugbC 
an  eje&mtntj  Md  a  verdidl  round  for  W.  upon  producing  an  pld  inquifition  nnding  tl^e  intail,  bnc 
there  was  no  deed  produced  creating  the  inlail.  Upon  a  bill  by  B.  it  was  decreed  by  Ld.  Cowper* 
that  no  truli,  term,  mortgage,  or  leafe  ihould  be  fet  tip  ;  bm  that  W.  the  defendant  (bould  make 
title  under  the  entnil  only  ;  upon  Tnch  trial  it  was  ag^iin  found  forWt  But  t]>e  judge  certifying 
aqainft  the  veixii^,  a  third  trial  (after  two  verdulsfor  k^.J  wis  had  at  tde  bar  of  the  excheauer^  andano^ 
ther  after  im  H,  R.  in  bctth  wbkb  the  verdi3  w.n  for  B,  whereupon  B.  prayed  a  perpetual  injun6lion  and 
eofts.  Xid'  C.  Parker  obferved,  that  B.  in  this  cafe  had  uo  reafon  to tomplainpf  the  endleflhefscf 
trials  in  ejeAments,  tlic  two  firll  having  beeo  found  againd  him,  but  that  the  two  trials  at  bxr,  by 
4lire£khm  of  the  court,  being  for  hira,  his  lordihip  faid^  he  did  not  fee  what  the  c<Hirt  had  been 
46ingif  it  (hould  not  grant  a  perpetual  InjunAion  ;  and  that  the  cafe  in  itsnarureis  fuch,  as  not  to 
Iw  intitled  to- any  favour,  in  refpret  of  ihe^  pnrchafe,  ihc  long  enjoyment  and  the  endeavouring  Co 
defeat  it  by  fuch  art  old  intail,  nod  that  if  there  was  not  tke  cUartfiproff  ima^xwahU  of  fuck  am  imtaal 
(as  po/Tibly  there  was  not)  the  jury  was  in  the  right  not  to  find  it.  Wnis'rf  Rep.  6^1.  Mich.  1 720. 
Leighton  v.  Leighto«i.   ■        AVms*8  Rep.  674^^  fays,  that  this  decree  was  affirmed  in  tlie  houfe  of 

lords  with  40/.  cofts,  March,  1720. Scl.'Ch.  Cafes  in  Ld.  K.'stime  13.  reports  it  to  ht  faid^ 

that  fince  the  cnfe  of  Sherman  v.  E.  op  Bath,  ft  has  been  taken,  that  after  thru  triattloii,  a  pcr^ 
petpal  in}iin6l!on  lias  been  allowed.  P.kfch.  ix  Geo.  i.  incafeofPoltonv.  Dalton.    ' 

(E)  THe  Force  of  an  lojunftibn,  and  Extent  and 
E^'e^  thtyroof,  and  what  ihallr  be  faid  a  Breach. 

I.  TN  trefpafs^  Ae  verdi^fp^Skifer  the  plaintiff  to  *the  damage  of 
•*   20/.  and  the  clianoellor  awarded  an  inju^Slion'to  tke  plain- 
tiff, that  he  /houU  not  proceed  tb  judgment,  by- which  the  plaintiff 
was  loi}g  delayed,  and  after  ic^zjujiices  gave  judgntent,  but  they  would 
not  gipe  damages  for  vexatron  in  the  Chancery  by  this  injunction  j 
qocd  notar  Br,  Damages,  pi.  130.  citcs*22  E.  4.  37. ' 
I  do  ndtob-       2.  If  an  injunction  be  granted  utatu/f  A.  iljat  he  f hall  not  Jut  y.  S. 
^'^"^Wii^'  ^^  A.tdics,  hii  executor  may  fue  J^  i.  quod  -nota^Jdt  this  extends 
an^fuch'     buf  to  the  pcrfon  only,  and  "not  to  the  heir  or  executor,'  if  itKe 
mirter,  bnt  not  expreffed,  and  yet  it  feems,'that  h'is  hard  *  that  itmuft  be  ex- 
only  that   .  prcffed  J  quod  nota.  Br.  Confcience,  &c.  pL  incites  27  H.  S.  16. 

the  Chan*       r  ^  j\  ,  .      «         ,  •         . 

cellor,  pajtc  16.  b.  alkcd-onc  of  the  connfcl,  by  wiy  of  anfwcr  trfwhui  he  was  infiftin;  ppon, 
whether,  if  an  in'unftion  be  made  to  a  nvin,  tliat  he  (ball  not  fue  'J*  S.  and  he  dies,  if  his  executors 
ihall  fue  Itin  ?  And  I  do  not  find  any  further  ncrtice  takerf  of  it  by  any  one.  T  ,  *  Orig.  (Que 
ceo  pojt  eftre  exprc(rc)but  it  feems,  tl.at  (poii)  Iho^ldbc  (doit). 

Viicre  an  3.  'The  ^efcndait  fs  pnjpined  in  open  cpurt,  upon  pain  ^200/. 
injunrtion    ^^^  ^^  proceed  any  farther  in  air  aSion  upon  cafe  by  him  comoienceti 


« 

ift  the  tlin^i  Bencby  affainft  the  pJai^^tiff,  nor  that  he  procure  the  «?«» oath 
jury  to  befiuomln  thcittiie,  but  only  to  reeord  their  appearance  till  *p^fj*^j£ 
to^morrowy  at  which  tioie  further  order  fliall  be  taken  by  the  court.  coatenu>c 
Gary's  Rep.  53,  54.  cites  i  Eli*.  IbL  88.'  .       is  to  iiTu© 

contemnor^  as  in  other  cafas,  till  he  yield  obedience :  nor  U  he  to  be  heard  in  the  principal  cafCy 
till  be  has  yielded  obedience  thereto.    CufC  Cane.  45a. 

4.  In  zfuit  between  two  for  a  clofe^  an  injunflion  wa^  awarcfed- 
for  the  plaintiff* s  quiet  enjoyment  of  the  faid  clofe^  with  the  appurte^ 

nancesj  until^  t^t.  ^Vhc  defendant  put  his  cattle  into  the  dole,  and 
thereupon  an  attachment  liTued  to  anfwer  the  contempt.  He  faid 
that  he  put  in  his  cat  tie  for  title  ofcofnmon.  This  was  ruled  to  be  no 
breach  of  the  injun£lion;  becauie  the  eoMmon  was  not  in  quejlion  in  f  ^2%  J 
the  bill|  but  only  the  title  of  the  clofe,  and  therefore  the  defendant 
was  difchareed  of  the  contempt  j  and  the  worctj  (with  the  dppurte-^ 
nances)  include  not  the  common  to  be  taken  in  the  faid  clofe.  .  Lane 
96.  Hiil.  8  Jac.  in  the  Exchequer.  Bent's  cafe.i 

5.  Defendant  obtained  judgment  in  eje^ment  againft  the  now 
plaintifl^  ^d  tiad  execution  awarded^  but  the  under  (herifF  refufed 
to  execute  it.  The  under  fheriff  was  ordered  to  attend  in  B.  R. 
and  an  attachment  granted  for  non  atteitdance.  Afterwards  the  de- 
fendant in  ejeiShnent  brings  a  bill  in  this  court^  and  the  plaintiff 

in  ejectment  praying  a  dedimusy  an  injun£lionwas  granted  of  courfe ;  v 

this  injundioii  was  allowed  to  extend  to  the  under  {herifF,  who  had 
refufed  to  execute  die  writ,  and  was  in  contempt  to  B.  R.  before  the 
bill  filed,  for  not  executing  the  habere-  fecias  podeffiooem  on  the 
judgment,  and  non-attendance  upon  fummons,  and  for  which  an. 
attachment  was  iflued  againft  him..  Mich.  1681.  Vern.  25.  Emer- 
ton's  cafe. 

6.  The  plaintiff  had  judgment  in  eje^fmenty  but  was.  hung  up  by  Ibid.  Sayt 
injundlion,  fo  that  the  term  expired.     Upon  motion  to  enlarge  the  ^^  f^^*^ 
term.  Holt*  Ch.  J.  faid,  they  could  not  alter  records,  and  faid,  he  madlTpafcu! 
had  no  mind  to  build  a  new  .clock-^ioufe^     i  Salk.  IS?*  Pafch.  12  3  Ann«, 

W,  3.  B.  R.  Anon.  and  denied   ' 

"  fpr  the  fame 

reafiin ;  and  faid,  that  it  could  not  be  done  without  confeat)  and  Chat  in  Sir  Jokk  Roll's  cas  k^ 
which  was  ciced^  tlie  terpt  ^ut  tnUt^d^  but  it  was  by  coiiJ$>a* 


7.  Execution  was  flayed  hy  injundlion,  till  afier  the  yearf  and  it  Thij  wasa  ^ 
being  afterwards  diffohedj  tne  plaintiff  took  out   execution  without  i^J^jsment 


might  take  out  execution  without  &  fci.  fa.     But  the  r^vrf  iaid^'  vfbiebtimt 
they  douU  not  take  notice  of  a  chancery  i'njun^on  \  and  the  plaintiff  the  dcfen-* 
might  havfc  taken'  oat  a  writ  of  execution,  and  continued  it  by  vice-  ^^}^^  ^5  *•'* 
comes  non  mifit  breve.     And^fuperfedeas  quia'improvide  W2S  z^  In^cluncor'f 
warded  to  the  execution,     i  Salk^  322.  Mich*  3  Ann.  B«  R.  Booth  asaioit  tiio 

Y,  Booth.  ,         •*  :    •'        pUintiff.' 

.  But  uie 

court  faid,  that  it  had' been  no  breach  of  f'^cb  iijUK^im  /•  t Air  out  a  writ  cf  txecutkn  within  tb<  timip 
which  might  havefaved  the  troable  of  a  fci.  fa.  afier  the  year,  by  entering  the  c'oncimunce'  duwi* 
bt  a  ^icetQmi  mn  mjt  breve^  but  chat  cannot  be  done  now.    6  M6d..a8  3.  S.  C.  T 

L  1  a  •     8.  An  . 


p 
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Injmaion        8.  An  injuni^ofi  does  not  pre^ient  an  intry  to  indtle  die  p^tty  to 
firfojffjioM   recover  the  mefiieprditssit  law;,  perl^Keqper.    Micb.  17051 

f/7i^Z\    *  ^^^  5*9*  *"  ^*  ®^  '^'"^y  ^-  Bridget. 

#ioi  the  Uefendant's  fuit «/  ^fw»  makifiw  a  leafe^  tnkittg  a  Sfinfi^  lec»  and  it  nuiji  ^  in  other  cifeii  if 
the  plainuff  Uelay  his  fuity  be  diirofved.    P.R.  C.  215.        Cttrf*  Cine  451. 

\vi)eretbe  9*  Where  an  injunAton  is  obtained- with  refpefl  to  zjuitat  law, 
matter  it  which  IS  at  iflue)  Of  tuhenin  a  dtclaratim  is  delivered'i  it  common« 
law*  this     'y  ^^^^  ^^^^  '*  '•  '•  trtal^  butjlays  execution.    P.  R.  C.  201. 

ftroLtU /'tyt  fMouion*    P.R.C  202. 

CurCiCanc.  10.  If  goods  are  taken,  or  money  levied,  or  paid  in  executioUjuA 
^  •  in  the  IherifPs  hands,  it  will  ftay  theni  there.    P.  R.  C.  202. 

11.  Where  money  was  leviidy  and  in  the  attorney's  banJsj  who 
ivould  have  retained^  it  for  money's  owing  him  by  his  client;  yet 
the  money  being  in  difpute,  in  this  courv  between  the  parties  at 
law,  the  court  ordered  him  to  bring  it  in  here.     P.  R.  C.  202. 

12.  An  injunflion  Upon  an  attachment  or  dedimus^  or  upon  defend 
dant's  praying  time^  does  not  extend  to^ay  proceedings  in  ibejpiri' 
tual  ccurtj  as  it  does  to  ftay  proceedings  at  law ;  fo  that  when  pro* 
ceedings  in  the  fpiritual  court  are  to  be  ftayed,  it  is  to  be  moved ^e^ 
dally.  Wms's  Rep.  301.  Mich.  1715.  Anon. — And  the  reporter 
makes  a  quarc^  whether  it  be  not  the  &mc  with  regard  to  pro- 
ceedings in  the  court  of  admiralty.     Ibid* 

[  4^34  ]  (^)  -D^d?A;f^,  or  made  abfolutc.     In  what  Cafes, 

and  How. 

Curf.  Cane   i.  XIT'  HERE*  there  is  an  appearance  of  equity  with  the  com- 

^^    plainant,  or  that  his  cafejeems  very  hardj  the  court  will 
not  eafily  diflblve  the  mjund^ion.    r.  R.  C.  269. 

2.  Where  an  injundtion  is  granted  before  anfwer,  then  if  after 
anfwer  con  c  in  the  council  for  the  defendant  allege,  that  the  dcfcn- 

•  /"twn^thcn  dant  has  anfwcred  and  denied  the  whole  equity  of  the  plaintiffs  billj 
(his  contempts^  if  any,  being  cleared^  and  his  appearance  entered^) 
and  alfo  produce  a  certificate  from  the  fix-clerk,  that  the  anfwer  las 
htcnfled  i/^days  at  leaft;  the  court  will,  on  fuch  counlel's  mo- 
tion, order  the  injun£Hon  to  ftand  difiblved  at  a  (hort  day,  Jiifi 
ihccrdcr      ^aufa,  &c.  or  perhaps  withoit  fuch  certificate.     P.  R.  C.  199. 

t\iy  bcmac'e  abfolute.    P.  R.  C.  199.      »    '  If  i  1  term  time,  and  a  ralls-dayt  it  is  ufoally  woftd 
ta  be  Confirmed  at  the  Rrlls  in  the  evening  after  the  rifms  of  the  court  nt  VVeiVmfnAer.  F.R.C. 
.199.  Tf  the  coimfely  who  then  moves  it,  d'>es  not  (hew  an  affidavit  of  the  Service  of  (he 

order,  it  mull  at  lead  be'|>roduced  to  the  r.fsifter  before  the  order  be  drawn  op.    P.R*C. 
•  t99....../»i«/  if  the  appearance  be  nUt  entered,  contempts  cleared,  anfwer  filed  14  days,  all  equity 

denied;  or,  that  exceptions  to  the  anfwer  are  put  in  \  or  that  the  a  ifwer  is  reported  infufficient; 
7^\y  of  liiefe  are  good  caufes  to  be  fliewn  againft  dilTolving  the  inju.iftion.    P.  R.  C.  199. 

•  • 

3.  If  there. be  two^defendante^  the  court  will  not  ordinarily  dit 
folve  the  injunAion  tiU  both  have  anfwered.     P.  R.  C.  ^00. 

Where  an        4..  An  injunAion   is  never  diflyvcd  without  motion  6n  il« 
Injuaion    advcrfepart.     PiR.C.  200.      .  ,    '- 

/v  mjik*,  it  tnxxiX  be  diifolvc   by  motion*    P.Ri  C.  a«tt  ^ 

K.  The 


And  if,  at 
the  d..y,  M 
trnfi  be 
Jhrton^  t 
Upon  an 
^ddvit  of 
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of  the  or- 
f  <!er,  and 
©n  motion, 
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5.  Tfafe  deTendaat,  after  havltw  leave  for  a  dedimus  to  take  ius  when  the 
anfwer,  is  bound  to  take  notice  oTan  order  for  an  injunSion,  thouglv,  defendant 
he  be  not  ferved  with  the  writ.    P.R.C.200.  Sm 

take  his  anfwer,  plea.  Ice.  in  the  country,  the  order fomiimetwstf  that  xhi^plawiiff'sjx  cl^rij  or  un- 
der  clerk,  mighf  wtboutmoiiofif  draw  a  docket,  and  mjun^'ton  efcwje^  and  fubfcrihe  his  name  Co  Che 
docket,  and  exprefs  in  the  wrif,  in  ufual  form,  the  cavife  of  granting  the  injundlion ;  boih  which, 
fo  prepared,  were  to  be  prefented  to  be  figned  ;  and  if  ths  injun^lion  iitued  forth  in  any  other 
manner,  it  was  void.    P.R.  C*  aoc  But  of  hu  fu;h  injundion  is  moved  for,  (as  are  all 

others)  and  is  granted  of  courfe,  till  coining  in  of  the  anfwer,  and  further  order*  P.  R.<2«  aco* 
•— Curf.  Cane.  442. 

6.  Upon  %pka  cr  dmiumrs  being  ellowedj  Ae  injundion,  that  sut  infudi 
vras  granted  till  anfwer,  will  commonly  be  diflblved  Upon  motion,  cafe,  or 

P.  rT  c.  200.  ."p*''?  ^r 

an  anfwer,  the  court  will  Mf  diifolve  it  abfiluttly  9n  tht  firfi  motion*  (chough  there  be  an  affidavit 
of  notice)  but  enfy  mfi,  &c«    P.  R.  C.  soo.— — Curf.  Cane  44^ 

7.  Where  upon  the  face  of  the  anfwer j  Acre  appearea  ajlrong  ^;  where 
prefumption  in  equity  for  the  complainant,  the  court  continued  the  A.  matte  a 
injunaion  to  ftaytrialatlaw.    P.R^C.  201.  s™«^^ 

to  B.  with  covenant  that  he  had  power  to  grant,  but  B.  was  not  Co  pay  rent  till  peaccAble  pof* 
felfion  ;  B*  brings  an  adtion  at  law,  on  the  covenant  of  A.*s  title  or  power  to  grant :  A  prays  to 
be  rel!eved.  The  mntter  bring  confefled  by  anfwer,  to  be  as  fet  forth  by  the  complainant,  the 
courPcontinued  the  injunflion  to  (lay  trial.    P.  R.C.  201.— »Curf.  Cane  407. 

8.  Where  it  is  granted  on  the  merits  of  the  caufe,  or  upon  fpe-  ^ut  iefay  * 
cial  caufe  in  equity,  it  is  commonly  to  Jtand  till  hearing  unlefs  the  of  frocettU* 
plaintif  delay  h\s{u\t.    P.  R.  C.  202.  f^'aS 

lime  is  good  caufe  for  diifolving  an  injunAion  to  fta^  proceedings  at  law.    P.  R.  C.  X09.  ■ 

Curf.  Cane.  444. 

9.  The  court  would  not  continue  an  injundion  upon  a  hill  to,  be  f  i.'}  r  1 

' relieved  again/1  the  penplty  of  a  Atf«//,profecuted  at  law,  except  either  curf  Caric» 

the  money  fwore  by  anfwer  due  thereon  was  brought  into  court,  or  444,' 

the  plaintiff  gave  judgment  at  law,,  and  a  releafe  of  errors.     And  ^•y^f 

if  he  had  not  been  thought  of  fufficient  ability,  the  court  would  ^^e"*^"^ 

have  fuffered  the  pl.aintifF  at  law  to  have  proceeded  there  fo  far  as  be  profc- 

(he  return  of  a  fecond  (cire  facias,  to  make  the  bail  liablp.     P.  cuted  m 

R.  C.  203.  1?^' 7** 

**  the  dtffrt- 

Jant  bringthis  biU  bete^  &c.  and  the  deff^mt  bert  by  anfwer /uvdrj  mofitf  due,  the  court  will  c>m* 
mon!y  dilfolve  the  injundlion*  except  the  comphinanc  win  give  a  judgment  at  law  in  debt  for 
the  money  fuorn  due,  and  a  releafe  of  errors.   P.  R.  C.  207. 

10.  A.  was  ^9f/;f  J  by  obligation  to  B,for  payment  of  lOoX,  and  Cuff.  Cane- 
was  indebted  to  him  lOoV..  more  for  rent.     Art  a£lion  was  brought  ^^' 

at  law  on  the  bond,  ^ind  judgment  had  on  th*  bail-bond.  ^*he  com- 
plainants pray  to  be  relfeved  againft  the  bond,  judgment,  &c.  and 
liad  an  injuiK^ion.  The  defendant^  by  anfwer, >u;nj  the  tool,  on 
the  bendjatisfiedi  the  court  ordered  the  defendant  at  law  (hould 
giFC  a  releafe  of  errors,  and  the  injundion  to  ftand  as  to  that,  but 
to  be  diffolved  as  to  the  rent.     P.  R.  C.  206. 

II*  The  bill  alleges,  that  the  plaintiff  is  indebted  to  the  defen-  Curf.Canc. 
dant  50  /•  and  the  defendant  50  /.  to  him  ;  that  the  defendant  is  a  ^7' 
prifoner  in  the  Fleet,  fues  at  law,  has  an  interlocutory  judgment,  and 
will  not  pay  or  allow  what  be  owes.    The  plaintin'  prays  an  ac- 

L  1  2  count,, 


r) 


^3^  Snjiihftion; 

cdxinC)  &c.  and  has  ain  injundion :  ^the  defendant,  by  his  anfmf^ 

hp^  he  returned  the  mmey  due  to  the  pI4iitifF|  to  him  at  London 

in  December  Jaft.     The  plamtiflF  produced  the*  bond,  by  wMeh*  it 

appeared  the  money  was  not  payable 'jill  April' next.    The  court 

ordered,  t))at  upon -the  complainant's  giving  a  final  judgment  at 

hwj  for  aol.  tie  fum  demanded  therey  and  a  releafe  of  errors  \n 

four  days,  the  xnjunftion  ftand.     9,  R,  C.  207 

^itf  if  at.  '         I  a.  .Where  an  injundion  is  already  grantedyitwill  be  continued  en 

1^'red  '^  ^xceptiom.     And]  where  e^cceptions  came  in  but  the  night  before 

upon  ex-     ^^  motion,  the  court  has  re&ded  to  diifi>lve  the  injun£kion.     P« 

•cptj«nj5  in  R,  C*  adg.       •  •     .     * 

■Ji  rtafina"  * 

tie  timt,  or  r^  the  anfuftr  hi  reporteifufiQtti*,  &c.  the  injunAion  wiU>  on  motion^  be  ordered  to  be 
dinolvedy  lufic^ufa^  &c.  P.R.  C  209.-*-^Cttif.  Caac.  4^. 

Corf.  Caoc.      i^j-  Where  there  Ulcere  crofs^billsj  tht  court  (aid,  if  after  the'/r^ 

^'  "        MU  i}  anfwered^  the  plaintiff  in  ibefirft  do  not  dnfwer  the  fecund  bill 

in  eight,  daysy  the  injun(^oa  (boula  be  difTolved  on  petition.  P. 

JR..  C.    ftog. 

Curf.  Cano       i^..  The  court  ordered  money  fworn  due  on  an  awafd  to  be. 

44**447«      brou§^  into  court,  or  *themjun&ion  to  be  diflblyed ;  for  by  the 

'  award  it  Is  .become  res  judicata.    P.  R.  C.  209. 

15.  Mending  a  biU't\evcY  moves  or  touches  an  injun<^ion.    P. 
JR.  C.  210.  •         -       ^ 

'Cttrf.c;inc.       i^.  If  an  injunSion  is  difloFved,  ytft  If  there*  be  caufe^  it  may 
^^..  bfe  revived  on  motion.     P»  R.  C.  210. 

Cnrf.  Cane       X7.-  The  defendants  plea  being  allftved^  he  moved  to-diflblve  the 

443*  plaintifTs  injuo<^ion.     The  court  faid,  wiki;!  the  plea  is  allowed, 

there  is.  ordinarily  an  end  of  the  ii^unflidn,  but  not  always.    The 

defendant  had 'pleaded  only  what  the  plaintiff  had  confeflfdl  and  fet 

(ortb,  \iz*  an  dward  \  and  though  the  defendant  and  referrees  have 

denied  all  practice,  and  fworn  that  the  plaintiif* was  beard,*  and  the 

*  award  was  duly  bbtainedj-yet  it  was  faid,  praSice  a^d  iih&icpro- 

ceediiigs  are  Often  found  in  awards.    The  counfel  for  the  defm- 

/   .    .  '     dants  faid,  the  other  fide .  ought  to  ihew  JQ^me  equity xonfefied  or 

alk>wed*in^he  aofwer.  But,wa's  anfweredby  die  court,  th^t  diough 

'  awards  jire  favoured  here,  becaufe  they  tend  to  fettle. peace  among 

\  parties,  and  although  there  be  notice  of  this  m€>tio£r,/yet  tOiitgifnc-' 

.  tion  is  not  to  be  abplutely  dijjblyed  u^on  ,this  albwtince  if  the  plea^  bsft 

only  'niji ;  becaufcr  there,  may  be  jome  equity  Jhewn^  to  continue  ft. 

The  court  haweve^^,  firderedthe  money  awarded  to  be  brought' into 

r  436']  ^^^^^  by  tKe,  firfl:  feal|  or  the  inj[uil£lion  to  ftand.  diifolved  uathdut 

further    motioni  .and  the  plaintiiF;  to.  enter>  up  his*  judgp^ent^ 

(haying  at  Jaw  a  vcrdid,)  and  tax  .his  cofts,' which  W^  alfo  to 

b^  brought  ill,  bi^t  to  ftay  executipn,  though  the  court,  fecitied  wiU 

ling  to  tbrbcar  entering  judgmeift.  'P.  R.  C.  *2xiy2i2. 

1^.  The  court  does  not  at  the  lafl  feal  ajier  teff/i  ordinarily 
diffolve  injunftions.     P.R.  C.' '217.  ♦        •    '  ' 

19.  It  was  ordered,  that  the  injunfttoo  y^^''^  granted  s^nft 
the  defendant  for  ftay  of  his  a^i(^  in  the  King's  Bench  be  difiblved, 
and  the  defendant  to  be  at  liberty  to  take  judgment  upon  his  a&iqn 
of  debt  of  500  /•  provided^  if,  the  plaintiff  do  bang-  into  court  on 

Monday 
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Monday  next  223  /.  then  execution  for  the  reji  to  be  fujpended^  until 
this  court  take  other  order.  Gary's  Rep.  67.  cites  2  Elii.  fol. 
176.  Stanebridge  V,  Hales. 

ao.  Injunftion  to  (lay  felling  of  timber  wzs  difohed^  becaufc  the 
fettlcment  was  without  impeachment  of  waft .  15  Car.  2.  i  Chan, 
Rep.  242^  Min&ail  v.  MinihalK 

■ 

(G)  Of  the  iSifry/Vrof  an  Ifljuniaion.  . 

I.     AN  injunfiion  out  of  chancery,  after  three  verdi£fs^  to  ftay  Itmi^b* 

-"  the  plaintiflF  from  having  his  judgment.    This  irijun^ion  }^,7/7r  wTi  • 
was  fervcd  upon  the  plaintiff.     His  attorney  or  council  not  being  ^arty  him. 
forved  may  move  for  judgment  and  have  it.     Pafch.  .10  Jac.  B»R.  fcif,  *•* 
Bulf.  iS2.  Ellis  V.  Parke.  lTn!ylfiLu 

tor,  &C.  orfuch  of.  then)  as  can  be  fomAyW  av  the  cnje  may\rtfttrt,  P.  R.  C.  197.— ^W  kav'mi-it  wtbl\m 
attorney  or  fojicitor's  cVerit  or /jtvottr , is  good  fcrvicc.    P.  K.C>i97j     ■  ■■      Curf.  Cane  451* 

S.P. 

»  • 

2.  This  writ* is  ferved  by  he;\ngjhewn  vnJcrfialahd  a  copy^of  Corf.Canc» 
itdeliwred.    P.R.C.  197.  *J^^; 

6f  an  ii\jun6lion  without  (hewing  Khe  writ,  but  only  delivering  a  copy,  and  denying  to  let  th« 
defeildanc  compare-  the  writ  and  copy,  fhMl  bind  tfie  defendant  tp  obedience,  notwithftanding 
there  was  href^Lrity  m  tbt  ijfaiii^  it.    Mich.  26  Car.  a.  1  Chan. Cafes  203.  Woodward  v.  King.     « 


m^tm 
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(A)  Who.  may  credt  an  Inn*   . 

f .  I.    A  Man  may  ereft  an  inn  without  ouy  licince  of  the  kingy  be-  Erc6Ung  a 
"*^  caufe  h  is,  not  any  franchife<^  but  only  a  tradcy  as  an  ale-  ^       '*" 


commoa 
inn  is 


houfe.    For  it  is  but  4  great  aie^boufej  or  any  other-  trade.   '  In  lawful  for 
the  parliament:  of  the  x8  Ja.  upon  the  patent  of  Sir  Giles. Mom-  *"/  one 
peilbn  of  inns,  this  was  fo  refolved  by  the  lower  houfe  of  parlia-  ^^j^not  ^4 
ment,  and  tlien  Mr.  Nov  argued  itand  faid,  that  an  alehoufe  is  under  commune 
the  correftion  of  the  Icet,   therefore  the*  inn  under  the  correc-  nocumen- 
tion  of  the  iire^  but  there  is  not  any  record  by  which  it  may  l^'^l^^*^* 
appear,  that  any  claim  was  of  it  in  eire.     Therefore  it  is  not  a  lesciC  that 
ftranchife.  j  .  it  is  an  unfit 

phctf  or 
*  thnt  by  rcafon  the  greit  mmh/r  of  inns  in  the  fame  place»  it  is  hurt  hen  fome,  or  tliat  it  L>rbourg 
/f>i<V0r,  and  others  of  ill  report,  per  Car.  Palm.  374.  Tiin.  if  Jac»  B.  R.  Anon.— And  fuch 
>llegacioni  may  be  traverl'ed,  and  if  it  be  found  to  be  trucf  as  to  ihc-  harbourinf;  \\\  pcifons ,  or 
as  to  tile  inn.keep(;r  being  of  ill  fame  {  though  the  inu  ih.ill  he  furpreired  2^  to  his  keeping  it, 
yet  it  being  an  inn  another  may  keep  it.  Hutt.  100.  'the  refolution  of  the  jui!ges  concerning  inns, 
June  19, 11  Jac.  at  Serjeant's  Inn  )n  FIeet«-Street. 
Mo  perfon  is  to  «/-«Sf  an  inn  without  a  licence  fioro  th*  king,    i  Bulf.  ro9>  per  Croke  J. 

[2.  ObjeSion.     In  the  time  of  King  John,  there  is  a  record.  Novfild 
Such  a  man  dedit  decern  marcas  hofpitare  terram  in  Durham.^  J*^*'  ^^  ^ 

grant  in  the  time  of  King  John  to  a  tenvit  m  Durhaii,  (where  this  w.is)  h'.fpifari  terram,  and 
t«e  pnderilands  ttiat  this  wa>  a  licc^  ee  /v  pufi  out  iftt  Lmdf  vi».    to  l-:/'  it  in  parcels  to  j'gvtr^l 
Jiirmaru    PtJm.  36S.  Trill,  a  I  Jac.  B.K. 

L  1  ♦  [3-  Anfwcr. 


u 
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\%.  Anfwer.  This  word  (ho^itare)  there  intends  JUvidiTi ;  for 
at  this  day,  this  Word  holpitare  m  the  nordi  fignifies  dividere  into 
parcels.] 

'[  4.  Obje£Hon.  Inn-keeper  is  xompettaUi  ti  entertain  Jirangers^ 
Ma  to  aftjkver  goods  Jlolen^  &c,  ] 

5.  [  Anfwer.  So  it  is  of  a  carrier  and  ferryman,  and  yet  it  is 
Hot  any  franchifc.  ] 

[6,  In  eire  ihcrt  is  zn  inn  feifedforentertaining  ften^wbo  abufe 
tbye  in  forefts.  Sir  Edward  Coke  to  the  fame  intent.  Among 
capitula  itineris,  there  is  an  article  about  the  beginning,  di  illis 
qut  cefirunt  dona  ab  bis  qui  hofpitati  funt  extraneos  contra  ajfifam. 
jaShnny  which  is  for  the  abufe  oi  the  inn.  There  is  not  any  re- 
cord but  of  late  time,  by  which  it  may  appear  that  the  king  ever 
gave  any  licenas  to  inn-keepers.  By  which  it  appears,  that  there 
needs  not  any.  For  if  there  were  any,  they  ought  of  neceffity  to 
be  of  record.  Tr«  20  Ja.  B.  R.  Sherwooa  of  ozxh  wa$  indided 
for  the  inn  there  of  3  Tuns,  and  reverfed  in  writ  of  error,  per 
Curiam,  and  refolved  that  he  cannot  be  ijidi£led  for  it.  Tr.  ar 
Ja.  B.  R.  other  indi£tment  from  Bath  qualhed,  per  Curiam,  for 
the  caufe  aforeiaid.  ] 

[  7.  In  liififtattae  which  is  called  articuli  i^  facr amenta  mini- 

Jlrorum  regi^  itimre  jujiiciariorum.    There  is  ftich  claufe  di  inde 

pracipietur  quod  nullum  conducatur  bofpitium^  (this  word  conducatur^ 

is  tcabilated  by  Rafhdl,  hired^  fed  yementibus  gratis  <oncedatur.  ] 

r"*^*"^       f  8.  If  a  man  has  had  an  mn  by  prafcription^  time  whereof  me- 

♦Fol.  85.  nioiy,  &c.  he  may  enlarge  it  upon  the  jam  land  which  has  •  been 

^T'^""^^'*^   always  ufed  with  the  inn,  as  he  may  enlarge  the  rooms  ^upon  the 

^*y^'        curtelage  or  yard,  or  may  make  new  rooms  upon  tbem,  or  may 

?%,  V.  3.       convert  the  antient  Jiables  into  rooms  for  men,  and  make  tbejiables 
ays>  it        Jurtber  upon  tbeyard  or  curtelage,  and  ihall  have  the  fame  privilege 

thtrh****'    ^^  *^°^  **  ^^  '^^  *^  ^^  ancient  inn.     for  otherwifc  it  would  be 

been  ai-       inconvenient.    For  now  the  cuftom  is  to  make  handfome  and  larger 

ways  clear-  rooms,  and  more  lights  than  were  anciently,  otherwife  he  will  not 

l/asreed.     jjayg  j^^y  syefts,  and  there  is  greater  rcfort  now  than  anciently, 

Mich.  16  Ja.  B.  R.    Refolved  per  totam  Curiam,  upon  evidence 

at  the  bar  in  quo  warranto  againft  Harding  for  the  Buih  in  Farn- 

ham.  ] 

[  9.  But  z  man  who  has  an  ancient  inn  by  prefcripdon  can  not 
enlarge  the  rooms  upon  any  landadjoiningy  which  was  110/  anciently 
appertaining  to  the  inn ;  for  if  he  fo  does,  he  fhall  not  have,  the  pri- 
vilege of  an  inn  in  it.  Mich.  x6  Ja.  B.  R.  adjudged  per  totam  Cu* 
riani,  upon  evidence  at  the  bar  in  a  quo  warraivjto,  againft  Hard-. 
ing  for  the  Buih  in  Farnham.  ] 

[438  ]      (B)  What  Power  the  Inn-keeper  has  to  retain. 

1  Roll.  K.     [  I,  T  F  a  man  rides  to  an  inn,  where  his  horfe  has  eat,  the 

2^*  mi  *^°*  ^^y  ^^*^^^  *^'  ^^^y*  *'''^  ^^  ^^  fa.tisfied  for  die  cat- 

"^^    "       ing.    Trin.  15  Ja.  B..R.  between  Robinfonand  Waller,  agreed 

per 
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per  Curiam  and  couofel  without  queftion*    My  Reports.  HHL  169.  Mid^ 

inn-kteper  mxf  dttain  tbt perfat  of  his  guefty  who  eats,  till  payment.  Show*  169*  Trin«3W« 
9i  M»  par  Eyres  J.  in  cafe  of  Newton  v.  Trigg*  Bia,  fome  queftion  was,  if  be  might  retaa 

faJMe  kridit  ohd  doth  as  well  9B  horfe.    3  Bulf.  ft)^9.    Pafch.  1 5  JaiC.  B.  R.  Stirt  r.  J>rungold. 

[2.  If  a  nian  takes  the  h$rji  ^  ajirangir^  and  rides  upon  it  3^^^^ 
to  an  inn  where  his  horie  has  eat,  and  after  departs  without  paying    '%  'contra 
for  the  eating  leaving  the  horfe  there,  and  then  the  horfe  continues  Hausfatm. 
there  for  balf  a  year.    The  owner  fiall  not  have  his  own  horfe*  .  But 
die  hoft  may  juftiftr  the  detaining  of  it  till  he  be  fiitisfied  of  all  the 
eating*     Becaufe  ne  was  compellable  to  receive  him  who  comes  as 
a  gueft  to  him,  and  he  could  not  take  notice  who  was  owner  of 
the  horfe,  and  if  he  could,  yet  he  could  not  refufe  him  for  thiscaufe. 
Tr.  15  Ja.  B.  R.  between  Robinfon  and  WaUer>upon  a  demurrer, 
per  Montague,  Croke  and  Doderidge,  ] 

[  3.  But  Houghton  feemed  e  contra,  for  the  mifchi^f  which  s.  c  citel« 
might  come  to  the  true  proprietors  in  fuch  cafes.   Mich.  6  Ja.  B.  R.  ^  "J*  5 
between  Harloe  and  Wood,  admitted  and  agreed  upon  a  demur-  asreifoU^ 
rer^  But  the  plea  over*ruled  for  infufEciency.  My  Reports.  14  Ja.]  Mich.  6 

[4.  If  I  deliver  my  horfe  /a  ^^ur/,  the  inn-keeper  may  detain  J*c«B«^ 
my  horfe  'till  iatisfadion  for  the  eating,     Tr.  3  Ja»  B.  R.  per 
Williams.  ]  -  . 

!'  5.  If  I  put  my  horfe  in  an  inn,  though  the  horfe  has  oat  his  8  Rep.  i^j^ 
uey  yet  me  inn-keeper  can  not  fell  the  horfe  for  the  eating.  P.  r'J^*'* 
7  Ja.  B.  between  Waldbroke  and  Griffin,  per  Curiam.  Contra  ukeslnaB 
Tr.  Ja.  B.  R.  per  Popham.  ]  .        .  horfe  m  m 

tigretmaitp 
he  cannot  after  fell  the  horfe,  though  he  has  eat  twice  as  much  as  he  is  worth.    But  where  ho 
takes  htm  in  ofcourfe,  ht  may  after  reafonable  appraifement  feU  him  t^heo  he  has  eat  his  value. 
ytW,  66,  67.  Trin.  3  Jac.  B.  R.  The  cafe  of  an  hoftler. 

[  6.  But  by  the  cujiom  of  London^  the  inn-keeper  may  fell  fuch  in  a6Hon 
horfe,  and  it  is  a  good  cultom.  P.  7  Ja.  B.  between  Walbrooke  ^^  'he  cafe 
ancTGriffinper  Curiam.  ]  -^^ 

an  horfe,  the  defendant  tltadtH  a  gtynral  aijhm  throughout  the  realm»  that  if«ne  pots  a  horfe 
to  livery  to  an  boltlor,  ami  the  htrfr  rematut  there  ^9  long,  that  his  meat  amauntt  to  tht  vutm  of  thi  horp^ 
thf^  tbo  hofihr  may  ^ali  in  to  bimfcur  of  bit  neigb^urt  anA  ttfprnifc  tbe  botfe,  and  valut  aljo  the  wtuu^ 
and  if  they  think  that  tho  meat  amounts  to  tbe  value  of  the  barfe^  or  mere^  the  bofller  may  detain  tht  horfe  as 
his  own;  and  pleaded  that  infant  &^-  U!X>n  which  the  plaintiff  demurred  in  law :  and  judgment 
for  the  plaintiff  i>eCaofe  there  is  no  foch  general  cuAom  within  Che  realm,  hot  oniy  in  London  and 
Exeter,  Mo.  876.  Pafch.  6^  Jac  Watbrok*  t.  Griffith.  2  Bulf.  154.  S.  C.  by  name  of  War- 

bruok  V.  Griffin,  but  fays  nothing  of  der.Vniing  the  horfe  as  his  own,  but  is  only  of  felling  him. 
Thongh  evei7  inn-keepev  may  detain  a  horfe  'till  lie  is  paid  for  his  meat,  yet  he  cannoc 
fell,  for  that  is  ^ood  oniy  by  cuJlom  of  London,    Note,  it  was  Co  faid.  Vent.  71.  Pafch*  a  a  Car.  2.  B,  R« 
Anon. 

The  cuftom  of  London^  to  (top  and  fell  horfes  for  their  meat,  is  only  that  the  fame  horfe  may 
hifiidfor  his  enva  keepl^:^  and  not  for  the  keeping  of  other  horfes,  though  of  tbe  fame  owner. 
Bulf.  207.  Mofle  V*  Townfend. 

[  7.  But  if  a  man  takes  my  horfe  and  puts  it  in  an  inn  in  London^ 
and  there  leave  it  'till  he  has  eat  his- value,  the  inn-keeper  cannot 
fell  diis  horfe  by  the  cuftom  of  London  for  die  mifchief,  that  then 
any  man  may  take  away  the  property  of  the  horfe  of  another  man. 
p.  7  Ja.  B.  adjudged  between  Walbroke  and  Griffin.  1 

8.  In  trefpaft  for  taking  his  horfe  in  C.  the  defendant  ^i^jijr^  f  4*^0  1 
that  he  was  an  inn-keeper  in  St.  M.  and  the  ^Aiiii/i^came  to  his  £^ch  T 
hcmfe  JUid  agreidwitb  him  to  pay  2  s.  a  week  for  his  lodgingy  and  ^,  that 

9  f>d. 
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Seins^  w^  tbefameand  iQs.  mre^  he /hould  retain  tb<  berfi  tHl paid,  and 
k«fft  ^or  ihewed  how  lone^  &€•  and  for  non-payment -ie  detained  the  horfe  *till 
>b  hdrfe.  /^^  plaintiff  to9k  him  at  St%  M,  and  rode  to  C.  and  be  toot  the  berft 
STmay^o)  f^^  *'*^  ^.  *^^  lawfully  might.  Chamberlain  J.  choughtV  the  de- 
^  has  the  fendant  die  inn-keeper  ha(i  no  property  )n.the  horfe,  and  therefore 
korfei)ut  could  not  re-take  him.  Ley  Ch*  J.  thought  he  had  a  proiperty  hf 
r^Mif  *^  agreement,  and  therefore  the  rc-taking  juftifiable,  and  that,  by 
Wif  the  the  non-payment,  the  defendant  had  both  cuftody,  pofieffion  and  pro- 
diAraTs  be  perty,  whereas  before  fuch  de&ult,  he  bad  only  the  cuftody.  And 
2^'roake  Chamberfain  J.  *  admitted,  thatthejuftification  would  be  good,  had 
fre(h  fuit  "Ac  defendant  had  a'  property  in  the  horfe,  which  he  thought 
aiK)  re-take  he  had  not.  But  ifliie  was  afterwards  taken  upon  the  agreement. 
Wer/t*'^'  2  Roll.  438,  Trin.  ax  Jac.  B.  R»  RoflTc  v.  Bramfteed-    •  . 

^i  mot  mahfrejh  ftit  he  cantmi  re^takebim,  but  take  a  nbw  diftrcfs;  and  fo,  if  thtf  horfe  detained 
far  the  provender,'  be  taken  by  the  party  or  aitranger,  the  inn-keeper  onght  to  do  the  like. 
lbid.-*~Nelf.'Abr.4».  pi.  14I  S.C,  but  mifprinted,  the  word  (not)  bejng  omitted^  and  nothing 
iaid/il'%\uf  {rtQx  fuity  and  mentions  it  as  (per  Curiam.) 

* 

9.  A.  had  an  horfe  in  an  fnn,  but  ordered fhi  inn-i^ieeper  to  give 
Urn  nopwre  food'y  fir  he  would  not  be  irefponfiblefor  it.  Holt  Cb.  J. 
before  whom  this  caufe  came  at  GutldhalH  incHned  at  firft,  that  this 
was  a  difcharge,  aiid  that  the  horfe,  (though  it  might  be  retained 
by  the  inn-keeper)  is  but  in  nature  of  a  diftreis ;  and  it  being  in  the 
cuftody  of  the  inn-keeper  in  his  inn,  this  is  a  pound  covert,  and  the^ 
horfe  ought  to  b^  found  and  maintainecl  ar  the  peril  of  the.  inn- 
keeper. But  after  mutata  opinione,  he  direded,  that  this^ivas  nol 
ei  difcharge  \  for  then  any  inn-keeper  might  be  deceived,  and  it 
is  the  lef&nin^  of  the  fecurity  of  an  inn^Jce^per,  who  may  detain, 
and  by  the  cuflom  of  London  Jell  the  horfe  for  bis  keepings  Skin« 
64S,  Trin.  8"  W.  3.  Gilbert  v.  Berkley.      '  .        . 

10.  By  the  cuitom  of  the  realm,  if  a  man  lies  ii^  an  inn  one 
nighf,  the  inn-keeper  may  detain  his  horfes  'till  he  is  paid  dlie  .ex«;  . 

fences  {  but  if  he  gives  bii^  credit  fof  that  time,  and  lets  him  go,  he 
as  waived  the  beneik  of  that  cuilqm  by  his  own  -confent  to  .the 
departure,  and  fhall'never  afterwards  detain  the  horfe  for  that  ex* 
pence,  but  muft  rely  upon  his  othqr  agreenienti.and  ^Qugh  he  may 
detain  the  horfe.  for  one  night's  expences,  yet  he  cannot  for  the 
expences  of  fever al  nights^  but  in  the  cafe  w  one  night  he  cannot 
fell^t,  horfe  and  pay  hinxfelf,  for  that  would  be '^  converfion,  and 
he  is  not  tol>e  his  own  carver.  8  Mod.  172.  Trin.  9  <}qo,  fi.  R, 
Jones  V.  ThUrloe, 


Fol.  86. 

•  There  i« 


(*  C)-  Tavem«,        ••  .  ■ 

f  r.  T  N  Ae  flatute  de  pifhribus.^  braciatoribus^  which  fee  in 
^  Magna  Charta.  24.  cap.  5.  is  contained  as  follows,  aj^a. 
t(^t?**^  ^tni  fecdndum  ajf^amdomni  regis  obforveturyfcilicet^fextertium  ad 
HoU.  17.  d,  ^fi  tabernarii  iUam  affifam  excejferint^  pet  majorent  ^  bullivos 

qftia  claudantnr^  U  non  permittant.  vinum  ^endere^  donee  licentiam  a 

domino  rege  obtiniierint,'] 

.      .  (P)  Ina- 
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(D)  Ion-kccpers>4;Vi5?  /^  what  Regulation^  oc  P«-  ^^^j 

nijhment.' 

1.  y  7<yf;   I.  p  N  ACTS  that  ^tf»jpf««.)f<^^^r,  Wr.  permit  any  ^^'VJJ 

rtfp.  9.         -^  perfon  dwelling  in  any  city^  town  eorporate,  market  frn^'of  am  • 

townj  villagey  or  harriet^  where  fuch  inn^  ^f .  tpy  tq  reTnain  tipling  akfmuftt 

therein^  other  than  fuch  as  jDall  he  invited,  by  any  trayellery  andJhaO  ^^^^ 

accompany  him  only  during  his  necejfary  abode  thercy  and. other  than  ^atute  or 

labouring  arid  handicrafifm^n  in  cities  and  towns  corporate^  upon'tho  akhoufes; 

ufual  working  days  for  one  hgur  at  dinner  Jimty  to  take  their  diet  in  an  P*^  ^cU 

alehoufe:  and  other  than  labourers  and  worknuny  which  for  thefoU,  Bulf?'ioi/ 

lowing  of. their  work  by  the  dayy  or  by  the  great j  in  any  city,  i^c.  JhaU^  Pafch.  9. 

for  the  time  of  their  continuing  in  Work  there^  lodge^  or  visual  in  any  Jjc.  B.  IL 

inn^  i^c»  other  than  for  urgent  occajions  to  be  allowed  by  twojujiices  of  s.iq.'citoa 

feaccj  every  fi^ch  inn-keeper^  viiiuallery  £ff t .  fhall  for  every  ^fincefor--  per  Eyrei 

ftit  ten  Ihillings  for  the  ufe  of  the  poor  pf  the  p'arijhy  the  fame  'offence  Jf.Shour. 

being  Viewed  by  any^mayor^  bailiffs  or  juftiet  of  peace^  Within  tbeM"  <^5ieww 


veral  limit  s^  or  proved  hy  the  oaths  of  two  witneffest^  to  betaken,  before:  ton 

4tny  mayory  bailiffs  or  other  beadofftcer^  or  juftice  of  peace^         \  ^li?^'"*^ 

^£9.  S.  C.  and  P^      i      The  ft^tut^s.for  alehoufes  inclUtie  all  fexceplin;  ooly  bo9ty  in  fain)  not'' 
to  keep  an  inn  304  ao  ^leho^fe ;  but  to  be  CupprelTetrffo  a^]  to  keep  an  inn  qpalf  for  rehef  of  OSht 
vellersy  to  which  the  whole  court  agreed,  pc?"  Fioittr  J\  i  Bulf.  10^.  Anon. 

•  •  •  » 

2.  21  Jac.  I.  cap,  2l.7r'2.  em&s  that  no  innholder  fhaU  makt 
bdrfe-bready  but  takers  /hall make  itj  and  the  afffe  fhall  be  kept^  and  th^  . 
weight  reafonable.  And  the  innholder s  fhall  feu  their  horfe^bread^  arid     ' 

'  their  hay^  oatSj  beans j  peafcj  proveHderj  ana  all  vifiuals  fof'  man  and 
beajlfor  reafonabU  gain^  without  taking  any  thing  for  litter. 

S.  3.  //  Jball,  be  lawful  for  every  itm-k^eper  dufelling  in  any  village^ 
being  -a  thorough^fare^  (and  no  chy  or  market^town^  wherein  any  com^ 
mon  baker  is  dwelling)  to  make  horfebread  of  due  affife. 

S.  4.   If  the  irin°keepers  fhall  offend  againji  this  aSl\  the  jufiices  tf 

Jife  of  oyer  and  terminer^  of  the  peace^  Jheriffi  in  thfir  tourns^  and 

rewards  in  their  leetSj  /half  have-  power,  to  tnquirey  hear  and  detfr^ 

'mine  the faid offences^' and  the  innholders for  the  firji  offence  fhall  he 

finedy  and  for,  the  Jecond  offence  imprifoned  one  months  and  the  third, 

time  heJhaHfland  upon  the  pilhry  i  and  ifXhe  offend  afier  judgment  ef 

the  pillory  y  he  Jhall  be  forejudged  from  keeping  any  inn, 

3,  If  an  inn- keeper  *f^^^j  ^ww;n  his  fign.  and  keeps  an  hofierie^  •Itftill 
dn'a6iion  lies  ^gainft  him,  if  he  denies  to  lodge  a  traveller  for  his  remainia 
monev.     But  if  he  takes  down  his  fign,  zxA  gives  over  keeping  an  i^^t^^gh 

•  inn\  then  he  is  difcharged  from  giving  lodging.     Godb.  346.  in  pi.  the  fign  bo 
440..  Trin.  21  Jac.  B.  R.  Anon;  gone,  and  u 

^^  •'  ^^  .  liable  to 

ftrangen.  Palm.  374.  Anon. 

.4,  Inns  are  under  the  power  of  the  jujiices  of  the  peace  in  the  skin.  291 
,  places  Where  they -are  .fituated.     3  Mod,  329.  Mich.  2  W,.&  M,  s.  p.  in  si 
B.  R.  in  cafe  of  Newton  v.  Trigg.  ^^^  ^ 

B.  B.  bynamoof  Luton  y.  Bigg.  An  inn  H  thefatKcuiitbanaUbcufcf  and  therefore  fc'veral  lla- 

tute»  which  are  made  to  prevent  tipling,  and  which  appoint  ;it  whac  price  ale  Ihoold  be  fold,  have 
Ipceo  i^judged  to  e^eii4  to  inn  keepers.    Per  Cur.  3  Mod;  329.  ut  fup. 

5.  Judgi 


440 1  3|tiiM(  [ttiQ  3[nm&eepenK.] 

Pracianu-        5,  Jtufgi  9f  aJjSff  may  fet  a  price  upon  their  goods,    3  Modi 
Hon  w»      jj^  Newton  V.  Trigg. 


cMit  for  cbe  county  of  Middkfex  for  the  ratei  and  prices  of  boftlen.  Rajrm.  162.  Blicb.  t^  C«* 

r  441  1       6*  If  inn-^keepers  fet  unnaJinabU'rates^  tbej  are  indidable  ibr 

extortion,  per  Eyres  J.  Show.  269.  Trin.  3  W.  &  M.  in  cafe  of 

•i  ^w.  *•  Newton  v.  -^  • 


Itf.  B.  R.  S.  C.  and  p..^klB.a9i.  S.  P.  in  8.  C.  Trio.  3  W.  fc  M.  B.  R.  by  name 'of  Luton  v.BifEf. 
—    ■  ■  ■  S.  P.  Hawk.  PI.  C.  2*5.  cap.  78.  f»  i. 

7*  Inn-keepers  are  bound  to  receive  and  entertain  guefts,  and 
Aereforeinay  detain  the  goods  of  guefts,  tiB  payment ;  per  tot.  Cur. 
upon  a  denmrrer.  i  Salk.  388.  Mich.  3  Annse^  B.  R.  Y(xk  v. 
^rindftone. 

8.  It  feems  to  be  a^eed,  that  the  keeper  of  an  inn  may  by  die 
common  law,  be  indiaed  andfinedj  as  being  guilty  of  a  commoo 
nulance,  if  he  ufually  harbours  tbievesj  or  (xxmrfrejuent  difordtrs  in 
his  houfe,  ox  ftt  up  a  new  inn  in  a  place  where  there  is  no  manner  ef 
needffoney  to  the  hindenuice  of  other  ancient  and  well  governed  inns, 
or  iee^  it  in  a  place  tvholfy  unfit  for  fuch  a  purpofe  in  refpeft  of  it*s 
fifuaoon.    Hawk.  PI.  C.  225.  cap.  78.  f.  i. 

J  I.  a  Geo,  2.' cap*  7%.f.  1 1.  enads,  that  no  licence  Jhall  be  granted 
ee^a  common  iany  i^c,  but  at  a  general  meeting  of  tbejuflices  alfing 
in  the  diyifion  where  the  perfon  dwells^  and  that  aU  licences  granted  /# 
the  contrary /ball  be  void. 

S.  12.  .Provided,  that  nothing  in  this  ail  JhaU  alter  the  method  of 
granting  licences  for  keeping  of  cwnmon  inns^  CsTr.  in  any  city  orUwM 
corporate^ 

^TriaL  (E)  Pleadings  and  Evidence, 

•4H.4- 
cap.*5, 

«25.s.^  ^be  I  March  15  fac,  and  the  I  March  17  Jac,  was  not  above  the 

and  there  rate  ef%od.a  bujhel^  and  the  defendant^  exiftens  communis  flabularius^ 

»26.  ano*  yyy  ^^  divers  fuhjeib  of  our  lord  the  kingy  within  his  dwelling  bouje  in 

cepcion'is  ^«  200  bujhelsfor  2  X.  8  ^.  the  bujbely  contra  for  mam Jl^t^t,  £^c.  £x- 

mencionedy  ception  was  taken*  I.  For  want  of  addition^  but  the  co^rt  iaid,  that 

(vizO  ^<tf  when  he  appears,  and  does  not  take  exceptions,  but  pleads  toifiiie^ 

\gl^'^  and,  it  is  found  againft  him,  he  admits  it,  ;Lnd  has  ilipt  tlie  advan- 

kijinhj^ttvi  tage.     2..  That  it  was  quod  commune  pretinm  in  mercdtis^  l^c\  was 

MT  byftHh  „gf  ^fy^^  2o  d.  the  bujhely  which  is  uncertain,  and  the  price  ought  to 

J^^g  '  be  {hewn  precifely ;  fqr  he  is  to  forfeit  by  the  ftatute'of  4  H. .  4.  for 
not  reKard*  every  bufhel  fold  above  the  common  market  price  the  quadruple  va- 

«i ;  for  it  ]ue.     Sed  non  allocatur.  3.  That  it  was  quod  commune  pretium- pro 

c  K>d  ^^  i^^^^bet  modio  avenarum  non  fuit  ultr^^  CsTc.  where  it  ihould  be  pro 

tnou^h  modioli  or  pro  aliquo  modio^  and  not  pro  qifolibet  modio ;  fed  non  al- 

the  Migiice  locatur.    4.  Bccaufe  it  was  quod  J*  S.  ex^hns  commeems  Jlabutarius 

!!!!?  ^^T  foldy  &c.  which  infers,  that  he  was  a  common  hoftler  at  the  time 

Aiiu  the  of  the  mdicimcnti  and  not  at  the  offence  done^  8^ld  that  tt  ought 

to 


tf •  4*       '•    T    *^-  ^'^^  indiSied  upon  thejiatutes  o^  1 3  ^  2.  and  *  4  i/.  ^^for 
*5'-*  J  •  {hat  the  common  price  ofoais^  in  BiS.  and  other  places^  between 
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to  be  certain  and  not  by  intendment.    Sed  non  allocatur.   5.  That  Aoonief 

it  was,  that  be  fold  within  bis  man^n  boidg^  and  does  wtfaj  within  ^?*[^ 

bis  inn.    Sed  non  allocatur*     ror  it  mall  be  intended  all  one.  the  cod- 

6.  Becauie  it  was,  that  be  fold  diverjis  fubditis  domini  regis  and  does  clufion  o( 

n§tfaf  bofpitibus^  nor  to  be  expended  far  prevendery  it  being  otherwiie  {Jj^^* 

no  offence  within  this  ftatute  [of  4  H.  4.]  fed  non  allocatur.  7.  Be-  ing  contn 

caufe  it  is  not  Jbewn  when  be  bought  or  fold  thern^  which  might  be  fonnani 

many  years  before,  and  judgment  was  given  for  die  king,    Cra  ^^'ft 

J.  609.  HilL  18  Jac.  B,  R.  Johnfon's  cafe.— -— Als.  the  King  v.  good  ad- 

Johnfon.  miuing 

the  excep- 
tions  before ;  and  alio  that  if  d«  v^e  ituU^lments  are  upon  two  ftatutes»  and  one  of  them  more  bo* 
neficial  to  the  king  than  the  other,  that  ftatute  Ihali  be  taken  which  is  moft  to  the  king*s  advan* 
tage*    But  as  to  thefe  matters  the  court  faid  nothing.        ■  Comb.  194.  in  the  cafe  of  the 

Kmo  V.  Roberts,  which  was  of  an  iudi6tment,  in  which  feveral  extortions  were  laid  together^ 
and  for  which  reafon  the  judgment  given  againft  tlie  defendant  there  was  ftayed.  Pafch.  4.  W.  ^ 
M.B.  R.  Holt  Ch.  J.  faid,  that  this  cafe  of  Johnson's  feemed  *  not  to  be  law.^— The  two  afts 
upon  which  the  above  indifhnent  was  founded  are  repealed,  by  ai  Jac  i.  ai.  f.  a.  as  to  horie- 
bread,  aod{penalties  roeodoned  io  thofe  and  other  a6tt|  and  other  penalties  lnftifted»  for  which  fee 
(D)  fupra.  *  [  442  1 

2.  If  inns  are  an  annoy arue  and  inconvenient  for  the  inhabitants, 
the  fame  ou^ht  to  appear  particularly^  otherwife  it  is  a  diing  lawful 
to  ered  an  mn.  And  for  want  of  the  words  ad  nocumentum,  the 
indi&nent  was  quaihed.  Godb.  345.  pL  440.  Trin.  21  Jac.  B.  R. 
Anon. 

3.  If  it  be  alleged  that^t  innkeeper  harbours  thieves^  or  is  of  ill 
fanuy  the  defendant  may  traverfe  the  fame.    Hutt.  100.  June  19. 
22  Jac.  at  Sergeant's  inn  in  Flect-ftreet.    The  refolutions  of  the 
judges. 

4.  In  trover  and  converiion,  denial  to  deliver  is  no  converfiony  nor 
evidence  of  a  converfion,  unlefs  the  plaintiff  tender  in  particular  what 
the  horfe  has  eat  out,  and  the  jury  is  to  judge  if  fufficient.  Per  Ld. 
North.  2  Show.  161.  Anon. 


See  Ac- 
tions .(I.  b) 
(K.b). 


(A)  gnnuettUo. 

I.  INNUENDO  cannot  fupply  the  incettainty  of  that  which  »  sjiic  513. 

'*-  is  uncertain  of  itfilfi  had  not  the  innuendo  been  put  in,  per  S.  C.— 

HoU  Ch.  J.  Cunib.  460.  Mich.  9  W.  3.  B.  R.  the  King  v.  s  •'^"^•- 

Gttcp.  2iper 

Powel  f. 
li  Mod.  ioo»  pi.  7.  For  a  bare  and  tLtketlinniumdoJigmfiet  mthimg^  nnleft  the  words  chem« 

feWes  import  the  fame,  or  that  there  be  fome  certain  fad  to  which  it  may  be  applied,  or  from 
whence  it  may  be  inferred,  that  the  man  meant  the  chintc,  without  the  help  of  au  innuendo.  Per 
Holu  13  Mod.  14X.  Mich.  9  W.  3.  S.  C.  by  name  of  the  King  v.  Griabo.  ■  ■3  Mod.  3c.  the 
Kin;  V.  RofweU. 

a.  Innuendo  cannot  reduce  to  a  particular^  that  which  before  would 
bear  a  more  large  conftrudlion.  Per  Holt*  Cumb.  460.  the  King 
V.  Greep. 

3.  In  every  innuendo,  there  n^uft  be  fomething  precedent  to  induce  It  o"3^»t  t% 
iVj  fomething  whertby  it  may  be  applied,  that  the  man  meant  fo  as  ^*i*'*/^ 


the 


44* 


intofmmti 


^^  the      the  inniitodb  wcmU  hate  him.    Per  Holt  Cumb,  460.  die  King  f!r 
Jl^cnt.    Greep.— cites  Hob.  6,  Miles  v.  Jagob..'  4  Rep.  1 7. 

Cro.  k.  307.  Cnooch  t.  Given. — « — 10  Mod.  197.  Arg.  198.  per  Parker  Ch.  J. 

jBQir.isl^  4*  Innuendo  iRtfvy^iT//^  an  explanatipn,  where  diere  is  precedent 
matter,  but  never  for  a  new  chaise  ;*  it  may  apply  what  is  aheady 
exprefled,  but  cann9t  add  or  enlar|;e  the  importance  of  it*  2  Salk* 
513.  Mich.  9  W.  3.  B.  R.  the  Kong  v.  Oreep. 
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entering 
k  fairly   . 
tipon  the 
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Weftmin- 

fter>  or  at 
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3(ntolment 


(A)  Inrolmcnt  of  J  Deeds,  &c.  and  How. 


%  Inft.  673. 
fays,  that 
fo  much  is 
implied 
when  the 


JL  34  &  3S  H^  S.cap.  22.  p  N. A  C  T  S,  that  aU  recoveries^  deeds 

^  inrottediOndreleafistobetakinandac'^ 
ktwwUdgedhefere  the  major Sy  recorders  or  other  bead  officers^  as  well  of 
the  eity  of  London^  as  of  any  other  r/Vy,  horougby  or  town  corporate^ 
having  fiwer  to  receive  the  fame  according  to  the  eufhms  of  tbefaid 
citiesy  ^cfballhe  oflikeforcey  as  they  wfte  before  the  making  of  the 
aa.  32  H.  t.  cap.  28. 

— *-t  Bargain  and  (ale  (H)-^— Itecognizance  (D) 

2f  If  a  deed  be  enrolled  according  to  theftatute  27  H.  8.  cap.  10. 
if  muft  be  in  parchment  for  the  ftrength  and  continuance  thereof, 
and  not  in  papery  and  fo  it  was  refolved  in  parliament  by  the  judges 
in  anno  23  Eliz.  Co.  Lit.  35.  b.  36.  a^  " 

in  raiment 

is  in  any  of  the  king'i  courts  of  record  at^c({mtnfter^(viz.)  that  the  ifarblment  IhaU  be  ito  parch* 
ment,  and  that  fo  it  was  adjudged,  as  Mr.  Plowden  cited  it,  before  the  lords  in  parliament,  anno 
13  Ehz.  in  the  great  cafe  between  Herbert  and  Vernok,  which  Lord  Coke  fays,  lie hbM and 
obfcrvc«y— — S.  P.  2  L.  P.  R.  6i. 

ft 

3.  Nodeed,  &c.  can  be  inrolied,  unlefs  duly  and  lawfully  acknow* 
ledged.     Co.  Litt.  225.  b. 
*2L.P.R.      4*  An  indenture  of  bargain  and  fale  was  inroUdd  in  Chancery^ 
Inrolmenty  exemplified  under  feal,  and  at  the   end  was. a  memorandum,  viz. 

tS.fays  - 

th^ty  before 

the  2oih 

3rear  of 

queen    ' 

£liz.  it 

was  not 

wfed  to  in- 

d»f«  tbt 

twoim»mtt 

of  deeds 


that  the  plea  was  inroUed,  but  no  time  mentioned  when  the  fiune 
was  done,  but  plaintiff  offered  to  prove  by  circumftances,  that  it 
was  inrolled  within  the  fix  months^  upon  which  great  debates  arofb^ 
but  a  clerk  being  fent  by  the  court  of  B.  R.  to  the  inrolmeitt  office 
to  know  their  uTage  and  cuftoip^  as  to  inferting  the  time  of  tjife  inrof- 
menty  he  certified  the  court  upon  his  oath,  that  they  informed  him, 
ihvit  *  before  the  16  Ellz.  at  which  time  the  inrolment  office  was 
creeled,  they  did  not  ufe  to  iufcrt  the  tinuy  but  they  ufe  to  do  othcr- 

u'pon  back   wife  now.  2  Roll.  R.  119,  120.  Mich.  17  Jac.  B.  R./Worfcley  v. 

ofihem,      Filifker.  .         • 

as  It  IS  now 

ured  to  be  done.  Cites  Mich.  23  Car.  i.  B.  R.  But  adds,  that  now  it  is  cenftaaUy  ufed,  s^d  to  good 
purpufc,  in  refpeft  of  the  more  eafy  and  readier  proof  of  the  inrolment  upon  any  occafion  s  forcN- 
Uit  is  given  to  ttat  indnrfemoot  v/ii^Mut  aaj  fut  tUr  froyf,  as  being  made  by  a  known  Officer,  aodiiw 
iruft.d  foriU«tpuip«fc.  ... 

*5.  Tli« 


^[nrotmeitt* 


Us 


J.  ^e  court  made  a  rule^  that  all  deeds  Jhould  be  acblowledged  oi$ 
the  plea  fide  in  this  court,  and  not  on  the* crown  fide;  and  that  the 
acknowledgment  fliould  be  in  open  court,  i  Salk^  389.  Mich.  1 1 
W.  3.  B.  R.  Lady  Anderfon's  cafe. 

6J  Baron  and  feme  came  to  acknowledge  a  deed  by  them  both  in  A  deed  2c« 
court,  and  the  court  ordered  An  acknowledgement  only  for  one  of  them  ^^a 
to  be  entered^ viz.  the  hiifband*  6  Mod.  263. Mich. 3  Ann^,  B.  R.  thehuf- 

Anon*  band  .lod 

•  wife  ihsO!, 

hytbe  nmmoH  law,  be  inrolled  onlf'for  the  huibaoJ^^aad  net  for  the  wife,  by  reafonof  the  covers 
ture.    And  though  it  be  inrolled  for  both,  it  Mndeth  her  not ;  but  ot^erwife  by  hiCtomg  aod  none 
•  bath  power  to  ejcamine  a  feme  coy'ert  without  Writ.    » loil.  673. . 


(B)  For  fafe  Cufto(fy. 


'  [  444 1 


t*    A  deed  of  feoffment  was  denied  to  be  inrolled  ^/7^  after  livery   . 

/^  made.     Br.  Faits enroll,  pi.  i.  cites  44  E.  3.  7. 

!•  There  was  an  inroltnent  at  common  lawj  it  makes  an  efiappel^- 
and  the  party,  in  cafe  of  a  bond  inrolled^  cannot  plead  non  ejifa£fum% 
per  Holt  Ch.  Jl  Comb.  248.  Pafch.  6  W.  &  M.  B.  IL  in  cafe  bf    ,      •    ' 
Sma^t  v.  Williams.  * 

3.  Note)  It  is  ufual  (in  London  e^ecially)  to  have  a  bargain  and 
fdle  for  lafe  cufFody,  and  -dlfi  a  leafe  andreleafe^  ^c.    Comb.250,  at-     •        *  . 
the  end  of  the  cafe,  of  Smart  v.  Williams. 

4%  In  cafe  of  an  inrolment  for  fafe  cuftodvi  the  dbed  may  be  faid  I^r.  Faits 
to  be  recorded;  but  wher^  a  t^gain  and  4lc  is  inrolled  purfuant  !"\Jg^^ 
to  the  ftatute,  the  iilcolment  is  a  record,  fo  that  a  copy  of  it  may  be  6.  j^aS: 
read  in  evidence;  pcf  Matter  of  Rolls.    Note,  afterwards  upon  a  —But 
re-hearing,,  an  iffue  at  law  was  dir^ded,  whether  fuch  deed  of  ufes  ^'o^^s, 
was  executed,  and  upon  the  trial,  a  co^  of  the  deed  was  allowed  .to  tharinZ^o*- 
be  read  as  evidence  on  the  trial.     Mich.  .1704.  2  Vern.  471.  ^-«i,the 
Combes  v.  Spencer.      ■     Ibid.  591.  Combes  v.  Dowell.  S.  C.        ^"* " 

matter  of  record,  by  reafon  of  their  cuftom  anciently  ufed.    Br.  Faits  enrol,  pi.  5. 


deed  in* 
rolled  is 
Thougfi 


the  iprolmenc  of  a  bargain  and  fale  by  indenture  be  of  record,  yet  the  deed  i:  not  9f  record ;  7or  a- 
fatnft  a  deed  inmlled,  a  man  may  f>  fend  infancy,  alchobgh  none  can  ptfcad  aoa  e/ffd^um}.  pei*  Man- 
wood  C.  B.    2  Le.  65.  in  Sir  WiHiam  Pelham's  cafe.       *  •  * 


(C)  Inrolment.  .  Necejary,  in  what  Cafes. 

[.^'T*  Hating  m^y  have  chattels  and  chofes  in  affion^  which  do  r^^'j 
'  -*■    "'^•'  touch  frknktencment  without  deed  inrolled,  but  not  *  .  « 


See  Bargain 
and  Sale 
(I).— PCJB- 
(M. 


not 


•  Br.  Faits 


fxanktenementj  nor  things  which  touch  franktenement.     Br.  Faits  e„roi^  *" 
enrol}  pi.  6.  cites  21  H.  7.  19.  lo.  ciltt  5 

.  2.  N^r  can  the  king  be  infeoffedhjitt^  or  otherwife,  unlefs  it  be  Br.  Fattt  * 

by  deed  inrolled:  for  he  0iall  not  nave. livery,  but  it  {hall  pals  bv  ^^^^r  ^^^ 

the  livery-  of  die  deed  of  record.    Br.  Jaits  €*irbl  :^1.  12..  cites  7  5^1^4*7. 

C  4*  i6.  .        /  — liiud.  • 

pi.  16, 

Cites  20  H.  ti. 


444 


Sfatolment. 


^.  It  is  tlie  acknowledgement  before  a  judge  of  a  ntegmxamei 
.    4(rhich  givis  it  the  force  of  a  record^  thotlgh  the  inrclment  be  necef- 
£u7  for  the  teftifica^on  and  perpetuating  of  it»    Hob.  196.  Hall  v, 
WinckficlA 

4.  A  deed  Ihall  be  inrolled,  though  it  concerns  lands  in  Seotla/td 
or  Ireland.  Toth.  x  1 6.  cites  7  Car.  mat  it  was  then  fo  ordered  by  the 
king. 

5.  Statute  merchant  and ftaplezretffcStuH  againft  executors,  though 
not  inroUed.  But  againft  purchafors  of  the  conufor*s  landy  dicy  are 
not  of  force,  unle(s  inrolled  within  three  months.  Went,  of  Exe- 
cutor, 159. 

ntand\m  6.  A.  in  conftderation  of  blood  covenants  to  {land  ieiled  to  the 
mi»tytd\m  tifeofp.  his  fony  and  the  heirs  of  his  body,  and  in  default  of  fUcb 

^^•^^       iflue,  then  to  the  ufe  of  7.  S.  in  confideration  ofiooL B.  died 

tben  th/'  without  iflue.  The  deecl  was  not  inrolled  ;  quzre  if  the  ufes  can 
4ieed  muft  arife  partly  by  covenant  to  ftand  feifed,  and  partly  by  bargain  and 
^e  the  iwd  /'''>  ^^  whether  it  muft  arife  wholly  one  way^  or  \^4iolly  the  <&er,  and 
wiil  not  not  by  fradtions  ?  Bridgman  Ch.  J.  faid,  in  this  cafe,  that  there  was 
pafs  by  (he  a  mixt  confideration^  and  there  needed  no  inrolment^  Sec  Carth.  144. 
Jed.   Bui   Tri     a  W.  &  M.  B.  R.  Garnifli  v.  Wentworth. 

conveyed  *f»  e^mfideratiom  e/  tmmey  paid,  and  alfo  in  confideration  of  natural  hvt  and  affc^Uon  to  a 
vrtfe,  child,  or  relation,  there  it  is  not  necelfary  to  inml  the  deed,  bat  the  landi  will  pafs,  tbtnigh 
the  deed  be  not  inrolled  <  for  in*the  former  cafe,  is  a  mere  deed  of  bargain  and  fale,  which  palTetb 
nothing  without  inrolment  i  but  in  the  latter  cafe,  tlie  laud  Will  pa£s  by  way  of  ufc.  a  JL.  p. 
R.  69.  '  • 


[  445  ]  (D)  When.    And  where  the  Want  thereof,  or  Mif- 

takes  therein  will  be  aided. 


•4  le.  8.  pi. 

34.  S.  C— . 
*»odb.  141, 

a.c. 


z.  ^T^HE  lihtntiff purcha/ed  lands  of  the  defendant  anno  2  Eliz. 
-^  and  had  a  recognizance  then  acknowledged  unto  him  for 
performing  covenants  of  the  bargain  and  iale,  and  put  one  in  truft  to 
get  both  the  indenture  and  cognizance  inrolled^  and  paid  him  fir  the 
fame  ;  and  now  being  evidled  out  of  the  pofletfion  of  the  lands, 
came  to  take  out  a  fci.  fa.  upon  the  recognizance,  but  finds  it  net 
inroUed ;  and  therefore  defired  the  fame  might  now  be  inrolled.  It 
is  ordered  that  a  fubpcena  be  awarded  againft  the  defendant,  to  (hew 
caufe  why  it  (hould  not ;  and  Mr.  SoHcitor,  who  is  prefent  at  the 
motion,  is  to  give  notice  to  fome  of  his  clients  who  have  purchafed 
(as  he  alleged)  parcel  of  the  lands,  to  fhew  caufe  why  it  (hall  not 
be  inrolled.  Gary's  Rep.  138,  139.  cites  22  tAiz.  Sidenhaoli  v. 
Harrifon. 

2.  Conufee  of  a  recognizance,  acknowledged  before  a  mafter  in 
chancery,  died  before  the  inrolment.  It  Was  the  opinion  of  all  the 
juftices  of  C.  B.  That  the  recognizance  may  be  inrolled  at  the  reqtufl 
of  the  executors.  4  Le.  184.pL  283.  Mich.  30  Eliz.  C.  B.  Halton*s 
cafe, 

3.  An  inrolment  of  a  deed  remains  good,  notwithftanding  oniif- 
l^ons  by  the  negligence  of  the  clerk  in  writing  or  examining,  where* 
the  omiifions  arc  in  matters  and  words  of  furplufage^  and  not  in  diat 

.    which 
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Vhich  IS  of  any  fubftance  in  the  deed  j  as  whrfre  die  deed  was  (for 
other  good  caufes)  the  word  (good)  was  omitted' in  the  inrolment. 
Poph.  af.  Sir  Francis  EnglefielJ's  cafe; 

4.  In  the  inrolment  of  a  deed  the  rUri  mlflook  the  date^  and  dated 
it  the  month  preceding  the  date  of  the  deed ;  this  does  not  make 
the  inrolment  void ;  per  Lord  Keeper  Egerton ;  for  it  is  clearly  the 
mifprifion  of  the  clerk,  who  having  the  deed  before  him  miftook 
the  date,  writing  one  month  for  anomer.  Mo.  676;  Hill.  45  Eliz. 
in  Canci  Gerard  v.  the  Dean  of  Rochefter  and  Sands. 

(E)  The  Intent,  Force  and  Effect  of  an  Inrolment  sce  con- 
at  Common  Law,  or  for  fafe  Cuftody  oniy^  &c.       Ili>rt«!* 

X.    jT^Rroneolts  inrolment  is  not  void,  but  avoidable  by  erfor,  as  iit  Br.  Error, 

^  cafe  of  a  deed  acknowledged  to  be  inrolled  ly  baron  andfeme^  s^  c  ^and? 

iind  therefore  quaere  of  inrolment  by  infant  5  for  he  (hall  have  audita  -lAnd  uf>-' 

quserela,  to  avoid  his  ftatutc  merchant.     Br.  Faits  enrol,  pi.  3<  on  fuch  ao 

cites  2.  E.  3. 43.  i7::y'' 

$rook  makes  a  quaere  ;  for  be  fays  it  is  not  adjudged  whether  it  be  error  or  not|  and  queries  hoit 
It  is  ufed  at  this  day  there. 

2.  One  mzy  avoid  z  deed  iiirolled  ij  confejjing  and  avoiding  it  %  Knotzy 
but  he  cannot  deny  iti  Br.  Faits  enrol,  pi.  i.  per  Thirn.  and  Hank,  that  mtbuf 
cites  12  H.  4.  12.  paftJbyiuo 

~  %  aeeu»  or 

that  he  bad  nothing  in  the  Imd  at  the  liine.    Br.  Fai:S|  pi.  2.  cites  9  H.  6.  6o/^      « ■  Hill.  9  H.  6« 

<o.  a.  pi.  8.  ' 

* 

3.  Inrolment  of  a  deed  ii  to  m  other  purpofe^  but  that  the  party  •  -Afi  iriroT 
Jball  not  deny  it  afterwards ;  but  if  he  l^ants  the  deed  to  plead  it,  T^^^j^ 
and  b/es  it  he  (hall  not  plead  the  inrollment ;  for  he  ought  to  *  (hew  ctmveymes 
the  deed  itfelf ;  per  Newton.   Quod  lota  curia  conceffit.    Br,  Faits  «*  ^«»r  « 

acknowledged  by  the  parties  themfclv^s,  is  not  to  be  re^rddd  withott  prck>f  of  the  deed.   Keb. 
117.  Mich.  I)  Cnr.  a.  B.  R.  in  Evidence  to  the  jury,  in  the  cafe  of  Eldeit  v.  Chalkhill. 

if  a  deed  be  loH*,  yet  the  inn>lment  it  goAd  evidence  if  it  can  be  proved  to  a  jury  by  circuni« 
ftances  that  there  was  fuch  a  d£dd.  Pafch.  34  Car.  i.  B.  R.  For  the  lofs  of  a  record  or  deed  ii 
no:  the  lofs  of  a  man*s  titles  if  it  can  be  ocherwife  proved,    a  L.  P.  R.  6S. 

4*  Durefs  may  be  pleaded  dgainft  a  deed  inrolled.  Bn  Faits  en-  T  a  ±6  1 
rol,  pL  17.  cites  16  H.  7.  5^  s,e  Eftop- 

pel.  (A)  pi.  3.  contra. 

5*  Fe)me  covert  or  infant  mskts  ziecd,  2nd  at  full  age\or  difco-  Hcrnayft]r 
yerture  inrois  it^  yet  they  may  afcer wards  avoid  tte  de^d  j  bccaufe  'p^'^/pi^ 

per 

quod  nota*    Br.  Faits  enrol.  pJ.  17.  cites  16  H^j^  5!.    ,. 

6.  A  deed  inrolled  in-Jbondon  is  as  ftrong  as  a  fine;  ^Denlh.  R.  ^  P-  p««* 

Faits  enrol  p!.  a.  cites  ts  K.4.  la.  Br.  Finei^  pL  i  ro.  eic:s  ji  H«  f. 

Yot.  XIV.  Mm  '      ^.jM 


44*  Jmolment. 

7«  And  if  it  \>t  by  conuiance  fy  barw  anifinuy  there  the  feme 
wll  be  extmined,  and  fcirefa,  0ull  iflue  there  if  it  be  executory, 
the  fame  law  in  Winchefler  oi  ic^  inroHed,  and  fo  in  divers  other 
villa.    Denlh.  R;  of  Fines  3, 

8.  34  {sT  35  H.  8.  22.  makis  recoveries  and  deeds  inrolledy  (ie. 
in  corporate  toums  by  feme  coverts  to  be  of  the  Jatm  force  as  tbey  were 
hrfore  32  H.  8. 

9*  The  inrolment  of  a  deed  doth  not  make  it  to  be  tf  record^  but  It 
thereby  becomes  a  deed  recorded^  and  it  fhall  operate  by  virtue  of 
the  ftatute^of  inrolments  \  for  there  is  a  diiFerence  between  nutter 
of  record)  and  a  thing  recorded  to  be  kept  in  memory ;  for  a  record 
is  the  entri  in  farchmmt  rf  judicial  matters  controverted  in  court  of 
record^  and  whereof  the  court  takes  notice :  hut  an  inrolment  of  a  deed 
is  a  private  ait  of  the  parties  concerned,  of  which  the  court  takes 
*  no  cognizance  at  the  tiilie  of  the  doing  it  although  the  court  give 
way  to  it.  2  L.  P.  R*  69.  cites  Mich.  22  Car,  i.  B.  R. 

10*  The  inrdment  of  a  deed,  if  it  be  acknowledged  by  the  grantor^ 
Is  a  fufficient  proof  oi  the  deed  of  itfelf  upon  a  trial ;  for  every  deed 
before  it  is  inroUed  is  to  be  acknowledged  to  be  the  deed  of  the  par- 
ty before  a  mailer  of  the  court  of  chancery,  (if  inroUed  in  chancery) 
or  before  a  judge  of  the  court  Where  it  is  inroUed ;  and  this  is  the 
officer^s  warrant  for  the  inroUing  of  it.    2  L.  P*  R.  69. 


phfon* 
nenC,  13. 


(F)  Of  Deeds/ allowed  in  what  Cafes  extraordinary. 

t*    A     Delivered  a  deed  of  B.  to  J,  S.  who  tore  it  infport  with-' 
^^  *  out  malice  and  by  misfortune  and  chance  ^  both  A.  who  de« 
livered  the  deed  and  J.  ^.  who  tore  it  were  imprifoned,  and  the 
deed  was  inrolled  immediately.    Br.  Faits,  pi.  88.  cites  3  £•  3- 

(G)  Pleadings. 

S«    T\E ED  inroUed  ought  to  be  Ihewn,  and  not  the  inrolment^ 
^^  and  therefore  if  the  deed  be  bft  all  is  loftr    Br.  Mon- 
ftrans,  pi.  137.  cites  19  H.  6.  6. 

2.  After  feoffment  by  deed  inrolled,  he  may  lay  nothing  pajed. 
Br.  Faits  enrol.  pL  17.  cites  16  H.  7.  5. 
Ssv.  St*  3.  Averment  afpris^o  deliberatum  ought  not  to  be  received  againft 

Ho^^  V*  a  deed  inrolled ;  for  by  the  fame  reafon  it  might  be  averred  nun- 
S^.'oM-  QUi"^  deliberatum,  and  (6  upon  the  matter  non  eft  faduoi.  3  Le. 
trs,  and  Che  1 76.  Mich.  29  EYiz,  p.  B.  HpUand  v.  Bonis  als.  Bains. 

court  were  '  ,^ '  ^-^ 

•f  opinion  chat  ^firangerjball  mot  U  ijttfped  by  the  inrolmeat,  but  the  parties  (hall  be  bound  bjr  it ; 
l(ir  thongh  the  *  inrolment  if  reput^to^e  of  the  record,  yet  it  is  not  record  dwiteJby  any  judi- 
cial  aA  1  for  it  is  not  hke  to  s^»xP9ia9Mrf,.an4in  all  recognizances  nol  tiel  record  is  Che  plea.  The 
fealba  and  delivery  it  the  fprc^  A  fcdii  deeds*  aa  4eeds  of  barf^  and  fale^  &c.  and  not  the  inroU 
meat ;  but  in  cafes  of  js^j^Dgnizaoces  there  they  take  tlieix:  force  and  efleA  by  inrolment  and  the 
cottiiijiiice  only,  and  pot  j»y  the  delivery,  and  therefore  the  time  of  d«:iivery  may  weU  enough  be 
dsnifi.  which  is  bat  mattpr  of  fa^  bur  the  eonuTance  before  the  judge  is  matter  of  record,  and  by 
Chatsne  debt  U  created*'  Ih&bonds,  and  indenturts,  and  deeds,  take  their  force  by  the  delivery* 
fo  there  is  a  perfe^  a^  ^>n|t  the  ctfuijuicc  i  taken,  and  bcifore  any  inrolment,  and  judgment 
uas  given  accordingly. 

*t4473  *  A. 


4.  Agdinft  a  d^ed  ihrdled  a  man  may  plead  infaneiy  ^biigh  none 
can  plead  non  e/ifaifum  ;  p^r  Mahwood  Ch.  B*  2  Le.  65.  Pafch. 
31  Elit.  in  Sir  William  Pclham's  cafe. 

5.  The  plaintiff  was  allowed  to  plead  the  exem^ification  ofm  dad 
inrolled  without  (hewing  it.  Toth.  153.  cites  1590.  Fifher  n 
Hawkes  and  Smith. ' 

6.  The  acknowledgement  (of  a  term  for  years,  or  a  bond)  is  #v/- 
dence  of  as  high  a  nature  as  a  recognizance  to  make  it  an  eftoppel, 
and  to  prevent  the  pleading  non  eft  fa£lum,  though  the  bare  inrol- 
ment  is  not  evidence ;  per  Holt  Ch.  J*  Comb.  248.  in  cafe  of 
Smart  v.  Williams. 

[See  more  of  JntOlttftnttf  relating  to  bargain  and  fale  at  title  lBar# 
fiaf  tt  anH  ^At ;  and  as  to  other  matters  fee  the  feveral  proper 

titles,  as  a)ccrer,&c.] 


1*^ 


(A)  gntoMjent. 


See  Poor." 
•i-Prifoa. 
en.— >Seciu 

u  'THILL  of  late  the  chancery  would  not  put  out  an  infolvent     ^'    ™^ 

X     trujlee ;  for  that  he  was  intrufted  by  the  donor  \  per  Eyres 
J.   Comb.  185.  Mich.  3  W.  &  M.  B.  R.  in  cafe  of  Hill  v.  Mills. 

2.  An  infolvent  perfon  made  executor  cannot  be  put  out  by  the  Cartb.  4574 

ordinary;  for  he  is  intrufted  by  thb  teftator.    Comb.  185.  in  cafe  King  ▼• 

of  Hill  V.  Mills.  \T^ 

But  Cban* 
eery  granted  an  injumOhm  a^ainft  him  not  to  iotemieddle  with  the  affets  any  further  than  to  fatisfy 
the  legacy  given  to  himfelf ;  for  in  equity  lie  is  hut  a  truftsr/ur  the  oiber  Iqratus  (infants)  and  wherv 
a  truftee  is  infolvent,  the  couit  of  cliancery  will  compel  him  Co  give  fecuricy  before  he  Ihall  enter 
upon  the  trait.  Carth.  45 S.  Mich.  10  W.  3.  B.  R. 


■I.  — 


(A)  H^iat  it  is  and  in  what  Cafes  allowable. 

I.  TNSTANSeft  unum  indivifibile  in  tempore^  quod  non  efl  tem^  ^o.  Litt. 

X  P^^'i  M<^  p^T'S  temporiSf  ad  quod  tamen  partes  temporis  copulan^  185.  b« 
fur.    PI.  C.  no.  b.  Mich,  a  M.  i.  at  the  end  of  the  cafe  of  Ful« 
merftone  v.  Steward. 

2.  Every  inftant  has  the  end  of  the  one  time  and  the  beginning  of  Co.  Lttt. 
the  other.  PJ.  C.  258.  b.  Mich.  4^5  Eliz.  in  cafe  of  Dame  Hales  »8s-  ^ 
y.  Petite. 

^  3.  Two  informations  upon  a  penal  law  werp  exhibited  at  the  fame 
time,  and  for  the  fame  thing  \  adjudged  that  he  ftiall  anfwer  neither. 
Mo.  864.  Mich.  14  Jac.  Pye  v.  Cook. 

4.  Soy  two  replevins  by  two  perfons  at  one  time  for  one  taking ',  [  AaB  1 
the  defendant  ihall  anfwer  neither.  Mo.  864.  Pye  v.  Cook. 

M  m  X  5*  In 


44^  SnSant. 

5.  tn  feme  cafes  the  bw  allows  a  to  vm^  is  in  rtmiiiirs^  frniM 
i^aniing  and  occupancy  in  inftanti.  But  in  the  aids  of  toe  part^ 
there  muft  be  fucceflive  motion*  CarL  67.  Palch.  18  Car.  a*  Ck  o* 
in  cafe  of  Geary  v«  Bearcroft. 

<«re(R)—  (B)  Inflant.     Confidered  Haw. 

Grant  (G.  ^     '  "^ 

*'  *^  ^  1.  nRIORITT  oftimi  is  refpcSI^d  of  things  done  together.  Fitt. 
tlTlllT        -^Law,i8.a,kax.in/ 

•onJidtreA  in  law  ai  m  Ai|ftVi  as  a  point  of  time  and  no  parcel  of  time  ;  but  in  oar  law  thinp  which 
are  to  be  done  in  an  inftanc  have  in  confideratioa  of  law  a  priority  of  time  in  them  ;  as  ifjetftt  hf§ 
wuket  a  Utjtfor  yeart,  they  bothfurremfn-Ko  him  in  reverfion,  though  it  is  made  in  an  iuftant,  yet  ii 
(hall  be  uiulerftood  to  have  degrees^  fciLicet,  the  furrender  of  the  leflee  for  years  to  tenant  for  life, 
and  then  the  funender  of  tenant  for  life.     Arg.  Mich.  31  £liz.  B.  R.  3  Le.  a47«  ■      Co  LitL 

185.  b«  S.  r.  in  cafe  of  a  tltx^ifi  by  o««  joinieitant «/ Us  part  \  for  no  devife  Can  take  effcA  but  by  the 
death  of  the  devifoTf  and  by  his  death  all  tlie  land  comes  immediately  to  his  companion;  and 
th«re  takes  notice  that  Littleton  by  Che  words  fojl  m»um  and  f*r  morttm  (in  f.  1S7.)  though  they 
jump  at  one  inilant,  yet  alloweth  priority  of  time  in  the  inftant  which  he  diiliriguifbef  by  per  and 
poft,  and  fays,  that  t)^e  reafon  of  this  priority  ii,  becaufe  the  fnnrivor  claims  by  the  firft  feofior.— - 
And  It  ftvtral  eafes  a  Sfferenet  i$  ailcwfd  in  our  iavf  in  an  infiantf  as  per  mortem  ii  poft  mortenii 
&c.    Arg.  Show.  415.  in  cafe  of  the  King  v.  Dr.  Birch  and  the  Bilhop  of  London. 

So,  Mvije  of  a  turm  to  kii  fon^  and  thai  bis  wife  JbaH  ham  itdMrimg  tb$  minority  •fhiifim  ;  this  IhaU  be 
con^rucd  fir  ft  a  devife  to  the  wife,  and  after  to  the  fon  when  he  comes  of  age.    Fin.  Law.  18.  a. 

So  w!>r!  e  a  man  f^antt  bit  rrc>»r/i«t  of  land  to  A^  and  by  tb$Jame  deed  grants  a  redf  enff'sifS.  W 
Mlivtrt  tbt  dud  to  bmh  a  om  and  tbefum  tinm^  this  (hall  enure  as  to  the  ixnt  firft.    Ih'vl. 

^x  where  2.  So  of  things  which  happen  in  an  inflant.  Fin«L*w«  18.  a* 
r^t,f     Max.  112. 

land  held 

in  chivalry  defctndedto  tbt  tenant  of  the  land,  though  the  mefnalty  it  at  tbtfanm  inft^'mttxtinff,  yet  the  te^ 
nant  Ihould  pay  relief  if  lie  be  of  full  age,  or  fhould  be  in  ward  if  he  was  within  age*  Ibid,  cites 
11  H.  7.  la. 

^0  land  given  toj'f,  rprndnMr  to  the  rtgh  heirs  of  B.  this  b  a  good  remainder,  tboisgh  be  cannot  have 
%  right  heir  during  his  Fife :  but  it  fufiices  that  the  remainder  veib  at  the  fame  inflant  that  the 
particular  e(>:ite  detrrmines.     Ibid,  cites  7  H.  4.  6. 

So  of  exchange  of  lami  r»  ha^e  rent-chutge  oni  ofthefnnf  land  is  good,  t1v>ngh  it  be  in  ah  inllant  (fo 
th£t  the  rent  fhAll  bs  meigsd  in  the  land) ;  for  the  law  account*  the  exchange  of  the  land  to  be 
Jlril  executed.    Ibid,  cites  9  £•  4.  6. 

» 

As  where  a  3,*  Things  which  relate  to  time  long  hefort  are  as  ifihej  were  done 
^dZ!d  r      ^^  the  fame  time.     Fin,  Law,  1 8.  a.  Max.  113. 

the  heir;  (htjhall  be  (aid  in  imm<diaii!y  by  the  hron,  fo  that  if  the  baron  was  a  dijje^^  and  the  beir  ia 
by  dcfcenr,  yet  dtjjiijee  m^ty  niter  upon  tU  feme.    Ibid,  cites  Litt.  9a.  This  is  cited  out  of  the 

fmull  f  rench  edition  in  8va  and  there  it  is  92.  b.  but  in  Co.  Litt.  is  pag.  140.  b.  f.  393. 

So  \t  goods  are  taken  tfU  of  the  f'iffeffton  of  an  exenitor  nuho  r^ftSts^  and  admirifiroMa  u  granted  to  J*  S» 
In  this  Ciife  J.  S.  may  have  an  action  of  trefpafs  and  fuppoie  that  they  were  taken  out  of  his  pof- 
fcffion  ;  for  be  fhall  b«  faid  adminittrator  from  the  time  of  the  teftator*s  death.  Ibid,  cites  \^ 
H.  6.  7» 

• 

4#  ^a  iiiconiinenti  fiunt  ineffe  videntar.     Co.  Litt.  I72. 

5.  'i  h2  fame  psrfon  being  patron  andparfon  dies-,  the  heir  and 
.  rot  the  executor  (hall  prefent ;  for  all  is  done  in  an  inftan^  the 
dcfcent  to  heir^  and  the  failing  of  the  avoidance  to  the  executors  and 
where  2  tides  concur  ui  an  inftant  the  eldeft  right  (hall  be  prefer- 
red ;  as  in  cafe  of  jointenants,  if  one  devifes  his  part,  the  title  of 
the  devifee,  and  the  furvivor  happen  in  an  inftant,  the  tide  of  the 
furvivor  being  the  elder  fliall  be  preferred,  3  Lev.  47.  Mich.  33 
Car.  2*  C.  B,  Holt  v#  Bifhop  of  VVinton  &  al. 

fittttii^mcnrr 
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(A)  Intendment  of  Law.  l^Aat  it  is,  and  the  Force  scc Pre, 

tJbereof.  (17""^ 

1.  TNTENDMENT  of  law  is  the  undcrftanding  or  intclli,. 
X  gence  of  the  law ;  and  regularly  all  judges  ought  to  adjudge 
eiceording  to  the  common  intendment  of  law.     Co,  Litt.  78.  b. 

2*  By  intendment  of  law  every  par  forty  or  re£h)r  of  a  church  // 
fuppofed  to  be.  refident  on  his  benefice,  unlefs  the  contrary  be  proved, 
Co.  Litt.  78.  b. 

3.  One  part  of  a  manor  by  common  intendment|  fliall  not  be  of 
another  nature  than  the  reft,     Co,  Litt.  78.  b, 

4.  Of  common  intendment  a  tinl/Jball  not  be  fuppofed  to  be  made 
hy  coUufion,     Co.  Litt.  78.  b. 

. .  5.  The  law  prefumes  that  every  one  will a^ for  his  be/i  advantage ;  As  iftenani 
Bnd  therefore  credits  the  party,  in  whatfoever  is  to  his  own  preju-  »"  pr«cipc 

dice.    Fin.  Law,  ,0.  Max.  53.  '  rajw!^' 

that  he  fs  villain  to  J,  S,  artd  holds  in  vilhnag$^  the  wHt  flioulil  ah;)te,  and  demandant  (hopld  have  ha4 
no  fulther  anfwer  to  it  though  it  had  been  falfe  i  becaufe  Jby  the  plea  he  had  bound  and  fubje^ed 
tiis  blood  to  perpetual  bondage,  which  the  law  prefumes  he  would  not  have  done«  had  it  opt  bcei^ 
true.    PI.  C.  6.  b.  in  M^nxeU's  cafe. 

6.  TnfaSlOy  ^usdfi  habef  ad  bonum  &  malum^  magis  de  bonoquam 
de  malo  Ux  intendtt.  Co,  Litt.  78.  b.  ■  n  lo  Rep.  j6»  in  Qian-r 
cellor  of  Oxford's  cate, 

7.  Lex  femper  intendit  quodconvenit  rationU     Co.  Litt.  78.  b. 

8*  There  are  many  maxima  reducible  to  this  head ;  as,  femper 
prafumtwr  pro  fent^ntia* — Judicia  in  curia  regis  reddita  pro  veritate 
accipiuntur^  U  judicia  funt  tanquam  juris  di^la^^De  fide  &f  o^cIq 
judieis  non  recipitur  queftiof    And  many  others, 

(B)  Allowable  in  what  Cafes «     And  what  may  be  sec  Grant 

intended  •  ?  o.  6)— in« 

di^ment 

•i.  'T^HE   intent  fliall  not  be'conftrucd  in  tr^J^afs*,  contrary  [n/ pi.  ,j^ 
•  ^    in  felony  \  per  Rede  Ch-  J«    Br,  Trefpafs,  pi.  213.  cites  inthentites. 

f.  2)— IJfes  (B.  a.  1)  ■  ■  i*^x  where  ^tmnjhootittg  ms  hats  kills  J,  JV.  it  is  noc  feluuy.  Per 
R«k  Clu  J .  Br.  TrefpafSy  pi.  a  1 3.  cites  a  i  H.  7.  27.— -5#  where  a  iykr  drops  ajlmt^  whub  tills  a 
vi-M,  mot  kmoMg  it.  Per  R  de  Ch.  J.  Br.  Tr^fpa(s>  pi  z 1 3. cites  2 1  H.  7.  I'j^^^^^But  in  thofe  cafes 
iffbfy  lame  or  htrf  a  mm,  treJfKifs  lui ;  for  tl|ere  the  intent  i«  qot  tQ  be  conitrueiL  |*cr  Rcdp  C(v  Ji 
l^r.  Trefpafs,  pi.  aij.  cites  %i  H,  7.  27. 

t.  Ufury  fliall  not  be  intended,  unlefs  it  be^xprefsly  found  bv  the 
•Jurv.  Arg.  Bridgm.  iia,  Mich.  14  Jac.  cites  10  Rep.  59.  CW-r 
pellor  of  Oxford's  cafe. 

3t  Ovin  (haU  not  \fc  intended  or  prefumed  in  law,  unlefs  it  be  ex^ 

;  M  m  3     *  prcfely 
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prMj  aveired.    Arg.  Bridgin.  i  i2f  ■     Cites  the  caife  of  Tyrer  ir, 
Littleton.  ^  ' 

4*  A  man  (hall  not  lofi  bis  goods  by  intendpnent  See  Utiawry  (A) 

pi.  2. 

5.  When  om  word  may  bavi  a  doubU  intendment^  one  according 
to  the  law,  and  another  againft  the  law,  that  intendment  ihall  Ve 
taken  which  is  according  to  the  law*  and  this  by  a  reafonable-  in- 
tendment 3  BulC  30D.  Mich.  I  Car.  B.  R.--i% — ^Yelv.  50.  Game 
Y.  Harvey, 


—Extin. 

ruihment.  ^^j  In  What  Cafes  the  Caa/?r»S?w»  ihall  he  dircdtc^ 

GH»t(H.  by  it. 

^ne  in.*  I.  rT^HE  words  of  deeds  (hall  be  conftrued  according  to  the  in-i 

lirccoovey-  J[     tent  of  the  parties,  and  pot  odierwife.    PI.  C;  160.  h. 

*"*^  Pafch.  3  M.  I.  Throgmorton  v.  Tracy. 

In  cafe  of  a  2.  ITie  intent  (hall  be  deftroyed  where  it  does  not  agree  with  the 

<Jevife.  i^^  p|^  Q   j^^  jj  Throgmofton  v.  Tracy, 


25«. 

cicet  Bennet  v.  French.  •»— It  ought  to  be  declared  by  words  certain  and  confonant  to  the  law.    i 
JUp.  85.  (d.)  Corbet's  cafe. 

3.  In  every  agreement  the  intent  is  the  chief  thing  that  is  to  be 
fcohfidered,  and  if  by  the  zSt  of  God  or  other  means  not  arifing 
from  the  party  himfeif,  the  agreement  cannot  be  performed  according 
to  the  wordsj  yet  the  party  (hall  perform  it  cy-pres  the  intent  as  he 
may.  Arg.  PI.  C.  290.  Trin.  7  £liz.|ncare'ot  Chapman  y.Dalton, 

When  hf         4.  In  3l  matters  the  intent  ought  to  be  regarded.  Arg.  Pi.  C.  2^%* 

Sifet     in  cafe  of  Chapman  y.  Dalton. 

iion  it  may  coofift  with  the  rule  and  reafon  of  the  bw.    5  Rep.  55.  a.  b.  Knight*s  cafc.»       dtet 
49  Afll  52.  29  £•  3.  39.  D.  350.  5  Aff.  6.  7  ACT.  x.  15  Aff.  11. 

,5*  Ufes  and  devifes  are  conftrued  according  to  the  intent  of  the 
parties.  Arg.  i  Rep.  loi.  (g.)  Ps^ch.  21  Eliz.  in  Schelly's  cafe. 

6.  j£t  fubfequent  (hall  declare  the  intention  of  a  general  a<^  pre- 
f:edent.  9  Rep«  1 1.  Mich.  25  &  26  Eliz.  in  Powman's  cafe. 

7.  A  fne  to  conufee  of  aftatute  by  the  con^for  to  jbe  uje  of  a 
granger  it  is  not  an  cxtinguimment  of  the  execution,  for  it  is  lavcjl 
>y  the  27  //.  8.10  of  ufes  which  (aves  all  ^Ider  rijghts,  &c.  M^ch 
the  feoffees  then  had  or  after  may  have.  D.  349.  piT  15. 

%•  Grant  of  the  bailiwick  of  a  manor  for  years  to  leSee  for  years 

of  the  manor  (hall  not  be  conftrued  zfurrenaer  of  the  leafe  ^  becaufe 

it  was  not  the  intent  of  the  parties*    Cra  J.  176.  Trin!  5  Jac.  B« 

R.  Gibfon  v.  Searle* 

7  Ken.  41.        9.  Intention  will  not  controul  tbe  ^eratton  rfl^w.   Per  Hale  Ch.  J« 

FotD  ""'  Sec  Vent.  379.  Trin.  26  Car.  2.  B.  R.  in  caic  o^Pibus  v.  Mitfori. 

cafe,  cites  the  cafe  of  Abraham  v.  Trigg..— —Litt.  Rep.  aSy.  cites  S.  C    ■  Ore.  E.  478.  Abraham 

v.Twigg.-       ■      Mo.  4S4.  S.  C. Godb.  1*7.  pU  X47.   Green  v.  Harris.'      An  iftteat 

againft  law  is  void.  Hott.  t6.'incale  of  Haav  v.  Allkh.  citescbe  cafe  of  AbnOiam  ▼.Twigg. 

(B)Inten$ 
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(B)  Intent.     MzA&  appear.     How. 

X«  TJ  £,  to  whom  the  deed  is  made,  has  $le£fion  given  him  by  the 
^^  law  to  ufe  it  in  the  fame  fenfe)  and  to  the  iame  purpofe  to 
which  he  fays  that  it  was  made.    Arg.  PI.  C.  156.  b.  Pafcb.  3  M. 
.1.  in  cafe  of  Throgmorton  v.  Tracy* 

2.  A^  fubfequent  (hall  declare  the  intention  of  a  general  a£l  pre- 
cedent. 9  Rep.  1 1 .  Mich.  25  &  26  Eliz.  in  Dowman's  cafe. 

J.  Common  t^age  and  reputation  frequently  governs  the  matter,  [  4c I  J 
dire£b  the  intention  of  the  parties;  as  upon  iale  of  a  barrel  of 
beer  the  barrel  is  not  fold,  but  upon  the  (ale  of  a  hogfhead  of  wine 
it  is  otherwife.  SaviL  124.  Mich.  32  &  33  Eliz.  in  cafe  of  Mat« 
THEW  als.  BisHor  v.  Har COURT.  Hard.  3  Arg.  Trin. 

1655.  in  Scacc.  in  cafe  of  Ernly  v.  Ld.  Faulkland  and  Dod* 
dington. 

(C)  Intention  favoured  in  Equity.  see  cift. 

I.  'T^  H  £  intention  of  a  man  is  not  always  io  hi  purfuad in  equity 
'-    as  if  z  man  feitUs  a  term  in  truftfor  one  and  bis  beirsy  yet 
it  ihall  go  to  the  executor ;  per  lord  North.  Pafch.  16(3.  Vern. 
164*  in  cafe  of  D.  of  Norfolk  v.  Howard.. 

2.  On  a  treaty  of  marriage  the  man  and  woman  having  each  of 
tbem  copyholds  of  Inheritance,  they  mutually  furrender  the  iame  to 
xheufe  of  them  two  and  the  furvivor^  and  the  man  dies  before  mar* 
riage.  On  his  death  which  was  about  30  years  fince,  tne  wom^a 
entered  and  enjoyed  the  copyhold  ever  Tince;  it  was  infifted  to  be 
a  truft  for  the  hufband  and  his  heirs  till  the  marriage ;  and  Jeffries 
C.  decreed  a  re*  furrender,  and  an  account  of  the  profits  from  the 
death  of  the  man.  Hill.  1686.  Vern.  432.  Hammond  v.  Hicks. 

3.  All  deeds  are  but  in  nature  of  contradls  and  the  intent  of  the 
party  reduced  into  writing,  and  the  intention  is  to  be  chie/iy  re^ 
garded  In  an  z&.  of  parliament  the  intention  appearing  in  the  pre- 
amble (ball  controul  the  letter  of  the  law ;  and  from  the  regard  that 
the  law  itfelf  gives  to  the  intention  of  the  party,  it  is,  that  where 
there  \%Jine  by  render  there  ihall  be  no  dower^  and  fo  a  rent  or  re-f 
cognizance  (hall  not  be  extineuifhed  by  levying  a  fine  to  the  party* 
Per  Mafter  of  the  Rolls.  Paich.  :688.  Vern.  58.  in  cafe  of  Baden 
V*  £•  of  Pembroke^ 

(D)  Punijhed.    In  what  Cafes  an  Intent  without  any  «eeindia- 
jl£l  done  or  compkated^  fliall  be  punilhed.  m«nt(a.5.x 

I.  T  F  one  delivers  money  to  di/fribute  among  the  jurors  for  his  fcr-  jeoic.  ,of. 
vant  it  is  maintenance^  though  he  who  received  it  did  n^  dif*  pU  98.  s.  P. 
tribute  it.    Br.  Maintenance,  pi.  52.  cites  31  H.  6.  q.  "T""?. 

that  this  matter  being  found  upon  UTue  }oiae«l»  the  plaintiff  had  jadgment^  and  it  was  afArin. 
•d  in  error.  And  Jenkins  fays,  the  •  defendant's  eye  was  evtl.-«p«>*  D.  95.  b.  pi.  3S.  and  pl« 
1^  cites  30 Ait  th^t  ao  qffumfjit  /•  mMotaim,  though  be  does  not  maintain  in  faa,  is  puniihaUe. 

M  in  4  2.  Upon 
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Jenk.  87.         J,  Upon  the  ftatute  prohibiting  the  fbipping  wm/,  (^r.  U  tran^vi 

sl'c.^^**  /fl  tfwy  ^ii?f<  w^r  fea  befides  CaJatSj  ^d  giving  the  mayor  of  the 

sip.  Mich,  ftaplc  an  adion,  &c.  the  Chief  Baron  faid  to  the  jury,  that  if  the 

s  E.  3.  II.  ^ool  (then  in  difpute)  winjhipted  to  hifent  into  Flanitrt^  and  not 

bm^n^fhat  ^  Calais,  yet  de  fe^o  they  fhall  biforfetted^  though  they  were  nH 

fafe  the  carried  out  of  the  haven^  and  that  the  (eizing  them  was  hwful ;  and 

pwncr  of  direded  the  jurors  to  enquire  of  the  intent  at  the  time  of  the  (hip- 

ftcwing*  P*"8  oi^t  wool,  and  not  what  happened  after-  37  H.  6.  12.  b. 

s.licenceof  tlie  king  prior  tn  th^  (hipping  the  goods  were  difcharged.— ^. C.  cited  D.  95«b« 
aad  adds,  thA\  ttm^bty  temp  fi  they  nt  drivM  imo  the  fott  pf  Calaitp  yet  they  fluU  b&  puniihed 
Ibr  the  intent, 

3.  In  dectes  tantum  it  is  fuppofed  that  the  defendant  took  money 
pro  veredi^o  dicendc^  and  alfo  that  he  gave  verdiS  againft  tne  plain- 
tiff. The  giving  the  verdict  only  is  traverfed  j  this  is  not  material  \ 
for  if  he  takes  monfy  to  this  intent^  it  is  fufficient.  D.  95.  b.  pi.  39. 

4.  A,  in  order  to  turn  one  P.  out  of  pofleflionofan  houfe,  canfei 
a  leafe  to  be  made  by  J.  5.  (a  fir  anger  who  had  nothing  in  the  land) 
to  B,  for  years  \  ana  afterwards  A*  caufed  B.  to  bring  an  ejeifnient 
ogainfl  one  C  who  by  A,' s  procurement  anRvered  to  the  a£tion^  and  A. 
paid  thefteiio  the  attorneys  both  of  plainttff  and defcndanty  as  A.  him- 
felf  con^fied,  and  as  was  alfo  declared  by  B.  andfent  a  copy  of  the 
declaration  to  C.  for  which  falfity,  being  plain  to  the  court,  and  for 
contempt  in  refufmg  to  anfwer  to  the  interrogatories  the  court  were 
in  opinion  to  knd  him  to  the  Fleet;  It  was  in(i(led  that  this  was 
no  falfity  becaufe  it  was  not  executed  or  performed,  but  refted  only 
in  intention  \  but  it  was  anfwered,  that  intent  is  material  in  ireafons 
and  trof^rt^tion  ofwares^  though  no  aft  be  executed*  Man  wood 
Ch.  B.  held,  that  m  this  cafe  is  more  than  an  intent;  though  there 
be  not  any  f^fity  to  the  party,  yet  this  is  an  abufe  to  the  court,  viz, 
pra£lice  to  play  all  parts,  and  to  abufe  the  officers.  Which  Clench 
affirmed)  and  they  faid,  that  this  matter  is  puniibabie  and  to  be  pu- 
niOied  feverely;  fo  he  was  awarded  to  be  committed  to  the  Fleet 
and  fined,  but  as  for  the  pillory  they  would  advifc.  Sav.  3i.  pi-  73* 
Mich.  24  &  25  tli«,  White's  ca(e. 

fnifprint-  5^  ^'  ^^^^^  was  made  ♦  5  £.  6,  7.  t^punijh  any  ufury  in  expec'* 

rd,  and  tation.  An  ai^  of  parliament  can  make  the  intent  ijHuabU^  though 

ftould  be  the  common  law  Goes  not  allow  it ;  for  thought  is  fecrct.     But  at 

t^\o!tc'  ^*^  ^^y  *"  information  lies  not  for  ufury  without  a  corrupt  loan ;  for 

enrding  to  H  is  founded  upon  the  37  Ik.  8.  Cap.  9.  which  requires  fuch  loaa 

Raftail.—  and  receipt;  and  the  {latute  of  iiEliz.  cap.  8.  makes  the  contra*^ 

An^aQiott  ^^y^  ^jj^^g,^  ^^^^  ^^  ^  receipt  Jenk.  88.  pi.  ^c^ 

iMDOght  upon  this  ftatutr»  nnd  found  againft  the  defendant ;  but  it  being  mo\red  in  arreft  of 
judgmenti  that  the  ftatute  was  mifrecited,  being  mentioned  to  be  6  £.  6.  tnftead  of  5  &  6£.  6. 
and  alfo  that  the  plea  made  a  jeofaHe,  it  being  4|iH)d  non-r^cepit ;  whereas  the  ftatute  fays  nothing 
0fthe  receipt,  hwxfniblds  the  loan  for  ufuiy  to  be  b<itior  ho^d  for,  though  it  he  mi  rendered.  But 
the  reporter  fays  it  fcemr  well  enooghy  and  that  when  defentbnt  traverfed  the  furplufaget  vi* 
iRc  receipt  of  inCereft  and  fo  much  over,  this  is  negativa  pregnans,  and  implies  a  confelfiooi  tbiC 
the  plaiiitifF  lent  and  delivered  the  money  for  ufury  ;  and  theh  the  oflficc  of  the  court  is  to  gi^rq 
judgment  upon  this  confcflTum  i  but  no  judgment  was  given,  though  it  was  long  depending.  D» 
^i»  a.  p).  36.  to  pi.  39.  Mich,  i  Ma.  Wbiuop  v.  Maurice  Marine. 

6.  The  common  law  does  not  reftrain  any  man  from  going  bti 
pndfm  i  unlels  ireflrained  by  the  king's  writ  pf  V  f^^^t  re^nunh  or 

9  *l 
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hj  the  king's  proclamatioiu  The  writ  of  ne  exeat  regnum  mnthnh 
that  the^party  prohibited  intends  topryuiice  the  kingdonu    Thefe 
writs  and  proclamations  are  neceflarv  for  fuch  reftraint ;  for  the 
common  law  allows  not  the  intent  to  oe  iffuablc.  Jenk.  88.  pi.  70.        .  . 
7,  [Voluntas  reputatur pro faae,  JJuLder! 

Aood  where  any  z€t  is  done  or  word  fpoken,  or  an  endeavour  ufed  lo  commit  treafoof  alehough 
cfFcA  doth  not  follow ;  but  imasuiatiou  in  treafoa  without  aA  or  word  is  not  puailhable  nor 
ever  was.    Jenk«  88.  pi.  7p. 

Three  peri'onc  were  arraigoed  for  mifprifion  of  treafon  in  counterfeiting  and  toimng  riM-d^lartf 

gilders f  afiJjiiv0M  ;  and  upon  evidence  the  jtfry  fomd  that  they  kid  minrkd  much  baft  meuU  wiib  tht 

Jilver  md  eiiveyed  it  ovtr  fea^  and  Qtcered  it  thcrei  and  they  were  found  guilty  and  pardoned, 

p.  296.  Marg.  pL  ao.  [but  it  is  roilprinted  and  Ihould  be  ai.]  cites  Pafch.  4  Car.  B.  &.  Ch« 

King  V.  Plum,  Malh»  and  Grefliam. 

See  more  as  tofntetlt  or  Intention  at  iDe&ffe,  <0rant>  iStimiietU^ 

and  the  feveral  other  proper  heads,    • 
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3(nter  alia.  t  ^^^  1 

(A)     Pleadings^ 

h   p  J  TENT  of  tMmption  from  the  colhaion  of  tenths  was  J:^'*^'^ 

•*     pleaded  hy  the  abbot,  quod  alias  inter  recorda^  viz.  deter-  a,\bath5 
mino  Pafchae  inter  alia  continetur  quod  dominus  rex^  &c.  rehearjing  ought  to 
the  words  of  th£  patent  and  the  writ  of  allowance^  et  quod  vifo,  et  ^?^  P"^" 
intelleao  placito,  et  proceffu  praediftis,  &c.  (and  did  not  Jhew  any  ^\ng '  ^ 
matter  of  plea  or  procefs  againji  him)  and  a  judgment  quod  idem  ed  that  ho 
ahhas  de  compoto  pradi£lo  ah  eo  exa£lo  erga  dominum  regem  exoneretur^  ihould  b© 
&c.  prxtextu,  &c.  and^^  he  has  pleaded  a  judgment^  and  does  not  Jhew  ^J^t^he  ^ 
upon  what  matter  the  judgment  was  :  for  he  fays,  de  compoto  pradiSfo^  lecovered  g 
and  does  not  fhew  any  account  or  procefs  againft  him  to  account,  otberwifo 
and  becaufe  he  pleaded  by  rehearfal,  or  by  the  words  quod  contine-  *^i^°°nT 
tur,  ice.   or  quod  patet,  &c.  and  did  not  aver  it  by  matter  infaSf^  more  than 
nor  plead  it  by  matter  infa£fy  tlierefore,  per  judicium,  the  plea  was  if  infr^crf^ 
difallowed,  and  the  abbot  charged  of  the  colleftion,  pro  hac  vice ;  J[J,*'J"^'^^' 
for  patent  nor  record  Jha II  be  pleaded  by  rehearfalj  but  by  matter  in  ^o^l  inur 
fa^  \  and  he  ought  to  have  fiiid,  that  the  king  by  his  letters  patents  nc^rda  «»- 
granted  to  him,  &c.  and  that  procefs  was  made  againft  him  to  ac-  ''*"*"*»  '^'^' 
count,  and  that  upon  this  his  patent  was  allowed,  occ.  ana  then  con-  f^r  it  may 
plude,  prout  patet  in  fuch  record,  &c.    Br.  Pleadings,  pi.  no.  cites  be  contain. 

21  E.  4,  44.  ed  among 

^  ^^  ^  therecords, 

and  yet  not  be  a  record.— *-l bid.  14^.  b.  cites  S.C..— 5a  where  A*  made  a  Isafe  for  ygars  by  in-' 
dtnntrt  to  Bm  and  therein  B»  covcmimed  to  pay  armually  at  iwo  feafts,  37  L  rent*  at  a  place  on  th^ 
landy  and  that  in  cafe  tb€  renter  amn  part  thtruifj  flyjuld  bi  arrtar  and  unpaid f  tbougb  not  dewtandedf  tb^ 
Uajsjbtnid  bt  Mttarty  xfoid,  and  kjjfor  mxjf^r  lawfully  €nter»  The  reiit  was  not  paid  at  the  time.  A« 
without  making  any  entry^  made  a  leitfe  of  the  premises  to  C.  B.  brought  an  a^ion  of  trefpaft 
againA  C.  who  ^eatUd  the  faid  Ibafe  to  B.  And  that  further,  in  tbef.ud  indenture  of  Uafe  madt  to  B»  ii 
It  co^uinedf  that  iftbe  rent  ^e,  be  arrear^  t^c,  the  hafejhould  be  vod,  sSfc,  and  j4,  nu^ht  re-enter  ;  and 
Oiswed  tbtatbe  tmt  4tat  arrear,  &<,  This  was  helo  lU-pleadingy  it  being  only  by  way  of  recital^ 
and  is  no  precife  affirmation  thnt  B.  had  cm'enanted  that  the  leafe  ibould  be  void,  but  only  that 
tho  iodeotui'e  laya  fo.  whereas  K.  ought  to  have  iaid^  that  fo  it  it  Govecanted|  &c.  PhQ.  iji.  b. 

^  HilU 
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Hill,  a  Ma.  t«  Browning  v.  Befton.i  But  if  the  indauure  kul  btm  hmlkei  diverie  t«  vtrktm^  iha% 
n  had  beon  fufficient  to  have  plea4e«)  as  here ;  for  by  the  inrolment  it  would  have  appeared  (9 
the  jofticet  judicially^  and  then  the  faying  that  it  is  contained  in  the  indenture  is  a  putting  of  there 
in  remei&bnuvce  of  a  thing  apparent  to  them  in  the  record*  But  as  it  is  bere^  it  is  not  good. 
Ibid.  Z43.  b.  per  Bromley  }• 

ft 

Z^^^^  2.  Sci.  fa.  to  execute  a  fine  ^200  acns  of  land^  Sulyard  taii^ 

s.p.  b7  **^  pinding  this  fcire  facias  J*  B.  had  brought  a  firmedon  of  100 

Belt  Ch.  J.  of  the  acns  of  land  inter  alia^  and  had  recmteredy  and  had  execution^ 

Comb.  153.  and  prayed  that  the  writ  Jbould  abate  of  this  tarcel ;  and  *  no  plea, 

Snrket.-—  becaufe  he  pleaded  inter  alia ;  for  a  recovery  mail  E>e  pleaded  certain 

S.  c.  cited  to  every  intent j  and  the  faid  words  (inter  alia)  are  not  certain  to  any 

*^***Ch.  w^^cntj  for  it  ought  to  be  faid,  that  he  brought  fbrmedon  efX  200 

\Tm^  faid  ^^^^h  ^^  recovered^  and  had  execution^  of  which  thefe  1 00  acres  which 

that  every  are  now  in  demand  are  fared.    Br.  rleadings,  pi.  115.  cites  2Z 

recovery  is    £.  4.  8. 
inttre  and 

tlxrefore  to  fay,  that  inter  alia  he  recovered »  kc  is  nue^good,  bnt  muft  plead  certainly.  S^ 
where  an  a^  ofparhammt  iifeverai  and  bm%  fctwaJ  bramcbes  (asthieij  H*  6.)  one  to  rcilraia  ob# 
■thing,  another  to  reftrain  another,  ice.  in  that  thofe  branches  (though  contained  in  one  ctuipter) 
■fake  feveral  acts  of  parliament,  and  concern  fevcral  matters,  iti  fuch  cafe,  where  one  branch  only 
concerns  the  party,  ir  is  ftifficient  for  him  to  recite  that  only,  and  there  hur  aBa  sMku^itatttmfmtf 
is  good  pleading.  For  the  recital  of  this  branch  only,  is  a  recital  of  an  intire  and  feveral  af^  of 
parliament,  ^ot  otherwife  it  is  of  a  recovery ;  becaufe  all  contained  in  the  record  is  ooly  one 
recovery,  and  therefore  the  whole  ought  to  be  recited,  and  fo  a  diverfity.  PI.  C*  ^S«  «•  b.  Mich. 
4  £.  6.  in  cafe  of  Dive  v.  Manningham.  S.  P.  as  to  pleading  an  »€t  of  parliament,    a  ^id. 

86.  Per  Glyn  Ch.  J.  Trin.  1658.- j—JQrig.  is  (xpo)  and  lb  it  is  in  a)l  the  editions,  and 

therefore  mifprtntet^ 

r  454  1  3»  ^nd  hy^himy  in  treffafs  (he  defendant  faid^  that  the  ttaceSt 
•Pef  Bfiap.  100  acres  of  land,  ofwhtch  J.S.  was  feifed  in  fee  inter  alta^  and 
infeoffed  him  thereof  inter  alia^  [it  is  no  plea]  but  iball  by  ut  fupra  £ 
and  after,  Sulyard  amended  his  plea  accordingly.  Brook  makes  a 
quaere,  -  if  it  may  not  be  i)ermitted  in  a  fi^offineot)  though  it  is  svA 
good  upon  plea  of  recovery.    Br.  Ibid. 

4.  In  avowry  for  rent  it  was  pleaded,  that  a  fine  was  levied  inter 
aSa  of  the  rentj  to  the  ufe  of  a  ftranger  and  alfo  a  recovery.  The 
plaintiff,  in  bar  .to  the  avowry,  pleaoed  nient  comprife  in  the  fine  or 
recovery.  The  avowant  demurred ;  it  was  arguedf  that  the  avow^ 
ry  was  not  good^  becaufe  it  was  double,  it  being  nient  comprife  in 
the  fine  or  recovery,  and  it  was  held  not  good :  then  it  was  urged, 
that  it  was  not  good,  becaufe  the  plea  was,  that  the  fine  was  levieti 
inter  alia  of  the  rent,  but  oueht  to  have  recited  all  the  record^  it 
being  intire,  and  cited  22  £  4.  8.  But  per  Cur,  contra,  becaufe 
the  courfe  is  not  fo, ,  And  Coke  Ch.  J.  (aid,  it  was  well  pleaded ; 
for  ihould  he  be  compelled  to  recite  all  that  is  mentione4  in  the  fine^ 
it  might,  perchance,  make  a  loiig  plea,  and  nothing  to  the  purpofe. 
And  he  likewifeheld  it  good,  though  not  faid  per  nonun.  Roll.  R, 
72.  Mich.  12  Jac.  B,  R.  Parvis  v.  Yeaton.     j 

5.  In  an  affumpfit  the  plaintiiF  declared'^  th^t  the  defendant,  in 
conftderation  of  a  marriage^  (^c.  inter  alia  pr&mifed  to  pay  fe  much; 
after  verdi£l  tor  the  plaintifF,  judgment  was  given  againft  him^  be- 
caufe he  ought  to  fet  forth  the  whole  promife,  which  is  intire, 
AH.  5.  Mich.  22  Car.  B,  R,  Ppwell  v.  Wa^erhoufc, 
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6.  A.  by  his  will  nutdi  B.  md  C  ixecutorsy  and  appointed  Aat 
•they  fhoula  difpofe  of  his  goods  according  to  a  fchedule  thereto  an-» 
nexed,  and  died.  B.  and  ^Z.  ihewed  thp  will>  without  the  fchedule, 
to  thc/piritkal  courty  who  rrfuftd  to  grant  admnijtration  to  thsnij  un^ 
lefs  tbiy  would  givi  bond  to  perform  the  di^ree  rf  that  courts  as  to  thi 

furplus  of  the  gopds  after  debts  paid.  They  gavefuch  bond.  And 
the  fpiritual  court  decreed  them  to  pay  tol$  of  A!i  relations  1500  /.  and 
ather  monies  to  othfrf,  Afterwards,  the  money  not  being  p^d,r^^ 
relations  brought  an  a^jpn  upon  the  cafe,  and  deciaredy  that  whereas 
fimong  other  things^  it  was  decreed^  without  mentioning  thofe  othor 
things,  or  the  obligation,  which  w^s  the  foundation  of  the  wholes 
find  this  being  moved  in  arreft  of  judgment,  it  was  anfwered,  and 
refolved,  that  this  being  an  a£lion  upon  ttie  c^fe,  it  is  not  requifite 
to  declare  fpeciaUy ;  for  the  non  performance  js  the  caufe  of  aHion^ 
and  not  the  fpecial  performance.  2  Sid.  85.  Trin.  1658.  Chanf^bers 
V.  Cooker. 

7.  And  it  was  he)d,  that  an  arhitrement  as  well  gs  a  decree  may  be 
plea4ed  ii)ter  alia.  And  the  fame  law  of  SLfeojfffnent  upon  condition  i 
for  the  condition  remains  to  bejhewn  in  the  replication^  as  in  the 
principal  cafe^  to  be  fl)ewn  in  defeafanccy  but  it  is  ofherwifi  of  a  con-- 
dition  precedent.    Ibid. 

^.  The  old  way  of  pleading  a  recwd^  was  to  begin  at  ^he  original, 
and  ^^t  to  omhfo  tumch  as  any  (ontinuanccy  fummons  or  feverance  ; 
but  if  there  9Tt  divers  matters  in  a  recordy  it  is  fufficient  to  plead  anj 
of  them  inter  alia.  Per  Holt  Ch.  J.  Comb.  253.  Pafch.  6  W. 
&  M.  B.  R.  Gold  V.  Burket. 

9.  An  avowry  was,  that  J.  S.  being  feifed  in  fee  offuch  andfuch  SoeCn, 

parcels  oflandy  did  by  his  deid^  &c.  grant  a  rent-charge  ojy  &c.  out  of  ^  Co!3V 

(hem  per  nominay  &c.  inter  alia^  &c.  and  exception  was  taken,  that  Finch's 

the  avowant  ought  to  name  all  the  lands  charged,  and  not  by  way  cs*fc.--5 

of  inter  alia;  for  the  defendant  might  then  plwd  entry  and  fufpen-  iq^XZ^ 

lion, extinguifhmcnt,  &c.  in  refpe^  of  the  parcels  omitted,  and  it  143—^ 

would  be  fo  in  an  afSfe ;  for  there  all  the  fend  muft  be  put  in  view,  and  beam's 

the  tenants  all  named.     But  it  was  offered  contra,  that  indeed  where  ^5"^!!! 

fhe  grant  is  out  offeveral  particular  parcels  in  certain,  there  thofe  i  Saad. 

parcels  ought  to  be  certainly  named  in  the  avowry  i  but  where  the  189— 

grant  is  general,  there  it  would  be  enough  to  name  one  place  in  ,5?"^*  . 

certain  with  an  inter  alia.     And  faid  that  multitude  of*  precedents  Timmf. 

would  make  a  law,  but  feemed  to  approve  of  the  exception ;  for  he  ^"('  ^73? 

faid,  that  in  avowry,  it  would  be  ill  to  fay  he  dcmifed  fucb  land  ^^J'^^^r/ ' 

inter  alia.     12  Mod.  319.  Mic|j.  11  W.  3.  Orby  v.  Pullen.—  ,01*3?  3|' 

The  cafes  in  the  ourgin  were  cited.  Cr.  326. 

^'  -       '  »  — Cr. 

Car.  5^0.  and  Bredon's  cafe.««-— See  a  Cr.  Stoner  v.  Corbet. 
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f3=^«-  (A)  fTAat  is  ^  Intercft. 

•^TrufL      Z*    A    Is  bound  to  pay  to  B.  20  x.  per  ann  during  during  20  jemt 

^^*  towards  the  education  of  his  Jon,  PerMonfon,  thofc  words, 
(towards  the  education  of  his  fon)  are  idle  words,  and  the  pajmem 
tbdl  endure  if  the  fon  die.     Quaere.  DaL  116.  pi.  7.  16  £liz. 

2.  One,  that  takes  land  to  halves  tofow^  has  no  interefl:  ^  for  it 
is  only  a  bargain.    Gold{b.  78.  Hill.  30  £liz.  Hare's  cafe. 

3.  An  awards  concerning  a  kafe  for  years  of  land,  was  that  one 
of  thtmjbould  have  the  land.  It  was  agreed  that  this  is  2t  goodgHt 
of  the  inter^ft  of  the  term,  and  cites  12  Air.^25.  but  if  the  award 
were  that  hcjbould  permit  andfuffer  the  other  to  enjoy  the  termy  this 
does  not  give  the  intereft  in  it.  Cro.  £.  223.  Paich.  33  Eliz.  B. 
R.  Trufloe  v.  Ewer. 

4*  A  patronhzs  hut  jus  prefentandij  and  not  any  intereft.  Arg. 
Cro.  J.  53.  Mich,  2  Jac.  (J.  B.  -And  therefore,  after  an  avoid- 
ance, one  jointenant  of  a  next  prefcntation  cannot  rdeafe  to  the 
other;  for  now  they  have  no  patronage.  Adjudged.  D.  283. 
Marg.  pi.  29.  cites  H.  32  El.  C.  B,  Lincoln  v.  Brookfby. 
Owen  85.  S.  C.  accordingly  by  the  name  of  Brookiby's  cafe.— 
Cro.  E.  73.  S,C, 

5.  Leafe  to  three  for  their  livesy  with  a  covenant  that  the  land 

fhall  remain  tq  the  Jurvivor  of  them  for  99  years  %  by  this  the  furvi- 

vor  has  a  good  intereft.     crownl.  136.  Pafch.  4  Jac.  Clerk  r, 

Sydenham. 

CotLithnhy        6.  If  the  lapfe  incur,  and  then  the  ordinary  diesj  the  kingihall 

hxihop  for     prefent,  and  not  the  executors  of  the  ordinary;  for  it  is  rather  an 

ifw^yoi    adminiftration  than  an  intereft.     Hob.'  154.  Mich.  10  Jac,  in 

^ntcfeft,       Colt  and  Glover's  cafe.     Hobart,  cites  F.  N.  B.  34.  (G)  25  E.  J. 

^^thyway    24.  Dy.  87.  IS  doubtfui  whetner  to  the  King  or  to  theAietroph 

P^    Jitan. 

XT*  ^''^  t^t^  to  fupply  the  oqgligence  of  the  patron.    3  Salk.  201.  cites  Pafch.  13  Car.  B.R« 
Xunne  v.  DuUfoo. 

podh.  17.        m   xhe  Lord  Mountjoy,  feifed  gf  the  manor  of  Canferd  in  fee,  did 

i^iJ!'*""^'  by  deed  indented  and  mrolled  bargain  and  fell  the  fiune  to  Brown 

ford'  Han-  in  fcc,  in  which  indenture  this  claufe  was  contained,  provided  al- 

im^coo;       way?,  and  the  ikid  Brown  did  covenant  and  grant  to  and  with  dis 

(aid  Ld.  Mountjoy,  his  heirs  and  affigns,  that  the  Ld.  Mountjoy  kis 

heirs  and  affigns  might  dig  for  on  in  the  lands  (which  were  great 

wafts)  parcel  of  the  faid  manor,  and  to  dig  turf  aljo  for  the  making 

ofaliom.     Refolved,  that  this  did  amount  to  a  grant  ofanintercfti 

-and  inheritance  to  the  Ld.  Mountjoy,  to  dig,&c.  Co.  Lttt.  164,  b. 

8.  At  GuiidhalU  in  ejectment  for  a  meffUagc  in  London^  it  wa« 

objeSed  againft  the  title  of  the  plaintiff,  that  this  was  a  mcfluagc 

above  j^ol.  per  ann^  rent,  and  that  th^  cu/Iom  of  the  city  is,  that 

there  ought  to  be  warning  given  for  the  fjsurc  of  ha^a  jear^  wbcfo 


the  tneOliage  is  of  fuch  a  rent,  and  by  the  fpae^  of  a  c}aarter  of  a 
year,  where  it  is  under  fuch  *  a  rent ;  the  quejtion  was,  if  this  cuftom 
gave  the  party  an  inteuft's  dr  only  intitled  him  to  an  a&ion^  if  he  be 
ou/ltd  within  the  time^  as  in  the  common  cafes  o(  leafes for  year s^  or 
at  tvillj  with  agreement  for  a  quarter's  warning;  though  Holt  Ch. 
J.  laid,  that  he  had  heard  that  North  Ch,  J.  had  ruled  upon  evidence* 
that  the  cuftom  gave  an  intereft ;  and  though  it  was  objeAed,  that 
if  it  did  not  give  an  intereft,  it  was  not  of  any  benefit  to  a  citizen, 
who  ought  to  have  a  reafoinable  time  to  remove  his  eiFe£b ;  yet  the 
Ch.  J.  inclined  e  contra,  and  it  was  referved  for  his  conlideration. 
Skin.  649.  7'rin.  8  W.  3.  B.  R.    I  yley  v.  Seed. 

9.  A  bailhf  hzs  no  intereft.  Cro.  J.  177.  Trin.  5  Jac.  B,  R.  in 
cafe  of  Gibfon  v.  Searl. 

10.  Tenant  for  years  without  impeachment  of  waft  has  only  a 
bare  power  without  an  intereft.  Per  Holt  Ch.  J.  r  Salk«  368. 
Mich,  a  Ann.  in  Poole's  cafe. 

11.  Licence  to  ufe  ground  or  yard  gives  an  intereft  in  it,  fo  that 
die  licence  was  not  revocable,  but  it  amounts  to  a  leafe  at  will ;  and 
this  feemed  to  be  the  opinion  of  the  court,  and  that  he  thereby  had 
iiith  a  poileffion,  as  not  to  be  turned  out  by  a  revocation,  but  by 
anejedment.  ki  Mod.  42.  Pafch.  1705.  B.  R.  Anon. 

12.  A  mortgage  is  an  intereft  in  land,  and  on  non  payment,  the 
eftate  is  abfolute  in  law,  and  his  intereft  is  good  in  equity  to  ia- 
title  him  to  receive  and  enjoy  the  profits  till  redemption,  or  iatis* 
fsuSlion,  and,  on  a  foreclofure,  has  the  abfolute  eftate  both  in  liw 
and  equity.    Per  Pratt  Ch.  J«  9  Mod.  196.  Roper  v.  RatcliiFe. 

(B)     What  an  Intereft,  and  what  a  PoJJibility.      ^^^^^ 

I.   I  F  A.  makes  a  leafe  to  B.for  life^  and  after  bis  death  to  the  ex*  fes.— * 

*  ecutors  and  afftgns  of  B,  this  is  an  intereft  in  B.  to  difpofe  Portioos.— 

of  it.     But  if  it  had  been  limited  to  B.  for  life,  and  afterwards  to  R«'n»i°J«-- 

the  executors  and  ajfigns  ofC.  this  is  a  bare  power  in  C.  and  his  ex-  Per  Pop- 

ecutors ;  becaufe  tftev  are  not  parties  or  privies  to  the  firjl  intereft*  ham.  Yclv* 

Brownl.  136,  Pafch.  4  Jac.  Clerk  v.  Sydenham.  .  o?ci?rk!^* 

V.  Sidenham.— -Per  Man  wood  J.  3  Le.  ai.  in  Cranmer^s  cafe,  and  cites  X9B.  a.  Fitzh.  Cove- 

naittf  «;.      ■      3  Le.  33.  per  Uaq)er  J. 1  And.  91.  Fiach  v»  fiodyl.  8. P. adjudged.!-     iMo. 

339.  Finch  v.  Fikch.  Mich.  32  k.  33  Eliz.  S.C. 

2.  A.  dcvifed  a  term  to  his  wife  for  fix  year  s^  and  made  her  execu-  Ro^U  Bxe- 
trix,and  that  after  the  fix  yean  pndedy  then  John  my  fon^  if  he  conn  ^^^  s!^c. 
honU't  fl)all  have  the  benefit  of  the  faid  leafe,  during  die  refidue  of  takes  no 
the  fdid  term,  and  if  John  does  not  come  then  home^  then  fFilliam  my  notice  of  a 
fonjhall  havey  iffc  till  John  my  fon  do  come  hoTne.    The  wife  claims  ^^^|- 
as  legatee,     William  makes  his  will,  and  devtfes  the  leafe  to  J.  S.  Wiirum/ 
and  (iies.     The  fix  years  expire,  John  being  not  come  home ;  this  ^^t  fays  it 
was  held  a  good  devife  by  William,  and  that  it  was  not  a  poifibili^  ^"  **  *• 
in  William,  but  an  intereft  in  the  term  after  die  fix  years  expired,  tor.^       ' 
Cro.  J.  500.  Mich.  16  lac  B.  R.  Sheriff  v.  Wrothan.  »RoU, 

'^    ^  ^  •  Gnuw(N.) 

pi.  a.'  S. C.  iiys  that  WiUian  caxaoc  4tfUb  tbispoiBhilitr  within  the  fix  yean. 

{cy  Weft 
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(C)     Intercft  Money,     jiibwahle  id  wJiat  C^ia^^ 
other  than  Legacies^  Mortgages  and  Portions. 

U  inrr  HE  RE  an  eftate  is  devifed  (or  {fiiytrient  of  debts,  Chai« 
^  ^    eery  will  not  allow  intereft  for  bo§k  iihtu  tSya  3  Ch.  R. 
64.  Dolman  v.i.Pritinaii. 


VU.De* 

•wfc— 

Mortgage. 

Portions 

Xondsde- 
vifed  to  te 
fold  for 

payment  of  debts,  decreed  accordingly*  The  ertJitprt^  by  Mk  mutfimpk  tMtraa,  tnored  to  hsve  in* 
tereil  for  their  debtSi  which  bad  been  proved  before  the  mailer,  and  to  be  ftandtng  ott  aborc  n 
yearSy  alleging  there  was  fufficient  to  pay  all.  dut  denied,  at  Car.  a.  N.  Ch.  R.  i]€.  Dolben  t. 
Frittiman.  Contra  by  Ld.  C.  Macclesfield,  who  faid  k  was  the  daily  praaioe,  and  the  fin- 

pie  contrad  debts  fhall  carry  intereft,  as  the  land,  which  is  the  fund,  yields  anwial  profits.  Trio. 
S72X.  z  Wms's  Rep.  27.  Maxwell  v.  Wetteohall. 

a.  Where  lanit  are  charged  with  payment  efafum  in  gr^  tbqr 
are  alfo  chargeable  in  equi^  with  {xayment  of  interc^  for  ftich  iiun. 
Hill.  29  Car.  a.  Fin.  R.  286.  Shipton  v.  Tyrrd* 

3.  Intereft  is  recovered  by  way  ^damagiSj  what  imBMgestnxt* 
covered  ratione  detentionis  debid ;  but  nojt  wfaeie  damages  only  are 
recovered.  For  intereft  is  not  recoverad  occafiooe  dampnonimi 
per  PoweU  J.  2  Salk.  623.  HiU.  lo  W.  3.  B.  JL  Sweadand  v. 
squire. 

4.  A  bill  was  to  fereclofe  an  in&nt|  and  an  account  was  decreed. 
The  mafter  reports  2600  /•  due ;  a  fubfequent  order  being  to  com- 

Eute  intereft  from  the  report,  Wright  K*  doubted  if  intereft  (houU 
e  allowed  for  the  intereft.    Micl^  1700*  2  Venu  392.  Bennct  v. 
Edwards  and  Selby  &  al.* 

cccottnt*  ' 

MS.  Tab.  tit.  Intereft,  cites  t8  Feb.  1707.  Kelley  ▼.  Ld.  Bellew.«-Stated  accamit»ibaU  carry  in- 
iei  efty  efj^eially  tn  cafe  of  mtrtg^s^  and  more  ftroogly  Vfbmfeitled  iy  a  majkr  of  Hcmt  cooft  porfnttt 
to  any  order.    MS.  Tab.  tir.  Intereft,  cites  25  Febr.  1717.  Stroud  v.  Moor. 

A  mafit^i  r*f>ott,  fmfnain^  inifrtjl  dut  on  a  mortgaf^t, makes  that  intereft  prtncipaly  and tocany  is- 
tereft ;  for  a  report  is  as  a  judgment  of  the  court,  and  appoints  a  day  for  the  payment,  carrying  oa 
intereft  to  that  day ;  and  Che  party's  difobedtence  to  the  court,  in  not  complying  with  the  time  of 
payment,  ought  to  fubjeA  him  to  intereft ;  per  Ld.  C.  Parker.  Wms*s  Rep.  653.  Trin.  17201  Browa 
V.  Barkham. 

Mut  if  the  piotfgogorjfpit  on  aenunt  wbcreiy  bt  vvtnsfo  nmcb  duefrr  iteertA^  Ld.  C.  Paiiter  qneftHB- 
ed  whether  thif  will  make  the  intereft  pnncipal,  becaufe  of  itfeif  it  fliews  no  iniention  or  agn> 
ment  for  that  purpofe.    Wms's  Rep  653.  Trin.  1710.  in  cafo  of  Brown  ▼•  Barkbam. 

5.  Lands  by  deed  or  will  fubjefted  to  die  payment  of  debts;  if 
there  be  a  Una  debty  and  the  intereft  has  outrun  the  penaltf,  it  dull 
not  carry  intereft  beyond  the  penalty ;  for  the  defign  of  the  (etdemenc 
was  not  to  increafe  die  debt  beyond  what  is  due,  but  to  give  a  further 
iecurity :  however  if  devifee  or  truftee  negU&i  to  pay  tn  a  reafenehk 
Vme^  he  (hall  after  fuch  nesleft  pay  intereft  beyond  me  penal^*  F^ 
Ld.  C.  Cowper  1707. 1  ovk*  154.  Anon. 

6.  A  term  was  Viflid  in  trufteesfor  payment  if  all  debts  bifisuU 
ewe  at  his  deaths  without  preforring  one  debt  brfore  another.  'Thcrt 
were  owing  debts  bv  bond,  and  by  fimple  contrad.  Ld.  C.  Bar- 
court  declared,  that  oy  diis  truft  term,  the  fimple  contraft  debts  be- 
came as  debts  due  by  mortgage  and  confequendy  fliould  carry  in- 
tereft, as  well  as  the  debts  fecured  by  bond.  Wms's  Rep.  228>  129* 
Trin.  1713.  Carv.  QurKn2ton{Counteft.) 

7.  \vbere  by  a  general  and  national  calamity^  nodixng  is  o^ 

out 


Intereft  to 

be  made 
principal, 
from  the 
time  of 

Jhtitig  tbt 


3[ntetelf ,  t  AST 

«ttt  6f  lands  which  are  afligned  for  payment  of  intereft^  it  oagbt 
not  to  run  on  during  the  time  of  fUch  calamity.  MS<  Tab.  cites 
25  June,  1715?  Bafil  v«  Achefon, 

8.  A  recdgnizattce  was  entered  into  to  pay  lOcI.  a  year  annuihi  to  f  4.r8  1 
a  third  perfon.     The  annuity  Mras  in  arrear^  feveral  years.     6e-  '"     "^ 
creed  per  Ld.  Cowper,  that|  the  recognizance  being  in  nature  of  a 
bond,  the  arrears  were  a  debt  fecured  thereby,  and  io  muft  carry 
intereft  from  the  time  they  became  refpeftively  due.     Mich.  3  Geo. 
X.  G.  Equ.  R.  142.  Legate  v.  Shewell. 

9-  No  intereft  to  be  allowed  fir  cofts.  MS.  Tab.  cites  6  Feb. 
X  7 19,  Butler  V.  Burk. 

10.  By  marriage  articles  t\ic  lady* s  father  was  t$  pay  feveral funu 
ct  feveral  times  fir  difcharging  the  foujband's  incumbrances  \  he  ad- 
vances money  to  the  Ion  in  law,  and  maintains  the  wifi  and  child  fir 
two  years;  (uch  money  and  allowance  for  maintenance,  ihall  be 
added  to  the  foot  of  the  account,  and  not  carry  intereft.  MS,  Tab. 
cites  1 721,  Kirkwin  v.  Blake. 

11.  Where  excejjive  rates  are  allowed  fir  work  in  refpeH  ofjlow 
payment^  there  ihould  be  no  intereft  allowed ;  for  intereft  is  only 
allowed  to  fupply  the  want  of  prompt  payment.  MS.  Tab.  cites 
27  Feb.  1723,  Dutchefs  of  Marlborough  v.  Strong. 

12.  An  annuity  of  20 1,  a  year  was  devifed  by  A.  to  J.  S.  out  csf  xhe  ar- 
A.'s  perfonal  eftate,  payable  ^uarterly^  and  the  fame  being  3  years  in  rears  of  a«» 
arreary  it  was  infifted  that  it  (hould  carry  intereft.     But  the  court  »"«yjor 
iaid,  that  this  is  only  done  where  there  are  great  arrears,  but  it  is  not  are  oevw  * 
ufual  to  compute  intereft  iox  fo  fmall  a  fum.    Trin.  1 723,  at  the  decreed  to 
Rolls.  2  Wms's  Rep.  163.  Batten  v.  Earnley.  be  paid 

'  with  inte- 

reft, but  where  lYmfum  is  certain  and  fixed,  and  alfo  wlisre  there  is  either  a  cAnj/J  of  e,ary,  or  nomitu 
fvHjc^  or  f)me  ptnnlty  upon  the  grantor,  which  he  mull  undergo  if  the  grantee  food  at  Jaw,  and 
which  would  oblige  him  to  come  into  this  couit  for  relief,  which  the  court  will  not  gram  but  upon 
•(]ual  terms,  and  tbofe  can  be  no  cHher,  but  decreeing  the  arrears  with  intereft.  Per  Ld.  C.  Tal- 
bot. Cafes  in  Chan,  in  Ld.  Talbot's  time,    a  Mich.  1733.  in  cafe  of  Lady  Ferrers  v.  Ld.  Fcrrtn. 

1 3.  Money  due  to  tejlatrix  was  out  at  intereft^  and  the  executor 
laid  out  confiderable  fums  of  his  own  money^  in  payment  of  her  debts^ 
before  any  came  to  his  hands  (out  of  the  eftate)  as  tie  fuggefted.  Ld. 
C.  Kine  decreed  him  his  money,  and  all  juft  allow^ces ;  but  it  be- 
ing infifted  that  he  (hould  have  intereft  for  the  money  fo  laid  out, 
his  Lordihip  faid,  if  intereft  be  a  juft  allowance,  the  mafter  will  al* 
low  it ;  but  if  not,  [and  he  allows  it]  except  to  his  report.  Though 
he  faid,  he  would  not  fay,  that  in  no  cafe  the  executor  (hoUld  have 
intereft  allowed,  yet  he  (hould  be  extremely  cautious  of  doing  it  for 
money  expended,  before  he  receives  it  out  of  the  e(bue,  the  confe* 
quence  whereof  he  very  well  faw.  But  the  mafter  informing  the 
court,  that  he  never  allowed  intereft,  unlefs  a  particular  order  was 
for  that  purpofe,  the  court  referred  the  coniideration  of  intereft  and 
cofts  till  after  the  ma(ter's  report.  Sel.  Ch.  Cafes  in  Ld.  {Ciog*t 
time,  50.  Mich.  1725.  Macartev.  Gibfon. 

14.  Intereft  was  decreed  fir  the  yearly  balance  of  a  renewing  ac» 
count.  MS.  Tab.  tit.  Intereft,  cites  i  Marcb>  1726  Aihton  v. 
Smith* 

15*  JmdgmeH 
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15.  Judgmmt  debts  canrv  intereft.  MS.  Tab.  tit  InterdI)  cltel 
a8  Apr.  17261  Parker  v.  Harvey. 

i6.  Intereft  was  allowed  upon  demands  dm  hj  eevenant^  though 
bbjefbd)  that  they  were  not  liquidated^  and  only  found  in  damages. 
MS.  Tab.  tit  Intereft  cites  28  Apr.  1720.  Parker  v.  Harvey. 

17.  Devifeefor  life  of  a  church  lealefor  21  years  remainder  over 
renewed  the  leafe^  at  the  expiration  of  10  years^  and  paid  36  L  for  a 
fine,  and  a  guinea  for  the  leafe.  Ld.  C.  King  .denied  to  allow  in-> 
tereft  for  the  finey  becaufe  (he  was  to  have  her  life  in  die  renewed 
leafe,  by  virtue  of  the  will,  and  though  flie  might  not  perhaps  out- 
live the  firft  year,  yet  (he  had  her  chance  for  it,  and  fo  denied  in- 
tereft, but  allowed  the  charges  of  the  renewal.  2  Wms's  Rep. 
456,  459.  Pafch.  1728.  Addis  Va  Clement 

xo.  M.  a  widow<f  byfettlement  and  will  of  her  late  hu{band,  wat 
intitltdto  a  jointure  of  loool.  a  year^  but  was  kept  out  offojftjfnn  Ifj 
the  heir  at  laWi  (a  fon  of  her  hufband  by  a  former  venter)  andthere- 
fore  iniifted  upon'  the  arrears  and  intereft  from  her  huftnuid's  deaths 
Bat  Ld.  C.  Talbot  (aid,  that  intereft  for  the  rents  and  profits  of  an 
cftate  was  never  decreed  yet,  the  fum  bein^  entirely  uncertain.  And 
though  it  may  be  faid,  that  the  lady  is  iptitled  to  an  eftate  of  xooo£ 
a  year,  yet  that  is  not  fufficiently  certain,  being  only  the  percep- 
tion of  the  profits  of  an  eftate,  which  ate  not  to  be  paid  at  anyone 
certain  time^  but  only  as  the  tenants  of  the  land  Dring  diem  iny 
fome  at  one  time,  and  fome  at  another.  Cafes  in  Chan,  in  Ld« 
Talbot's  time,  2  Mich.  1735,  Lady  Ferrers  v.  Ld;  Ferrers. 

(D)  In  Cafes  where  Intereft  fliall  be  allowed^yr^^ 
*wbat  Time  the  Allowance  fhall  be* 

I.  ♦XrrHERE  a  defendant  injijiedon  800L  to  be  due  to  hlmi 
^^  tut  upon  the  majler^s Report  only  j8oL  appeared  due^  the 
court  ordered  intereft  for  the  zoo  I.  from  the  time  of  confirming 
the  report,  and  not  before  j  becaufe  till  then  it  was  not  any  li- 
quidated fum.  Wms's  Rep.  376,  377.  Trin.  I7i7-  Att.  Gen. at 
relation  of  Iflington  Overfeers  v.  the  Brewers  Company. 

from  the  time  of  fl^tlatim  of  tbt  rrfori  to  tin  tunc  tf  tvnfirtmng  iu    MS.  Tab.  ckes  1721.  Kirwia  v* 
Blake. 

2.  A.  having  no  child,  devifed  to  M,  hh  wife^  (with  whom  he 
had  no  portion,  but  had  the  expe£btion  of  a  real  eftate)  500 1.  a^eox 
out  of  all  bis  ejiate^  (which  was  very  great)  yir  her  Ufe^and  made  htt 
executrix^  and  rcfiduary  legatee ;  andfuhjeit  to  the  500 1.  ayear^i^ 
vifed  his  real  ejlqte  to  R.  Z.  afterwards  there  was  an  agreement  be- 
tween M.  and  R.  L.  t>jt  on  M.'s  renouncing  the  executorfliip  and 
delivering  over  the  perfonal  eftate  to  R.  L.  he  would  indemni^ 
her,  and  pay  her  540  L  a  year  (inftead  of  500  /.  a  ytvtx)  free  from  taxtsi 
half  yearly.  '  The  arrears  of  the  540  L  a  year,  were  by  the  mafter 
reported  to  be  820/.  and  Ld.  C.  Cowper  decreed  intercft/rf«  ^^' 
very  day  of  payment.  Upon  an  -appeal  to  Ld.  C.  Parker,  it  was 
among  omer  things  iniifted^  that  according  to  the  rule  of  the  courtf 
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in  cafe  of  an  annuity,  though  granted  for  a  jointure,  the  intereft  f^gseftcd) 

IhoulJ  be  computed  only  from-  die  day  when  the  fiibfequent  pay-  welght^of 

meat  after  the  arrear  incurred  became  due.     But  Ld.  C.  Parker  Ld.  Cow- 

faid,  that  intereji  is  a  thing  pretty  much  in  the  difcreticn  of  the  court^  r«r'sde- 

aiid  that  fincc  Ld.  C.  Cowper,  that  great  mafter  of  equity,  v/ho  f^^l^e  whoin 

heard  the  merits,  appointed  payment  from  the  .very  day  it  became  ihewhoio 

due,  and  fmce  it  appears  to  be  the  widow's  bread,  the  decree  {hall  *"*:rits  of 

ftand  j  and  faid,  that  he  did  not  approve  of  the  dherftty^  that  the  in-'  ^*^i""^* 

tefeft  Jhculd  be  carried  on  from  the  half  year  after  the  default  of  pay  ^  he.ird, 

ment^  and  afked  if  the  payment  were  yearly,  whether  it  (houid  carry  fcemcdto 

intcrcft  bur  from  a  year  after  the  expiration  of  the  year,  when  what  [^g  court 

became  due,  was  all  the  widow  had  to  live  upon  ?    Wms's  Rep.  in  this  mat* 

541  to  544,  Trin.  1719.  Litton  v.  Litton.  tcr,  ibid. 

544. A 

JG'tnt;irt  was  made  of  hnJand  i>oufcS,  irafed  out  at  !•]  La  far  for  5  ycars  to  come,  but  lunrth  \o%  U  nyear% 
Tl)«  \\\\0:>i\\^ covenant. d  fvr payniiKt  nf  zz  I.  131,  quartet h^  to  :rSh  :<p  iht  fnifetit  t  int  loJJ /.  incafeofhLs 
^y\n%  within  the  fivcyeinrs.  [It  fe«ms,  though  not  fo  (Inted  in  the  cafe,  that  the  hulband  dicsd 
>vTthin  the  term.]  On  a  bill  for  payment  of  fei'eral  quarters  rent  and  iiuerel^>  it  was  inCfted  that 
the  iiuent  vy<]is  to^puc  the  jointrelt  in  as  good  conaitiou  \>efore  die  rent  advanced^  as  if  it  adhiall/ 
was  advanced  ;  but  not  in  a  better,  and  that  therefore  Ihe  (hould  allow  taxes  for  the  quarterly  pay* 
ments.  But  L.  C.  King  faid,  he  knew  nothing  whrit  was  the  intent;  hut  he  faw  here  a  fpecialty, 
whereby  a  man  obliges  himfelf  to  pay  fomuch  qiiarterlyifor-whtch  he  did  not  find  any  taxes  paid^ 
and  fo  could  allow  aonei  and  this  beinc;  a  pgrJonrJ  lovsnant  forp,i-^mn!  of  afum  in  grofif  interelt  mufk 
fee  allowed  fmmtii  time  each  t'rJpiciivgj''*tHb(C(»>tu  dui^  SeL  Clu  C.ifys  in  Ld.  Kind's  time.  25.  Trin* 
ti  Geo.  I.  Lyfons  v.  Vernon. 

(E^  U^on  IntereJl^  and  *  in  what  Cafes  it  fhall  ex^  [  460  ] 

cced  the  +  Penalty  !/«*^ 

•     '  -^  Mortgage 

(X.  3.) 

I.   T  F  one  ly  deed  or  w!li\  fubjeOs  his  larJs  to  the  paymerA  of  bis  --^t  Po, 
^  dehtSy  and  [amongft  the  reft]  thvre  is  a  debt  due* by  bond^  and  "-^^'/'V^) 
the  intereji  has  out-run  the  penalty^  it  fu;ill  not  carry  iiv.creft  beyond 
the  penalty.     For  the  deilgn  of  the  fettlcincnt  was  not  to  incrcafe 


I  Salk.  154.  Trin.  Vac.  1707.  Anon. 

2.  Equity  will  never  carry  intereft  beyond  the  penalty  whero 
there  has  been  no  demand  fr  many  years^  MS.  1  ah.  cites  29  Apr, 
J  721,  Gal  way  y.  RuiiU. 

3.  But  wl)ere  advantage  is  made  of  the  money ^  intoraft  (hall  b« 
carried  beyond  the  penalty.  MS.  Tab.  8  Feb.  1720.  Ld,  Dunfaney 
y,  Plunket. 

4.  So  where  a  bond  is  only  a  collateral fecurity^  intereft  may  be 
carried  beyond  the  penalty,  MS,  Tab,  cites  1721.  Kawiu  v, 
Blake.       ' 
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(F)  How  much ;  Where  the  Deif  was  contrasted 

in  a  Foreign  Country. 

m 

0 

X.  'T^  H  £  plaintiflF,  being  a  merchant,  haAfugars  due  to  him  in 

J^     Nivis  on  a  bond  with  inter  eft  at  10  \.per  cent*  being  the  com-' 

mon  intereftoftbe  country ;  he  intruued  one  J.  S.  his  agent  there,  to 

receive  thofe  fugars,  and  to  return  them  hither.    J.  S.  receives  the 

Jugarsy  but  never  returns  them^  but  dies,  leaving  ^«  defendant  his 

executor,  againft  whom  the  plaintifF  brought  his  bill  \  and  though 

it  was  urged  that  J.  S.  being  an  attorney,  fhould  be  excufed  bonk 

intereft,  or  at  moft  (hould  only  pay  the  intereft  this  country  allows ; 

yet  it  was  held  that  the  defendant  (hould  pay  10/.  per  cent,  ijitereft, 

and  that  J.  S.'s  beine  only  an  agent  or  attorney,  did  not  excufe  him, 

becaufe  he  had  mifiehavedYixmkVl.    Trin.  17011  Abr.  Equ.  Cafes, 

289.  Ellis  V.  Loyd. 

Ati  feveral       2.  J.  S.  contraded  a  debt  in  Ireland^  for  which  he  gave  a  bond, 

Sl^dJS    ^^  coming  into  England  he  was  arreftcd  here  for  the  debt  i  and 

to  this  pur-  having  brought  a  bill  for  relief,  he  infifted  among  other  things,  that 

pofe,  as  the  he  (hmild  not  be  obliged  to  pay  Irifh  intereft,  the  money  being  now 

Lake^v  ***  ^  P*'^  ^^^^ »  ^"^  *^  covLtt  held,  that  he  muft  pay  Iri(h  intereft, 
KicHo-*  and  that  in  all  cafes  intereft  muft  be  paid  according  to  the  law  of 
LAS,  in  the  country  where  the  debt  was  contraAed,  and  not  acccM'ding  to 
7^tn^^'  that  where  the  debt  is  fued  for  j  but  held  it  reafonable  as  the  money 
reft wasal-  was  now  to  be  paid  here,  that  the  plaintifF  jQiould  have  an  allow- 
idweanaa  ance  for  the  return  of  it  out  of  Ireland.  Trin.  1702.  Abr.  Equ. 
mia^rc   ^^^  **9*  ^^  ^"^  °^  Dungannon  v^  Hacket. 

though  both  parties  had  been  long  in  England.  Abr.  Equ/Cafes,  289,  in  cafe  of  Earl  of  Dungan- 
non V.  Hacket.  So  Indian  inttrtfl  was  allowed  on  a  CootraA  made  there  between  Hakvby 
AKD  THE  East  India  Comp  ant*  Abr.  Equ.  Cafes.  2^9.  j^ndz  cafe  on  the  Earl  of  Donc- 
gairs  willy  whoy  living  M  England^  dcvifed  arent-chur^c  out  of  bistfiafc  in  Ireland  \  and  it  was  heldythat 
it  (hould  be  according  to  the  Engliih  value^  the  will  being  nude  here.  Abr.  Equ.  Cafes.  289. 

S.  C.MS,  3,  AJhip  and  cargo  of  J.  S.  were  bought  by  the  Eajl  India  Cm* 
Tab.  cites.  X  ^^;,^>j  ^ggfif  /^  /^^  Indies^  of  the  commander  who  had  no  power  to  JeHt 
Inda  Com'-  51"^  this  was  done  bv  the  treachery  of  the  one,  and  indired  prafticcs 
pany  v.E-  of  the  Other,  and  (eemingly  without  the  privity  of  the  company, 
kins.  though  for  their  ufe  ;  up^n  an  iffue  dire3;ed,  the  value  of  both  was 

[  46 1  ]  ft>*"*2 1^  ^^  %boo  L  and  intereft  being  infifted  upon  for  the  plain- 
tiff', and  that  it  fhould  be  Indian  intereft,  it  was  obje£ted,  that  the 
value  being  uncertain,  it  could  carry  intereft  only  from  the  time  of  the 
value  afcertained  by  the  jury ^  and  diat  the  plaintifF  had  refted  13 
years  upon  his  own  bill,  and  fo  the  allowing  Indian  intereft,  would 
make  him  gainer  by  his  own  delay.  But  Ld.  C.  Cowper  thought 
the  taking  a  man's  goods,  which  he  was  trading  with  a  much 
ftronger  cafe,  than  having  monev  by  loan,  or  even  detaining  money 
from  him  wrongfully,  the  tradmg-  being  in  order  to  turn  it  into 
money,  and  dire^ed  that  the  mafter  fee  what  the  intereft  of  money 
was  in  the  Indies  during  tbofe  years,  and  what  the  charge  of  re- 

•  turning 


turning  money  thence  to  England,  and  to  allow^  Indian  Intereft  de** 
during  fuch  charge.  Wms's  Rep.  395.  Hill.  17 17.  Ekins  v.  Eaft 
India  Company. 


gnterrofldtorteg* 

(A)  What  they  are ;  and  exhibited  hy  ivbom: 

J.     j4^^  queftions  exhibited  in  writing  to  be  a(ked  witnefTes^ 
-^  parties,  or  contemnors  to  be  examined.     P.  R.  C.  217. 

2.  Are  <•  v//'>.\'  /  by  the  party  or  direSled  by  the  courts  to  be  propo-  C«rf.  Cane* 
fed,  and  afkcu  i!io  witneiVes  examined  in  the  caufe,  touching  the  ^^• 
merits  thereof,  or  fome  incident  therein..    P.  R.  C.  219. 

3.  They  are  either  direS7j  on  the  part  of  him  who  produces  the  Cu^CCant* 
witnefTcs,  or  counter  interrogatories  on  the  behalf  of  the  adverfe  par-  *^* 

ty.     P.  R.  C.  219,  220. 

4.  Ordinznlyy  both  plaintiff  and  defendant  may  exhibit  direSt  2nd  S^P.for. 
counter  interrogatories.     P.  R.  C.  220.  Til^^*^* 

are  at  ilfue  it  is  neceitary  :is  well  to  confider  what  the  other  fide  may  examine  nnCOi  as  wh.it  we  our* 
feWes  have  to  prove :  that  fo  counter  interrogatories  may  be  exhibited  if  tliere  be  occafion*  CurCt 
Caoc.  241. 

(B)  Examined  on  Interrogatories;  in  what  CafeSj 
and  at  what  Time,  on  Contempts,  &c. 

!•  '^  HIS  court  in  regard  the  examining  the  defendant  on  inter-' 
^  rogatories  is  omitted  out  of  the  decree  would  not  now  ordef 
it.     20  Car.  2.  2  Chan.  Rep.  18.  Maciklow  v.  Wilmot. 

2.  The  defendant  is  fometimes  ordered  to  be  examined  on  inter** 
rogatories  to  difcover  fraud  and  pra^lice^  or  a  contemptj  or  both.  P« 
R.  C.217. 

3*  If  2  party  deny  the  contempt,  he  is  commonly  by  order  examined 
before  a  matter  on  interrogatories  fettled  by  him,  who  Ihall  certify 
if  the  contempt  be  proved  or  no.    'P.  R«  C.  2i8. 

4.  A  perfon  in  contempt  appeared  on  an  attachment,  and  offered  to 
be  examined  on  interrogatories ;  the  court  ordered  them  to  be  haft- 
ened  Tud  filed  in  ^days-^  f  though  the  common  time  allowed  is  8)  or 
the  party  to  be  difcharged.    P.  R.  C.  2 1 9. 

5.  One  who  is  by  the  rule  of  the  court  to  be  examined  upon  in«  Note,  opoia 
terrogatories  in  the  crown-office,  ought  to  attend  the  mafter  of  the  *  notion 
office,  who  is  to  examine  him  within  4  days  after  the  interrogatories  are  charged* 
fut  in  for  him  *  to  be  examined  upon,  for  the  fpeedier  difpatch  of  becaufe  n* 
juftice;  and  he  is  not  bound  to  attend  before.  2  L.  P.  R.  73.  cites  i'ff^rcga- 
Wh.  aa  Car.  i.  B.  R.  -;' -- 

4ia}fi,it  WMruled,tbat*kf  4/>;(  w^i<M/ir«.'Conb.  8.HUU  ifc  >Jac.  ••!>.  R.  Anoo. 

N  n  s  (C)  Mxamintd 


4^2  ^  Sntettogatottetf. 

(C)  Examined  on  Interrogatories  How.    On  Con- 

tempts^ &c. 

»t*w*ho"  '•  (COUNSEL  was  ordered  to  have  not  a  copy,  but  a  fight 

afrcr^  in-  ^f  ^^^  interrogatories^  to  which  the  defendant  was  to  be  ex- 

fumcicnt  amined.    Chan.  Caies,  66,  Pafch.  17  Car.;  2.  Gowcr  v.  Baltin- 

•nfwertt  glafs. 

was  to  be      ** 

examined*  hnd  by  onlcr  of  the  court  (for  fpecial  reafons)  learc  for  one  of  her  counfel  to  foe  the 
interrogatories  (to  atlvife  her  upon  them  in  point  of  law)  but  not  to  have  a  copy.  P.R.  C.  iiS. 
>  Ordered  to  have  a  copy.  N.  Ch.  R.  119,  19  Car.  a.  Hawtry  v*  Trollop.— S.  P. 

if  the  party  be  to  be  examined  m  a  hare  (cnumft.    P.  R.  C«  ai  8. 

2«  A  man  is  charged  with  a  contempt ;  upon  interrogatorUs  be 
ckareth  himfelfon  his  oath  j  the  other  party  can  proceed  no  further 
in  this  matter,  but  fhail  take  his  remedy  by  adlion  if  he  will.  Comb. 
63.  Mich.  3  tac.  2.  B.  R«  Anon. 

3.  On -affidavit  of  extortion^  though  the  courfe  of  the  court  be  to 
take  a  recognizance  to  anfwer interrogatcries^  yet  in  cafe  of  great  op- 
preffion,  the  court  may  (Commit  the  party,  and  he  muft  anfwer  in 
vinculisi  per  Holt  Ch.  J.  Comb.  448.  Trin.  9  W.  3.  B,  R. 
Anon. 

(D)  Examined  on  new  Interrogatories.     In  what 

Cafes. 

'•   y^FTER  contmijfton  taken  away  no  interrogatories  are  admit- 
ted here  in  court,  to  crofs  the  plaintiiPs  examination.  Todu 
176.  cites  Mich.  13  Jac.  Berryman  v.  Berryman, 

2.  Defendant  may  be  examined  in  court  upon  new  interrogato- 
ries, if  it  be  z  joint  commijjion.  Toth.  176.  cites  13  Car.  Lewis  v. 
Owen. 

3.  "When  the  party  has  a  commiflioner  prefent,  he  can  never  ex- 
amine new  interrogatories  by  commiflion  as  to  the  merits  \  but  a 
commiflion  was  ordered  on  (uggeftion  of  alteration  and  interlinea- 
tion of  exhibits  after  a  former  commiilion ;  for  this  has  happened 
fince,  and  was  not  examined  to  by  the  commiifioner,  not  being  then 
in  being.  Chan.  Cafes,  273.  Hill.  27  &  28  Car.  2.  RicharcUbn  v. 
Louther. 

4*  A  defendant,  having  anfwered  the  firji  interrogatories  impet- 
fetlly^  was  ordered  to  be  examined  on  new  ones^  which  being  ex- 
hibited, he  anfwered  only  the  former ;  upon  motion  the  court  or- 
.dered  him  to  pay  cofls,  to  be  taxed  by  a  mafter,  as  not  having 
obeyed  the  order  of  court,  but  given  the  plaintiff  a  needlefs  ex- 
pence.     P.  R.  C.  2i8. 

5.  A  defendant  ordered  to  be  examined  to  an  account  is  examind 
Jhort ;  the  plaintifF  prays,  that  the  interrogatories  may  be  anMnded) 
which  the  court  denied.    P.  R.  C.  218. 
-fiut  ntyr         6.  When  witneiTes  are  ixamincd  in  court  upon  afcbeduU  of  inter- 

imeiroga.  rogatcwics, 


3lnterro6atoriei5f»  $462 

regatoftes,  diere  {hall  be  no  new  interrogatories  put  in  to  examine  »«"«  ra?y 
the  fame  witneffes.    P.R.C.221.  eJ^^mt 

for  examinin|r  nnu  nultnfffei,  at  any  time  before  publication,  though  there  has  been  a  joint  com- 
minion  executed  in  the  country  ;  and  the  court  will  on  motion  give  leave,  on  a  fupplemenial  billy 
to  add  to  the  firft  interrogatories,  fo  as  the  new  interrogatories  contain  noticing  but  what  relates 
to  the  fupplement.    P.  R.  C.  aa.  cites  OrJ.  Ch.  126.— Cui-f,  Cane.  243. 

7.  If  either  party  have  a  commijfion  de  novo  after  he  bath  ex*  ^urf.  Caoc 
amined  en  a  former^  he  muft  examins  on  ^Qfame  interrogatoriesy  as  **^* 
were  exhibited  by  him  on  the  former  commiilion,  and  no  other^  f  a6  7  1 
without  order  or  confent  of  parties.   P.  R.  C.  221. 

8.  \i  leave  is  given  to  examine  a  witnefs  after  publication  and  be-  Interroga- 

fore  hearing^  a  mafler  is  commonly  ordered  to  fettle  the  interroga^  '°* '"  f^"" 

tones,  tfjat  they  may  be  to  fuch  points  only  as  were  omitted  before,  ticuhr  f^nn 

and  as  are  now  ordered  to  be  examined  to.     P.  R.  C.  22 1.  netdfui^  up- 

on a  refer- 
ence to  a  mafter,  fiall  ht  dirtSed  hy  tU  Hiafter^  and  (hall  be  to  fuch  points  only.    P.  R.  C.  aai.^-^ 
Curf.  Cauc.  243. 

?.  Where  interrogatories  are  exhibited  in  the  examiner's  office  But  where 

witnefles  examined  thereon,  either  party  may,  without  applica-  *  cmnmiffioH 

tion  to  the  court,  or  order  for  that  purpofe,  exhibit  one  or  more  in*  for^'cianT^- 

ierrogatoriesj  or  a  new  fet  of  interrogatories  for  further  examination  nation  of 

of  the  fame,  or  other  witnefles.     Ch.  Prec.  386;  Pafch.  17 14.  An-  witneffes 

drews  V.  Brown.  '^t^;',-^. 

rogatory,  or  fet  of  interrogatories,  c^xihc  eiL\MtcA  without  pualon  and  crdsr  of  court  \  agreed  boil) 
by  court  and  bar.    Ch.  Prec.  386.  Andrews  v.  Brown.— —Abr.  Bqu.  Cales,  133.  S.  C. 

10.  WitnefTes  were  examined^  and  publication  pajfedj  but  the  de- 
pofitions  vitxtfupprejfedy  becaufe  the  interrogatories  were  leading.  Af- 
terwards a  new  Jet  of  interrogatories  were  allowed  to  be  fettled  be- 
fore a  mafler,  for  the  witnefles  to  be  re-examined.  Trin.  1718.  Ch« 
Prec.  493.  Spence  v.  Allen. 

(E)  How  they  muft  be ;  and  in  what  Cafes  fet  afide, 

or  not  read. 

J.  'T'HE  Y  muji  be  drawn,  or  perufed  zrAJigned  by  counfel\  elfe  Cnrf.  Cane. 
-*•     they  are  to  fland  fupprefTed.     P.  R.  C.  220.  H«« 

2.  They  mufl  be  engrojfed  on  parchment,     P.  R.  C.  220.  Curf.  Cane. 

3.  Interrogatories  mufi  be  Jborty  pertinent^  and  to  the  points  necef  Curf.  Canc. 
fary.  P.  R.  C.  220.  »42- 

4.  They  muft  be  exhibited  before  any  witnefs  be  examined  on  either  s.  P.  for 
fide,  P.  R.  C.  220.  ^^'"ty"'' 

nefles  are 
to  be  examined  thereby.  Curf.  Cane.  042.— *-//'the  Witnefles  be  examn<^  before  on  txamincr  of 
the  court,  the  iHtsrro^atori^s  mujib*  produced  before,  and  I'fttuitb  bim:  if  in  tb*  mtiury  on  a  commif« 
lion  the  interrogatories  mufl  he  eitbir  annexed  to  the  commtj/ten  at  the  iffuing  thereof,  or  by  confent  of 
parties  (which  now  feems,  generally  to  be  intended)  they  may  be  exbiiited  before  the  commu3ioa<« 
crs  M  opening  the  comtmjpon,    P.  R.  C.  2ao.-»— Curf.  Cane,  243. 

5*  Chrijlian  name  was  mijiaken  in  the  title  of  the  interrogatories ; 
per  Cur,  the  depofitions  caanot  be  read,  nor  can  the  title  be  amended 

N  n  3  though 
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though  moft  of  tiie  witnefles  fince  their  examination  were   gone  to 
fca.    Pafch.  1702,  2  Vcrn,  R.  435.  White  v.  Taylor. 
•P.  R.C.         6.  If  an  interrogatory  is  *  leading  it  is  good  caule  to  fupfrefs  the 
%vci  cites     dfpojition.    See  2  Yern.  472.  Mich.  1704,  in  the  cafe  of  Callow  v. 

?,ts^P.     Mime 

■So  the  UmJtring  a-  depofitim  ready  drawn  to  a  witner;,  or  M  Ifrcugh:  b^  the  v/itrt'fs  in  wiit" 


— —  —  ^  i    ^  y  ^     —    —  9    — -     "A  »  ^ 

uig^  and  delivered  fotothe  examiaerorcoromUilanery  is  a  futlicient  c^ufe  to  fupprefs  a  depofition. 
%  Vem^  47a*  ia  cafe  of  Callow  v.  Mime.— Thefe  are  accounted  Itadin^  '•tordi,  did  you  no:  do,  9rJ<*, 
fach  or  tuch  a  thing,  &c.  and  fo  are  all  fu:h  as  are  too  particular,  or  fcem  to  point  more  to  one 
fide  of  the  queA^on  than  the  other.    P.  R.»  C.  220.-*— Corf.  Cane  242. 


[  464  ]  (F)  Demurrer  to  Interrogatories,  for  what  Caufes. 

I.    A    tyitnefs  demurred  to  an  interrogatory,  becaufe  he  claimed  in^ 
^^  terefl  in  the  land ;  but  difallowed  becaufe  he  did  not  fwear 

to  the  intereft,  nor  what  intereft  he  claimed.     2  Chan.  Cafes,  208. 

Mich.  27  Car.  2.  Jefferfon  v.  Dawfon. 

2v  A  witnels  cannot  demur  becaufe  the  quc{llon  afked  him  is  noi 

pertinent  to  the  matter  in  ijjlie  \  for  it  did  not  concern  the  witneis 

to  examine  what  was  the  point  in  ifTue  1  per  North  K.   Pafch.  1683. 

Vcm.  165.  Afhton  v.  Alhton. 

3.  In  cafe  of  a  profecution  of  a  contempt  for  breach  of  an  order  of 
court  or  otherwife  grounded  upon  an  affidavit^  the  interrogatories 
ihall  not  be  extended  to  any  other  matter  than  what  //  contained  in  the 
faid  affidavit  or  order ;  and  if  any  other  be  exhibited,  the  party  to 
l>e  examined,  may  for  that  reafon  demur  to  them,  or  refufe  to  an* 

fwerthem.     P.  R.  C.  219. 

4.  If  impertinent  interrogatories  be  put  to  a  perfon  who  is  ordered 
to  an(wer  interrogatories,  his  way  is  to  demur  to  them ;  for  there 
is  no  way  but  to  anfwer  or  demur.  And  there  ought  not  to  be  an 
interrogatory  leading  the  party  to  a  penalty.  12  Mod.  499.  Pafch.  13 
W.  3.  the  King  v.  Kaw. 

Bee  (D)  pt  (G)  Punifliment  for  refufal  to  be  examined  thereon. 

ftfitis  f/^  !•  A  FTER  a  party  is  brought  in  upon  a  contempt,  and  is  or* 
9Htersbis af^  **•  dercd  to  he  examined  on  interrogatories,  if  he  refufei^  hq 
r^r^^'    ..   ^\\\\^^  committed.    P.  R.  C.  210. 

tcTf  upon  a  \  roceft  of  contempt,  and  is  ordered  to  be  examined,  and  departs  without  being  exa- 
mined, and  without  licence.  P.  R.  C.  119.  Curf»  Cane.  94.  cites  Ord.Chan.  138.  ^e^dii  be 
Ihallyupon  Ids  examinations,  or  by  proo^,  be  found  in  contempt,  ruxl  thereupon  committed,  he 
Jhall  citurfuch  his  tonttmpt  and  pay  the  profecutor  his  cojii  before  he  b^  (lifcharged  of  his  impiifon- 
ment.  Curf.  Caac.  9  c.  citei  Ord.  Chan.  1 39.— —Wn^^  thjugb  he  be  cUm  cc-  :/  bUt  faid  cotutmpt^  yet  lit 
JkaU  have  mo  tcHi  in  refpc£t  of  his  difobedienccy  in  not  fubmittiog  to  be  examined  without  tbo  prgip 
lecutoc's  troiible  aad  charges  io  moving  the  court  as  afonfaid,    IMd. 


Inttffatti 
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3nteliate. 

(A)  Inteftate.    Who. 

1.  rwy  HERE  are  divers  kinds  of  inteftales,  one  that  makes  no  P^-  ^*  ^79« 

j[     will,  another  that  makes  a  will  and  executors,  and  the  ix^  ^^^^  \'  p^ 

gcutars  rifufiy  in  this  cafe  the  dtcta^d  dies  quaft  inte/iatus-,  and  this  in  cafe  of 

is  within  the  ftatute  of  W.  2.  cap.  lo.  2  Inft.  307.  Greyf- 

Fox.-  And  if  he,  to  whom  the  ordinary  grants  adroiniih^tionr  after  refufal  of  the  executor^ 

in  action  againft  him  /tieaJs  that  the  dcccajtd  made  executor ^  vh  adtmniJUnd  aL/fne  boc^  that  be  died  intef^ 
tat€ ;  the  plaintitf  mdlj/Jhnu  tbt  facial  matter  to  maintain  his  writ.  Br.  Adminiitrator,  pi.  )«.  cites 
4H.7. 13. 

2.  If  A.  by  Will  appoints  that  the  executors  of  J.  S.Jhallbehis  55.  if  a. 
txecutorS'i  and  he  cSes  living  J.  S,  there  till  the  death  of  J.  S.  this  is  ?^*^-f^/' 
a  dying  inteftate  of  A.  for  in  the  mean  time  A.  has  no  executor,  executor  h 
PI.  C.  28 1,  b.  by  Dyer  and  Walfli.  Pafch.  7  Eliz.  in  cafe  of  Greyf-  y»or  after 
brooke  V.  Fox.  ^^tli. 

*  the  year  he  dies  inteftate>  and  therefore  for  this  time  the  ordinary  has  power  to  commit  admi- 
niftrationy  and  it  (hall  never  be  difproved ;  per  Dyer  and  Wallh.  PI.  C.  281.  b.  in  cafe  of  Greyf- 
brooke  v.  Fox.*— -^^  if  rjmnf or  ptovet  the  tefiament^  and  dies  intefiatf^  there,  from  the  death  of  foch 
executor  dying  inteftate,  the  firft  teftator  died  inteltate,  and  for  that  reafon  the  ordinary  may  grant 
adminiftration.  Per  Dyer  and  Wefton.  Ibid.  281.  b.  aSa.  a,  ^\ Ajf}  cl 

3.  Where  the  ftridnefi  of  the  civil  law  is  obferved,  there  a  man 

♦  cannot  die  partly  teftate  and  partly  inteftate  \  though  here  in  Eng-  •  S.  p.  ibid, 
land  where  that  ceremonial  ftri<£hie(s  is  not  obferved,  but  all  im-  a<l»p«t.cap. 
munities  enjoyed,  being  not  obliged  to  any  other  obfervance  in  *^  \^J^ 
making  teftaments  than  what  is  jure  gentium,  a  man  may  (eyeral 

wa}rs  die  partly  teuate  and  partly  inteftate.     i  Godolph.  Orp.  Leg. 
cap.  IQ.  f.  4. 

4*  Error  was  affigned  that  one  pleaded  {cum  teftamtnto  annexe 
qui  ohiit  intejlatus^)  which  is  abfurd  and  repugnant}  per  Cur.  it  is 
well,  for  though  one  make  a  will,  yet  if  he  make  no  executor  he  is 
inteftate.    Comb.  20.  Pafch.  2  Jac.  2.  B.  R.  Anon. 


3lntentorp* 

(A)  What  it  is»  and  the  Origmed^ 

!•  i%  N  inventory  is  a  defcripiion  or  repertory  orderly  made  of  the 
X\,  goods  and  chattels  of  a  perfon  deceafed,  valued  and  appraifed 
by  Jour  indifferent  and  credible  perfons^ot  more  experienced  in  fuch  af- 
fair, and  of  the  neighbourhood  to  the  deceafed :  mich  inventory  everv 
executor  or  adminiftrator  ought  to  exhibit  to  the  ordinary  at  fuch 
times  as  he  (hall  appoint.  This  inventory  proceedeth  from  the 
civil  law  \  for  whereas  by  the  ancient  law  cil  the  Romans  the  heir 

,  N  ft  4  wa$ 
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was  obliged  to  anfwer  all  the  teftator's  debts,  whereby  inheritaiMe^ 
or  heritages  did  often  become  to  many  perfons  rather  prejudicial, 
than  profitable  or  advantageous,  the  emperor  Juftinian>  the  more 
to  encourage  perfons  to  afiume  and  take  upon  diem  this  charitable 
office,  ordained,  that  if  the  heir  would  firft  make  and  exhibit  a 
juft  and  true  inventory  of  all  the  teftator's  fubftance  coming  to  his 
hands,  he  fhould  then  be  no  fiirdier  charged,  than  to  the  value  of 
the  inventory.    Godolph.  Orph.  Leg.  150.  f.  i. 

(B)  Necejfary  y  in  what  Cafes  ;  and  the  Punijhment 

of  not  making  it. 

A.  by  will  X.     21  H,  8.  CJ^H  E  executors^  orjuch  perfons  to  whom  adminijtra* 

among  cw  ^ap.  5.  f.  4.     -*    tionjhall  he  commuted^  taking  to  them  two  at  leoftj 

tiM  gavrc.  *^  whom  the  perfon  dying  was  indebted  or  made  any  legacy^  and  i^n 

a  younger  their  abfence  two  other  perfons  being  next  of  kin  to  the  perfon  dyings 

^^^f^^P/'  ond  in  their  abfence  two  other  honefl  perfons^  Jhall  make  a  true  inven- 

^ibrljfcvc^  *^^y  ^f  ^'^  '^^  f  ^^^j  ^J  w^  moveable  as  not  moveable^  that  were  ^ 

payments,  thi  perfon  deceofsd  \  and  the  fame  Jhall  caufe  to  be  indented^  whereof 

and  made  the  one  part  Jhall  be  by  the  executors  or  adminijlratorsy  upon  oath  to 

fon^cxtcli^  *<r  taken  before  the  bijhop^  l^c.  delivered  into  the  keeping  of  the  bijhop^ 

lor,  leaving  Vc»  and  the  other  part  to  remain  with  the  executors  or  admin ijtratorsy 

a  very  great  and  no  bijhopy  ^c.  Jhall  refufe  to  take  any  fuch  *  inventory  fo  tendered 

e^c?  B.  '^  *'^  '"  courts  together  with  his  oath  to  Verify  the  fame* 

proved  the  vlU,  2ind  fwore  to  bring  in  an  inventory,  and  a  time  is  affigned  by  the  judge  for  the 
doing  it,  but  he  not  doing.  :t,  C«  cites  him  befora  the  judge,  who  i^  fatisfied  that  there  needed  not 
any.  The  will  before  the  citation  was  proved  per  tel^es,  aiad  fentenced  to  be  a  good  will ;  the 
reafon  why  the  judge  thought  the  inventory  not  neccflary  was,  bccaufefA*  vtv^firp  pay»Knti  toert 
made  and  relctfts  jjriven,  and  as  for  the  hjl  B,  offer  td  pay  wttnt  thereof  to  C.  and  Iiad  allowed  him  #  U  per 
cent,  though  the  will  gave  only  4 1.  Upon  afptal  to  tU  detef^us  the  whole  caufe  was  heard,  and 
fentence  given,  tliat  there  was  no  need  of  an  inventory  at  the  plaintiffs  inOance.  C.  brought  a 
eommffion  of  review^  and  prayed  that  the  fentence  be  reverfed,  and  that  B.  may  be  conDpelled  to  bring 
in  an  inventory  for  theie  reafons :  i.  That  there  may  be  found  another  will  in  which  C«  may  be  exe- 
cutor, and  then  he  will  be  to  feek  for  the  eRate.  2.  There  may  he  fpecialtUs  taken  by  A.  h  the  n^aie 
cfC,  and  no  truft  being  declared,  the  fame  will  be  conftrued  an  advancement  to  C.  3.  B.  tbeprefeat 
4xecvtor  may  dl„  inteflaie,  and  then  the  adminiflration  dc  bonis  no:i  will  belong  to  C.  4.  Th\s  flaiu:e 
fays,  that  the  executor  Jhall  mitke  a  tms  and  perftfi  inventory,  5.  B.  hAdfwom  to  d'jfo,  and  DO  JU(^ 
can  difpcnfe  with  his  oath.  Notvvithftanding  thefe  arguments,  fentence  was  confirmed  by  Ld.  Cb* 
J.  North,  and  Wyndham  and  Raymond  J.  and  Dr.  Newton,  and  Dr.  Oxendon  commiffionen  of 
review  ;  and  fald  that,  as  to  the  firit  three  arguments,  there  Jhall  not  heprefumd  another  ti/illt  orjpf- 
€LtltieSf  or  dying  inteflate  ;  and  as  to  the  fourth,  the  intention  Qfthejlrjute  was  for  the  benefit  of  Ugatets 
ond  creditoft,  and  it  is  found  that  B.  has  acknowledged  in  his  hands  23C00  /.  more  than  enough  to 
pay  the  deblS  and  legacies.  And  by  theflatute  the  inventory  is  to  cortjip  only  of  goodi^  chatties,  -Morct  and 
vnerchaneUxestand  not  of  things  in  ofHonf  wheseas  this  eftate  confifts  mo()  of  Ipecialties ;  and  it  would 
be  very  difadvantageous  to  debtors,  (as  this  cafe  is)  to  have  their  debts  difcovered,  when  no  necef- 
fity  requires  it ;  and  the  ordinary  docs  frequently  difpenfe  with  a  longer  tiniie  to  bring  in  an  in- 
ventory, And  fo  he  may  difpenfe  with  the  bringingin  the  iaventory  upon  canfe^  Raym.  47P>  471*  July  lS| 
1682,  Bood'scafe. 

i.4^^J       S.  8.  Provides,  that  this  aQ  Jhall  not  prejudice  any  ordinary^  9r 

other  perfonT^  having  or  hereafter  to  have  authority  for  probate  oftef 

tamentsj  but  that  they  may  convene  before  them  executors  to  prffVi 

or  f(fu/i  the  tejlament^  &c,  and  to  bring  in  inventories^  ^c. 

If  be  make       2.  The  executor  had  need  be  cautious  that  he  doth  not  intermcd- 

no  inven  o.   die  with,  OF  adminifter,  the  teftator's  goods,  until  he  hath  made  an 

XeJx^J     invcntorj^i  for  although  the  ad  of  an  executor  is  faid  to  hold  in 
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law  before  the  proving  of  the  will,  and  the  making  of  an  invento-  tnayrcower 

ry ;  yet  for  intermeddiing  with  the  hftator's  goods j^s  executor,  before  {^^"^^ 

he  hath  made  an  inventory^  or  caufed  the  feme  to  be  made^  though  ^^^^^y . 

not  exhibited,  he  was  according  to  law  punijhahle ;  unless  it  were  for  in  fuch 

for  doing  fuch  things  as  could  not  conveniently  be  deferred  till  the  in-  c^n*  the^ 

ventory  were  made,  as  concerning  things  relating  to  ^^  funerals^  fumesgoodi 

cr  difpofing  fuch  things  as  fervando  fervari  non  pofftnt^  and  fuch  like,  fufficicnt  to 

Befides,  if  he  make  not  an  inventory,  and  yet  adminifter,  he  may  WJ?^^^^ 

be  compelled  to  difcharge  out  of  his  own  purfe  more  debts  and  legacies  ^^^  that  tlio 

than  perchance  the  teftator's  goods  and  chattels  did  amount  to*  executor 

Godolph.  Orph.  Leg.  cap.  20.  f.  5.  [jrlfbtt 

ihc  fame  |  whereas  he  is  not  otherwifc  presumed  to  have  more  than  defcribeJ  in  the  invcntor3r, 

the  fame  hcing  lawfully  maUc.  Swinb.  ^  part.  cap.  17.  ai  the  end. Befides,if  an  executor  re- 

fufing  to  make  an  inventory  adminiftcrs  the  goods  of  the  deccafed,  he  may  be  pumjhed  at  tin  r/f/Ir#- 
thn  of  the  hifhoporordifMry.  Swinb.  4  part,  cap.  6.— -And  he  (hall  be  obliged  to  fatisfy  all  the 
ttftator*s  dtbts  and  legacies  out  •f  his  own  e(tatc,  upon  the  •  prefuroption  tliat  he  had  affcts  oC 
tcftator's  to  difcharge  the  whole.  Ibid.—*  Ibid.  6  part,  cap.  lO.  S.  P.— -S.  P.  Godolph.  Oi]p« 
JLeg.  cap«zi.  f.  3* 

3.  Where  the  defendant  did  not  exhibit  an  inventory,  the  court 
charged  the  whole  legacy  on  him  after  20  years^  though  he  pretended 
he  had  no  affets.    Toth.\  183.  cites  15  Car.  Hewet  v.  Baker. 

4.  22  C/r.  2.  cap.  10./  I.  enaife,  that  all  ordinaries  and  eccU* 
ftajlical  judges^  having  power  to  commit  adminijlration^  Jhall^  upon 

their  granting  adminijiration  of  inteftate^s  goods^txkt  bonds  with  fure- 
fies,  two  or  more  in  the  name  of  the  ordinary,  conditioned  (among 
Other  things  therein  expreffed)  to  make  or  caufe  to  be  made  a  true 
and  per fe^  inventory  of  all  and  ftngular  the  goods,,  chattels^  and  cre^ 
dits  ofthefaiddeceafe/j  which  have  orjhallcome  to  the  hands jpoj/ijpon^ 
or  knowledge  of  him  the  f aid  A.  B,  (the  adminijirator)  or  into  the 
hands  and'poffejfton  of  any  other  for  him ;  and  the  fame  fo  made  to  exhibit 
or  caufe  to  be  exhibited  into  the  regijiry  ofj  Wf.  at  or  before  the 
day  ofy  ^c.  next  enfuihg, 

5.  The  executor  had  not  an  inventory ;  wherefore  it  was  faid, 
they  ought  to  intend  affets.    12  Mod.  346.  Migh.  \i  W,  3.  Anon. 

(C)  Of  what  Things ;  And  how.  [  467  ] 

See  Ap- 

I.  TNventory  exhibited  by  adminiftrator,  (hall  not  eftop  him  to  P^^y^™*"' 
A  plead  a  deed  of  gift  of  the  feme  goods,  in  a  fuit  againft  him  in  ^  ^^if  j,. 
the  fpiritual  court  by  one  of  the  next  of  kin  to  account,  and  prohibi-  316.  s.  c. 
tion  granted  accordingly.— But  for  debts  and  things  in  a^ion  which 
cannot  pafs  by  the  gift,  for  them  he  ihall  account ,    Roll.  R.  123. 
Hill.  12  Jac.  B.  R.  James  v.  James. 

2.  A.  makes  executor,  and  devifes  after  debts  and  legacies  paid,  Fin.R.4t44 
refiduum  bonorum  to  J.  5.— The  partv  does  not  inventory  all  the  p!jl{!^  ^' 
goods,  or  undervalues  them  which  he  docs  put  in  i  before  all  the       *  *^*' 
debts  paid,  J.  S.  may  fue  die  executor  in  the  court  of  requefts,  to 

make  him  ihew  the  very  value  of  the  goods  there,   Pafch.  i  Car.  B« 
1^.  Palm.  409.  Anon. 

3.  M.  was  poflefled  of  divers  leafes  and  conveyed  them  in  truft^  GoJoiph. 
and  jitcf  married  T.  S,  and  with  part  of  the  truft-money  bought  ^^p***  ^*fr 

ft  jewels^  '^^'  *^* 


4^7  anttentaip. 

^^?r^'^'    J^^^  ^  ^^-  J*  S*  ^^^1^  letters  of  adminUlration  of  the  goods 
that  thmgs   ^  ^^  ^''^  >  ^'^^  ^^  ecclefiaiftical  court  would  make  him  account- 
in  aaion      able  for  the  jewels  and  money  and  to  put  them  into  an  inventory  j 
fluii  be  put  But  the  court  held  that  he  ihould  not  put  Acm  into  the  inventory ; 
^^eatorr*^^'  ^^^^^^^  ^  property  is  abfolutely  in  the  hufband,  and  he  has  them 
not  as  adminiftrator  i  but  things  in  aSionhe  (hall  have  as  admtnl- 
ftrator,  and  ihall  be  accountable  for  them.    Mar.  44.  Trin.  15  Car. 
B.  R.  Sir  John  St.  John's  cafe. 

4*  By  the  flat,  of  21  H.  8.  cap*  5.  the  inventory  is  to  cenM  mly 
of  ^oeds  and  chatties^  tvareSy  and  nurcbandizes^  and  not  of  things  in 
aUton.  Raym.  471.  18  July  1682.  Boon's  caie. 
^"*»r*^*  5.  If  an  inventory  be  produced  where  diere  is  one  particular 
wotorj-'k  ^^  i^  ^^  *^^  ^*'^>  *^  defendant  (hall  be  chaij^ed  with  the 
was  fee  whole,  becaufe  he  dodi  mt  diftinguifi  them,  unleis  he  can  dif- 
down  i/-  charge  any  part  of  it  by  fpeciaf  evidence.  Per  Hok.  Cumb.  342. 
alt^  Trin.  7  1V.  3.  B.  R.  Anoa. 

DOC  be  afletiy  unlefi  the  plaintiiF  can  prove  chat  the  fl^endaot  has  receiTed  them  %  hot  fMfa  as  am 
not  fet  down  defperate>  whether  arrears  of  rent  or  any  ocher»  ihaU  be  accounted  aflbcsy  whether 
paid  or  DOC.    Per  Hok^Ch.  J.  11  Mod.  %%$,  Pafch.  1709.  Anon. 

^ 

6,  Executor  put  in  z  ficond  inventory  &mewbaf  dijirmt  from  iit 
former  and  would  offer  tnat,  fed  non  allocatur^  no  more  than  one 
(hall  produce  his  own  anfwer  in  chancery  as  evidence  for  himfeif » 
but  a  creditor  may  charge  him  with  which  inventory  he  pleafes. 
Cumb.  342.  Trip.  7  W.  3.  Anon. 

7*  The  fame  fhall  be  indented^  hereof  «ff/  part  (hall  be»  by  tbe 
laid  executor  upon  his  oath  for  the  truth  thereof,  left  in  tbe  regifirj 
of  tbe  courts  the  other  part  to  remain  with  himfelf.  In  whids  inven- 
tory, the  teftator's  go^s  and  chatties  are  particularly  to  be  valued 
and  appraifed^  at  their  true  and  juft  value.    Godolph.  Orph.  Leg. 

15^-  ^  3- 

8.  Generally  all  tbe  goods  and  cbatteb^  wbereof  the  teflator  did 

rigbtly  poffijfedy  (fome  certain  things  for  fpecial  reafons  and  legal  re- 
fervations  only  excepted)  ought  to  be  put  into  the  inventory;  and 
therefore  leafes  are  not  exempted :  alfo  corn  growing  on  the  ground) 
is  to  be  put  into  die  inventory,  becaufe  it  belongs  to  the  executor: 
but  not  grafs  or  trees  fo  growing,  which  belong  to  the  heir;  nor 
glafs  windows^  nor  wainfcot ;  nor  tables  dormant^  nor  mangers^  nor 
any  thing  affixed  any  way  to  tbe  freehold  \  nor  the  box  or  cheft  con^ 
taining  tbe  evidences  of  the  land^  nor  doorSy  locksy  or  keysy  nor fijhes  in 
tbe  pondy  nor  doves  in  dove  boufesy  fituate  in  lands  belonging  to  the 
lieir,  nor  bona  parapbemaliay  that  is,  the  wives  convenient  a|^- 
rel,  fuitable  to  her  degree ;  for  as  they  are  not  to  be  put  into 
ifae  inventory  of  her  hufband's  goods,  fo  neither  are  thej  liabfe 
to  the  payments  of  his  debts,  but  the  wives  jewolsy  cbasnSy  4md 
border Sy  and  other  rich  ornaments  of  ber  porfon^  ar#  to  be  put  into 
the  inventory  of  her  deceafed  hufband's  goods.  Likewile  alliH^ 
[  4^^  ]  ^^^ft*^ff  1^  ^^  ^^  pu^  i*^^^  ^c  inventory ;  under  which  word  are 
comprued  tables,  ftools,  forms,  chairs,  carpets,  hangings,  beds,  bed- 
ding, linnen,  bafon  with  ewers,  candlefticks,  with  &  forts  of  iwi^ 
tic  veffilsy  whether  of  wth,  wooc^  ^ats,  brafi^^  or  pewter^  TcSf  ^ 

pOTth 


1.     jfl-'l*  fuch  goods  and  chatties  as  are  contained  h 
-^  are  pr/fumed  to  have  belonged  to  the  teftator^  a 
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pareli  hools^  weapons^  tooh^  cattle  of  all  iindy  viSiuah^  com  and 
grain  of  all  Jorts^  tvains^  carts j  phwgearj  coaches j  (though  not 
houihold-ftuiT,)  zifoplatit^ni  jewels^  and  generally  all  things  not 
affixed  to  the  freehold)  but  coming  to  the  executor,  and  not  delcend- 
ing  to  the  heir,  are  to  be  inventoried ;  butfuch  things  as  are  affix* 
ed  to,  and  fo  become  part  and  parcel  of  the  free*hold,  and  all  things 
that  defcend  to  the  heir,  and  come  not  to  the  executor,  are  to  be  ex- 
empted out  of  the  inventory.  Godolph.  Orph.  Leg.  152.  f.  4. 

4.  Alfo  debts  due  to  the  teftator  are  to  be  put  into  the  inventory  s 
but  monies  raifed  upon  lands  given  by  the  teftator  for  the  payment 
of  debts  or  legacies  are  not  to  be  inferted  into  the  inventory, 
Godolph.  Orph.  Leg.  152.  f.  4. 

(D)  CcMifidercd  How;  and  the  .^^<fi?  thereof  when 

exhibited. 

'/»  the  inventerp  SwinKS 
and  now  to  the  P^"'  ^^ 
executor^  and  no  more.  Therefore  if  a  creditor  or  legatary  f^rm  407,4^ 
that  the  teftator  had  at  his  death  more  goods  than  are  appraifed  in  the  s.p. 
inventory,  he  muft  prove  the  fame ;  for  fuch  an  inventory  by  the 
civil  law  cannot  be  aifapproveo,  unlefs  the  number  of  the  witneiies  be 
twice  as  many  in  the  number  as  they  which  do  prove  it ;  and  if  the 
executors  or  adminiftrators  do  make  a  true  inventory,  they  {hiaU 
not  be  charged  further  with  any  debts  than  the  goods  of  the  tefta* 
tor  or  inteftate  will  extend.     Godolph.  Orph.  Leg.  151.  f.  3. 

2.  The  teftator's  widow  exhibited  an  inventory  of  his  goods  in  A  note  b 
the  prerogative  court.      Legatee  complained  that feveral goodsj  of  Jhcmargin' 
which  the  teflator  died  poiTefled,  (naming  them)  were  emitted  and  that  by  the' 
demanded  an  account  what  became  of  them.  The  defendant  pleaded^  civil  bw» 
that  they  were  difpofed  of  by  the  teftator  in  his  life-time^  and  by  his  'Jjfore'w" 
leave^  and  upon  this  plea  the  fpiritual  court  gave  cofts,  it  being  a  legatories, 
confeffion  of  more  aflets  than  in  the  inventory ;  defendant  moved  or  ^"y  <^^ 
for  a  prohibitiony  fuggefting  that  the  court  proceeded  to  faljify  an  in-  {^^* J^"" 
ventoryy  which  they  had  no  power  to  do  \  becaufe  by  exhibiting  ihould  dif^ 
thereof,  their  power  was  determined.     And  the  court  were  of  opi-  cover  any 
nion,  that  at  thefuit  of  the  creditor  they  could  not,  but  at  the  fuit  of  ^^^^^^^ 
a  legatee  they  might.     8  Mod.  168.  Trin.  9  Geo.  I.  Hinton  v.  flsolu^mf^ 

Parker.  trufi  any 

•million  ftllBf 
will  be  admitted  to  prove  the  omiffions  and  /rauds  which  they  aUege.    Ibid,  citet  1  Pom.  i*u 
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(A)  Joint  Adks  as  Contrafts,  &c.   Where  7?vfrtf/ ^  |^ 
Join,  and  all  are  not  capable,  whofe  KGt  it  (hall  be        ***** 
faid  to  be. 

!•    T\^  B  T  againft  the  trwoft  andfcholars  of  a  college  in  Cam'- 

^-^  iridge^  becaufe  T.  m.  laU  provoft^  preOecefor  rf  the  defen* 

iant^  and  the  fibolars^  by  F.  their  fervant^  bought  two  bells  of  the 

pkiniijf 
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fJainiiJfhr  40 1.  here  at  London  where  the  aiffion  is  brought,  which 
came  to  the  ufe  and  pnfit  rfthi  college  aforefaid^  and  after  7  •  M,  vtat 
removed  from  the  provoRfhip,  and  tie  defendant  was  eUBed  and 
mad€  provofty  and  the  defendant  being  often  requefted  did  not  pay ; 
and  bj  fome  juftices  the  buying  of  the  provoft,  and  the  contraft 
cannot  be  good,  nor  by  the  abbot  and  covent,  dean  and  chapter, 
baron  and  feme ;  for  it  is  only  the  buying  of  the  dean,  provoft, 
abbot,  or  baron,  and  the  others  (hall  be  only  as  dead  perfons  in  the 
law;  but  by  fome  J  uft  ices  the  C(mtra&  is  good  and  ifaall  be  intend- 
ed the  bargain  only  of  the  provoft,  and  the  name  of  the  fcholars 
is  only  furphifage  \  for  the  contra^  of  the  provoft  and  the  coming  to 
the  v^e  of  the  college  is  the  effe^  of  the  matter.  Br.  Corporations,  pL 
^3.  cites  5  E.  4. 70. 

««Ao  ^B)  Joint  and  fcverah  What  Things  may  be  done 
c^ars.  Jointly  and  Severally, 

Tvojufice:  j^  T  O I N  T  tf^J,  ^r  joint  authorities^  as  of  the  Jttftices  ofafffe^  or 
Z'b^2^^  J  the  4  coroners^,  or  the  2jheriffs  in  Lotidonj  and  fuch  like,  ought 
determine  to  be  executed  jointly,  and  their  returns  and  precepts  accordingly, 
a  matter ;  and  yet  one  of  them  may  ferve  the  procefs.  Br.  Jointenants,  pi. 
iaiThf "     25.  cites  39  H.  6.  40. 

power  is  gune  becaufe  it  was  joint.  But  it  is  etbfrwtfe  vt  B,  K.  and  C.  i?.  and  in  JrtUnimd 
If  old  ;  the  power  of  one  judge  is  not  given  joint  with  the  others ;  but  the  words  are  cotrfliiuimn 
u  umm  jufitcicaiarumy  &c«  Therefore  oflices  judicial  do  not  deteimine  hy  the  death  of  one,  though 
there  are  many  judges ;  nor  miniiUrial  one^,  pro  commodo  publico;  butotberwife  it  is  ofpowen 
concerning  private  interelts.    Jonk«4o.  pi.  76. 

And  2.  An  interejl  cannot  he  granted  jointly  and  feverally ;  as  if  a 

*^**"Srf '*  ^^^  grants  proximam  ;advocationem,  or  makes  a  leafefor  yearsj  to 

m'^uitb  twojointly^  and  feverally^  thofe  words  (feveralJy)  are  void,  and  thcj 

ikemand  are  jointenants.  5  Rep.  19.  Mich.  29  &  3o£liz.  Slingfby's  cafe. 

ekher  of 

tbem,  yet  they  mufl  join  in  adlion.     Ibid.   18.  b.— — S.  C.  cited  Sand.  155.  Triii.  ao  Car.  2.  in 
cafe  of  £ccIe(lon  v.  Clipfliam.  So  of  a  hndto  /wo  le  curlibet  eorum,  they  are  void  words. 

Jenk*  s6  3.  pi.  63.  But  grant  of  advowfon  to  two  toprejmt  A^  is  good.    Jeiik.  263.  pi.  63. 

Jenk.  262.        J.  A  power  or  authority  may  be  joint  and  feveral.  5  Rep.  19. 
P^-  *^-        Slingfty's  cafe. 

[  47^  ]         (^)  ^^^'  ^^1  h^faid  to  be  Joint  or  Several. 

1.    T  OINT  words  of  parties  fhall,  by  conjlru&ion  of  law,  be 
^1  taken  refpeflive  and  feverally.  5  Rep,  7.  b,  (d)  Mich.  31  & 
32  Eliz.  B.  R.  Juftice  Windham's  cafe. 

2.  When  it  appears  by  the  count,  that  ^t  feveral  covenantees 
have,  or  are  to  have,  feveral  interefts  or  eftates,  there  when  the 
covenant  is  made  with  the  covenantees,  &  cum  quolihei  eorunh  thofe 
words  make  the  covenant  feveral,  in  refpedl  of  their  feyeral  inte- 
refts.    5  Rep.  19.  Mich.  29  &  30  Eliz.  Slingfby's  cafe. 

3.  There  is' a  gteaX,  difference  between  z  power  given  to  two,  and 
an  intere/l  given  ta  two^\  a  kak  f^  ytars  is  made  to  tiyo^  i^  euilihet 
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eorum^  this  is  a  joint  leafe,  and  the  words  (cuillbct  coram)  are  void  i 
this  is  to  maintain  quiet  and  avoid  contention.  So  of  an  obUgatlon 
made  to  two  &  cuilibet  eorum,  or  a  grant  of  the  next  avoidance  to 
two&cuilibet  eorum.  But  z  power  tofellj  Utty  or  make  livery  to 
two  &  cuilibet  eorum  is  good  i  for  there  is  no  profit.  Cupido  di- 
vitiarum  eft  caufa  belli.     Jenk.  262,  263.  pi.  63. 

4.  Jndz  grant  of^e  next  avoidance  to  two  ^  cuilibet  eorum  t9 
frefent  A.  to  the  faid  church  is  good.     For  the  contention  is  avoid* 
cd  by  reftraining  both  to  prefent  A.  Jenk.  263.  pi.  63. 


*  3otnteiwnt0*  -jomte. 

nants  are  (• 

( A)    What  Thin  es  they  may  do,  the  one  to  the  caufc  the 

Otlicr.  tftnemeots^ 

<ec.  are  cm* 

I  I.T  F  two  jointenants  for  life  are,  of  whom  oneh  afemecoverty  ^^^  /*^,^ 
*  and  the  baron  and  feme  levy  a  fine  to  B.  the  other  jointenantj  conjunftim 
by  which  they  grant  the  land  ^  totum  ^  quicquid  habent  in  it^  feTr.  fcoifati,  5cc. 
to  B.  for  the  life  of  the  feme  with  warranty,  and  after  B.  dies  ^l^^l^!^^ 
during  the  life  of  the  wife.     There  fliall  be  no  occupancy^  but  leflbr  nent,  and  * 
may  enter  into  the  whole,  becaufe  this  fine,  though  it  was  in-  are  diftia- 
tended  as  a   grant,    yet  it  Jhall  enure  as  a  releafe^   becaufe  one  P**^^^, 
jointenant   cannot  enfeoff  his   companion,   and    therefore  can   not  or  feveral 
grant  to  his  companion.    Mich.  22  Ja.  B.  R.  adjudged  upon  a  tenants, 
fpecial  verdift  between  Euftace  and  Scawen.  ]  ^*'°"™  P^^* 

*  "^  ceners, 

and  from  tenants  in  common^  &c.  and  anciently  they  were  called  partidpet^  and  not  i>atrides,    Co. 

Litt.  18 1.         [  Jo.  56.  S.  C^Rcleafe  (L.)  pi.  3.  S.  C.  (Z)  pU  a.  S.C ri  Roll.  R.  398. 

444.471.  485.  S.  C.  Cro.  J.  696.  Mich.  22  Jac.  B.  R.  S.  C,— .If  there  are  three  jojnte- 
n^ritSj  and  one  grants,  ftlh,  borgium,  qffignSf  fits  over,  and  confitmf,  to  one  of  the  Others,  all  his 
right,  title,  intereft,  claimi  demand,  and  eltnte  of  and  to  the  lands  held  in  jointure,  this  Is  fafficieac 
to  pafs  the  pitrparty ;  and  thou£^h  the  jury  found  quod  concept,  yet  the  court  will  adjudge  quod 
relaxavit.  a  Saund.  96.  Pafch.  22  Car.  2.  Cbefter  v.  Willan.— ^-Rayrn.  187.  S.  C— Sid.  452. 
S«  C— — Vent.  78.  S.  C.  But  it  muft  \iCpUadtAf  fuod  niaxavit, 

[2.  One  jointenant  cannot  enfeoff  his  companion,  becaufe  this  cicedper 
pail'es  by  way  of  f  livery^  and  every  of  them  is  feUid  per  tny  i^  Podcridgc, 
per  tout.  22  H.  6.  42.  b.  43.  Perkins,  f.  193.  197.  J  * RolLR, 

Co.  Litt.  200.  b."*Bot  fuch  feofihicnc  will  enure  by  way  of  confirmation.  Br.  Confirmation,  pi. 
II.  cites  22  H.  6.  42,  43  •—t  And  one  cannot  makt  Hviry  to  the  other.  See  Panitioo  (D)  pK  3.-^ 
Jointenants  can  only  pafs  the  eftate  by  reltaje,  and  not  by  feoffment  properly  fpeakinji ;  for  tbif 
0re  in  by  the firji  JeutLxl  contraRj  and  therefore  a  fecond  feoffment  cannot  give  any  other  or  further 
title  or  notoriety,  Becaufe  every  perfon  •  (hall  he  fuppofed  to  be  in  by  the  elder  and  moft  worthy 
title,  which  is  the  prior  feoffment,  and  therefore  the  fecond  feoffment  is  impertinent.  Treat, 
of  Ten.  68.  *[47ll 

[  3.  If  a  grant  be  to  A.  and  B.  and  to  the  heirs  of  A.'-^^B.  who 
is  jointenant  with  A.  cannot  furrender  his  eftate  to  A.  becaufe  he 
18  feifed^r  my  ^  per  tout  with  A.  and  A.  with  him.  22  H.  6. 51.] 

4.  If  there  are  two  jointenants,  and  om  confirms  the  eftate  of 
the  otherj  he  has  nothing  but  a  joint  eftate  as  he  had  before. 
£ut  li  there  are  fuch  words  in  the  deed  of  confirmation)  to  have 

and 
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and  to  holdi9  Km  and  Ins  biirs^  all  tbt  timmmis^  whereof  mendon  ii 

made  in  the  confirmatioi^  then  be  has  an  eftate  fole  in  die  te- 

nemeiats.    Co.  Lite.  £  523. 

One  join-         5*    One  jointenanC  cannot  make   a  leaft  to  his  companion, 

imnt  ina7  becaufe  diey  have  joint  pofleffion.    Arg.  Ow.  102.  cites  10  £. 

!?twtf  to      4*  3*  Popham  Ch.  J.  contra,  but  Fcnner  J.  doubted. 

the  other;  but  only  fayiofr  to  the  other,  that  /«w//  miocatfy  it,  this  is  no  aflent  that  his  com- 
panion ihall  have  all)  nor  i«  any  thing  given  by  this  to  his  companion.    Cnx  £•  314.  HilL  36  Eliz. 
£.R.  Geaoeiv.  Portiiiafk^»««Ow.  loa.  S.  C«  by  the  name  of  James  v.  Portman. 

If  one  5^  ^gfgf  cbargi  granted  by  one  to  his  companion,  whether  it  be 

^cZfi^o  ^®**'»  ^  Aether  on  die  death  of  the  grantor,  the  grantee  furviving 

the  other  Ihall  not  have,   or  on  the  death  of  the  grantee,  the  heir  ot  die 

remterififr  grantee  fliall  not  have  it  of  the  grantof  furviving.   Vid.  Kelw.  128. 

TCfit  It  IS  jT       I    ^\^  * 

▼Old.  But      ^*  P'-  9S* 

la  cafe  of  a  cojisrcener  it  is  ^ooU.  Arg.  Trin.  ii  Jac  B.R.  »  RoU.  R*445>  473. 

7*  A.  B.  and  C.  3  jointenants  give  their  lands  to  D»  a/lranger 
in  tally  remainder  to  A.  in  tail\  per  Mead  J.  The  remainder  is 
void.  4  Le,  187.  19  &  20  Eliz.  Anon. 
5**  if  A.  and       8.  If  A.  ana  B^  are  jointenants,  and  A.  makes  a  leafe  for  life 

B.  are  join-  a^^V  moiety  to  C.  2ni  grants  the  reverfton  to  B*  the  (kme  18  gooi 
^Tand  a!  4  Le.  187.  19  &  20  Eliz.  B.  R.  Anon.     • 

gfmnts  bis  moiety  to  bis  ccmpanitnj  the  fame  is  good  without  qucflioo  if  it  be  by  deed ;  but  if  it  be  by 
word  qu«re.    4  Le.  i$y,  j^  &  aoEUz.  B.  R.  Anon.  Butv/htvt  A.  and  B.  were  jointenants 

for  Hf«,  and  A.  panted  bis  moiety  to  bis  comhamonfot  60  years  to  begin  after  bis  deat^,  it  WIS  adjudged 
void ;  becaufe  it  was  a  poiHbilicy.  And  to  it  is  of  a  covenant  to  ftand  fcifed  to  the  ufe  of.  Ice  as 
it  was  judged  in  Baktom  and  Harvey's  Case,  37  Eliz.  Godb.  146.  3  Jac.  Whitlock  v.  Hart- 
welL-^o.  776.  S.  C. 

9.  A.  and  B.  jointenants ^r  100  years^  B.  takes  a  leafe  ofA.fsr 

15  yearsy  to  begin,  &c.  the  (ame  fhall  conclude  6.  to  claim  the 

whole  term  or  parcel  of  it  hyfurvivor.    2Le.  159.  21  Eliz.  B.R> 

in  Pleadairs  cafe. 

But  if  there       jq.  If  there  be  2  jointenants  of  a  rentj  the  one  may  relea/e  to  die 

tcnantto/fl  <>*cr  j  but  if  the  rent  be  behind,  now  the  one  cannot  releafe  his 

pextavid'    intereft  in  the  tfrr^^:rj  to  the  other ;  per  Walmfly  Serjeant.    Le, 

mnee^bieb     167.  Mich.  30&  31  Eliz.  C.  B.  in  cafe  of  Brokefby  v.  Wickham 

isjinctbej        &al. 

eome  void  |  • 

after  the  fall  ins;  the  one  cannot  releafe  to  the  other,  nor  can  it  be  furrendtred,  D.aSj.  Mar^pU 

19.  cites  Bro(>klby*s  cafe.^-Becanfe  no  intereft  is  in  him  to  whom  the  releafe  is  made.  ^.483. 

Mars.  pi.  19.  cites  the  cafe  of  Lincoln  v.  Brookefby.— 'Cro.  E.  173.  Hill.  32  Eliz.  B.  R.  S.  C 

—If  one  jointenant /or  Ufe,  re/eafe  to  the  other,  the  relefTee  has  now  only  eftate  for  her  own  life» 

and  yet  the  other's  life  has  continuance  to  anfwer  incumbraneesy  tec.  6  Rep.  78.  Pafch.  5  Jac 

C.  B.  Ld.  Abergaveny's  cafe. 

ft 

t  A  rigit»f  (B)  Of  what  Eftates,  Things,  or  AdUons,  there 
b:^  may  be  a  t  Survivor. 

mngbtfy 

neither  i$  C'*  HP  W  O  jointenants  of  a  rent  fervice  or  a  rent  charge  are, 
"here  any  .  *    the  furvivor  (hall  recover  all  the  arrearages  incurred  in 

thing  un-     the  life  of  \^s  companion,  f  33  H*  6.  20.  b.  adjudged.  15  £•  3* 

reafonable  •  a  /r  -  Q  i 

or«unequal   ^"'  **^'J  ,      .  .   .    ^       .        r  ni,«. 

in  the  Uw  of  jointenancy,  «ch  having-  an  cqtial  chance  to  fnrvtre,  and  the  doratton  of  aH  Ufw 
being  unccatain,  if  either  party  has  aaiU  opioioa  of  his  own  Ufa  h»  max  fcyw-thejointenan^ 

♦[472]  ^ 
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l>y  deed  ^  fo  thit  farvWorfliip  tan  h$no  bard/btp^  whtre  either  fide  may  at  pleafurt  pffevtnt  it* 
a  Wms's  Rep.  529.  Trin«  1729.  by  the  Maiterof  the  Rolls  in  cafe  of  Cray  v.  Willis. 

t  Br.  Joinreiunts.  pi.  49.  cites  S.  C.  and  Fitzh.  Affife,  18.  and  it  fliall  be  recovered  by  affife 
or  avou  ry.— So  if  the  furvivor  be  difleifed,  per  Choke  and  Littleton.  Ibidt  pi.  3.  cites  S.  C*  1 
Br.  Aflife,  pi.  7.  cites  S.C.«— *If  a  rtii  be  granted  to  A.  and  B.  and  the  rent  is  behind,  the  fur- 
vivor (hall  now  awm  in  his  own  name  for  the  wholej  and  yet  it  was  m  amor  in  the  life  of  fh« 
other.  Arg.  Bulf.  136.  Trin.  9}ac* 

[  2.  If  an  offici  of  truft  be  granted  to  two  for  their  lives,  no  fur-  ^'}^  ^^^ 
vivor  ihall  be  of  it,  but  by  the  death  of  the  one,  the  grant  is  ^^^* 
yoid  as  to  the  other.   11  Co.  3.  b.  Auditor  Curie's  cafe.   (But 

quaere.)  ]      fta 

»[  3.  Th<^      tute  of  32  £sr  33  H.  8.  ordainsy  that  there  Jbatt  be  .^f 
two  auditors  in  *  the  office  in  [the  court  of]  wards ;  and  one  grant 
is  to  two  of  the  office  for  their  lives.    By  the  death  of  one  the 
grant  is  void,  ii  Co.  3.  b.  Curie's  cafe.  ] 

[  4*  But  if  the  grant  be  to  two  conjunSirh  (sf  divifim  and  the  fur* 
.  Yivor,  the  furvivor  fhall  have  his  part.  1 1  Ca  4.  ] 

[5.  If  A.  andB*  reecver  by  affife  of  nmrtdanceRor  land  and  da*  Br.Jota- 
tnagesy  and  before  execution  of  the   damages  6.   dies,  A.   ihaU  tenants^pL 
©ot  have  execution  of  all  the  damages  by  mrvivor,  but  only  of  a  ifc*^^**^ 
moie^,  becaufe  the  damages  are  real^  being  in  lieu  of  the  pro-  Fitzh.  Eze« 
fits  ot  the  land,  and  therefore  fhall  not  furvive.  14  £.  3.  Execu-  cutxin,  255, 
^ion,  75.  acQudged.  j 

[  6.  But  if  A.  and  B.  recvuer  a  debt  by  judgment^  and  B.  dies,  Bui  when 
A.  (hall  have  executioti  of  all  by  furvivor.  14  E.  3.  Execution,  '^'^^  ^/«^ 
75.  for  this  is  mt  real  in  its  original.  ]  1^1^'^'' 

barred  the  plainti/F>  and  had  judpmnt  to  recover  the  advowfon,  and  writ  to  the  bilhop,  the  vu  Sed^ 
and  tbi  othtr  two  briughtfiire  facial^  and  could  not  have  execution,  becaule  three  recovered  by 
judgrmentt  and  two  could  not  fue  execution.  Br«  Jointenaots.  pl.53.cices  11  E.  3.  and  Fitzh* 
<^are  impedity  55. 

r  7.  ^  ^  recognizance  or  Jlatute  be  acknowledged  to  A.  and  B.  r**^^*n 
and  B.  dies,  A.  (hall  have  execution  of  the  whole  by  furvivor.  14  E.  Fol.  87. 
3.  Execution,  75.  41  £.  3.  Execution,  88.  adjudged.  25  £•  3.  ^■*'v^«*«^ 
38.  b.  ] 

[  8.  If  A.  and  B.  receiver  by  ajjifi  of  mortdanceftor  land  and  da-  Br.Jointe. 
mages,  and  have  execution  of  the  damages  by  elegit  of  the  moiety  of  cUw'l!^ 
the  land^  and  after  B.  dies,  A.  ihall  have  all  by  furvivor,  till  all  the 
damages  levied ;  for  this  is  by  their  joint  execution  one  joint  term, 
which  ihall  furvive.  14  E.  3.  Execution,  75.  ] 

9*  In  quare  impedit  againjl  baron  andfeme^  the  plaintiff  recovered 
byfalfe  oatby  the  baron  diedj  and  ihefeme  brought  attaint  for  the 
damages  levied  of  the  goods  of  the  baron^  and  yet  the  feme  by  the  at« 
taint  was  reftored  to  die  damages  loft,  and  to  the  advowfon,  and  re* 
covered  other  damages  by  the  attaint,  becaufe  if  the  iirft  damafi;es 
bad  not  been  levied  of  the  goods  of  the  baron,  tliey  ihould  be  levied 
of  the  goods  of  the  feme  who  was  party  to  the  judgment  \  and  there* 
fore  the  attaint  furvived  as  well  for  damages  as  for  the  principaL 
Br.  Jointenaots,  pi.  46.  cites  46  AlE  8. 

10.  As  the  furvivorihip  takes  place  among  jointenants,  (o  it  takes 
place  among  thofe  who  have  joint  eftatcy  or  poiTeffion,  with  another, 
if  a  chattle  real  or  peribnal;  as  ifz  leafe  of  lands  he  made  tofeverat 
for  term  of  years  J  the  furvivor  of  the  le((ee  ihall  have  th^  tenements 
CO  himfcif  iatire  durisg  die  term.    Co.  Litt.  f.  281. 

n-  If 
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Herpby  It  jr,  Jf  a  horfe  or  other  chattU  perfonal  be  given  to  (everal,  the 
SiITfur.      (Urvivor  (hall  have  the  horfe  folely.     Co.  LItt  C  281. 

viTorfhtp  holds  place  regularly  as  well  between  jointenants  of  goods  and  chauhs  in  pofleffioa 
or  in  right f  as  between  jointenants  of  inheriunce  or  freehold.    Co.  Litt.  i8a.  a* 

r  /^J2  1  13»  In  the  (ame  manner  it  is  of  debts  and  duties^  as  if  an  ohliga* 
tion  be  made  to  feveral  for  a  debt,  the  furvivor  (hall  have  the  whole 
debt  or  duty.— And  fo  it  is  of  other  covenants  and  contraSis^  ice.  Co. 
Litt.  f.  282. 

14.  The  wares,  merchandize,  debts,  or  duties  which /W«/  mer^ 
chants  have  as  joint- merchants  or  partners  ihall  not  furvive,  but 
lhall  go  to  the  executors  of  the  deceafed,  and  this  is  per  legem  mtr- 
latoriamy  which  is  part  of  the  laws  of  this  realm  for  the  advancement 
or  continuance  of  commerce  and  trade,  which  is  pro  bono  publico) 
for  the  rule  is  thaty«x  accrefcendi  inter  mercatores  probeneiicio  com«» 
mercii  locum  non  habet,     Co.  Litt.  182.  a. 

fV^*.  15.  If  lands  be  given  to  twoy  and  the  heirs  of  one  of  them,  this  is 

! rood  jointure,  and  the  one  hath  franktenement,  and  the  other  hath 
ee  fimple,  and  if  he  who  hath  the  fee  die,  he  that  has  the  frankte* 
and  the  nemcnt  ihall  have  the  entierty  by  the  furvivorfliip  for  his  life.  Co, 
¥\'i'^     Litt.  f.  285. 

ef  them  begotten ;  the  one  hath  frank-tenement,  and  the  other  fee-tail,  &c.  So  that  they  are 
jointenants  for  life^  and  the  fee  fimple  or  eflate  tail  is  in  one  of  them  \  and  becaufe  it  it  hj 
mm  andthtjnmi  (onveyance  they  are  jointeoants»  and  the  fec-firople  is  not  exic»t$4tc  ail pitrfcfiin  Co, 
Iiitt.  184.  a* 

16.  If  lands  are  let  to  two.  for  their  lives  et  eorum  alterius  diuttu^ 
viventij  and  one  of  them  grants  bis  part  to  ajiranger^  whereby  the 
jointure  is  fevered  and  dies;  here  fhall  be  no  furvivor,  but  the  leflbr 
lhall  enter  into  the  moiety  and  the  furvivor  (hall  have  no  advantage 
of  thefe  words,  (et  eorum  alterius  diutius  viventij  for  twocaufesi 
for  that  the  jointure  is  fevered,  and  becaufe  thofe  words  are  no 
more  than  tne  commoYi  law  would  have  implied  without  them, 
Co.  Litt.  191.  a* 

17.  As  there  are  alfo  jointenants  by  other  conveyances  than  Lit- 
tleton here  mentions,  as  hy  fine^  recovery^  bargain  andfale^  releafe^ 
amfirmationj  &c.  fo  there  are  divers  other  limitations  than  Littleton 
here  fpeaks  of;  as  if  a  rent-charge  of  10  /.  be  granted  to  A.  and  B. 
to  have  and  to  hold  to  them  twOy  viz.  to  jf.  until  be  be  nnarried  and  t$ 
B.  until  he  be  advanced  to  a  benefice,  they  are  jointenants  in  the 
mean  time  notwithftanding  the  feveral  limitations ;  and  if  A*  die  ht" 
ySrf  marriage  the  rent  Jball  furvive^  but  if  A.  bad  married  tht  nnt 

fliould  have  ceafedfor  a  moiety  &  iic  e  converi^^  on  the  other  fide, 
Co.  Litt.  180.  b. 

1 8.  If  two  jointenants  be  in  fee,  and  the  one  lets  his  ^rf  to  ano- 
ther for  the  life  of  the  lejforj  and  the  lejfor  dies ;  fome  fay,  that  his 
part  (hall  furvive  to  his  companion,  for  by  his  death  the  leafe  was  de- 
termined, and  others  hold  the  contrary,  and  their  re^n  is  lui^,  that 
at  the  dme  of  his  death  the  jointure  was  fevered  ^  for  folong  as  he 
lived  the  leafe  continued  \  fecondly,  that  notwithfianding  the  a^ 
of  any  one  of  the  jointenants  there  muft  be  equal  benefit  of  furvi- 
vor as  to  the  freehold  \  but  if  the  other  jointenant  had  firft  died 

thcfCi 
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l\\ete  had  been  no  benefit  of  furvivor  to  the  leflbr  without  queftion. 
Co.  Litt.  193.  ak 

19.  Lands  were  given  to  A.  in  tail,  remainder  to  the  right  heirs 
rf  B,  who  had  ijfue  two  daughters  M.  and  N.  and  died ;  A.  died 
without  iffue,  ^L  and  N.  died  j  a  formedon  muft  not  be  brought 
by  the  heirs  of  both,  but  by  the  heir  of  the  furvivor;  becaufe  they 
have  that  remainder  as  purchafors.  3  Le.  14.  Mich.  8  £liz.  C.  B. 
Stowell  V.  the  Earl  of  Haitford. 

20.  Two  jointenants,  one  makes  feoffment  in  fee  on  condition  and 
dies,  the  other  fliall  not  take  benefit  of  the  condition ;  per  Wray 
Ch.  J.  a  Le,  21 8,  Pafch,  16  Eliz.  B.  R.  in  Humphrefton's  cafe. 

21.  A.  and  B.  jointenants;  A.  bargains  and  fells  the  land  and  dies 
before  inrolment  of  the  deed ;  the  land  fhall  not  furvive  to  B.  becaufe 
the  after  inrolment  makes  the  ufe  to  pafs  from  the  fealing  and  de- 
livery of  the  indenture.    Arg.  2  And.  161. 

22.  A.  brought  trcfpafs  againft  'B.for  taking  his  cattle  B.  plead-* 
ed  that  A.  was  pojfejfed  of  the  cattle  jointly  with  another  not  named 
in  the  writ,  and  demanded  judgment  of  the  writ ;  A.  replies  that 
the  other  was  dead  at  the  time  of  the  a£lion  brought,  B.  demurrs ; 
court  ruled  a  refpondeas  oufter.  Sti.  102.  Pafch.  24  Car.  B.  R* 
Scoble  V.  Tolye, 

7.'^.  T^^o  }0\ntCT)ZXiX!&  of  2LCopyhMy  one furrenderedzniXies  before  [474! 
esdmniftration^  furvivor  (ball  be  prevented  by  admittance  afterwards. 
3  Lev.  386.  Hill.  5  W.  &  M.  C.  B.  in  cafe  of  Benfon  v.  Scott, 
cites  Co.  Litt.  59.  b. 

24.  A.  and  B.  are  jointenants  of  the  truft  of  a  term ;  A.  dies,  the  s.  c  cited 
executor  of  A.  got  an  afiigment  from  the  furviving  truftee ;  yet  B.  i^y  theMaf- 
Ihall  have  the  whole  by  furvivorfliip ;  for  per  Ld.  Cowper  a  truft  R^iis.x^n, 
of  a  term  muft  go  as  the  term  at  law  would. h4ve  gone  by  the  like  1729* 
limitations.  Pafch,  1706.  2  Vern.  R.  536.  Ailon&al.  v.  Smallman  a  Wms's 

grn\  Rep.  230. 

•^  ^'  in  cafe  of 

Cray  v.  Willis. 

(C)  What  Things  may  furvive  [Charge.]       ^^l^^^ 

(D.  c) 

[  I.  T  F  baron  and  feme  alien  by  fine  with  warranty  and  the  feme  i^'^^^j. 
*  dies'^  the  warranty  furvives  upon  the  baron  during  his  life.  ^u.  b,  2) 

22  E.  3.  I.  Curia.  ]  —Survivor 

-^  -^  ..(G)     The 

bad  of  ttie  baron  only  may  be  pat  in  execution ;  becaufe  there  are  no  moieties  between  tbo 
baron  and  ferae.'-*^— Soihe  cafe  is  reponeU.    3  Rep.  14.  a.  b. 

[2.  If  two  make  z  joint  warranty  and  one  dies,  the  furvivor  i?*^  if  the 
{hail  not  be  charged  of  all,  but  the  heir  and  the  other  Jhall  be  charge  "T.^'  '"• 
id  jointly  \  becaufe  this  is  VLreal  charge  and  no  furvivor.     3  Kep.  ^^  mvaiuf 
14.  Sir  Wm.  Herbert's  cafe.     17  E.  3.  41.  b.  adjudged  21  E.  3.  the  other 

50.  Contra  17  E.  3.  8.  b.  ]|  •   ^1"^ 

the  whole.    Br.  Jointenants,  pL  5.  dees  41  £•  3. 3* 

[  3.  So  if  two  bind  themfelves  in  a  recognizance^  there  iDball  not  s.c  cited 
Vol.  XIV.  O  o  be  ^  ^^-i'S^ 
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be  any  furvivor  of  it ;  becaufe  this  charges  the  land.    J  Rep.  if 
Sir  Wm.  Herbert's  cafe.     29  E.  3.  39.  29  Aff.  37.  adjudged  ] 
See  pi.  i6*         [^  So  it  fecms  if  ^  joint  judgment  be  againft  two  upon  z  joint  rf- 
Ugation  there  ihall  not  be  any  furvivor.     But  Quare.  ] 

[  5.  If  two  are  bound  in  a  recognizance^  and  one  aics»  and  the 

other  has^  nothing  whereof  to  levy  the  debt,  the  execution  may  be 

fued  againft  the  ^iriV  of  him  that  is  dead  to  have  execution  of 

the  land  to  hiih  defccflded  in  fee.  5  E.  3.  35.  Execution  100.  ] 

S.  P.  Br.  [  6.  If  two  bind  themfelves  in  an  obligation  *  jointly^  of  this  Siere 

Jointe^        (hall  be  a  furvivor ;  for  furvivor  (hall  be  charged  of  all,  becaufe  it 

SSe."^'  '^  /cr/tf/wA     3  Rep.  14,  b.  Sir  Wm.  Herbert's  cafe.  ] 

3*  *7— So  if  the  one  be  outlawed  the  other  (h.iH  anfwer  for  the  whole.    Ibid. S.  P.  but  the 

ohhgce  may  bring  an  aaion  againft  the  furvivor  and  the  cxeciuor  of  the  other  if  he  will,  aod  if 
both  dw  he  ftiall  have  an  aaion  againft  the  executors  of  both.  Ibid.  pi.  5  5.  cites  3 r  E.  3.  and 
Fitzh.  Exec.  ga.  — Ibid.  pi.  16.  fays  that  it  feeras  the  obligee  of  necclUty,  Ihall  have  the  ac- 
tion againft  the  furvivori  and  the  executor  of  the  other  ;  for  the  charge  Crtiuiot  furvive,  for  the 
one  who  furvivcd  wm  never  bound  alone  in  the  whole,  therefore  he  and  the  executor  of  the  otlicf 
fhall  anfwer  it,  as  it  fecms  j  nevertheleft  non  arguitur..  jind,  if  they  were  bovihd  johaiy  amdjc' 

^s;;a/h,  yet  per  Markham  he  may  have  debt  againft  the  one  and  the  executor  of  the  other  if  be 
Vfuu  Ibid,  cites  19  H.  6. 5e.«— .«  If  one  dies  before  judgment  the  furvivor  fhall  he  charged  alone. 
4Mod«  315,  316.  in  cafe  of  Lamptoo  v.  CoUiugwood.— — *.Sid.  238.  in  cafe  of  Ofborn  v.  Crof- 


Wm* 


[7.  If  A, 


i.  recovers  damages  in  an  affije  againft  B.  and  C  and  after 

fi.  dies ;  A.  ihall  not  have  execution  againft  (5.  onlv,  but  againft  C« 

and  the  heir^  and  tcrr-tenants  of  B.  19  E.  3.  Execution  8i.  B. 

being  returned  dead  in  a  fci.  &.  was  not  compelled  to  anfwer  till  the 

heir  and  terr-tenants  of  B.  were  warned.  J 

*.  dt«  s.^        8* ,  If  a  man  makes  two  his  bailiffs  and  the  one  dies^  the  other  JhaU 

C./oiftho    onfam-  the  whole  account  clearly;  per  Thorp  and  Finch,  jufticcs, 

oncisowr-    quod  ncmo  negavit.     Br.  Jointenants,  pi.  50.  cites  ♦41  E.  3.  3. 

foTeelhar*^  ^^^^  ^''*"  '3  E-  3-  Fitzh.  BHcf  672.  agreeing  herewith. 

charge  may  furvive^  as  well  ds  profit. 

C  475  ]  ,  9-  If  there  be  two  jointenants  of  a  term  and  one  is  condemned  in 
Br.  Charge,  ^-^^^  ©^  damages,  and  dies^  and  the  other furuives^  the  term  is  difeharg- 
pi.  41.  cites  ed  of  the  execution  j  per  Chaunterell.  Br.  Charge,  pi.  12.  cites 
•^*'*  7  H.  6.  I. 

10.  Debt  upon  a  contraft  againft  B.  who  abated  the  writ,  becaufe 
the  contrast  was  made  by  B.  and  C.  who  was  alive,  not  named,  &a. 
and  after  C  died^  and  another  a^ion  was  brought  againji  B.  only  j  fo 
fee  that  charge  may  furvive.  Br.  Jointenants,  pL  21.  cites  o  E. 
4.  24- 

11.  If  a  leafe  be  made  to  fwo  rendering  rent  with  words  that  if  it 
be  in  arrearj  ahd  demanded  of  them  both^  &c.  And  the  one  dieSy  and  it 
is  demanded  of  the  other  who/urvivesj  and  he  does  not  pay  it,  this  is 
a  good  demand,  and  he  may  re-enter.  Br.  Jointenants,  pi.  6a.  cites 
P.  33.  H.  8. 

12.  If  two  jointenants  are  feifed  of-  an  eftate  in  fee  fimple,  ^ 
the  one  grants  a  rent^charge  by  deed  to  another  out  of  that  which  U 
htm  belongeth ;  in  this  cafe  during  the  life  of  the  grantor  the  rent- 
charge  is  cffcdual  \  but  after  bis  deceafe  the  grant  of  the  rent-charge 
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U  void  as  to  *  charging  the  land ;  for  he  who  hath  the  Fand'by  fur-  ^  ^^^  ^t  is 

Vivorfliip  (hall  hold  all  the  land  difcharged,  and  the  rcafon  is  becaufe  ^^^^^^ 

the  furvivor  claims  and  f  hath  the  land  by  the  furvivoribip ;  and  hath  Hfeif.  Fin. 

not,  nor  can  claim  any  thing  by  difcent  from  his  companion,  &c.  l*^^*  S?o. 

But  otherwife  it  is  of  parceners.    Co  Litt.  f.  286.  Bdd^m^^' 

^'j.  S.  P^— f  He  has  it  by  title  paramount  and  from  the  graitton    Are;,  z  tLmlL  It.  286.  But 

if  the  one  jointenant  grants  a  rent-charge  out  of  his  part,  and  after  reUaffx  to  bis  amfrnniofi  and  dies» 
he  (hall  hold  the  land  charged ;  for  that  he  Is  out  of  the  reafon  and  caufe  fet  down  by  Littleton  | 
becaufe  he  claiitis  not  by  furvivor  in  as  much  as  the  relcafe  prevented  the  fame.  Co.  Litt.  185.  a* 
■  ■■  6  Rep.  78.  Lord  Aberganey's  cafe.— -Show.  377.  Pafch.  4  W  &  M.  cites  S.  C.  that  he  (hall 
hever  avoid  the  grant,  becaufe  he  comes  to  tlie  eftate  by  his  own  ai6k,  viz.  acctptoMce  of  the  rikafe^ 
Mid  nut  perius  accrefcendi.-— »<9oif  y^.  B,  and  C,  be  jointenants  in  fee,  and  j4.  charges  his  part  and 
then  rtleafis  to  B,  and  his  heii's  and  dies  t  it  is  agreed  by  all  that  the  charge  is  good  forever ;  be- 
caufe in  that  cafe  B.  cannot  be  faid  to  be  in  from  the  flrit  feoffor,  for  he  has  a  joint  companion  aC 
the  time  of  the  releafe  madei  and  fcveral  writs  of  prscipe  rouft  be  brought  againil  them  ;  and 
albeit  the  reUnfe  of  one  jointenant  to  tbt  rtf.dut  of  the  jointenants  makes  no  degree  in  fapnofition  o£ 
law,  neither  is  there  any  feveral  edate  between  them,  but  the  efbte  of  him  that  releaies  is  as  ic 
Ivere  extinguiihed  ahd  drowned  in  their  e(late  and  poileflion  fo  as  one  precipe  lies  againft  them» 
yet  (hail  they  hold  tlie  land  chained.  Co.  Lltu  185.  a.  (w)        Show.  377. 4  Le.  153.  cites  33^  H* 

6.  4  &  5. 

13,  If  two  jointenants  be  tfa  term  and  the  one  of  them  grants  to  Fin,  Law. 

7.  S.  that  if  he  pay  to  him  lO  /.  before  Michaelmas^  then  bejhall  have  ^^o.  98.-* 
his  term\  and  if  fSat  grantor  dies  before  the  day^  J.  S.  pays  the  fum  to  tenant  o"^ 
his  executors  at  the  day,  yet  he  (hall  not  have  the  term,  but  the  term  had 

furvivor  (hall  hold  place;  for  it  v^as  but  in  the  nature  of  a  commu*  made  a /^/e 
liication.    Co  Litt.  184.  b.  183.  a,  -^^C'" 

Mich,  it  Ihould  have  bound  the  furvivor.    Co.  Litt.  185.  a.-««*S.  P.  Arg.  Brtdgm*  43^ 

14*  If  there  are  two  jointenants  infants^  and  one  makes  a  leafe  Bui\i^ 
for  years  and  dies^  the  other  fliall  avoid  itj  for  the  leafe  is  utterly  ^^{"J^ 
void,  of  which  every  ftranger  may  take  advantage ;  but  of  a6ts  void-  makes  S-^ 
able  it  is  otherwife ;  per  Wray  Ch.  J.     %  Le.  218.  Pafch.  16  Eliz.  ^eryin 
B.  R.  in  Humphrefton's  cafe.  ^;;{7,^/ 

4>ther  fhall  nor  avoid  it  becaufe  it  is  a  voidable  a£l  only  |  per  Wray  Ch.  J.  2  Le.  118.  in  Hum« 
j'hreAon's  cafe. 

15.  Where  the  lands  of  feveral  are  charged  with  a  debt,  itjhall  not  if  judg. 

lie  wholly  on  the  furvivor 'i  as  if  a  recognizance  is  acknowledged  by  mentin 

feveral,  the  lands  of  all  are  thereby  become  chargeable  and  execution  gaj^ft^iwo^ 

ihall  be  equally  made,  and  if  one  die,  a  fci  fa.  mull  be  brought  a-  and  a|^er 

flrainft  his  heir  and  tertenants ;  for  they  bcins  all  in  asquali  jure  the  <>"«  d»«> 

■^Li--  Tkifj  /to  ^         J  execution 

charge  furvi ves.    4  Mod.  315.  i„  ^h,  ^,. 

fonaity  may  be  againft  the  furvivor;  but  if  h^  takes  execution  in  the  rralty  it  ftiall  not  be  agaiiiit 
the  furvivor  only,  but  againd  him  and  the  heir  of  the  otJier.  Lev.  30-  Paicb.  13  Cjr.  a«  Smart  v* 
Kdfon.— Raym.a6.  Edfar  v.  Smart.  S.  C. 

(D)  Of  what  Things  there  fliall  be  a  Survivor  [to  r  ^^g  1 

his  jidvantage.l 

£  I.  T  F  two  jointenants  are  dijfeifed^  and  after  one  dies,  the  fur- 
'^  vivor  Ihall  have  all.  For  the  right  continues  joint.  21  £•  3« 
50.  b.  ] 

[  2.  If  two  infants  [jointenants]  alien  infeey  and  after  one  dics^  B««  ifoo« 
Ihc  furvivor  iball  have  the  whole  \  for  notwidiftanding  the  feofF-  ^  i^^ 

O  0  2  meot^ 
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dies,  the      mcnt,  the  jointcnancy  is  notfivindfir  the  pffffibillty  rf  dsf eating  k 
oonoTen.    ^7  ^"™  ^"^^  ^^^^  xtatcm.     2i  E.  3.  50.  b.  adjudged.  ] 
tcr,  by  reafon  of  the  infancy  of  his  companion ;  for  by  his  feoffment  the  jointure  vn%  fevered  fo 
longistho  leoftmcnt  continues  in  foniCi  fo  the  heir  of  feoffor  (hall  have  dum  fuit  infra  ctateniy  or 
IhaU  enter  iitto  the  moiety.   8  Rep.  4).  Hill.  45  £ltz.  Whittiugliam's  cafe. 

3  Bulft,  [  3.  If  taron  and  feme  and  a  third  perfon  purchafe  land  ia  fee,  and 

•74- S.  P.  baron  aliens  all  and  diesy  and  then  the  feme  dies^  all  fliall  furvive 
Ch.  J.  in  ^^  ^'^  ^^^^  perfon  \  for  the  jointenancy  was  not  fevered  by  the  aliena- 
cafe  of  tion  of  the  baron ;  for  the  feme  and  third  perfon  might  join  in  a 
Smalmanr.  writ  of  right  after  die  death  of  the  baron.  35  Alt  15.  adjudged.  31 
^'ST:  H.  6.  Entre  Congeablc,  54-  ] 

i87»  b.  i88<  a*  S.  P.  and  the  difcontinoance  fliould  not  have  barred  the  entry  of  the  forvivor ;  for 
that  he  claimed  not  under  the  difcorftinuanu«sbuC  by  title  paramount  above  the  fame  by  the  firft  fe- 
ofViTMnty  which  is  worthy  obfervation.    Co  Litt.  1S7.  b.  x3S.  x  But  if  the  hulbaad  had  made 

ateftnent  in  fee  hut  eftht  motrty,  and  he  and  his  wife  had  diedi  their  moiety  <hould  not  have  fur- 
.  iVed  to  the  other.    Co.  Litt.  x88.  a. 

Nowhere  a  4.  If  {a  kafe  be  made*/d  two  during  their  lives,  and  one  dies, 
man  h.itjed  his  eftate  furvives.  5  Rep.  9.  per  Pophaoii  Ch.  J.  &  tot  Cur. 
forT^Tears  ^^^  3+  ^lix.  B.  R.  in  Brudcnell's  cafe. 

H  twof  and  ibey  matU  a  iaiiijff,  and  after  the  en,'  made  hts  executors  and  iHt^t  the  other  brought  vn-k 
Df  account  by  the  furvivor,  ai;d  well  as  it  feems  ;  for  as  the  term  ihall  furvive,  fo  the.vlio*  axA 
etrrenrs /bMl  furvive*  Br.  Joiiitcnaiits,  pL  21.  cites  39  E.  3. 19.  ■  ■  ♦  S.  I*,  by  the  Mailer  of  the 
Rolls.    %  Wms's  Rep.  529.  Trin.  17*9.  in  cifc  of  Cray  v.  Willis.  fiut  if  a  leafe  he  maJcrt 

j1.  Airing  the  life  of  tw«f  without  faying,  and  during  the  life  of  the  longe/l  liver,  the  eftate  deter- 
mines not  on  Che  death  of  one.  5  Rep  9.  Per  Popham  Ch.  J.  and  tot.  Cur.  in  the  cafe  fupri.— «• 
€.  C.  ^tted  by  Coke  Ch.  J.  3  Bulf.  131.  and  r?ys  that  there  is  z  (iijfirrenci  between  a  mere  coL^n  M R" 
rtiutio^f  and  where  the  fame  is  mix<d  with  an  into  efi. 

5.  But  if  a  b§nd  be  to  pay  during  the  life  of  two  ftrangers,  the 
payment  ccafes  on  death  of  one ;  per  tot.  Cur.  and  groundud  them- 
selves upon  the  dijliri^iion  in  Brudenell's  cafe,  between  where 
the  cefiy  que  vies  huvc  an  inter ejl^  and  the  cafes  of  collateral  linuta" 
ticfis,  I  Kiel  187.  Slater  V.  Carew. 
ti  TRcp.  ^^  ^^^^  1^^  ^Q^y^Q  ^jjfes  an  int^nji  will  not  furvive,  as  if  an  effict 

folved.Au-  vjere  granted  to  two  and  one  dies,  unlefs  there  are  words  of  furvivor- 
tUtor  fhip  in  the  grant,     i  Mod.  187.  26  Car.  2.  C.  B.  in  cafe  of  Slater 

.  Curk*icafc.  y^  Carew. 

(E)  ir&al  fliall  be  faid,  a  Severance  of  the  Join- 
ture. 


Vol.  ^8. 


[  I.   T  F  z^me  covert  crndj,  5.  zx^  jointenants  for  life  of  a  copyhoLk 
^  and  y,  S,  furrenders  his  moiety  to  the  baron  and  femcy  this  is 
-^    a  *  f;:verancc  of  the  jointure ;  fo  that  he  is  tenant  in  common  with  his 
*oH.  R.      wife.    Adjudged,  mjr  Reports.    i+Ja.  Lane  v.  Pannel.  ] 

238.  .;:7. 

43S.  S.  C.  adjudg^ed. 

r  .^y  1  [2.  If  two  jointcnants  in  fee  of  a  copyhold  are,  and  one  furrenders 
N  B  All  in  *'^  nioiety  into  the  hands  of  the  lord  to  ihe^ufe  of  his  laft  will,  and  by 
Co.  L  :t.    'h\s  laft  will  devifcs  it  to  *  the  other,  this  is  a  good  devife  5  becaule 

by 


3lointenanw,  Ani 

by  the  rurrender  the  jointure  was  fevered  between-diem.    Co.  Litt.  59'b.tc; 

only  the  following  PI. •  Orig.  (al'autcr) — Brownl.  127.  Hill.  5  Jac.  Alfcn  ▼#  Nalh. 

[  3.  So  if  two  jointenants  in  fee  cf  a  copyhold  are,  and  onefurren^  Noy.  15^ 
der  his  part  cut  of  court  into  the  hands  of  the  lord,  to  the  ufe  of  his  j  ^^^^  ,[* 
laf{  will-i  and  after  by  his  laft  will  devifes  it  to  a  fir  anger  in  fee  and  as  adjuj- 
dies,  and  after  at  the  next  court  the  furrendcr  is  prefented ;  by  the  K«^»  ^'^  "^* 
furrender  end  prefentment  the  jointure  was  fevered,  and  the  devifee  jjaS*.— 
ought  to  be  admitted  to  the  moiety  of  the  land  ^  for  now  by  rela-*  s.  F.  Ad- 
tion  the  ftate  of  the  land  was  bound  by  the  furrender.     Mich.  2  3c  3  i«<^g«t'« 
Ph,  &  Ma.  6.  ConfiabU's  cafe,  cites  Co.  Litt.  59.  b,  ]  M^h.V*^' 

Jac.  B.  R.  Poiter  v.  Porter S.  P.  per  Cur.  cited  4  Mod.  254.  HilL  5  W  &  M.  B.  R.  itt 

cafe  of  Beiifon  v.  Scott. 

[  4.  If  A.  and  B.  are  jointenants  in  fee  of  land  held  of  a  common 
perfon^  and  A.  is  attaint  of  felony  and  executed^  yet  this  is  not  any  fe- 
verance  of  the  jointure;  but  this  hotwithftanaing,  the  land  fhall  go 
by  furvivor  to  fi.  ////  the  lord  enters  for  the  forfeiture,  Mich.  II 
Car.  B.  R.  per  Curiam,  between  Harris  and  JVardell^  upon  the  at- 
tainder of  the  Lord  Caftlehaven.  ] 

[  5.  But  in  thefaid  cafe^  though  the  lord  does  not  enter  in  the  life  J^*  S^T* 
of  A*  who  was  attaint^  by  which  the  land  comes  by,  furvivor  to  6.   LEY»,^{i 
yet  the  lord  may  enter  after  for  a  forfeiture  into  the  moiety  of  A.  s.C.adjud. 
tor  this  was  bound  by  the  attainder,  and  the  forfeiture  relates  to  ?*^»  ^^ 
the  felony  committed,  which  by  relation^  when  the  lord  enters,   tones  and 
comes  in  paramount  the  title  of  B.  and  fo  prevents  the  furvivor,  and  Berkley, 
[makes]  an  alteration  of  the  eltate  before  the  death  of  A.  by  way  of  ***^"^"^^^ 
relation.     Mich.  1 1    Car.  B,  R.  adjudged  upon  a  fpecial  vcrdift  ^rampiton. 
between  Harris  and  IVardelL  Intratur  Hill.  lO  Car.  Rot.   542. 
7^he  lord  Cofllehaven  was  the  perfon  attainted,  who  was  attainced 
of  a  rape.  ] 

[6.  If  one  join  tenant  in  fee  be  attaint  of  felony-^  and  after  the 
other  dies  in  the  Ife  of  him  who  is  attaint^  his  pait  (hall  furvive  to 
him  who  is  atraint ;  held  per  Brampflon  in  the  faid  cafe  of  Harris 
and  jy<^rdelL  But  he  held,  that  the  lord  fhall  not  have  this  part  by 
his  attainder  if  he  be  pardoned  aftrrward.  But  Barkley  feemed,  that 
he  fliall  forfeit  by  his  attainder  all  the  land  which  fhall  come  to  him 
during  his  attainder,  and  therefore  that  the  lord  (hall  have  this 
moiety  al  fo.  ] 

[  7.  If  two  jointenants  of  a  reverfion  in  fee  are,  and  *one  grants 
hii  reverfion^  and  before  attornment^  the  other  diesy  his  part  (hall 
furvive  to  him  who  made  the  grant  \  becaufe  the  jointure  was  not 
fevered  till  attornment  had ;  per  Brampfton  in  the  faid  cafe,  An4 
though  an  attornment  conies  after,  yet  he  (hall  have  it  by  furvivor, 
and  it  (hall  not  be  devefted  after  by  attornment.  ] 

8.  In  af&fe  y  land  was  demifed  to  two  for  lifc^  and  to  the  longefl  liver 
efthem ;  they  made  partition^  and  one  died ;  the  leflbr  entered  j  the 
feflee  oufted  him,  thinking  by  thefe  words  (the  longeft  liver  of  them) 
tfiat  the  furvivor  (hould  have  die  whole ;  and  the  leflbr  brought  affife 
fpd  recoveredii  for  diefe  words  (the  longeii  liverj  &c.)  is  &  com-» 
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mon  law,  and  bf  the  partitiw  the  jointure  is  fevered  fhr  ever.    Qaod 

nota.  Br.  Jointenants,  pi.  28.  cites  30  £.  3.  8. 

9.  If  a  man  leafes  land  to  two  for  20  years^  and  confirms  the  eftate  of 
^ne  for  ltfe\  quaere  if  by  this  the  jointure  be  fevered.  Br.  J<rintc- 
nants,  pi.  57.  cites  32  £1  3.  and  Fitzh.  Quid  Juris  clamat,  5. 

10.  In  affife,  it  was  found  by  verdid,  that  tuao  brothers  purchafed 
Br/pani-''  ^  nail  jointly  to  them  and  their  heirs^  and  there  was  a  poit  in  the 
tion«  pi.  4.  mill,  and  it  was  agreed  for  reparation  of  it  tliat  *  a  mark  (hould  be 
ll!ror  ^*-  ™*^^  ''*  *^  P^ft>  2md  that  one  repair  the  one  part  to  the  pofty  and  the 
(Dal^O?  "  ^'^^'^  repair  the  ether  part  to  the  pofl  for  every  and  that  their  intent 

was  J  that  this  Jhould  he  afevetance  between  them  and  their  heirsy  and 
one  died,  and  the  furvivor  oufted  his  heir,  and  he  brought  affile 
and  recovered  by  award  j  for  this  is  a  good  feverance  of  the  join* 
ture.    Br.  Jointenants,  pi.  37.  cites  47  E.  ^.  22. 

1 1.  Where  a  man  and  a  villein  pure hafe  jointly ^  and  the  lard  of  the 
villein  enters  into  the  inciety  of  his  villein,  or  if  this  moiety  be  reco-« 
vered,  the  jointure  is  fevered  and  the  warranty  aJfo.  Br.  Join- 
tenants,  pi.  9.  cites  48  £.j.  17. 

12.  If  a  diffeifor  infeoffs  baron  andfeme^  and  the  dijpifee  re^enters^ 
and  the  baron  enters  claiming  to  him  and  his  fern  ^  the  feme  by  this 
is  not  made  tenant,  by  reafon  that  the  jointure  before  was  defeated  by 
the  entry  of  the  dijfeifee^  and  the  entry  of  the  baron  again  is  not 
lawful,  and  fo  nothing  vefts  again  in  the  feme,  Br.  Jointenancy, 
pi.  28.  cites  14  H.  6.  26. 

^.C.  cited  ij.  Ktwo^  femes  are  jointenants  and  take  baronsy  and  the  baronx 
a.  Pafch.^'  ^^^^^  ^^^  ^^^  ^'^>  ^^^  one  feme  recovers  one  moiety  by  cui  in  vita^  and  the 
%^  Eiiz.'c.  other  feme  recovers  the  other  moiety^  they  fhall  hold  feversdly  i  per 
B.in  MoR-  Pafton,  Newton,  and  Afcue  juftices.  Quaere;  for  by  the  reporter, 
cafc^  '  where  land  is  given  to  two  and  the  heirs  of  one  who  lofe  by  defaulty  and 
where  ^^  recovers  the  one  moiety  by  writ  of  errory  and  the  other  recovers 
Cokcf.iys  the  other  mjiety,  by  quod  ei  deforceaty  they  (hall  hold  jointly  ficm 
S-h'"*^      prius.     Br.  Jointenants,  pi,  43.  cites  19  H.  6.  45. 

feme  books  arc,  that  jad^rnenr  (hall  be  given  to  hold  in  fcvcralty  in  the  cafe  of  jointeoantSy  as 
30  E.  7.  <o,  &  ro  AIT.  pi.  17.  yet  it  fecms  to  him  that  it  will  he  harU  in  l.nv  to  maintain  the  judg« 
inent;  for  i.  The  pUintiff  in  adife  out; hi  to  re  o.  t  accmdinj^  to  his  phint,  and  thj«  is  of  nothin^f 
in  fcvcraltv.  s.  lit  ought  to  recover  in  the  iifijie  hy  view  of  the  lecognitoi-s,  and  tliey  had  not 
view  of  any  thing  in  feveralty.  3.  This  will  bo  t.>  rhe  prejudice,  of  ths  plaintiff  as  well  for  the  fur- 
vivor as  for  warranty,  &c.  ar.U  with  this  agrees  j8  All*.  35.  vvhcie  the  cafe  was  adjudged,  not  upoiv 
any  opinion  at  the  aflifes,  hut  upon  adiornmcnc  in  hank,  and  there  ndiudgcd  thntthc  plninlitf  re- 
cover ^generallyy  tliough  the  plaintiff  himself  prayed  that  tae  judgment  Ihonld  be,  that  he  hold  io 
feveralcy ;  for  the  prayer  of  the  party  does  not  alter  the  judgment  of  the  law  in  fuch  cafe. 

iPirfifthe  14,  If  three  jointenants  zrcy  and  the  one  relcafes  to  one  of  the  others 

l!%2uii^  fwyj'r,  he  is  in  as  purchafor  of  this  part  by  the  releafe,  and  of  this 

others  they  the  jointure  is  determined,  and  the  furvivorfliip  is  gone.  Per  Litde^ 

are  in  by  ton.  and  Waingf,    Br.  Jointenant3,  pi,  2,  cites  33  H.  6.  4,  5- 

feoffbr,  and  not  by  him  who  releafed,  and  the  furvivor  (hall  hold ;  per  Littleton  and  Waingr.  Kot« 
the  diverfity,for  it  was  not  denied  ;  and  per  Littleton,  where  the  one  charges,^d  after  releafes 
to  all  the  others,  they  ftiafl  liold  charged  imperpetuum.  But  per  Joce,  they  Ih  Jl  not  hold  charg- 
ed imperpeiuttm»  uokiis  be  who  releafes  forvives.  Br.  Jdintenancs,  pl«  1  cites  33  H.  6. 4, 5* 

f°i^"?'  IS-  If  therebe  two  joidtenants  in  fee,  and  tht  otucf  themletf 

rf°lX    *^  ***  ^^  to  •»«»  bclongcth/er  bh  ¥h  by  f«*d»  !»&  ^  &«*"• 


tenement  is  fevered  from  the  jointure ;  and  by  the  fame  reafbn  the  hmanwmv^ 
rruerjlon  which  is  depending  upon  the  fame  franktenement  is  fevered  ^l^^  »poa 
from  the  jointure.     Co.  Litt.  f.  302.  *Jj*  {^^®» 

on!y  rhoiiici  have  haU  the  renty&c.  the  which  is  a  proof  that  the  reveiiion  ts  only  in  hioi)  andthj(t 
tl.c  (ther'hath  notr/ing  in  the  reverfion,  &c.  Co.  Litt.  f.  30a.  j^ljo  \f  the  tenant  for  Ufg  vfdM 

ii..p:<  JcUy  and  }f\,kfih  dtfjuilt  nfw  Hifuuh,  the  Ictfor  only  Ihall  be  received  for  this  to  defend  hit 
rigiit,  and  hib  Cdmpaiiion  in  this  cafe  in  no  manner  fliall  be  received,  the  which  proveth  the  rever- 
fiOM  of  the  moi'.'ty  tu  be  only  in  the  lelfor :  and  fo  by  confeqnence  if  the  kJfQr  tfui  living  the  leffet 
fa-  :':fe,  (he  reveiJhnJIxiU  dtftnd  10  the  heir  of  the  IclTor,  and  ihall  not  come  to  the  other  jointenanc 
by  the  furvivor.  Hut  in  this  cafe,  if  the  jointenant  who  hath  the  franktenement  hath  ifTue  and 
tlies,  living  the  leHbr  and  Icirce,  then  it  feemetb  that  tliefame  ifTue  ihall  have  this  moiety  in  de- 
ir.c!ae,  and  la  fie  by  defc.r.c ;  hecaufe  a  franktenement  cannot  by  nature  of  jointure  ke  annexed 
to  a  reverfion.  Zee  and  it  is  ceitain,  thjit  h<'  that  leafed  was  feifedof  the  moiety  in  hisdemefne  as 
.«)f  fee,  and  none  ihall  have  any  jointure  in  his  franktenemeat^  therefore  this  (ball  defcend  to  his 
ilTue,  &c.    bed  (juxie.  Co.  Litt*  f.  301. 

16.  If  two  jointenants  are  of  a  leafe  for  21  years^,  and  the  mi  ^S  T  Afjq  1 
them  lets  his  pzrtfor  part  of  the  temij  the  jointure  is  fevered,  and  *■  ^  •■ 
furvivor  holds  no  place ;  for  a  term  for  a  fmall  number  of  years 

is  as  high  an  intereft  as  for  many  more  years,  and  fo  it  was  refolved. 
HilK  |8  £liz.  R.  C.  B.  Co.  Litt.  192.  a. 

17.  If  two  jointenants  be  and  one  makes  a  Uafe  for  life^  this  is  a  So^  if  one 
feverance  of  the  jointure,  and  ftveral  avowries  Oiall  be  made  upon  makes  a 
them ;  otherwife  of  coparceners.     Co.  Litt.  192.  a.  M for  yean 

moiety  to  a  ftranser  to  om'wtnee  after  hr  d-'ath ;  this  is  a  feverance  of  the  jointenancyv  and  the 
leaf.-  of  her  mpiety  wiU  be  good  againft  the  fur^'ivor.  a  Vcro.  323-  Mich.  169^  Cler|^  v.  Clerk 
«od  Lady  Turner. 

18.  Marriage  docs  not  fever  a  jointenancy  of  the  feme  with  ano- 
ther perfon.     rl.  C.  418.  b.  Trin.  14.  Eliz.  Bracebridge  v.  Cooke, 

19.  Bargain  amlfale  by  one  jointenant,  who  dies  bjfore  inrolmenty 
will  fever  the  jointure  by  relation.  Arg.  Mo.  132.  Trin.  25  Eliz; 
cites  6  E.  6. 

20.  Four  jointenants  of  an  advotuf^n;  if  one  grants  over  his  inte^ 
reft  it  is  good,  and  the  furvivor  (hall  not  hold  place ;  per  Anderfon 
Oh.  J.  and  Windham  ;  and  Rodcs  J.  did  notgainfay  it,  and  Periam 
wasabfent;  but  Fenner  fpake  againd  it,  hecaufe  it  is  an  entire 
thing,  but  Anderfon  clear])r  to  the  contrary.  Hill.  30  Eliz.  Goldfb* 
81.  Kemp  V.  Bifhop  of  Winchefter. 

21.  VVhen  the  revcrfton  comes  to  the  fnehold  the  jointure  is  de*  Forinth© 
ftroyed  ;  but  where  the  freehold  comes  to  him  in  reverfton  and  to  an^  STfr^dho'd 
tf/A^r  it  is  otherwife.    Cro.  E.  470.  (bis)  Pafch.  38  Eliz.  B.  R,  hmnpJ!' 
Child  V.  Wcftcot.  S.C.  cited 

s  Saund. 
3S7.  per  Hale  Ch.  J.  in  cife  of  Purefoy  v.  Rogers.  But  there  is  do  merger  where  the  fee 

and  franktenement  are  granted  and  cieuuU  by  oat  mtd  tbtfame  conveyance  and  at  one  and  the  iame 
time.   Ibid. 

22.  If  the  reverfion  defcends  to  one  jointenant  for  life,  or  one  join*  S.  P.  per 
tenant  for  life  purchafes  the  reverfion^  the  jointure  is  fevered  and  the  ^^d  folf^' 
cftatc  for  life  is  drowned.  Cro.  fe.  743.  Hill.  42  Eliz.  C.  B.  Tay-  was  ruled. 
\ox  V.  Seyer.  s  And.  20a. 

23.  It  one  jointenant  ttidkes  feojfinent  to  the  ufe  of  his  willy  though  J^^*^"*"'* 
.the  ufe  refults  andrevefts  yet  the  jointure  is  fevered.    Arg.  2.  Roll.  ^ 

|U  383.  ]\^cb.  21  Jac,  Qt  B.  in  cafe  of  Royden  v.  Msdftcr, 

O  o  4  24.  If 
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24..  If  one  jointenant  bargains  and  Jills  U  bis  cmpanhn^  this  is  t 

fcverance  of  the  jointenancy.    Arg.  2  Roll.  R.  473.  Mich.  22  Jac. 

'     B.  R.  in  cafe  of  Euftace  v.  Scoyen. 

Mod.  117.        25.  Two  joinUnants  infei  accept  a  fine  to  the  heirs  of  one  of  them ; 

Green  v.      yet  thcv  continuc  jointenants  in  fee  as  they  were  before.    Vent 

Proud. S.C.  ^^y^  pj^f^,^^  ^g  Car.  2.  B.  R.  Anon. 

26.  Holt  Ch.  J.  faid  he  did  not  know  why  a  fv/zj  (hould  not 
make  a  fcverance  as  well  as  an  habendum ;  and  judgment  accord- 
ingly.    Cumb.  330.  Trin.  7  W.  3,  B.  R.  Wardv.  Everard. 

27.  Two  iointenants  of  an  advawfon  agreaverunt  inter  fe  thence* 
forth  to  be  feifed  in  common  and  not  jointly^  and  that  one  (hould  have 
pne  moiety  and  the  other  the  other,  and  ihould  prefent  by  turns^ 
firft  A.  and  then  B.  which  they  afterwards  did  accordingly  ^  per 
Cur.  this  (though  hy  deed  of  covenant)  is  a  good  partition  of  the  in- 
heritance of  this  advowfon ;  for  by  this  agreement  a  feparate  inte^ 
reft  is  vefted  in  A.  and  B.  to  prefent  by  turns,  and,  being  executed 
on  bothfidesy  the  inheritance  is  thereby  fevered,  Carth.  505.  Mich. 
II  W.  3.  B.  R.  Bifliop  of  Salifbury  v.  Philips. 

1  Salk.  iS6.  28.  If  one  jointenant  levies  z  fine  of  the  whoUy  this  amounts  to  no 
Ford  V.  oufier  of  his  companion  but  it  is  a  feverance  of  the  jointure,  though 
^^^'  he  be  in  of  the  old  ufe  again,  and  though  after  the  fine  he  has  the 

fame  old  eftate,  yet  he  has  it  In  another  manner ;  for  the  fine  being 

fur  cognizance  de  droit  come  ceo,  &c.  prefuppofes  a  feofiinent. 

6  Mod.  45.  Mich.  2  Annac,  B.  R.  Ford  v.  Lord  Grey. 

29.  A  mortgage  fevers  the  jointenancy  of  the  truft  bf  a  term, 

I  Salk.  158.  Mich.  8  Annas,  York  v*  Stone  in  Cane. 

[  480  ]     (F)  IFlfat  Things  or  Ads/W/  6snJf&e  Survivor. 

Sec  (C) 

[  I.  T  F  two  jointenants  are,  and  one  acknowledges  a  Jlatnte^  or 
-■'   recognizance   or  judgmentj   and    dies   before   execution  thp 

furvivor  ih^  hold  it  difcharged.     6  Rep.  79.  Lord  Aberganey's 

cafe.  ] 

S.P.  Co.  [  2,  But  if  tht  (latute  recognizance  or  judgment  be  extendedyor 

b!*"nd  both  ^^^'"^'^  ^^  ^"^  ^^fi  of  him  who  dknoivledged  it,  and  after  he  dies,  th^ 
in  the  cafe  furvivor  ihal]  hold  it  charged  j  "for  this  is  in  nature  of  a  leafe.  6 
ot  the         Rep.  Lord  Aburg.  implied.  ] 

charge  and 

of  the  recogm^ancei  IbtutCi  and  judgment,  if  hCj  that  charges,  unnves,  t  s  good  for  ever. 

r  -^  "^  [  3-  If  two  jointenants  for  life  are,  and  one  leafes  his  moiety  for 
Fol.  89.  years  and  dies,  the  furvivor  fhall  hold  this  charged  with  the  leafe. 
^  '^*    '  H.  13  Ja.  B.  R.  adjudged  without  queftion,  between  ♦  Daniel  an4 

Soe  (U)—    Waddington.  ] 

In  fuch  ^         -* 

cafe  .the  leflbr  refirvcd  a  rod  to  him  and  hi$  heirs ;  and  the  court  thought  the  term  continoei^ 

^sA  that  leffee  fhould  hold  difcharged  of  the  rent.     D.  187.  pi.  5.  Mich.  2*3  EViz.  Anon.    But 

there  is  added,  Quaere  bien, -•  Jhe  leafe  wa;  for  60  yfors  if  he  ami  bit  €9»^nhms  fihi^live 

and  held  that  the  leafe  determined  by  the  death  of  either  of  them.    Cro.  J.  377.  Mich.  13  J«ft* 

[  4,  If  two  jointenants ^r  life  arc,  and  one  leafes  bis  moiety  to  tfff- 
^tber  for  certain  years  to  commence  afier  h'u  dsatb^  dus  is  a  good 

*  •  ^.  .,.»►».  Tit- 
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Icafc  to  charge  his  companion  after  his  death ;  for  this  is  zprejent  **  A.nti.i6 
intereft  in  the  lefiee,  though  it  be  ro  commence  in  cftate  in  futuro  fgems^o  u 

♦  Harben  v.  Barton.  3  Ja.  B.  R.  s.  c.  an4 

agreed  between  Whitlcck  and  Huntwell.  ]  there  aU 

theju'igcs 
€xc<;pt  PophaiHy  Antierfon  and  Pcriam  beiti,  that  this  lenfe  (hall  blni*  his  companion  as  well  as  1 
leaftf  made  to  commence  inimeUiatcl) ,  or  at  a  day  after,  if  it  takes  c/fe«£t  in  polfelTion  in  the  life  of 
the  leifor;  hut  the  oiher  three  held  otherwife, and  the  cafes  are  nor  like;  for  in  the  commence* 
ment  it  appears  that  it  is  not  polUhle  for  this  Icafe  to  take  efcti  in  the  life  of  the  IclTor,  nor  can 
it  by  any  means  vmlefs  the  If'for  furviv«  ;  :<nU  therefore  the  leafe  (hall  he  void ;  ajid  it  wasfaij, 
that  the  rtahn  tohy  a  lt\tf(  irtf».'j'lfioi  ly  <.*•■  jxnten.mt  f/?,.>ll  bird  bit  iOnip.^tlon  if  hifui  vivet  isj  becaufe  at 

to  the  ttojpjion  t^r'ptriturf  ii  ffttrrdy  tluiigh  a;?  tn  the  frnnkienement  it  is  not, Sec. 1).  1S7.  ybxc^ 

pi.  5.  Lhiit  milplaced  fij^ainftp)*  6]  cites  Trin.  37  Ellz.  Haruing  v.  Oh  aros,  [but  fccms  to  be  S. 
C]  S.  P.  adjudged  b  cfore  ;iU  thejudgci  of  StTJ.-:it\!''i  Inn  to  he  r/'od,  but  l*'C  opinion  of  7  judges 
againft*^.  Mo.  39 5.  S.  C.  but  Itates  it  as  of  joinicnants  in  fee,  and  that  it  was  atljuilgc4  a 

gtKHl  leafe  ro  bind  the  furvivor.—— And  ibid,  fays  the  like  point  was  reiolvcd  in  tlie  I>utchv  Cham* 
bcr,  and  decreed  there  by  the  advice  of  Clench  and  Walmficy  J.  and  Brogravc  attoraey  of  the 
dutchy  in  the  cafe  of  bharpner  v,  Hardenham.  S.  P.  refolvcd  and  agreed  per  tot.  Cur.  Cixv 

J.  91.  Mich*  ^  Jac.  B.  R.  in  cafe  of  Whitlock  v.  Korean.— —And.  Ibid,  cites  it  as  refolved  before 
in  cafe  of  Harby  v.  Barron. 

[  5.  If  two  join  tenants  yir  life  are,  and  one  grants  his  mmty  U  y.  S.P.andtbt 

S.  to  have  far  certain  years  to  commence  after  the  death  of  his  compa^  thc'a>inpa- 

nion^  and  the  other  moiety  to  the /aid  f.  S.  by  the  fame  deed  to  have  nion  is  only 

from  the  death  of  the  kjfor  for  certain  years  and  dies;  the  furvivor  «  poffibiiitf 

(hall   hold  the  land  difcharged  of  any  leafe,  notwithftanding  this  g^fnt^^^^  • 

grant ;  for  the  leafe  of  his  own  moiety  (which  he  might  have  Itafed)  and  it  wa» 

js  not  to  commeticc  till  after  the  death  of  his  companion,  and  he  atfreedthat 

had  not  any  power  to  leafe  the  other  moiety,  which  was  the  moiety  Jp,^^l^/^jl*j, 

of  the  companion,  and  fo  all  void.     M.  3  Jac.  fi.  R.  adjudged  be-  nant\to*£uJl 

tween  Whitlock  and  Huntwell.  ]  j'tfJ^/the 

Kff,iety  of  hit 
<am^Mi*M,  the  covenant  is  void>  tho\igh  he  fliouUl  furvive.  Mo.  776.  Trin.  2  Jac.  Whitlock  v.  • 
Hartwell.— Cro.  J.  91.  Mich.  |  Jac.  B  R.  by  the  name  of  WhitLock  v.  IIokton,  and 
dates  it,  that  the  other  jointenant  furvi/ed  the  leifor,  and  th.)t  it  was  refolved  that  the  )e  .fe  waf 
not  g<x)d  for  .my  part ;  but  that  by  tiie  iirft  words  it  was  a  good  leafs  by  the  IclTor  of  her  own  part, 
iMd  ihc  happened  to  have  furvived  her  companion^  which  Ihe  did  notf  and  therefore  adjuJt^ed  for 
the  plaiiTtifi^. 

[  6.  l[  afemc  covert  and  y,  5.  are  jointenants  Jor  life^  and  haron  j"  j^gj  1 

andjeme  by  indenture  leafe  the  moiety  of  the  feme  for  certain  years  5^  ^  ^^ 

rendering  rent,  and  after  the  feme  dies,  the  uirvivor  fliall  not  avoid  judgedRolU 

this  leafe  ;  becaufe  it  was  and  is  the  leafe  of  the  feme  prima  facie,  R-44*-— • 

till  fhe  has  difagreed  to  it,  and  only  avoidable,  and  the  furvivor  ^^^^^^^ 

is  not  pi'ivy  to  her  to  avoid  it ;  for  the  leafe  was  an  atSlual  fever-  ju.i^cd j 

ance  during  the  years.    Adjudged.    14  Ja.  my  Reports  Smallman  Buiit.  272. 

V.  Agborrow.  J  if^ti^ 

S.  C.  adjudgetl,  and  that  it  is  as  a  leafe  made  by  her  until  (he  after  the  coverture,  or  one  whoclaimi 
in  privity  by  her,  avoids  it  by  entry,  whereas  the  jointenanc  \s  paramount  the  feme,  by  furvivia^ 
hpr#  and  not  under  her*    Cro.  J.  417.  B.  R.  S.  C. 

7.  Where  a  man  and  his  lands  are  cbarg^le  to  execution  by  any  Br.  Execu* 

way,  yet  if  he  and  another  are  jojntenants,  and  the  party  who  is  ^j'^g^^J-^^j 

charged  dies  before  execution  made  of  the  moiety  of  his  lands,  and  the  50  Aff.  5. 

other  furvives,  the  furvivor  fhall  hold  it  difcharged.    Br.  Charge,  ^^^i  where 

rs\    fyt  •  »  the  receiver 

?*•"*•  of  money 

due  to  the  king,  and  A*  purchafe  jointly,  the  receiver  dies,  and  A.  furvives,  he  (hall  not  be  charged  1 
hut  where  the  baron  and  feme  purchafed  a  leafe  for  40  years,  and  the  baron  received  ut  fupra^ 
and  died^the  feme  v^as  cliarged  by  It ;  for  it  is  a  cbatui ;  amtra  of  frtmkunement ;  but  Brook  fays 
qtuere  indc.         ■  Br.  Cbarge,  pi.  34*  cites  S«  C  acc>  ■■       Br.  loiateaants,  pi.  39.  pices  S.  C.  ace. 
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■       I       Co.  lict*  1(5.  a.  faysitbat  if  a  recovery  be  had  againft  one  jointenant,  who  (fies  before 
executioDi  the  furviror ihall  oot  avoid  this  recovery ;  becaufe  tlie  rf>^r  ofthtrntitty  is  bmtmd bj'tu 

This  differ-  8,  V  two  jcintenants  in  fee  are,  and  one  of  them  within  age  nmies 

mwTbv*'  a  feoffment  in  fee  of  his  moiety,  and  diesythe  furvivor  iball  not  enter 

Poderidge  for  the  infancy  of  bis  companion ;  for  by  his  feoffment  the  jointure 

andHaugh-  was  fevered  K>  long  as  the  feoffment  remained  in  force;  hut  if 

xoa  J.  RoU.  ^^^^  ^^  within  age  and  mate  a  feoffment  in  fee,  one  joint  right  re- 

taVe  of'  mains  in  them,  and  therefore  if  one  dies  the  right  will  furvive  as 

Smallmaa  from  the  iirft  feoffor,  and  the  furvivor  mav  enter  into  all.     8  Rep. 

J^K^Jwr-  43'  *•  Hill.  45  Eliz.  in  the  Star  Chamber  In  Wbittingham's  cafc 

fo  it  is  if         9*  If  <>nc  jointenant  grant  ve/luram  terra,  or  herbagium  terras 

iwo  jointe-  for  years  and  dies,  this  fliall  bind  the  furvivor;  for  fuch  a  leflee 

bec/a«fl-    1,35    •  ^^  •„  ^^^  i^„j^     Q^  Lijt^  J  86^  1,^ 

#«r,  andihe  ^ 

«oe  graots  Xhtfevcrat  f>ifchmry,    Co,  Litt.  186.  b.— ^w  if  mc grants  a  emmnn  of  pa<lure,  or  of  tor- 

hxtjy  or  of  e(loverS|  or  a  corodie,  Sec.  out  of  his  part,  or  «  nuay  over  the  land,  this  Ihall  not  bind  the 

lurvivor  ;  for  it  is  a  maxim  in  law  t  hdijta  accrrfcendi  pneftrwr  otieribus,  and  there  is  another  maxio^ 

^bat  ulietMtio  rti  frtefei  turjuri  accrcjctnd'u    Co.  Litt*  1 85.  a. 


Preflni'r*  (^)  ^^^^^^^  in  Common.  In  what  Cafes. 

snent{G) 

cRep.S.a.  [  I.  iF  a  man  leafes  for  life  the  remainder  to  the  right  heirs  of  J. 

i.  P.  in  juf-  *   S.  and  J,  D.  who  are  alive  at  the  time,  their  heirs  (hall 

ham's  cafe!  ^^^^  ^^  remainder  in  common  ;  becaufe  thjs  may  veft  in  one  before 

twites  14 £•*  p'  'oefts'\  in  the  other^  and  cannot  veft  in  both  at  one  time,     i8 

3. 19.  a.  j;.  3.  28.  ] 

Pcvife  to  a  •[  2.  If  a  man  feifed  in  fee  of  a  houie,  devifes  it  to  his  wife  for 

icTtheV  *"**  'i^»  ^^  reverjion  to  his  two  fins  equally  and  to  their  heirs  and  dies, 

heirb  is  a  ^^  two  fons  (hall  have  it  in  common.     Tr.  41  Eliz.  B.  R.  ad- 

Jointcnan-  judged.  See  30  H.  8.  f.  133.  See  28  H.  8.  28.  f.  158. 1 

cy.  2  And. 

17.  LowcD  V.  BeJd. 

Hct.  55.  £  3.  So  if  he  (levifes  to  his  two  daughters  and  to  the  heirs  of  their 

V.Wat-*  fwtf  W/Vj  begotten  by  equal  portions  equally  to  be  divided  and  dies; 

KINS  Mich,  thofe  words  (equally  to  be  divided)  makes  them  tenants  in  com- 

^  Car.  c.  B.  mon,  though  they  never  make  partition  in  facio ;  for  his  intent  op- 

fhe  iSvf-*^  ^^tfrj  that  It  (hall  be  divided,  and  by  confequence  that  there  (hall 

▼or  hold  be  no  (iirvLvon  Refolved.    3  Rep.  39.  b.  RatcliiTs  cafe^  and  (aid 

place  it  that  it  had  been  fo  adjudged  feveral  times  before.  1 

would  be  -^   ^  -** 

^gaind  the*  will  of  the  devifor;  per  Harvey.— -^ut  it  was  faid  that  if  the  words  had  bee« 

fefu.ii/y  to  be  dividtd  by  y»  S»J  it  had  been  clearly  a  jointenancy.      ■     $et  pi.  5. 

*^[482] 

4Le.19.pl.  [  4..  If  A.  devife  certain  lands  to  his  three  fons,  infants,  T.  IF. 
li'Eifzf '  ^  ^'  ^"^  ^^^^^  heirs  for  ever,  and  there  further  follows  this  claufe, 
C.  B.  in  ond  my  will  is  that  thf^filid  lands  be  equally  unto  my  faid  three  fons  by 
Web-  the  overjight,  order^  and  difcretion  ofC.  D,  and  E.  or  any  (wo  of  them 

ItVi  hdd*  f^  ^^  that  part  to  be  afftgned  and  appointed  to  T.  my  Jonjball  be  of 
by  Dyer       ^hofe  lands  which  lieth  moft  fit  to  be  occupied  and  neareft  adjoining 
and  Wefton  to  the  meflTuage  wherein  I  now  dwell  j  this  is  an  eftate  in  common 
fwh  dc'vife  ^^  ^^^  *  J^*^  eftate,  though  the  adlval  divifion  thereof  by  metes 

m4 
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und  bounds  be  left  ♦  to  the  faid  three  perfons  named  to  this  pur- 

pofe.     H.  17  Car.  B.  R.  adjudged  upon  a  fpecial  verdift,  between  •F0I.90. 

bearfley  and  Abbot.  Rot.  ]  ^— -v— ^ 

'  •  IS  made 

(between  chem  to  be  divided  by  my  executors,  &c.)  that  they  arejointenants  Qntil  the  divifum  b* 
nude. 

[  5.  A  man  feifed  in  fee  of  land,  and  having  two  daugbtin  A.  Sti.  211, 
and  B.  and  C.  hisfonj  devlfed  it  to  thefald  two  daughters  equally  to  fe^^cafe  * 
he  divided  between  them,  to  have  and  to  hold  to  them  and  to  the  Jur»  by  nunc  oi 
vivor  of  them,  and  to  the  heirs  of  the  body  of  the  Jurvivor  of  them,  j^^**  ^• 
for  and  until  there  Jhall  be  paid  unto  each  of  f^  faid  daughters  the  +s!c.dte4 
full  and  whole  fum  of  150/.  at  one  intire  payment;  and  upon  this  perHoicCh. 
condition,  that  upon  the  payment  cf  the  faid  money,  this  my  will  and  devife  J*  who  faid 
of  my  (aid  lands  unto  my  faid  daughters,  and  to  either  of  them,  rMfon^of^ 
and  the  heirs  of  the  body  of  the  furvivor  of  them  as  aforefaid,^tf//  this  cafe  is, 
^e  utterly  void,  and  of  none  efFeft.     Upon  this  devife  the  faid  daugh-  that  the  finft 
ters  are  jointenants,  and  not  tenants  in  common ;  for  though  if  a  ^^'nialce  a 
devife  be  made  to  two,  equally  to  be  divided  between  them,  they  (hall  tenancy  ia 
be  jointenants,  becaufe  in  a  will  the  intent  of  the  devifor  (hall  be  commoo 
interpreted  to  be  fo,  yet  it  is  not  fo  in  cafe  of  a  grant  or  feoffinent,  ^^^^ 
hut  in  a  will  this  is  a  tenancy  in  common  by  conihudion,  and  not  hut  byinw 
by  exprefs  words,  but  only  by  collcSiion  of  the  intent  of  the  devifor.  plJcntiou  or 
But  if  the  other  words  of  the  will  (hew  his  intent  more  flrong  to  ^JJ,"^^^,* 
be,  that  he  intended  a  jointcnancy,  this  ihall  be  fo  interpreted  ;  for  Rep.  20,21. 
the  other  words  are  habendum  to  them  and  the  furvivor  of  them  and  in  cafe  of 
to  the  heirs  of  the  body  ot  the  furvivor  of  them,  which  implies  fy^!'^^' 
(trongly  that  he  intended  a  jointenaiicy,  or  otherwife  the  furvivor  AndTiz 
cannot  have  it,  and  f  [fo  alfo  do]  the  other  words,  that  they  and  Mod.  703* 
the  furvivor  fhall  have  it  until  the  fcveral  portions  (hall  be  paid;  lu^^' *"^ 
hut  it  they  arc  tenants  in  common,  then  they  are  but  tenants  for  f^y^  ^  ^^ 
life,  and  the  furvivor  is  to  have  the  eftatc  tail,  and  then  by  the  adjuUsed* 
death  of  one,  her  eftate  is  determined  before  her  portion  paid,  and  j"»"jcnan. 
no  remedy  for  it ;  but  jf  it  be  a  joint  e((ate,  then  they  are  jointe-  ^,f\ht^7ui 
nants  for  life,  and  the  furvivor  (hall  have  the  eftate  .tail  in  the  fcqueut 
whole,  in  truft  for  the  portion  of  the  daughter,  who  is  dead ;  and  avoids, 
it  appears  by  the  laft  words,  viz.  the  condition,  that  it  is  not  in-  pot'^ctmtia- 
tended  that  the  edate  fhall  end  till  the  portions  paid.     P.  1650.  did  che 
adjudged  upon  a  fpecial  verdi£l  upon  mafter  Ford's  will  of  Devon  ^^'"^ds 
a  reader  of  the  Middle  Temple,  between  f  Furfe  and  Wcekcs.  bc^d^tlied) 
Intratur.  Tr.  1649,  ]  and  if  they 

lud  ihey, 
would  be  rcjefted ;  for  if  they  had  made  an  exprefs  tenancy  in  commoni  the  fubf-qucnt  words 

would  he  void And  in  i  Salk.  227.  in  the  cafe  ofBLissRT  v.  Cranwkll,  Hulcfnid,  that 

in  this  cafe  of  RuU.  the  inheritance  was  6xed  and  fettled  in  the  furvivor>  which  fhewed  plainly  tef« 
trior's  intent,  that  they  (houltl  bs  jointenants.— Devife  was  to  j^.  and  B.  and  thir  heirs,  and  the 
lo'i^t  iiver  of  tbem  eftally  to  b*  divtdtd  between  them  \  ami  their  heirs  after  his  viif's  deatb  ;  this  i>er  3 
luft.  againit  Powcl,  m;ikes  a  tenancy  in  coromoa ;  Powel  urged,  that  the  word  furvivor  made  a 
Jointen:incy  by  expieis  words,  and  that  no  conftru^ion  ia  to  be  received  asaind  exprefs  words  t 
but  judgment  by  the  three,  i  Salk.  217-  Bliffet  v.  Cranwell  &  al.  ■  —Though  the  word  //^r- 
vivor)  regularly  makes  a  jointenancy,  yet  the  fubfequent  words  do  explain  and  alter  the  fenfe  of 
the  precedent ;  per  3  J.  againft  one.  Cumb.  156.  S.  C— J  3  Lev.  373.  Mich.  5  W.  &  M.  C.  B. 
S.  C— [But  tliofe  words,  viz.  (and  their  heirk)  arc  not  thcrcj       ■*  Contra  9  Mod.  160.  Trin. 

SI  GeOi  Barker  v.  Eylesand  Smith. S.  P.  MS.  Tab.  cues  Sept.  1727.  Earl  of  Anglefcy 

T#  Raro.  I  The  original  feems  to  be  imperfeft  without  fometbing  to  that  or  the  like 

W^c.  *[483] 

0,  Where 


4^3  3(ointeiumfier; 

6.  Where  a  eift  is  made  to  N.  in  tail  the  remainder  to  the  ri^t 
heirs  of  P.  and  Q^  who  are  dead  at  the  time  of  the  gift  made,  there 
the  remainder  is  in  jointure,  and  furvivor  (hall  hold  place.  Br» 
Jointensnts,  pL  I2.  cites  38  £.  3.  26. 

7.  If  two  have  goods  jointly,  and  the  one  is  condemned  in  debt  or 
damages,  and  dies,  yet  the  other  fhall  have  all  by  the  furvivor,  and 
execution  fliall  ht  m2At  of  the  moiety  \  per  Chaunter.  Br.  Jomte- 
nants,  pi.  38.  cites  7  H.'6.  2. 

8.  By  grant  of  the  tenant  for  life  to  him  in  reverjion  and  to  two 
ctbersy  diere  the  jointure  (hall  not  hold  place  for  the  third  part,  be- 
caufe  diis  enures  by  way  of furrender  of  his  part.  Eu  Jointenants, 
pi.  14.  cites  7  H.  6.  2.  &  4. 

9.  If  three  coparceners  arc,  and  they  maie  partitiony  and  the  one 

f  rants  20  s,  rent  to  the  other  two  for  equality  of  partition,  this  rent  {halt 
e  of  the  nature  of  coparcenary,  fo  that  \(  one  of  the  grantees  dies^ 
the  others  Jhall  net  have  the  whole  rent  by  the  furvivor,  but  the  moiety 
of  the  rent  iball  defcend  to  the  heir ;  per  Frowick  and  Vavifor.  Br. 
Jointenants,  pi.  69.  cites  15  H.  7.  14.. 

10.  Devife  of  gavelkind  to  all  his  fins*  They  are  now  jointe- 
nants, and  uirvivor  takes  all.  For  they  are  in  by  the  devife,  Le. 
113.  Pafch.  30  Eliz.  C.  B.  Bear's  cafe. 

1 1.  A»  feifed  in  fee  had  iffue  two  daughters  B.  and  C. — B.  had 
ijfui  D.  E.  and  F,  A.  devifed  to  Z).  E.  and  F*  and  to  C.  the  rents 
of,  &C.  to  hold  by  equal  parts  to  D,  E,  and  F*  one  moiety,  and  to  C. 

'  Ae  other.    And  if  either  die  during  the  term,  then  for  the  benefit  of 

thcfurvivoTy  &fr.  Adjudged  a  tenancy  in  common.  3  Mod.  209. 
Paich.  4  Jac.  2.  B.  R.  Anon. 

^f  in  the  1 2.  Devife  of  lands  to  three  fins  feverattyy  of  feveral  parcels.    And 

?^urET  i^'*^  ''^^  '^  ^^»  '^  ^^^^  ^"^  ^^^^^  heirs.     They  are  feveral  tenants 

andCrak.  till  21,  and  then  jointenants.     3  Lev.  373.  Mich.  5  W.  &  M.  C. 

WELL.  3  B,  in  cafe  of  BlilTet  v.  Cranwel,  &  al.-       ■    "Cites  2  Le.  68,  69, 

^J-  373.  Brian  v.  Cofms. 

where  the 

^vife  was  to  A.  and  6.  and  their  heirs  for  cveri  and  the  longer  liver  of  them,  to  be  equally  ili- 
Tided  between  them  after  his  wife's  death,  it  was  faid,  that  all  the  words  may  he  taken  to  ftaiKl 
together,  viz.  that  they  fliould  be  jointenants  during  the  life  of  .the  feme,  and  tenants  ia  com- 
mon after  her  death. 

But  devife  to  three  Jms  and  tbtir  beiri  refpe^rivefyf  \s  a  tenancy  in  common.  3  Lev.  373.  in  cafe  of 
BliiTet  v.Cranwell. — —Cites  Cro.  E.  443.  Lewex  v.  Dopd,  and  Stv,  434.  Torrcl  v,  Fr..mpicii. 
——but  Che  word  in  Cro.  £•  443.  is  (equally)  and  not  (refpe^lively.) 


(G.  2)  Who  fliall  be  faid  Tenants  in  Common  or  Se- 

veral  Tenants. 

J.  TF  2,  feme  be  endowed  of  the  third  part  of  a  millj  there  the  heir 
-*•  and  the  feme  are  feveral  tenants,  and  not  tenants  in  common ; 
for  Die  (hall  have  each  third  toll  difh  put  in  certain.  Br.  Several  Te- 
nancy, pi.  28.  cites  23  H.  3.  Fitzh.  Affifc,  435. 

2.  Land  is  given  to  two  barons  and  their  femes  in  tcfil  by  fine  in 

reverftony  who  have  iffue  and  die^  and  after  the  tenant  for  life  dies, 

and  the  one  iffue,  ana  a  fir  anger  enter,  and  the  other  iffue  brought  fii. 

fa.  againji  thejlranger  of  the  moiety^  and  wcU  j  fbr  the  other  iffue  is 

IA 


in  by  tide,  and  fo  the  ftranger  is  a  feveral  tenant  in  law  of  the 
moiety ;  quod  nota,  by  abatement.  Br.  Several  Tenancy,  pL  ax* 
cites  24  £«>3.  29.  60. 

3.  In  fci.  1^.  if  the  land  defcends  to  two  daughurSy  and  the  om 
takes  baron  and  has  ijfuiy  the  feme  dies^  the  baron  is  tenant  by  the 
curtefjofthe  moiety^  and  grants  bis  eft  ate  to  W,  Ni  Wilby  and  Cur. 

faid  that  thefe  are  not  feveral  tenants,  but  tenants  in  common,  and  [  484  J 
therefore  the  writ  brought  as  againft  feveral  tenants  ihall  abate. 
Quaere,  for  it  is  faid  there,  that  it  is  dubious ;  for,  per  Skipw.  the 
tenant  by  the  curteiy,  and  he  who  has  his  eftate,  is  in  as  the  co- 
parcener was,  and  againft  two  coparceners  lies  one  writ  only.  Br. 
Several  Tenancy,  pi.  22.  cites  24  E.  3.  29. 

4.  Where  zjine  was  levied  of  a  manor  by  four j  and  the  conufee 
reridered  the  fourth  part  againft  the  eafi  to  oncy  and  another  fourth 
part  to  another^  and  fo  of  the  other  two  parts ;  by  this  they  are  feve- 
ral tenants  of  the  franktenement,  and  yet  the  poflfeflion  is  in  com» 
mon.  Br.  Several  Tenancy,  pi.  27.  cites  44  AfT.  1 1.  and  45  £.  3. 
12.  ace. 

(H)    Tenants  in  Common.     Survivor  of  AStion. 

£  I.  TF  one  tenant  in  common  grants  to  ajlranger  to  cut  wood  or  Tenants  ia 

*  to  agift  beajis  in  the  land,  who  does  it  accordingly,  the  other  J?!^""*'J*j^ 
tenant  in  common  after  his  death,  (hail  have  trefpafs  for  this  againft  tiffslfmay 
the  ftranger,  noiwith/landing  the  warranty,    45  £.  3. 13.  b.  ]  join  in  per* 

fonal  ac- 
tions, and  the  furvivor  of  them  (hall  have  the  adlion  in  trefptfs  dt  clauJofr.Vh  ;  in  this  cife  the  ac- 
tion furvivcs.    But  not  fo  of^vods,  for  they  p/iVfralJy ;  neither  Che  goods  furvive  nor  the  a^ion 
for  tltem.  Jenk.  35.  pU  63,  ^ 

2.  Where  baron  and  feme  lojl^n  quare  impedity  and  the  baron  diedy 
the  feme  had  the  attainty  and  not  the  executors  of  the  baron,  not- 
withftanding  that  it  was  averred,  that  the  damages  were  paid  of  the 
goods  of  the  firft  baron  \  quod  nota.  Br.  Jointenants,  pi.  7.  cites 
46  E.  3.  fol,  23. 

3.  If  a  r*'»r  be  granted  to  two,  and  the  rent  is  arrear,  the  fur- 
vivor  {hall  now  avow  in  his  own  name  for  the  whole,  and  yet  it  was 
eirrear  in  the  life  of  the  other,     Arg.  Bulf.  1 36. 

(I)     Tenant  by  the  Curtejy  of  what  Eftate.  s^tCurtsft. 

[  I.    1  F  land  be  given  to  twofifters  and  the  heirs  of  their  bodiesy 

*  by  which  they  have  a  joint  eftate  for  life,  with  feveral  tails, 
and  one  ukes  baron,  who  has  iuue  by  her,  and  after  flie  dies.  The 
baron  (hall  not  be  tenant  by  the  curtefyj  for  the  jointure  was  not 
•fevered  by  the  having  of  iffue.     Contra  17  E.  3.  51.  ]    ' 

2.  A.  has  iffue  a  daughter y  and  devifed  his  lands  to  executors  for 
payment  rfhis  debtSy  and  till  his  debts  are  paid,  and  makes  his  ex- 
ecutors and  dies.  The  daughter  marries  and  dies*;  the  debts  are 
paid  by  executors,  the  hulband  fhall  be  tenant  by  the  curtefy.  8 
**Kep.  96.  Trin.  7  Jac.  in  Manningham's  cafe. 

(K)  Jointenants 


4*4  36{ntenanitf. 

tiwdivirion  (K)  Jolntenants  dr  Tenants  in  Common.  By  what 
^%d?  Words.    [ByD^vi/e.] 

at  law.] 

^^'  ^    [  '•  f  F  a  man  by  his  will  devtfes  his  land  in  E,  which  hi  vakei 

^_J^\  «'  lool.  per  ann.  to  his  executors  and  their  heirs  infecy  upM 

l~Q*~^1  confidence  and  tnift,  and  to  the  intent  that  they  and  thefurviver  rf 

L  4"S  J  '*^  ^^  ^^^^^  heirs ^and  feifed  of  100  maris  of  ity  to  the  ufe  ofK* 

(ffc»  and  of  2o\.  ^r  ann.  to  the  ufe  ofT^  anadi'lO  marks  of  it  to 

the  u(e  ofj*  and  in  the  end  of  the  will  is  a  claufe  that  the  executors 

Jballbe  feifed  to  the  ufes  aforefaidy  andjhall  maie partition  and  diyifion 

of  the  land  according  to  the  manner  aforefaid.    The  faid  R.  T.  and 

J.  are  immediately  tenants  ii>  common  of  the  land  before  any  di* 

I  viflon  by  the  executorsy  in  as  much  as  there  was  a  certain  value* 

iion  made.    Mich. '37  &  38  £liz.  B.  R.  adjudged  between  Gibboa 

and  Warner.] 

.  S.7.  per  2.  If  A.  in  one  part  of  his  wiUdevifes  his  lands  to  B.  infeCj  andlH 

?*i"£afr     ^^^^^  P^rt  of  his  will  dtoifes  the  fame  to  Q  in  fee.    Thev  are  join- 

los^ro.  tenants.  3  Le.  11..  pi.  27*  Mich.  8  £liz.  Per  Dyer  an<(BrownJ. 

£.  o.Micb.  Anon. 

£liz.  C.  B.  per  Anderfon.  S«  P.  Anon,  ■      S.  P.  by  Taniield  Ch.  B<  Lane  117.  Paicb.  9  Ji» 

v^i'Arg.  Cro.  J.49.  Roll.  Rep.  320.  and  10  Mod.  521. 

« 

The  devife  3,  Devife  to  his  yonngerfons  J.  B»  and  CL  in  tail  equally  to  he  £* 
HmdC.in  '  ^^^^^h  ^m  portions  i  zndifone  of  them  dicj  then  the  two  that  fvT'* 
imVyand  vivefhallbe  next  heirs  \  per  Dyer  and  Wefton  J.  They  arc  tc- 
then  fol-  nants  in  common  \  and  they  held,  that  the  words  (equally  to  be  di- 
wor^^ia!  v*^^^)  ^*  "^^  intended  of  a  divifion  in  faft  and  pofTeffion,  but  of 
'  I  will  that  the  intereft  and  title;  for  if  a  man  brings  a  precipe  quod  reddatde 
<v^>  of  una  parte  manerii  de  D.  in  feven  parts  to  be  divided,  it  is  not  in^ 
*^^^  tended  divided  in  poffeffion,  but  divided  in  intereft  and  title.  But 
^  tfwUpor-  if  one  of  the  brothers  dies  without  iflue,  the  two  furvivors  have  bis 
/ior;.  The  part  by  purchafe,  and  are  jointenants.  3  Le.  19.  Pafch.  14  Elizi 
whole         Webfter's  cafe. 

Court  a- 

greed  this  to  be  a  tenancy  in  common,  the  teflator's  intent  appearing  to  be  fo,  by-  his  faying  thaf 
each  (hall  be  the  other's  heir  by  eqoal  porttonsf  which  cannot  be  if  ther^fhall  be  a  furvivorj 
But  had  the  words  been*  ifont  of  them  die,  th»  cvry  of  them  frail  bt  the  other's  keir,  witboot  tboft 
Ivords,  (by  equal  portions)  then  they  doubted  what  the  fenfe  of  them  would  be  ;  and  fome  of 
the  court  held,  that  they  would  be  vai(i  words,  and  fenfelefs,  and  others  doubted.  But  yet  it  was 
afterwardSi  upon  goodoonfiUeration,  adjudged  to  be  jointeoancy ;  for  fo  it  is  iroplied,  and  it  was  as 
fnuch  as  to  fay^  that  each  furviwjhalih*  the  otker^s  heir.  And.  194.  Mich.  31  Elix.  Fowler v* 
Ougle^r. 

4«  A  divife  to  two  equally^  and  to  the  heirs  of  their  bodies^  makes 

a  tenancy  in  common.    Cro.  £•  696.  cites  iSElias*  Shepherd*( 

cafe. 

land  d0«  5^  So  devife  to  two  and  their  heirs,  equally^  is  a  tenancy  in  com« 

¥ifed  to       mon }  but  a  devife  of  land  to  two  equally  and  to  their  heirsy  is  a  join- 

^^^  ^     tenancy.  Cro.  E,  696.  Mich.  41  Eliz.  B.  R.  Lewcn  v.  Cox. 

vidtd  hemctn  fbemandtathtir  bursp  makct  a  tenancy  in  common.  Toth.  143.  cites  4!  £liz«  Ui^^ 
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6.  Lands  are  Jevtfed  to  two  men^  and  to  a  child  en  ventre  fa  mere  \ 
the  child  (hall  take  by  the  devife,  but  whether  in  common,  or  in 
jointure,  Dyer  Ch.  J.  doubted.  Mo.  177.  pL  312.  Mich.  24  Eliz, 
Anon. 

7.  A.  having  two  daughtcris,  (his  heirs)  devifes  his  land  to  them 
in  fee.  per  Cur.  they  fhall  hold  by  the  devife,  becaufe  he  gives 
another  ejlate  to  them  than  defcendid  j  for  by  the  defcent  each  of  them 
had  a  diftind^  moiety,  but  by  the  devife  they  are  both  jointenantSf 
and  the  furvivor  ihall  have  all.     Owen  65.  Hill.  37  £liz.  Anon. 

8.  If  a  man  had  land  in  borough  tnglijh^  and  guildable  landsy  and 
divifed  aU\i\s  lands  to  his  twofons^  and  dies,  both  of  them  fhall  take 
jointly,  and  the  younger  (hall  not  have  a  diftin£l  moiety  in  the  bo« 
rough-engliih,  nor  the  elder  in  the  guildable  land,  but  they  are  both, 
jointenants ;  per  Fenner.  Owen  65.  Anon. 

9.  A.  devifes  all  his  lands  to  B,  and  after,  in  the  (ame  will,  devi- 
fes BlacJt  Acre  to  C  They  are  tenants  in  common ;  but  if  he  de- 
vifes alibis  lands  to  B.  and  after,  in  the  fame  will,  devifes  all  hit 
lands  to  C  By  this  they  are  jointenants  by  intention  of  devifor* 
Yclv.  209.  Mich.  9  Jac.  B.  R.  Wallop  v.  Derby. 

10.  Devife  to  five,  their  heirs  and  afSgns,  all  of  them  to  havf  t  ^96  1 
fart  and  part  alike^  and  the  one  to  have  as  much  as  the  other.     Ad-  $  p  ^ 
judged  that  it  is  a  tenancy  in  common.     Uet*  29.  Trin.  3.  Car.  Cro.*E. 
C«  B.  James  and  Thoroughgood  v.  Collins.  696.incaf# 

of  Lewen 
V.  Cox.— cites  2  &  3  Pb.  &  M.  BendV 

1 1.  A  devife  to  two  equally  to  be  divided  between  themj  and  to  the  But  equally 
furvivor  ofthem^  makes  a  jointenancy,  on  the  expreis  import  of  the  '^'^'^^^tl 
laft  words.  Per  Hale.  Vent.  216.  Trin-  24  Car.  2.  B.  R.  in  cafe  ^thout 

'of  King  V.  Melling.  adding 

vnortf 
makes  a  tenancy  in  common.    Verji.  3*  Hill.  1681.  Thickrtefs  ▼•  Vernon.  'Though  xhif 

words  (eqoMIy  to  be  divided  betwixt  them)  fomeiimes  in  a  will  may  make  a  tenancy  in  comraon, 
only  by  way  of  conftru^ion,  and  that  it  was  the  intent  of  the  tcdator,  that  there  Ihould  beadivi- 
lion  or  partition^  yet  if  afterwards,  in  the  will,  it  is  declared  it  (hould  go  to  the  futvivsr,  th.ic 
would  0^11  fach  conllniflioo,  and  it  woiUd  be  a  joint -eftnte,  even  in  the  cafe  of  a  devife  by  will. 
a  Vera.  323.  Mich.  1694.  Clerk  v.  Clerk  aud  Lady  Turner.— S. P.  Sti.  an.  Hurd  v.  Leu* 
thidi. 

12.  A.  devife  to  A.  and  B»  faying  25/.  per  ann,  out  of  the  rentfc 
to  C.  during  his  life,  viz.  12  /.  lo ;.  by  each  of  them,  is  a  tenancy 
in  common  i  per  Jcfferies  C.  Vern.  353.  Mich.  1685.  Kew  v. 
Roufe. 

13.  A.  devifed  to  B.  his  daughter,  and  to  C.  D.  and  £.  his  grand- 
daughters by  another  daughter  deceafed  the  rents  of  S,/or  ^oyearsj 
to  hold  by  equalpartSy  viz.  B.  to  have  the  moiety^  and  the  three  grand- 
daughters the  other  moiety,  and  if  either  die  before  the  30  years 
expired,  then  the  faid  term  to  be  for  the  benefit  of  the  furvivor^  and  if 
they  all  die,  then  the  fame  was  devifed  over  to  others.  The  words 
of  the  will  (hew  them  to  be  tenants  in  common  ^  for  equally  to  be 
divided  runs  to  the  moieties.  Adjudged  and  affirmed  in  error. 
3  Mod*  209.  Pafch.  4  Jac.  B.  R.  Anon. 

14.  A  truft  by  devife  was  that  the  profits  (hould  be  equally  divided  S.  C. 
tetween  M^  bis  wife^  and  B.  his  daughter  during  the  Hfe  of  M.  and  y"*^*' 

after    *^'  ^*'  * 


48^  •  3fofntenantar^ 

4i,Pafch.  afiir  Jid.^s  death  to  the  ufirf  B*  in  taily  remainder  over;  If.  JUJ 

17°\'  ^^  tuitfjout  ijfui^  living  M.    Tnist  by  the  opinion  of  the  judges  of  C* 

wkll^ir  ai  ^'  ^^  whom  it  was  referred,  is  a  tenancy  in  cbmnion  between  M^ 

Lw  oftrf.  and  E*    So  that  M.  has  no  title  to  B/s  moiet^f  either  by  fiirvivor- 

rater,  and  fljip  or  implication  j  nor  docs  that  moiety  eidief  defcend  or  refuk 

k  wM  m-  ^°  ^^  ^^^^'^  ^"^  ^  ^^  *^  moiety  during  M/s  life,  it  was  an  in^ 

filled,  that  Urcfl  undifpofed  ofy  and  in  nature  of  a  tendency  fer  auier  vte^  and 

thence  coiifequcntly  belonged  to  the  adminidrator  of  B«  and  decreed  accord* 

Jafnand  '"S'^*  ^  ^^^"'  43^*  ^^'^*  '7^''  P*^»^'PS  V-  PHilipS* 
Beceiriry  implication  tliac  M.fliould  have  it  for  her  life.  And  the  reportarndtes  thediifanenC 
opinions  on  this  caiV,  viz.  The  Mafler  of  the  Rolls  held,  that  M.  and  H.iwere  jointenants,  and 
that  all  furvived  to  M.  Afrerwjrds  on  appeal^  Lord  Somers  held,  tint  M.  and  B.  were  tenants 
in  common,  and  tliat  B*'s  eUaie  daemnining  h)'  her  deaths  the  .remainderman  or  reveri«oner  had 
a  right  to  that  moieiy.  Afterwards  Lord  Wright  was  of  opinion,  that  aa  eftatc  by  impli- 
cation ar'^fe  to  M.  in  B.'s  moiety  af'cr  B.'s  death.  But  up^n  referring  it  to  tlic  court  of  C.  B.  ihcy 
conceived  that  R.  and  M.  were  ten.intif  in  common,  and  that  M.  had  an  dffate  per  aoter  rie, 
wliich,  upon  the  llatute  of  frands  (ttiat  takes  away  occupancy)  ought  to  go  to  B.'s  aulminiftratri^t, 
viz.  M.  the  mother,  and  that  B.  had  not  an  eftnte  tail  in  the  trufl ;  for  that  mergers  are  odious  in 
equity^  and  never  allowed  unlefs  for  fpecial  reafons. 

5- c.  Ti  15.  A.  devifed  his  lands  to  his  nieces  E.  and  J*  equally  to  be  £vi- 

^0^.  and  *  ^^  between  them  during  their  liveSy  and  after  the  deceafe  of  them  two. 

Holt  Ch.  J.  then  to  the  heirs  of  J.  and  dies.     }•  dies,  living  E.   Adjudged  that 

•fdlivered  £.  and  J.  Were  jointenants  during  life,  and  the  fee  to  the  heirs  of  J. 

onhc  "™  ^^t  ^-  ^o  ^"Joy  ^^^  f°^  ^«r  ^*f^-  And  HoltCh.  J.  held,  that  by  mak- 
court^  that  ii^  it  a  tenancy  in  common,  the  devife  might  be  in  danger ;  for  if 
tins  was  a  £,  had  died  firft,  what  would  become  of  that  moiety?  for  a  contin* 
^^^t^u\  B^"^  remainder,  which  cannot  take  ciFeft  when  the  particular  eftate 
0K  remuii.  determines,  is  void.  And  afterwards  it  was  adjudged  a  jointenancy. 
ikr  ^uo^dtbe  Holt's  Rcp.  3/0.  Pofch.  6  Ann.  Tuckerman  v.  JeflVies. 

Wioifiy  is 

cc/a/i/^M/.— S.  C.  cited  Tr.  11  Geo-  Arg.  9  Mod.  158.  in  cafe  of  Barker  v.  Eyles. 

F  ^87  ]  16.  A.  debt  of  20,000/.  was  bequeathed  to  jive^  Jljare  and  Jbare 

This  de-  o^^ike^  equally  to  be  divided  between  them,  and  if  any  of  them  die^  then 

crec  u  as  his  jhare  to  go  to  the  furvivors  orfurvivor  of  them.     Ld.  C.  Cowper 

rcverfrJ  on  held  this  to  be  plainly  a  tenancy  in  common,  from  the  words  (ilure 

thrioab.  ^"^  ^^^^^  ^'^^ »)  ^"dby  the  iubfequent  words  (if  any  of  them  die. 

Ibid,  in  a  his  (hare  fliall  go  to  the  furvivors,  &c.)  theymuft  oe  intended,  if 

note  added  any  of  thcm  die  in  the  life  of  the  tettator,  and  fo  every  word  of 

ancUa-^s'^ '  *^^  ^''*^  ^'^^  ^^^^  ^^^  operation.     And  without  that  claufe,  if  any  had 

though'  died  in  teftator's  life,  fuch  child's  part  would  have  been  a  lap^d 

tiuxre,  legacy^  and  have  gone  to  the  executor  as  undifpofod  of  by  the  will, 
the^^fe^of  ^"^  that  to  under  ftand  it  thus,  viz.  if  any  of  them  (hould  die  before 

Stkinoer  the  receipt  of  the  money,  it  would  be  intircly  dehors,  there  being 

yij  Phi-  nothing  in  the  will  to  juftify  fuch  conilruftion.    Wms*s  Rep.  90. 


A 
I, 

creed  at  the 


1.1  M  dc-      Trin.  1707.  Ld.  Bindon  v.'Ld.  Suffolk. 


.Kelts,  Mich*  1730,  Lor  J '  Cowpcr's  opinion  be  not  adhered  to?  Wms'j;  Rcp.  97  «— — The 
nvoid  (furvivor)  muft  fi^nify  fomcrhing,  and  therefore  it  (hall  he  c^n/Irufi,  tjany  of  tbtm.  dU  kfi*e 
thi  nrttey  reeel^rd.  MS.  Tib.  cites  S.  C.  1 6  Jan.  1 707.  and  ftates  tiie  debt  beqiieatlicd  to  have  been 
a  dtfptrutt  dtibi, 

G.  Equ.  R.       1 7.  A.  devifed  feveral  leafehold  houfes  to  B.for  lift^  and  after  B*s 
14^.  §.  C.       g^^fj  ^Q  j^.  aj^dher  3  children  equally  among Jtthenu    Decreed  tb  be 
a  tenancy  in  common,  though  no  mention  of  any  divifioa  to  be 
made.  Ch.  Free.  491.  Pafch.  1718.  Warner  v.  Hone* 

18.  A* 
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i8.  A;  deviled  land  to  be  fold  for  payment  of  debts,  arid  the  fur*  '^^^^  <*«- 
|)lus  to  be  vefted  in  land  and  fettled  >»  n.  and  C,  and  the  furvivor  $f  ^,^d*on 
thenh  ^^^  their  heirsy  equally  to  be  divided  between  them  Jhare  andjhare  appeal  to 
4ilike.    B.  died  in  A,'s  life-time ;  then  A.  died  leaving  J.  S.  his  heir  t|^Houfcof 
at  law.    The  qiieftion  was,  if  this  was  a  lapfed  devife,  and  (hould  3,3  f/'^^ 
go  to  the  heir  at  law^  6v  to  C.  the  furviving  devifee*     This  cafe,  Mod,  157. 
coming  before  Ld,  Commiifioners  Raymond  and  Gilbert,  was  put  ^^^'  S.C. 
off  for  difficult^,  and  afterwards  Ld.  C.  King  held,  that  by  the  nrft 
part  of  the  will,  they  were  plainly  jointenants  for  life,-  and  the  after 
words  importing  a  tenancy  in  common,  they  are  tenants  in  cotA*- 
mon  of  the  inheritance,  and  fo  every  word  of  the  will  takes  effeA, 
and  B.  dying  in  the  life  of  A;  thereby  C.  became  intitled  to  the  whole  ^ 
for  life,  and  the  inheritance  beine  devifed  in  common,  the  one 
tnoiety  having  lapfed  by  the  death  ofB.  in  J's  lifey  therefore  C.  {hall 
take  all  for  life,  and  a  moiety  of  tne  inheritance  (hall  defcend  to  A.'s 
heir  at  law,  expe£bnt  on  C.'s  death,  and  the  other  moiety  of  the  fe^ 
to  C.*s  heir.   2  Wms'sRep.  283.  Pafch.  1725.  .Barker  v.  Giles. 

19.  Devife  to  trujlees  and  tkar  heirs  in  truft  for  5.  for  life^  re 
maindir  to  the  children  of  B.  by  her  then  hufband,  in  truft,  that  they 
fliall  have  the  profits  tnereof  when  they  come  of  age.    The  chil- 
dren will  take  a  fee  as  tenants  in  common^   Mich.   11  GeOi  I* 
^Mod.  104.  Bateman  v.  Roach» 

(L)  Tenants  in  Common,  In  what  Cafes  they  (hall  feeCraoe 
be   Jointenants,  or  Tenants  m  Common*    [By 
Deed,  Gf^.] 

f  f.  T  F  a  man  Itafesfhr  life^  the  remainder  to  the  right  heirs  of  J.  (G)p!.  r.5« 

*  5»  and  J.  Jj.  who  are  alive^  their  heirs  fliall  lake  this  re-  c«  cites  18 
mainder  in  common  and  not  jointly;  becaufe  they  cannot  take  it  ^-J**** 
at  one  time.     For  both  by  intendment  will  not  die  at  one  time.  ] 

[2.  If  a  man  gives  to  baron  andfeme^  and  y.  and  to  the  heirs  of 
the  l$dy  of  y.  the  remainder  to  him^  and  to  the  right  heirs  of  the 
baron  ^anafevu^  their  heirs  fhall  take  in  common  for  the  caufe  afore* 
faid.  Uubitatur.  38  E.  3.  %b^  ] 

[  3.  So  if  a  man  leaje  to  A.  the  remainder  to  him  and  to  the  right  f  ^gg  1 
heirs  ofBu  who  is  alive^  they  (hall  take  the  remainder  in  common  |  "■ 

becaufe  they  taJte  the  eftate  atfeveral  times.    38  £.  3.  26.  b.  ] 

[4.  V  M%  hyhxs  Miction  acknowledges  himfelfteneri  tc  ohligAri  ifamaais 
iecano  &f  capitulo  Eborum  (Sf  A.  Bk  and  CL  Z).  in  2000  marks fohendis  bound  in 
eijdem  decano  ^  eapituloy  in  this  cafe  the  dean  and  chapter  are  te-  '5?'-  ^^^ 
nants  in  common  with  A»  6.  and  C.  D.    Becaufe  the  body  politick^  fecuiar"and 
having  a  feveral  capacity  from  the  body  natural^  cannot  take  jointly  the  one 
with  them,  and  the  fohendis  to  the  dean  and  chapter  does  not  alter  ^?i'/^" 
the  cafe,  but  is  voidj  being  contrary  to  the  premijfesy  which  is  a  per-  forViv^  but 
fe£l  *  lien  of  itfelf,  and  therefore  after  the  death  of  A.  B.  and  C.  D.  tbefurvi- 
the  dean  and  chapter  cannot  bring  action  of  debt  upon  this  obligation  v<^»^"<'  ^be 
folely,  but  muft  join  with  the  executor  of  the  furvivor  of  ^the  iaid  fu^cifor^ 
A.  0.  and  C.  D.    For  this  is  joint  between  them.    Mich.  9  Car.  the  other 
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jn  an  adlkm  K  R.  between  the  dean  and  chapter  of  St.  Peter's  of  Yort,  and 

noulfcir'  ^'  Power  defendant,  adjudged  upon  a  demurrer,  that  fuch  adion, 
Beet  in  an  brought  by  the  dean  and  chapter  only,  is  not  well  brought;  but 
•aioii  of     judgment  againft  him,  I  being  of  the  defendant's  counfel.    Intratur 

J^*."-    Tr.  3  Car.  Rot.  350.  ] 

psnAHf  pL  54    I    *  Grig.  (X.ier.) 

Jenk.  1130.  [  5.  If  a  man  enfeeffi  A.  to  the  ufe  of  him  and  B*  thcyflwll  not  be  • 
pl.60.—  tenants  in  common  out  jointenantsj  for  both  {hallconu  in  by  the 
Mar^  /tffwfir.  Tr.  7  Ja.  Curia  Wardorum  Some's  cafe  in  Curia  Wardo- 
«  13  Rep.  rum  dubitatur.  But  ♦Mich.  7^Jac.  this  was  refolved  by  the  3 
55.  s.  c.  judges,  and  the  attorney  of  the  wards  accordingly.  M«  5  Ja*  B.  R. 
was°objea-  ^^j'-^^gcd  pcr  Curiam,  between  Loe  and  I^ee.  J 

cd,  that  A.  being  enfeoffed  tci  the  only  ufe  of  him,  and  B«  and  their  heirs,  that  yf.  is  in  by  thewnmA 
loMf  intl'e  fcr,  and  then  the  limitation  of  the  ufo  to  him  and  B.  and  tlieir  heirs  cannot  dgvffi  tbt 
0ftat€  which  Vftu  'J'fitd  \n  A,  by  the  cnmimn  inu  and  vjl  it  in  him  in  tb^^pnft  by  force  of  the  JL.tHte^  aC' 
cording  to  the  limitation  of  the  ufe,  and  I'o  as  to  oi'.e  moiity  A.  ihouul  he  in  by  the  feoffment  irt 
the  per,  and  B.  as  to  the  other  moiuty,  (honld  be  in  by  the  (titute  according  to  the  limitation  of 
the  ufe  in  Che  pofty  nnd  confequently  tenants  in  comnion.    1 3  Rep.* 55.  Samm^s  cafe« 

6.  Jointenants  are,  as  if  a  man  be  feifed  of  certain  lands  or  te- 
nements, &c.  and  enfeojfeth  two,  three,  four,  or  more,  to  have  and 
to  hold  to  them  for  term  of  their  ilvesy  or  for  term  of  another's  life, 
by  force  of  which  feoffment  or  Icafe  they  are  fcifed,  thefe  arc  jointe- 
nants.   Co.  Lite  180.  a.  f.  277. 

7.  yflfo  if  two  or  fhree^  ^c*  dijpiji  another  of  any  lands  or  tene- 
ments tp  their  own  ttfry  then  the  difleifors  are  jointenants*  But  if 
they  difleife  another  to  the  ufe  of  one  of  them^  then  they  are  not  join- 
tenants,  but  he  to  whofe  ufe  the  difleifm  is  made,  is  folc  tenant, 
-and  the  others  have  nothing  in  the  tenancy,  but  are  called  coad* 
jutore  to  the  difTeifln,  &c.  Co.  Litt.  180.  b.  f.  278. 

As  if^mtn  g.  Tenants  in  common,  are  they  which  have  lands  or  tenements 

io\^llZ^  infee-fimpk^fie  tally  cr  for  llfe^  &c.  hy  fever al  titles,  and  none  of 

in  fee,  and  them  know  of  Qiis  his  feveral,  but  ought  by  the  liiw  to  occupy  thcfc 

the  t  of  lands  or  tenements  in  common,  and  pro  indivifo  to  take  the  profits 

tttT^hrch  i"  "'"'"°"-    ^°'  Litt.  f.  i92.  • 

to  him  belongeth,  to  anotheri«/«',  now  the  alienee  and  other  jointe'^ant  arc  tenants  m  common  i 
becaufe  they  are  in  fiich  tcnftmenii  by  fevenil  titles  ;  for  the  alienee  comeih  to  the  moiety  by  the 
,  feoffment  of  one  of  the  jointenants,  and  the  oihev  jotnteiiaut  luth  the  other  moiety  by  force  of  the 
fird  feoffment  made  to  him  and  to  his  companion,  &c«  and  fo  they  are  in  by  feveral  titles,  that  is  to 
fay  by  feveral  feolfments.    Co.  Litt.  1*.  i^u 

S»  if  q.  Alfo  t(  three  jointenants  be,  and  one  of  them  aliens  that,  which 

tnvo  par.  ^Q  \{^YTi  Dclongeth,  to  another  man  in  fee,  the  alieneo  is  tenant  ia 

•nJ  th^w*  conin^on  with  the  other  two  jointenants ;  but  yet  the  other  two 

«aI<  iier  jointenants  are  feifed  of*  the  two  parts,  which  remain,  ioimlyi  and 

part,  the  of  thefe  two  parts,  the  furvivor  between  them  two  holdeth  place. 

other  pr.r.      q       j^j       ^ 

the  alienee  arc  tenants  in  common.  Co.  Litt.  195.  a.  f.  3090 

*[489]   .  .    .  . 

Sfp  It  is  10.  Jlfo  if  there  be  2  jointenants  in  fee,  and  the  one  giveth  nis 

^^'^\®"  *  .f    P^**^  *o  another  in  tail^  and  the  other  giveth  his  part  to  another  in  tailj 
i^jr  ftir  hft,  ^^  ^^^^  ^^^  tenants  in  common;  &c.    Co.  Litt.  f.  205. 

A^  is  m<ttle ;  for  in  tliat  cafe  alfo  the  leffces  are  tenants  io  com  moo.    Co.  Liu.  11(9.  b. 

II,  H 
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1 1.  If  ^fitne  Be  endowed  of  the  third  part  of  a  millj  the  heif  and 
the  feme  are  not  tenants  in  common,  but  fcveral  tenants  for  the 
heir  (hall  have  two  toll  difheS)  and  the  feme  the  third  toUdifh  in  a  place 
by  itielf;  the  reafon  feems  to  be,  becaufe  dower  Jhall  be  affigned  by 
vietes  end  bounds,  Br.  tenants  in  common,  &c.  pi.  26.  cites  23  H^ 
3.  and  Fitzh.  Affife  435. 

12.  Fine  offender  Uvied  to  htm  that  isfeifed^  and  to  another  that 
is  notfeifed  makes  the  ftranger  to  be  jointenant.  Br.  Fines,  pi.  77. 
cites  22  AfT.  54. 

13.  Note  a  diverfity,  when  the  eflate  of  inheritance  is  limited  by  j^'  »f » 
tne  conveyance^  there  are  no  feveral  eftates  to  drown  in  one  another,  madc^/'aw 
But  when  the  eftates  are  divided  into  feveral  conveyances^  their  par*  men,  for 
ticular  eftates  are  diftinft  and  divided,  and  confequcntly  the  one  their  tivei^ 
drowns  the  other.  Co.  Litt.  182.  a.  b.  "^tfj^r 

grants  the  rtverjion  to  them  two  and  tbev-  bfin  of  the  titfo  bodies^  Thcjointuri  it  fevered,  and  they  are  tC« 
Hants  in  cummon  of  the  polTelilon.  Cu.  iitt.  182.  b. 

14.  If  two  joinienants  in  fee  be,  and  they  both/e/«  in  a  leafe  to  an  -^  ''/\**^ 
^hbot  and  a  fecular  man  fpr  term  of  their  lives,  here  the  reverfion,  ai^fo*",*** 
that  is  dependant  upon  feveral  freeholds)  is  fevered.     Co*  Litt.  twofecuiar 
191.  b.  «*«»  'o  . 

have  and 

bol^  the  one  moiety  to  one  for  /j/lr,  and  th  otber  lYioicCy  to  the  other  for  Itfe»    Co.  Litt.  191*  b.  29Z.   a. 

15.  If  lands  are  given  to  ttvoy  to  bold  the  one  moiety  to  the  one  and  BcownL^u 
his  heirs^  and  the  other  moiety  to  the  other  and  his  heirs ;  they  are  te-  flTbou  ^* 
nants  in  common.     Co.  Litt.  f.  298.— Becaufe  they  have  feveral  jt  be  raoiy 
freeholds,  and  an  occupation  pro  indivifo.  Co.  Litt.  190.  b.  one  deed,  yet 

they  art  dif- 
//*?  conveyance,  and  livery  to  the  one,  fecundum  foriram  chartaewill  not  avail  the  other;  per 
Holt  Ch.  J.  12  Moc!.  501.  Mich.  1 1  W.  ^.  in  cafe  of  Fifhcr  v.  Wigg. 

Nota.  The  btibfrJ.  ..t  fevers  the  f)  emifrsy  that  prima  facie  feeroed  to  be  joint ;  for  an  exfrefs  eftate 
controulsau  implit-d4.itatc.   Co.  Lite.  iq.  a.  b. 

E^ualiy  to  Is  divifuJf  or  equally  divided  makes  no  didrihution,  nnd  is  repugnant  to  tenancy  ia 
common.  But  one  moiety  to  the  one  and  the  other  moiety  to  the  o'.her,  is  of  a  moiety  undit/ided, 
and  tlierefoie  a  tenancy  in  common.  But  \^  ttifenty  acres  bt  %\veti*haheneP  to  act es  to  one  and  lO 
mres  to  the  otljer,  the  hahend'  is  void,  l^eciufe  thp  didribution  would  be  repugnant  to  the  nature  o£ 
trnancy  in  common;  which  mult  only  he  of  a  moiety,  &c  undivided;  and  if  thefe  words  would 
fi<?nify  any  thing,  the  parties  could  not  ukc  'till  divifion.  la  Mod.  ;^02.  In  cafe  of  Fifiier  v« 
^^'5gs.— ••  The  |iaheiidum  is  void,  and  they  are  jointeiLintSy  per  Holt  Ch.  J.  1  Salk.  391. 
Hill.  lo  W.  3.  in  cafe  of  Ward  v.  Eyerard. 

If  a  mtinor  is  granted  to  twi  in  the  piemilTcs  hnhend'  the  cw  moiety  to  one,  and  the  other  moiety  to  tbt 
•'her,  thofe  wori'.s  cannot  make  a  tenancy  in  common,  it  being  the  natuie  of  that  eiUte  for  tb« 
tenants  to  be  feifed  pro  indivifo.  per  Holt  Ch.  J.  WrnVs  Rep.  i9H'dL  Z7oa  io  cafe  of  FUhet' 

T.  Wigg.  » 

16.  If  a  man  feifed  of  land  enfeoffs  another  of  the  moiety^  without  Soo{tL 
iaying  any  thing  of  affignment  or  limitation  thereof  infeveraltyy  at  third  or    - 
the  time  of  the  feoffment,  the  feoffee  and  feoffor  (hall  how  their  parts  f^'^P\^,^ 

in  common.  Co.  Litt.  1.  299.  there  u  aa 

eidvmufoH 
afpendani,  they  are  alfo  tenants  in  common  of  the  advowfos.    Co.  Litt.  190.  b. 

17.  Two  jointenants  in  fee;  one  leafe  s  his  part  to  another  for  T  ^qq  1 
bis  life.   The  tenant  for  life  and  tho  other  jpintenant  are  only  tenants    ,  jE^d. 
in  common  during  the  life  of  tholeffor.    to.  Litt.  loi.  b.  f.  30a.     taS.  S.  C. 
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1 8.  If  an  alien  and  a  fubjt^  purchafe  lands  in  fee,  tbey  arejoin^ 
tenants,  and  the  furvivonhip  (hall  hold  place^  &  nuilum  tempus  oc* 
currit  regi  upon  an  office  found.     Co.  Litt.  i8o.  h. 

J  9.  As  there  are  iointenants  by  dijfeijin^  fo  are  there  jointenants 
by  abatenunty  intrufion^  and  u/urpation,     Co.  Litt.  i8i. 

20.  If  I  give  a  norfe  to  two  habend'  the  one  part  to  the  one,  and 
die  other  part  to  the  other,  yet  they  are  jointenants  of  the  borfc. 
Mo*  64.  Trin.  6  Elizv— So  of  a  wcod-,  tlie  divifion  will  not  alter 
the  joint  intereft.     Ut  ante. 

21.  jf*  tenant  fir  lifij  B.  leflee  for  years  to  begin  after  the  death 
of  A. — B.  dies.  A.  and  the  adminiftrator  of  B,  joined  in  thepurchafe 
rftbe  fie  Rmfli  ofthe  land  dimjed\  per  Dyer,  the  tenant  for  life 
and  the  adminiftrator  are  tenants  in  common  of  the  fee.  4  Le.  37, 
38.    6  Eliz.  C.  B. 

22.  Fine  was  levied  to  A.  and  B.  to  the  ufe  of  A.  B.  and  C,  They 
are  all  jointenants,  though  A*  and  B.  was  in  by  the  fine  at  common 
law*  Noy.  124.  Watts  v.  Lee,  (ays,  it  was  adjudged  accordingly  in 
the  cafe  fkzfioffhent  in  21  Eliz.  ut  ante,  cites  D.  20* 

23.  If  two  tenants  in  common  enfeoff  B,  to  their  ufe,  they  are  te- 
nants m  common  of  this  ufe.  But  ifthqr  ievy  a  fine  to  B.  to  their 
ufe,  they  are  then  jointenants.  Arg.  Goldfb.  68.  Mich.  29  &  30 
Eliz. 

24.  A.  lea/ed  land  to  B.  his  fin  and  M.  his  tvifi^  iff  eorum  primo* 
fenito  proli Jucce/Kve.     By  this  grant  the  ifTue  is  to  take  jointly  with 

B.  and  M.  fo  that  if  they  have  no  iflue  at  the  time,  an  after  born 
iflue  (hall  take  nothing  by  the  grant,  Cro.  £.  !2i.  Mich.  30  &  31 
Eliz.  B«  R.  Stevens  v.  Lawton. 

25.  A.  feifed  of  land  in  fee,  has  iflue  two  fons,  B.  the  cldeft  and 

C.  the  younecft,  and  makes  feoffment  to  the  ufe  of  himfelffiir  lifiy 
remainder /9^.  in  tail^  remainder  to  C.  W  primogenitofilio pradiiit  Q 
fcf  hirred*  mafculis  primogeniti  filii  of  the  fiid  Ck  and  for  default  of 
fuch  iCiie,  remainder  thereof  to  the  heirs  males  ofQ  and  of  A.  remain* 
der  over.  By  this  remainder  limited  to  the  heirs  males  of  the  body 
of  C.  and  of  A.  they  have  '"evjral  cftates  tail.  Cro.  E.  219.  HilL 
33  Eliz.  B.  R.  Smyv.Chown. 

^""^  ^2**,  26.  Feoffment  to  his  daughter  and  tivo  others  to  the  ufe  of  her  and  the 
i^s'vouchBd  ^^""^  ^f  ^^'^  ^^'"^h  adjudged  that  (he  has  fee,  and  that  ihe  and  the 
fuch  cafe  to  others  are  tenants  iu  common.  ¥  or  feoffee  to  the  ufe  of  himfelf  takes 
be  held  fee  by  the  livery  and  not  by  limitation  of  the  ufe,  D.  200.  Marg.  pi. 
Io%^ur,r'  60.  cites  Hill.  43  Eliz.C.  B.  becvvcen  Reading  andNorris. 

waff  afterward  reverTed  and  adjudged  Tee  in  B.  R.  ihid.— — And  this  cafe  .of  Reading  and  Not- 
Kis,  being  reported  at  readmf?  io  Lincoln's  Inn,  Lenti  1632.  rfarrifon- kfttrer  took  a  <//W>;^ 
Sif^jffn  thii  cjins  and  S.tmin's  caj\  For  tUre  a!}  the  fee  pajfed  !9  the  fame  f.irtieSf  and  therefore  join- 
teoaatfy  but  ocherwifiS  here  fur  the  benefit  of  the  remainder.    Ibid. 

28,  Lcrdofsi  manor  in  confideration  of  i  oo/.  paid  by  J.  S.  his  copy* 
holder  of  inheritance  by  indenture  between  him  of  the  one  part  and 
J.  S.  and  R,  S»  fon  of  J.  S.  of  the  other  part  infeoffs,  releafes  andcon^ 
'  firms  to  y,  S.  habendum  to  J,  S.  and  R,  S.  and  their  heirsy  and  co- 
venanted  that  all  afTurances  fhould  be  to  thofe  ufes,  and  livery  was 
xnade  fecundum  formam  chartae.  Refolved,  that  though  this  convev- 
ahce  (ball  enure  by  way  of  feofibienf.  and  that  J.  S.  only  (hall  take 

by 
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by  the  liVcry,  yet  either  by  feofFment,  or  by  rcleafe,  or  confirmation 
which  may  enure  to  an  ufe  as  well  as  a  feoffment,  R.  S.  ihall  take 
together  with  J.  S.  by  the  limitation  of  the  ufe  in  the  habendum  as 
jointenant  of  the  ufe,  which  being  executed  by  the  ftatute  6f  27 
H.  8.  ofufes  made  them  jointly  feifed  of  the  intereft  and  pofleffion. 
Ley.  13  Trin.  7  Jac  Samme's  cafe. 

29.  If  a  *  dljjetjin  be  had  to  the  vfe  oftwo^  and  one  agrees  at  §ne  time^t  T  jrx  •  1 
and  the  other  at  another  time,  they  (hall  be  jointenants.  13  Rep.  1-^9  J 
56.  Mich.  7  Jac.  in  Samme's  cafe.  ^*!' ^'f^?^- 

,  wife  itjsof 

•fftu  which  pifi  ty  tb<  ^o.tanvi  /.ixu ;  and  therefore  if  a  grant  bc  made  bv  deed  to  A»for  li/r,  the  Temainm 
iLr  to  the  rick'  htin  r>f  U.  an,i  C\  Ufify  and  B.  Kn  ijfue  andtUfi,  und  after^Mardi  (7.  bas  iffut  und  JUtf  2^ld 
Chen  ^'i.  dies ;  in  tliis  cafe  the  heirs  of  B.  and  C.  Jrc  nut  jotiuenantSt  becaufe  Chough  chc  remain- 
Uer  bc  limited  by  one  grant  or  fine  and  by  joint  words,  yci  becaufe  by  B/s  death  the  remainder  9» 
to  one  moiety  vcf>ed  in  Iiis  heir  atid  by  the  dr.uh  of  C.  the  other  moiety  veiled  iu  his  heir  ac  fevc- 
ral  rimes  they  cannot  be  jointenants.  13  iUp.  57,  cites  24  E.  3.  Joimter  in  adtioii  iq.-..*.**  Cor 
X.itt«x38.  a. 

30.  If  a  tree  grows  in  an  hedge  which  divides  the  lands  of  A»  andB* 
and  by  the  roots  takes  nourifhmcnt  in  the  land  of  A.  and  alfo  of  B. 
they  are  tenants  in  common  of|this  tree,  and  fo  adjudged.  2  Roll. 
R.  255.  Mich.  20  Jac.  B.  R.  Anon. 

31.  A  deed  of  tritfis  to  pay  the  profits  to  three  in  equal  manner  till 
fuch  an  age,  and  then  to  convey  the  inheritance  to  them  in  like  manner^ 
this  makes  tenancy  in  common,  as  well  as  if  it  was  in  a  will,     i. 
Lev.  232.  Hill.  10  &  19  Car.  2.  in  Cane.  Bois  v.  Rowell.  ' 

32.  A  feoffment  v/as  made  to  two  and  their  heirs  equally  to  be  ^V  Holt  C\\,  J. 
vided'y  Scrogs  and  Dolben  were  of  opinion  that  the  feoffees  were  (i*^^|J\?i 
tenants  in  common,  and  not  jointenants,  but  Jones  differed;  cited  jndgmene 
per  Gold.  J.  Wms's  Rep.  16.  as  Pafch.  32  Car.  2.  B.  R.  Smithy,  was  given 
Johnfon.  "*^^?*y 

-^  was  fatis- 

ficd  with  it,  and  that  afterwards  the  rule  for  judgment  was  difcharged,  and  an  nlterius  conciliiifn 
awarded  and  then  the  party  dieJ  ;  fo  no  judgment  was  given.  Wms's  Rep.  22  in  cafe  of  Fiiher  v* 
^Vigg. 

33.  In  a  covenant  to  ftand  feifed  to  the  ufe  of  A.  for  life,  and  l>-«5-P'« 
after  to  two  to  be  equally  divided^  and  to  their  heirs  and  afligns  for  inv.^5c» 
ever.     Per  Lord  Keeper,  the  inheritance  is  in  common  as  well  as  —Thlu 
the  eftate  for  life;  he  faid  it  had  been  held,  that  where  the  words  dif^in^iwi 
were  {to  two  equally  divided)  that  fljould  be  in  common,  otherwife  pi^^^and 
if  the  words  were  (equally  to  be  divided)  but  are  fince  taken  to  bc  either 

all  one ;  nay, a  devife  to  two  equally  will  bc  in  common;  here  there  ^<^^^ 
ihall  not  be  fuch  a  conftruftion  as  to  make  one  kind  of  eftate  for  jIJf^en*n- 
life,  and  another  of  the  inheritance,  and  furvivorfhip  is  not  favour-  cy  unJcfs  in 
cd  in  prejudice  of  the  heir.    Pafch.  36  Car.  2-  2  Vent.  365.  Anon.    »  will. 

Sh<iw. 
Pari,  Cafes  arc— Ahr.  Equ.  Cafes  291.  Ffual/y  tn  he  tSvidtd  makes  tenants  in  commoii 

in  a  will,  not  in  a  deed,     i  Salk.  39.  per  Holt  Ch.  J.  in  cafe  of  Ward  v.  Eveiard.  Ibid. 

391  .$.  P.  per  Holt  Chf  J.  in  cafe  of  lurrender  of  a  copyhold,  but  adjudged  e  contra,  according  to  tho 
opinion  of  two  otlier  juUices,  yiflier  v.  Wigg.— A.  fmrrefidena  a  copyhold  to  his  five  children,  e* 
qually  to  be  divided  hciwtfm  them  andtUir  rcfpe^irn  hchsfir  ever ;  adjudged  per  two  jufticcs  a?ainlt 
Holt  Ch.  J.  a  tenancy  in  common,  la  Mod.  196.  Filber  v.  Wigg.— •Wms'»  Rep.  15  to  22. 
Hill.  1700.  S.  C.I  >  »Abr.  Kqu.  Cafes  191.  in  the  margin  of  pi.  4.  fays  that  the  fame  cafe  beii.g 
cited  Mich.  1730.  in  the  cafe  ofSTRiNciRAHDpHiLLirt  it  was  faid  hy  counfel  to  be  reverfea 
according  to  iny  Lord  Holt's  opinion ;  in  which  cafe  it  was  heM  by  the  Mafter  of  the  RolK,  that 
there  was  a  di^rence  between  words  which  create  a  tenancy  in  common  in  a  wi(l|and  in^  pon. 
fey  since  ,*  for  that  though  the  words  (eqtiaUy  to  be  divided)  in  a  wiU  create  a  tenancy  iu  commmi  i 
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yet  it  is  Vioc  by  force  of  the  words  therafelves ;  but  by  the  inteot'of  the  teftator>tha(  there  flullbt 
po  furvivotihrp. 

Trin.  i:v).  24.  If  two  joint  purchafors  pay  an  equal  Jhare  of  the  purchafc  mo- 

thc^M-Sur  ''^y>  ^^^  niakes  them  tenants  in  common  in  equity.     Arg.  Hill, 

of  the  1685.  Vcrn.  R.  361,  in  the  cafe  of  Ulher  and  rryme  v.  Ak* 

Rolls, but  ^orth,  &c. 

that  pay  infr 

an  unequal  (hare  makes  them  pirtners,  if  the  fliare  appears  in  the  deed  itfelf  and  the  furvivor  ftiall 

be  confidered  in  equity  as  a  ti  uftee.    Abr.  Equ.  Cafe^  290.  Lake  v.  Glbfon. 

5  Mod.  5  ;^  25.  Grant  of  lOO  1.  rent  to  five  equally  to  be  divided^  to  hold  to 
Mod.  227.  ^^^  aJid  their  afEgns,  viz.  20 1.  to  each  for  life  and  the  life  of  the 
S.  C— 5o  fui'vivor^  and  if  any  died  his  jhare  to  be  divided  equally  among  the  fur- 
r^ii/grantcd  ^ivoru  Thc  grantees  are  jointenants.  i  Salk.  xqo.  HilU  xo  W, 
.  tr.?;  3-  Ward  V.  Everard. 

third tfzoL  tfia».  to/,  tnth*  cm  and  to L  to  tU  ftthfr,  makes  it  not  a  tenancy  in  coromon.    12  Mod. 
ai^'Mich*  10  W.  3.  in  cafe  of  Ward  v.  £verard. 

[  492  ]  36-  There  is  diver fity  between  a  grant  to  two  and  their  heiri,  and 
to  two  and  their  refpeSiive  heirs^  and  a  grant  to  two  and  their  heirs 
refpeSlively^  fmce  the  limitation  muft  be  to  both  their  heirs,  or  they 
cannot  both  take  i  fee  fimple,  and  if  the  fee  enures  to  both  their  heirs, 
it  muft  be  to  both  their  heirs  refpe£Hvelyj  per  Holt  Ch.  J.  which 
Turton  and  Gould  J.  agreed,  Wms's  Rep,  18.  Hill.  1700.  in  cafe 
of  Fiflier  V,  Wigg. 

37.  A.  conveys  a  term  to  tru/tees  in  truft  to  permit  him  to  take 
the  profits  for  his  life,  and  after  his  death  to  permit  B,  and  C  two  of 
his  daughters  their  executors  and  adminijirators  to  take  the  profits  dur- 
ing  the  refidue  of  the  term  equally  to  be  divided  between  them,  they 
paying  100  /.  within  two  years  to  each  of  his  two  other  daughters ; 
per  Mafter  of  the  Rolls,  this  being  a  truft  of  a  perfpnal  thing  they 
are  tenants  in  common,  and  it  appears  that  the  father's  intention 
was  fo,  to  make  them  diftindt  provifions,  and  the  payment  of  thc 
100  /.  to  each  of  the  other  daughters  makes  B.  and  C,  purcbafors^ 
Pafch.  1 701.  Ch.  Pfec.  163.  Hamel  v.  Hunt, 
tb.  Prcc.         38.  Two  mortgagees  tenants  in  common  purchafe  the  equity  of  u^ 
3jft..S.C.     demption  to  them  and  their  heirs,  they  are  tenants  in  common  of 
the  inheritance,  the  purchafe  being  founded  on  the  mortgage.  Abfi 
Equ.  Cafes  292. 1 1  Annae,  Edwards  v.  Fafhion. 

39.  There  arc  but  two  ways  of  creating  a  tenancy  in  common  bj 
conveyance^  viz.  cither  by  limiting  it  to  them  exprefsly  as  tenants 
in  common,  or  elfe  by  limiting  a  moiety,  or  a  third,  or  other  un- 
divided part  to  one,  arid  the  other  moiety,  &c.  to  another,  &c.  for  if 
it  be  otherwife,  though  the  words  (equally  divided)  be  ufed,yct  they 
fignify  only  an  equal  divifion,  and  proportion  of  the  pronts ;  per 
the  Mafter  of  the  Rolls.  Mich.  1730.  Abr.  Equ.  Calcs  291.  in  * 
pote  upon  pi.  4. 

40.  A.  had  3  fons  and  2  daughters  J.  and  M.  and  devifed  tbrtt 
fourths  of  his  perfonal  eftate  to  his  three  fons  equally^  £sfc,  and  as  to 

other  fourth  be  deififedit  tothefonsy  in  trujl  only  for  his  two  daugbufh 
and  by  their  approbation  to  be  put  out  at  intereft  in  name  of  his  three 
fons,  and  the  intereft  to  be  paid  to  his  two  daughters  refpe3ivel]}  duf^ 


3[0intenanw»  492 

ing  their  natural  lives,  and  afienvards  to  their^  or  either  of  their 
child  or  children^  and  for  default  offuch  ijfue,  he  devifed  it  to  his  three 

fons  equally,  isfc,  M.  dies  leaving  a  fon  j  J.  died  without  iffue  ;  the 
Matter  of  the  Rolls  decreed  the  moiety  of  M.  to  her  fon,  and  the 
moiety  of  J.  to  the  three  fons  (his  uncles).  The  queftion  upon  a 
re-hearing  was,  who  ihould  have  the  moiety  of  J.  it  was  admitted 
by  the  council  for  the  fons,  that  M.  and  J.  were  tenants  in  common 
by  means  of  the  word  (reJpeSlively)  but  infifted  that  the  fubfequent 
limitation  being  founded  on  the  firft  devife  mud  receive  the  lame 
conft ruction,  as  to  the  children  taking  by  purchafe,  and  that  tefta- 
tor's  intent  could  not  be  fulfilled  any  other  way,  than  by  making 
M.  and  J.  take  by  immediate  devife,  and  that  fo  the  cafe  muft  be 
confider^  as  a  devife  of  one  moiety  to  M.  and  her  iifue,  and  the 
other  to  J.  and  her  iiiue,  and  for  failure  of  iflue  of  cither  to  go  over 
to  the  fons ;  and  that  other  conftrudion  would  be  contrary  to 

*  the  nature  of  a  tenancy  in  common;  but  Lord  Chancellor  held 
that  though  the  fons  had  the  abfolute  property  in  the  three  fourthS) 
yet  M.  and  J.  had  not  the  abfolute  property  in  the  other  fourdi,  but 
only  in  the  intereft  which  was  to  be  paid  to  them  refpe£^ively  dur- 
ing their  lives,  and  that  by  this  word  (refpeSively)  they  arc  te- 
nants in  common;  and  that  the  next  limitation  vefb  the  whole  pro- 
perty in  the   childreny  and  they  take  as  purchafors  according  to 

,  Wild's  cafe,  6  Rep.  i6.  a.  and  that  he  faw  no  reafon  why  they 
muft  take  refpedivcly  as  well  as  their  mothers,  there  being  no  words 
of  divifion  in  the  devife  to  them,  but  the  whole  is  to  go  over  either 
to  tbeir  child  or  children ;  and  that  wherc-ever  the  teftator  intend- 
ed a  tenancy  in  common  he  expreflcd  it,  as  by  the  words  (refpcftive-^ 
Jy)  in  the  cafe  of  the  daughters,  and  the  words  (equally  to  be  divid- 
ed) in  cafe  of  the  fons  ;  and  declared  his  opinion  that  A.'s  intent 

^was,  that  any  child  of  either  M.  or  J.  ihould  take  the  whole  of  this 
fourth  part,  and  no  part  to  go  over  to  the  three  fons  till  failure  6f 
fuch  i(lue;  and  fo  decreed  for  the  plaintiff.  Sel.  Cafes  in  Chan» 
in  Lord  Talbot's  time,  27.  Pafch.  J  734..  Stephens  v.  Hide. 

*(M)  What  Perfons  may  be  Jointcnants^  or  Tenants  [  493  ] 

in  Common. 

» 

[l.    A  villein  and  hisferm  purchafe  jointly;  the  lord  enters;  the 

^^  villein  dies ;  the  feme  or  her  heir  collateral  fhall  re-have 

the  whole  land ;  for  there  are  no  moieties  between  them.    Br.  Par- 

•  liament,  pi.  43.  cites  40  Aff.  7. 

2,  Where  it  is  ena^ed  hy parliament  that  allejlates  made  to  J.  N.  Br.  Pari. 

Jhall  be  void,  yet  efiates  made  to  J.  N.  and  his  feme  (hall  not  be  void  ^^hVt.*'^? 

•  ifthffemefurvives,  but  the  kmc  Jhall  have  the  tvhole ;  for  there  are  s.c.  that  ' 
no  moieties ;  but  of  eftates  before  the  coverture,  the  moiety  of  the  whera 
baron  ihall  be  void ;  per  Fincux  and  Vavifor.     Qiiaere,  becaufe  ^jJJ^  ^]f* 
two  juftices  were  againft  three,    Br.  Jointcnants,  pi.  67.  cites  5  fUrc  the  * 

H#  7»  "^O.  covcitwr© 

.  toj.^'.      -• 

aiid  his  wife  in  tail,  and  afterwards  fuch  (^atute  was  made,'it  is  void  to  tlie  wife  as  well  as  to  the 
•'(itl.'baod }  for  they  lire  one  rpri<^  in  Uw,  and  the  femp  cannot  t^ike  bu(  by  the  a^ieem^nt  of  tiie 

foi^  baron  5 
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baron ;  ptr  Fi neux  and  Brian  Ch.  J*  but  \f  edate  had  been  matU  to  IK  and  muUr  perj^f  and  fqch  a^ 
had  been  made,  the  eftate  is  good' for  the  moiety  to  the  other,  to  which  VaTifor  accorded ;  but 
«ther  three  contra ;  and  (he  law  feems  to  be  the  Jam  of  barmt  alitn  born  or  oiunut  p(  fielony  or  pre- 
niunire. 

3.  If  land$  are  given  t9  two  nun^  and  to  the  heirs  of  their  two  ho£es 
hegottetiy  the  donees  have  a  joint  eftate  for  their  lives;  and  if  each  of 
them  hath  iflue  and  die,  their  ifllies  (hall  hold  in  common,  &c.  But  if 
lands  be  given  to  two  abbots^  as  to  the  abbot  of  W.  and  to  the  abbot 
of  S.  A.  to  hold  to  them  and  to  their  fuccefibrs,  tKey  have  prefendy 
an  eftate  in  common,  and  not  a  Joint  eftate ;  for  that  every  abbot 
or  other  iTovercign  of  a  houfe  of  religion,  before  that  he  was  made 
abbot,  or  fovereign,  &c.  was  but  a  dead  perfon  in  laur,  and  when 
f  Br.  Abbe,  he  is  made  an  abbot,  he  is  a  mzn  perfonable  in  hw*onfy  to  purchafe 
pi.  ^  cites    jj^j  jjj^yg  land?,  or  tenements,  or  other  things  to  the  ufe  of  bis  boufe^ 

Vi  H.  6.V*'  ^^  "^^  ^^  ^^^  ^^^  proper  ufe,  as  another  fecular  man  may,  and 

therefore  at  the  beginning  of  their  purchafe  they  are  tenants  in  com- 

inon;  and  if  one  of  them  die  the  abbot  that  furviveth  ihall  not 

have  the  whole  by  furvivor,  but  the  fucceftbr  of  the  abbot  that  is 

dead  fliall  hold  the  moiety  in  commoi^  with  the  abbot  that  furviveth 

&c.     Co,  Litt.  f.  296.   • 

If  lands  are   '    ^  If  lands  are  given  to  two  bijhops  to  hold  to  them  two  and  their 

^^£^/Jb^p^  y^firj^rj;  albeit,  Ae  biftiops  were  never  any  dead  perfons  in  lawj, 

efN.andto  tut  always  of  capacity  to  take,  yet  feeing  they  take  the  purchafe 

aficular       In  their  politic  capacity  as  biftiops,  they  are  prefently  tenants  in 

l^eauid      cpmmpnj  becaufe  they  are  feifed  on  feveral  rights  \  for  the  one 

to  hold  to     bifliop  is  fiifed  in  the  ri^ht  of  his  own  'bifl)oprick  of  the  one  moiety, 

them.two     and  trie  other  is  feifed  in  the  right  of  his  biftioprick  of  the  odie^ 

and  their      inoiety,  and  fo  by  feveral  titles,  and  in  feveral  capacities,  where- 

this  cafe       ^  jointenants  ought  to  have  it  in  one  and  the  jame  right  and  cd* 

they  are       pacity^  and  by  one  and  the  fame  joint  title.     Co,   J^itt.   189*  b« 

iointc-  iQo.a'. 

Slants  ;  tor     .  -^ 

each  of  theni  take  the  lands  in  tlieir  mitmal  catadty.    Co  Litt*  1 90.  a« 

5.  So  if  lands  are  given  to  two  parfinsy  and  their  fiicceffors^  or  tq 

any  other  fiich  like  eccleiiaftical  bodies  politic  or   iricorporate^ 

Co.Litt.  190.  a.    . 

.^0  if  lands        fi.  If  lands  are  given  to  an  abbot  and  a  fecular  man  to  have  and  to 

V^tWp2-ton  ^S^^  ^°  them,  viz.  to  the  abbot  and  his  fucceftbrs,  and  to  the  fccu- 

rfDateanA   hv  man,  to  him  ahd  his  heirs,  they  have  an  eftate  in  common.    Ce« 

toalaynuny      Litt*  f.  2Q7. 

to  have  and    »    •         '  .- 

to  hold  to  them,  i.  e.  to  the  parfon  and  his  fuccelfors,  and  to  the  layman  and  his  heirs ;  they  are 
prefently  tenants  in  common  for  tlie  caufes  above  faid ;  fo  if  a  bi/b«f>^  &c*  et  fic  de  fitnilibns.  Cb. 
Litt.  190.  a. .  ■  -Our  author's  rules  do  not  hold  in  ekasttU  real  or  pet  final  \  for  if  a  leafe  foe  ycart 
is  made,  or  a  waf  d  gnmtd  to  m  abbot  and  d  fecuUr  mmt,  or  to  a  bilhop  and  a  fecular  mtin,  or  if  goods 
are  granted  to  thero^  they  are  jointenants  j  becaufe  they  uke  not  in'  their /o/i/ic  f opacity,  Co. 
Litt.  190.  a.'  ;.  .     .         1  ... 

r  AQA  ]  7*  If  lands  are  given  to  the  king  and  afubjeP^  to  have  and  to  hold 
^eiikeveife  f^.^^^"*  ^^^  ^^^ir  heirs,  yet  they  .are  tenants  in  common  and  not 
)f  there  are  jointenants;  for  the  king  is  not  feifed  in  his  natural  capacity^  but 
t^ojoijct^     In  his  royal  and  politic  capacity,  in  jure  coronae>  which  cannot 
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(land  In  jointure  with  the  f.afm  of  the  fubjeft  ii>  bis  natural  capacity,  "^'i  and 

Co.Lrltt.    190,  a.  d^frcndtoong 

of  them  the  jointure  is  fevered  and  they  are  become  tenants  in  common.  Co.  Litt.  190.  a-— A 
man  may  be  tenant  in  common  •Ufiih  the  khg,  anU  may  join  in  prcfcntmculwith  the  king.  Br.  Te- 
nants in  commoni  &c.  |»1.  23.  cites  F.  N.  B.  fo.  32. 

jB.  A  natural  pir/on  mi  a  corporation  cannot  be  jointenjints,  or  plc.«39. 
joindy  ieifed  of  apy  lands,    7.  Saund.  319.  Pafch,  ^3  Car.  7,>  Bennct  a— Arg.  s. 

y-Hoib,ech,  l^^: 

^b  V.  ficnnet* 


(M.  2)  fTAo  are  Jointenants  notwtthjianding  theff^ 

veral  and  different  Limitations. 


|.  T  F  a  rentcharge  of  10  /.  be  granted  to  A.  aiu 
'    to  hoU  to  them  twoy  viz.  to  A.  until  be  be 


and  to  B.  to  have  and 
married,  and  to  Bm 
until  he  be  advanced  to  a  benefice,  they  are  jointenants  in  the 
mean  time,  notwithftiinding  the  feveral  hmitations  \  and  if  A,  die 
before  marriage,  the  rent  Jhalifurvive ;  but  if  A.  bad  married^  the 
rent  (hould  have  ceafedfor  a  moiety^  ic  He  e  converfo,  on  the  other 
iide.    Co.  Litt.  |8o,  b. 


(M.  3)  In  what  Cafes  one  may  be  Tenant  in  com- 
mon wit6  bimjelf. 

f .  T  F  y.  S.  be  dean  ofP*l  m2y  give  land  to  him  by  name  ofdean^  S.  P.  Tau 
,    -*•  &c.  and  his fuccej^oriy  and  to  J.  5.  clerk  and  his  heirs^  and  there  go  ^^^2? 
he  takes  as  dean,  and  alfo  as  a  private  man,  and  is  tenant  in  common  i«n7b« 
with  htmfelf^  per  PoU^rd  J.  Br.  Corporations,  pi.  34.  cites  14  H.  granted  la 

cUrk^  which  is  om  and  tbtjam  fvrj^^  be  (hall  join  with  himfelf  in  avowry.    Br  Corporal ioofipU 
34.  cites  14  H.  8. 2. 29. 

2.  So  where  the  dean  and  chapter  are  lordsy  and  the  dean  purchafes 
the  tenancy  to  him  and  his  heirsj  he  is  tenant  to  himfelf,  and  he  and 
his  chapter  (hall  make  avowry  upon  bimfclf,  and  thofe  cafes  vtrcre 
granted,  becaufc  be  takes  of  another^  s  ^1/?,  but  all  this  does  not  prove 
that  he  may  take  of  his  own  gift.     Br.  ibid. 

(N)  Who  ^r^  Jointenants,  though  the  EJiate  vejis  at 

feveral  Times. 

X.  T  N  fome  cafes  there  may  be  jointenants  and  yet  the  eilate  may  d.  3, 9.  ^ 

^  veft  in  them  at  feveral  times;  as  if  a  man  makes  z  feoffment  i>U4S-  Hill. 
in  fee  to  the  ufe  of  himfelf  and  offuch  wife  as  he /ball  afterwanG  mar-  V  ^*1*' 
ry  for  term  of  their  lives,  and  after  he  takes  wife,  they  are  jointe-  caic!Ls«  it 
pants,  and  yet  they  come  to  their  eftate  at  feveral  times.    Co*  Litt.  <«  if  i  dijfiife 
,88.  a.  ojiothcufi 

•  of  fsvo  and 

the  «iM  agrtts  4f  Mr  fimtf  mJ  th$  othi^  at  amiitr,  yet  tbey  are  jointenants.    Ca  Liii.  i  S8.  a. 

a.  If 
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Comb.  467.  2.  If  a  man  makes  a  feifffnuni  in  fee  to  the  ufe  of  himfelf  fi>r  life, 
j^J^  y  then  to  the  ufe  of  every  one  of  hFs  ifliie  female  and  to  the  heirs 
Temple,  of  their  bodies,  then  to  the  ijfue  of  one  daughter  at  one  itmcy  of  afc" 
cottd  daughter  at  another  timey  and  of  a  third  daughter  at  another  time^ 
fo  that  this  is  to  veil  feverally  in  them,  and  afterwards  to  all ;  they  are 
here  jointenants,  and  vet  they  come  at  feveral  times;  but  the 
reafon  of  this  is,  bccaure  the  root  was  joint  \  per  Coke  Ch.  J.  fays 
it  has  been  fo  adjudged.  3  Bulf*  \qx.  Bhuidford  v.  Blandford, 

3,  If  lands  are  demtfedfor  Ufe^  the  remainder  to  the  right  heirs ^ 
y.  S,  and  y,  N,'^y.  5.  las  iJfue  and  dieSj  and  after  y,  N.  has  iffue 
and  dies ;  the  ifiiies  are  not  Jointcnants,  becaufe  the  one  moiety 
veiled  at  one  time,  and  the  other  moiety  veiled  at  another  time. 
Co.  Litt.  188.  a. 
But  if  he  4«  If  two  jointenants  he  of  a  terntj  and  the  one  of  them  grants 

bad  made  a  to  /.  S.  that  if  he  pay  to  htm  10  /.  before  Aftchaelmas  then  bejbail 
9Mrs  to  be-  ^^^^  ^-^  terniy  and  the  grantor  dies  before  the  dajy  and  J-  S.  pays 
^  at  the  fum  to  his  executors  at  the  day,  yet  he  (hall  not  have  the  term, 

^ichael-     but  the  furvivor  iball  hold  place ;  for  it  was  but  in  the  nature  of 
Souidhave  *  Communication.     Co,  Litt.  184,  b.  185.  a« 
bonod  the  forvivor*  Co*  litu  i  %$•  a« 


(O)  What  Things  mayjiand  in  Jointure. 


I.     A    right  of  aSlion  and  a  right  of  entry  may  iland  in  jointure*, 
^^  for  at  common  law,  the  alienation  of  the  hufband  [of  fianc 


i?tf/ aright 
of  aAion  or 

of  entry  ^n-  jointenant]  was  a  difcontinuance  to  the  wife,  of  the  one  moiety, 
nee  ftand  and  a  diffeifm  of  the  other%  fo  as  after  the  death  of  the  huiband, 
in  joiniure  ^  ^jf^  ^las  a  right  of  adion  to  the  one  moiety,  and  the  other  join* 
^/A/, oriiw  tenant  a  right  of  entry  into  the  other;  but; tney  are  Jomtenants 
heriunceM  of  the  right,  becaufe  they  may  join  in  a  writ  of  right.     Co.  Litt. 

fore  if  tlie  hnlband  make  feoffVnent  of  the  moiety,  this  was  a  difcontinuance  of  that  moiety  ^  and 
the  other  jointenant  remained  in  pulVeHion  of  the  freeiiold  and  inheritance  of  the  other  moiety, 
which  for  tlietime  was  afeverauce  of  the  juinturey  imd  fo  are  all  the  books,  which  feemcd  to  vary 
among  th;mftlves>  clearly  reconciled*  Co.  Litt.  18S.  a.'u  ■  ■  *  .*  Ibid,  \farg*  fays  that  by  tlie 
fial,  3^  //.  8.  t,  it  is  no  difcontinuance  at  this  day. 

2.  If  two  Jointcnants  2ie  of  a  renty  and  the  one  diffeife  the  tenant 
of  the  landy  this  is  a  feverance  of  the  jointure  for  a  time ;  for  the 
msitty  of  the  rent  isfufpended  by  the  unity  of  pojfejjiony  and  therefore 
cannot  ftand  in  jointure  with  the  other  moiety  in  pofiefBon.  Co* 
Litt.  1 88.  a. 

3.  If  a  mm'devifcs  lands  to  two,  to  hold  to  the  on^  for  life  and  the 
other  for  yearsy  they  are  no  jointcnants ;  for  %.flate  of  freehold  cannot 
Itand  ii\  jointure  with  a  term  for  years,     Co.  Litt.  188.  a. 

K*tthercan  4.,  A  reverfion  upon  a  freehold  osswioi  ftand  in  jointure  with  afreet 
*b^  H^htof  *^^^^"^  mheritance  in  po/jcjfwn.     Co.  Litt.  188.  a. 

eo/fiiV  cafa^ty  ilaa^  in  jointure  with  feifm  in  a  natural  ta^acitj,    Cq*  I4tu  189,  ;^ 


{?)  Wl»cr% 
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(P)  Where  two  may  have  yoint  Eflates  for  their 
LiveSy  and  yet  the  Inheritances  feveral,  or  to  one 
of  them, 

|.  TOINTENANTS  may  have  a  joint-eftate,  and  be  join- 
J  tenants  for  their  lives,  and  )*et  have  feveral  inheritances  ;  as  if 
)ands  be  given  to  tvjo  men^  and  to  the  heirs  of  their  two  bodies  be- 
gotten, in  this  cafe  the  donees  have  a  joint-eftatc  for  term  of  their  [  49^  J 
two  lives,  and  yet  they  have  feveral  inheritances  \  for  if  one  of  the 
donees  hath  ilTue  and  die,  the  other  which  furviveth  fhall  have  the 
whole  by  the  furvivor,  for  his  life,  and  if  he  which  furviveth  hath 
^Ifb  i/Tue  and  die,  then  the  ifliie  of  the  one  (hall  have  the  one  moiety^ 
and  the  iifue  of  the  other  (hall  have  the  other  moiety  of  the  land,  and 
they  (hall  hold  the  land  between  them  in  common,  and  they  are  not 
jointenants,  but  are  tenants  in  common.  And  fuch  donees  have 
a  joint-eftate  for  term  of  their  lives, ^ar  that  at  the  beginning  the 
lands  were  given  to  them  two,  which  words,  without  more  faying, 
make  a  joint  eftate  to  them  for  term  of  their  lives,  and  they  (hall 
have  feveral  inheritances,  in  as  much  as  they  cannot  hate  one  heir 
between  them  ingendered^  as  a  man  and  a  woman  may  have,  &c« 
The  law  will  that  their  eftate  and  inheritance  be  fuch  «is  is  realbn^ 
able,  according  to  the  form  and  effe£l  of  the  words  of  the  gift,  and 
this  is  to  the  heirs  which  the  one  (hall  beget  of  bis  body  by  any  of 
.his  wives,  &c,  fo  by  neceifity  of  reafon  they  have  feveral  inheritan- 
ces. Co.  Litt.  f.  283. 

2.  ^i  it  is  faid  of  males,y&  it  is  where  it  is  given  to  twofemalety  a  Vcm. 
and  tO'the  heirs  0/ their  two  bodief  ingendered,  Co,  Litt.  f.  203.  ^  rV^l«i4 

was  sivcn  to  tvt'i  f.Jiin  4ift<itbe  brirs  of  their  bod:es,  anJ  that  flye  who  furvlveeJ JhmiJd  have  the  wboU,  tho 
mu  had  ijTue  and  diidy  and  aftir  the  otbir  Lid  ifie  atiddi^d^  and'lhe  iffue  of  the  furvtvor  would  jiave 
h.id  Che  whole  by  tt^efnrvivor  uf  his  mother  and  could  not,  for  thev  were  jointeiuuits  for  tenn  «f 
jifcy  and  h..d  feveral  iiihen:an:et.  Br.  Jointecants>  pi.  40.  cites  8  AIT  33. 

3.  Note,  albeit  they  have  feveral  inheritances  in  tail,  and  a  parti- 
cular eftate  for  their  lives,  yet  the  inheritance  does  not  execute^  andfo 
break  the  jointenancy  j  but  they  are  jointenants  for  life,  &  tenants 
in  common  of  the  inheritance  in  tail.  Co.  Litt.  i82f  f.  283. 

4.  If  a  man  gives  lands  to  two  men  andonewoman^  and  the  heirs  of  ^f'' "  *»f  * 
their  three  bodies  begotten ;  in  this  cafe  they  have  feveral  inheritan-  fj  j^^  JJ^^ 
ces;  for  albeit  it  may  be  (aid  that  the  woman  may  by  podibility  oik/ /wows- 
marry  both  the  men  one  after  another,  yet  fir(t  (he  cannot  marry  «^»muuiii 
them  both  in  prefenti,  and  the  law  will  never  intend  a  poffibility  upon  co.^^Litu 

a  pcj/ibilityj  as  firft  to  marry  the  one,  and  then  to  marry  the  other.   184.8. 
Secondly,  the  form  of  the  gift  is  to  the  heirs  of  their  three  bodies 
which  is  not  poffible,  and  therefore  they  (hall  have  feveral  inherit 
fances.  Co.  Lit.  184.  a. 

J.  So  if  2,  gift  ii)  tail  be  made  to  a  man  and  bis  *  mother^  or  to  a  man  ^  S.  P.  6r. 
jjis  JiJIcry  or  to  him  and  his  aunty  &c.  and  in  this  and  like  cafes,  J^^^  ^ 
fflbeij  the  gift  is  made  to  a  man  and  4  Wpman,  yet  they  have  feve-  p  °q!  dtcV 

ral 
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7  H.  ♦.  i6.  ral  inheritances,  becaufc  diey  catinot  marnr  together,  and  are  with- 
Andjfif  It    J    ^1^       J       J  rcafon  of  our  author.  Co.  Litt.  1S4.  a. 

DC  to  tW)  *^ 

mn  and  the  hriri  oftlxir  l^'ui,  or  f  a  man  sni  hit  tfjUirbliTf  ami  to  tbi  beirs  of  their  ho£eif  there  their  fe« 
veml  heirs  of  their  bcxiies  (hall  inherit ;  for  it  was  never  lawful  that  they  might  marry. 

5oofa  de-         6.  A.  devifcd  land  to  his  two  /laughters  and  their  iffue^  and  in  dc^ 

diu  htm?  Z^*'*  ^/"/'^^  #'  '^  T  *•  ^*^^y  *^^^^  *  joiot^ftate  for  life  and  fcvcral 
a^^iU^bein  inheritances  i  and  if  one  daughter  die  without  iffue,  there  (hall  not 
•ftUir  ho.  be  crofs  remainders^  but  her  moiety  (hall  go  over  to  J.  S.  on  the 
ofiawir^^  death  of  the  daughters  for  want  of  fuch  iflue,  viz.  fuch  refpedive 
thatu Ts'a    iffue.  Per  Lord  Kxeper.  Pafch.  1706.  2  Vcm.  545,  546.  in  cafe  of 

joint  eftale    Cook  V.  Cook. 
ft)r  life,  and 

ievernl  inheritances.  But  though  the  tef^ator  never  meant  that  the  fonriving  daughter  Iho^d 
turn  out  the  iflue  of  Iter  decerifed  After,  and  tliatheint;  a  point  before  the  Honfe  of  Lords,  snd 
though  the  Lords  inclined  for  the  appellant  (the  ifl'ue'^  yet  the  judges  all  agreeing  that  the  law 
wasfo  fettled,  the  Lords  would  nut  alter  it ;  cite«l  hy  Ld.  Keeper,  i  Vern.  54^*  Pafch.  1706.  as 
the  cafo  of  •  Wilkinfon  v.  Spearman.  — .^^  S.  C.  cited  hy  the  Mailer  of  the  RolU.  Trin.  1729.  m 
cafe  of  Cray  v.  Willis. 

t  Wms's  y,  A  devife  to  twoy  and  tbefurvivor  of  them  and  their  heirs  equa^y 

s.*c!  and '  '^  *'  divided^  they  IhaJl  be  tenants  for  life,  and  tenants  in  common  of 

the  decree  the  inheritance ;  for  otherwifc  the  word  furvivor  muft  be  reje^d, 

wasamrm-  y^Ach  the*  teftator  never  could  intend.  9  Mod.  157,  160.  Trin, 

HoLfc llf  ^  ^  Gea  I.  Barker  v.  Eyles  and  Smith. 

Lords. 
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{Q^)  Inter  fe.     VfhisX  ASfs of  one  ihzW  hmd^   and 

conclude  the  other. 

I.  "\1I7  HERE  the  one ]o\nttTtaii\t  charges^  and  after  releajesto 
^^  all  the  others^  they  (hall  hold  charged  imperpetuum  ;  per 
Littleton.  But  per  Joce,  they  (hall  not  hold  charged  imperpetuum, 
unlefs  he  who  releafes  furvivcs.  Br.  Jointenants,  pK  2.  cites  33  H. 
6.4,  5. 

2.  If  one  jointenant  in  fee  takes  a  leafefor  years  of  a  ftranger 
by  deed  indrnted  and  dies,  die  furvivor  (hall  not  be  bound  hy  the 
conclufion\  becaufe  he  claims  above  it,  and  not  under  it.  Co.  Litt« 
185.  a. 

3.  If  three  jointenants  are  difTeiCed,  and  they  arraign  aniT^s^,  and 
one  of  them  releafes  to  the  diffeifor  all  aclions  perfonal,  this  Ihall  barr 
him,  but  it  jholl  not  barr  the  other  plaintiffs  \  for,  having  a  regard 
to  them,  the  realty  (hall  be  preferred,  &  omne  majus  trahit  ad  fe 
tninus  dignum.  Co.  Litt.  285.  a. 

But  if  two  4.  And  in  a  writ  of  ward  brougl^t  by  two,  the  releafe  pf  the  one 
jointenants  ft^il  not  grieve  the  other,  but  ihall  enure  to  his  benefit  i  tor  he 
^d\M^ib^     (hall  recover  the  whole  ward  and  hold  his  companion  out.  Co.  LitU 

/«/•,  and  «if«    285.  ^ 

of  the  dif- 

feir---es  r<Uaf*  to  nw  of  the  diffeifors  all  his  right,  he  fhall  not  hold  out  his  ^mpaaion  i  bcoa\^  tbo 

rclcafc  is  but  of  the  moiety  without  any  pcrtaimy.  Pq,  Lit|.  17$.  s^. 

.    4.  If 
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5.  If  there  be  two  jointcnants  of*  wardy  and  me  does  w^,both  5w  though 
Ihall  anfwer  for  it.  Co.  Litt.  54.  a.  '^^  j*„?|*J^f 

nant  is  the  waft  of  the  other  alfo,  as  to  tht  place  wafied^  yet  tho  treble  ^Limages  fiiouIJ  be  recovered 

a^.AnJi  Urn  only  that  did  tbt  wafi.   2.  Inft.  30Z. 

6.  Two  jointcnants  make  a  leafc  for  life  upon  condition,  and 
one  rcleafes  the  condition ;  the  condition  is  gone.  Per  Mounfon  J. 
4  Le.  29. 

7.  Two  jointcnants  are  of  a  term  upon  condition^  that  they,  nor  D.  67.  pi. 
either  of  them,  fhall  alien  any  part  of  the  land  without  affent  of  the  ^^^*'*^* 
leflbr;  they  make. partition,  and  one  aliens  his  part;  this  is  a^ir-  ^\  ^  ^^ 

feitureof  the  whole.    Cro.  E.  163.  Mich.  31  &  32  Eliz.  C.  B.  Eliz.c.B. 
Goftwick's  cafe.  ^^f"?;    - 

wick's  case. 

8.  Every  aS  byone  jointenantyjr  the  benefit  of  his  companion  (hall 

bind,  but  thofe  ads  which  prejudice  his  companion  in  ejlate  (ball 
not  bind ;  a§  the  default  of  one,  the  furrcnder  of  the  one,  &c.  And 
therefore  if  the  two  jointcnants  have  the  benefit  of  a  condition  to  in^ 
creafe  their  eftate^  and  the  one  will  attorn  in  a  quid  juris  clamat 
without  iaving  it,  it  (hall  not  hurt  his  companion  but  himfelf  only. 
But  in  the  matter  of  the  profits  of  the  landy  the  one  may  damnify  the 
other,  for  there  is  quail  a  privity  between  them,  and  it  was  his  folly 
to  join  with  one  who  would  prejudice  him;  as  where*  one  takes  *  Altered  hy 
the  entire  profits,  the  other  had  no  remedy ;  fo  where  two  join-  4  -^w***  »^- 
tenants  were  of  a  (elgniory,  and  a  wardfhip  happened,  if  the  one 
would  diftrein  for  the  fervices  before  eledion  of  the  wardfhip,  it 
ihould  bind  his  companion.  Cro.  £•  803.  Hill.  43  Eliz.  B.  R.  in 
cafe  of  Rud  v.  Tucker. 

9.  Two  jointcnants  of  a  term  by  indenture;  one  gives  the 
indenture  to  ajlranger  and  dies ;  all  the  entire  term  furvives  to  the 
other ;  yet  he  (hall  not  have  an  a&ion  for  the  indenture.  Noy.  36* 
Anon. 

I  o.  A.  and  B.  two  jointcnants  of  the  office  of  fines  for  original 
writs,  committed  the  cujiody  of  the  feal  oS  the  ofHce,  and  the  collefiion 
ff  the  profits  to  y,  S,  They  hott  commence  a  fuit  in  equity  againfi 
y.  S/for  an  account  of  the  profits,  fi.  releajes  to  y.  S,  all  anions 
and  accounts^  whereupon  A.  exhibits  his  bill  again(f  B.  and  J.  S. 
I'urmifing  that  the  faid  releafe  was  by  combination,  and  for  a  va-  r  ^q3  1 
luablc  confideration  in  money  paid,  &c.  To  this  bill  J.  S.  pleaded  ^  ^  ■* 
the  releafe;  and  the  court  held  it  a  good  plea,  though  the  bill  feeks 
relief  againft  it,  for  there  does  not  appear  any  particular  fraud  or 
combination  in  obtaining  it ;  and  a  general  allegation  or  combi- 
nation  is  not  fufficient;  for  there  may  be  a  lawful  combination,  and 
defendant  is  not  obliged  to  anfwer  but  to  unlawful  combination ; 
and  in  this  cafe  the  releafe  is  good  in  law,  and  no  default  in  him,  who 
obtained  it  for  his  own  advantage  ;  befides,  it  appears  to  have  been 
obtained  for  a  valuable  confideration^  and  fo  equity  ought  not  to  fet 
it  afidc ;  and  if  the  plaintiff  has  any  remedy  in  this  cafe,  it  rouft  be 
againft  his  co-partner,  and  not  againft  J,  S.  Hard.  i68.  Trin.  I2 
Car.  2.  in  Scacc.  Griffith  v.  Manfer  and  v  aughan. 

II.  If  one  jointenant  agrees  to  alien^  and  dies  before  it  is  done,  it 
would  be  a  ftrange  decree  to  compel  the  furvivor  to  perform  the 

agroemcnt. 
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igfccment.  Per  Cur^  2  Vcm.  R.  63.  Pafcb.  1688.  In  cafe  of  Mu> 
grave  ir.  Dafhwood. 

12.  The^  aitcntmtnt  of  one  }ointtasLnt  is  good;  for  bo  J.  Ui:  te- 
nants of  the  whole  land>and  the  feryices  are  due  for  the  whole '  m!; 
and  fince  the  whole  fervices  are  due  for  botn,  ouiicr  i:.rv  ^  or.c  ror 
the  whole ;  and  the  diftrefs  erows  to  be  notorious  ou  the  iai^a  r^r 
the  whole*  G.  TreaL  Ten.  03.  f.  566. 

(0^2)    Bound  by  Forfeiture  of  the  oth  :r. 

Br.  Obliga-       Xm-it  wtn-iound  to  two  in  20  1,  and  the  one  of  the  two  was-  ■  it 
tk>n>pi.  50.  /^  which  was  found  by  office ;  and  per  Chocke  iuftice,  the  V . -i* 

cites  S«C.      "^  tf  •  •       r      r*       1  ^  ^T  /•   ^  I  i         I 

obligs^tion  IS  forfeited  \  contrary  per  Young,  for  by  the  deatn  r  .> 
vefted  in  the  other  by  the  furvivor,  and  the  office  which  came  after 
could  not  deveft  that  which  was  veiled  before ;  quaere,  fir.  Join- 
tenants,  pi.  34  cites  8  £.  4.  4. 

2*  In  debt  by  the  kin^ ;  A.  was  hound  to  two,  the  one  was  outlmvei^ 
the  king  got  the  obligation  and  after  granted  it,  the  duty,  the  action, 
and  the  execution,  by  patent,  to  another,  and  that  he  fhiould  fue  it 
in  name  o^  the  king.  Per  Port,  the  aftion  ought  to  be  in  the  name  of 
thofe  obligees ;  for  the  outlaw  is  alive ;  Newton  faid,  that  as  one 
may  by  his  releafc  difcharge  the  entire  obligation,  fo  may  he  forfeit  it 
by  outlawry  to  the  king,  therefore  ruled  the  defendant  to  anfwer; 
and  fo  fee  the  furvivorihip  determined.  Br.  Jointenants,  pi.  39.  cites 
19  H.  7. 4^ 

s 

(R)  How  far  bound  by  bis  oivn  ASls^  Grant,  &c. 

J^WUli.  X*  T  F  there  are  two  jointenants,  and  one  bargains  and  fells  alltiit 
^5  J.  I  1  lanj  ijy  deed,  tbe  other  dieSy  fo  as  he  has  all  by  furvi vor,  and  die 

CroJa  V78-  ^^^^  '*  *^^^  inrolled,  yet  the  moiety  only  fliall  pjifs.   Cra  J.  53* 

cites  7*E.  '  Arg.  in  cafe  of  Bcllingham  v.  Alfop.—— Cites  7  E.  &• 

6.  Br.  tit.  • 

Xarotmentg. 

2.  A  jointenant  may  make  a  feoffment  of  the  entierty  with  war* 

ranty ;  for  he  is  fcifed  per  my  &  per  tout ;  and  though  it  be  a  dif-^ 
fejftn  of  the  moiety,  yet  the  feofiment  is  good,  and  the  warrantj 
well  annexed,  and  when  they  join  in  a  feofFment  with  warranter 
every  one  warrants  the  entire.  Cro.  £•  690.  Trin.  41  £liz.  C.  fi* 
Piper  V.  Wider. 

3.  If  there  are  4  jointenants,  and  they  covenant  that  furvivorfinf 
JhaU  not  holdy  ytt  it  ihall  hold.  Arg.  Skin.  7.  Mich.  33  Car.  ^^ 
fi.  R.  in  cafe  of  Kingdom  v.  Jones. 

C  499 1  (^*  ^)  ^^^^^>  ^^^  ^^^»  h  C^^^S^^  of  ^is  Compa-» 

nioa. 

S.  p.  Br.  '•  T  F  there  be  two  jointenants^  and  one  charges  tbe  landj  bis  heap 
pmrcfs,  pu  1  jhf^ii  if  diftreined^  but  not  the  beafts  of  the  other  jpintcnant; 
*i..€icefii  X  but 
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but  if  he  wb$  chargiS  fitrvhes ;  the  charge  is  g6od  fiv  evtBr*  Pei  H*  ^*  ^^^^ 
Straunge-  Bn  Charge,  pL  lo.  cites  5  H.  5.  8.  '  SJJiyS, 

fo.  33.  That  it  is  in  a  manner  agreed,  that  inhere  5  jointenants  are,  and  two  charge  the  land  with 
rent,  and  ieafe  their  part  to  one  of  the  other  39  and  the  grantee  diftraini  hioiy  it  ti  well ;  for  by  tho 
taktii](  of  the  Ieafe  of  the  part  of  the  graptors,  he  (hould  be  in  the  iame  pUght  as  Che  grantors  tbtlni^ 
felres  OtsdX  be^  and  e  contra  if  be  had  occupied  his  6iit  part  only* 

(S)  Charges.     Relation  to  what  Time.  * 

T*   T  F  two  jointenants  are,  and  one  charges  the  whole,  and  then  the 
4  ^fther  difclaimsj  the  charge  is  good  from  the  beginning/  Arg. 
Goldlb.  8.  pi.  1 1.  Pa(fh.  28  Eliz. 

2.  If  there  are  two  jointenants  copyholders  in  fee^  and  onefurren^  Cbb  Littrf 
ders  into  the  hands  of  two  tenants  to  the  ufe  of  his  willj  and  makes  his  59«b.S.4 
will  of  that  land  and  dies,  and  the  fufrender  is  prefentcd,  this  Ihall 
bind  the  furvivor;  for  being  prefented  it  (hall  relate  to  the  firil 
time  of  the  furrender.     Refolved  and  adjudged  accordiiigly.  Cro.  J. 
100.  Mich.  3  Jac,  B.  R.  Porter  v.  Porter. 

(T)  Charges.    By  Devi/e  by  one.     In  what  Cafe 

good. 

I.  T  F  there  be  two  jointenants  of  land  in  fee  fimple  within  a  bo-  But  other- 
'■'  rough  where  lands  and  tenements  are  devifabU  by  tefianunty  !^*rceners 
:md  one  of  them  dcvifeth  his  part,  &c.  and  dieth,  this  devife  is  void ;  feifed  of  to* 
for  no  devife  can  take  effe<Jl  till  after  the  death  of  the  devifor  j  and  by  nementsdc- 
his  death  all  the  land  prefently  cometh  to  his  companion  by  the  fur-  j-^^^^'cafc  of 
vivor,  and  therefore  fuch  devife  is  void.     And  the  furvivor  claims  dQyife,icc. 
by  the  firjl  feoffoT'i  suid  therefore  in  judgment  of  law  his  title  is  para-  Co.  Litt.  f. 
mount  the  tiiJle  of  the  devifee,  and  conlequently  the  devife  void ;  and  ^^^erethero 
the  rule  of  law  is  that  jus  accrefcendi  pnefertur  ultima  voluntatis  were  fw» 
and  in  confideration  of  the  law  th?re  is  priority  of  time  in  an  injiant^  joint  pureba- 
ice  Co.  Litt  185.  b.  ^^-^°- 

part  for  the  payment  of  debts^  the  fame  was  decreed  in  chancery.  Toth.  142.  cites  Mich*  7  Car, 
Mother  v.  GodbulU. 

2.  Two  jointenantf ,  one  by  imUrivith  his  party  and  good  in  equity^ 
Toth.  183.  cites  7  Car.  Petti t  v.  Styward. 

« 

(U)  Leq/es  by  one.     In  what  Cafe  fhall  bind  the  r  fqq  1 

other. 

X.  T  F  two  jointenants  be  feifed  of  certain  lands  in  fee  fimple,  and  eitcdby 
*  the  one  letteth  his  part  to  a  ftranger  for  forty  years,  and  dieth  ^^^( 
before  the  term  beginnethy  or  within  the  term^  in  this  cafe  after  his  131.3^* 
deceafe,  the  lefTee  may  enter  and  occupy  the  moiety  let  unto  him,  tookikJ(/i 
during  the  term,  &c.  altbougjh  die  leflee  bad  never  the  poflcffion  /^'^*^^«'{. 

thereof 


50O 

mere  coiiate^ 
red  Imitatlem 
and  wliere 
tlie  fame  is 
mixed  with 
/m  inter  f/lf 
and  cited 
3  Rep.  9. 
BrudneU'i 
cafe.i 

Bndgm»43. 
S.  P.  Arg, 
—Ron.  Rl 
»53.pcr 
Coke.    But 
efFeA»  cues 
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diereof  in  the'life  of  the  leflbr,  by  force  of  die  &me  leaie^  &c.  An 
the  Jiver/Sty  between  the  cafe  of  a  grant  of  a  rent  charge  and  this 
cafe  is  this>  for  in  the  grant  of  a  rent  charge  by  a  jointenant,  &c.  the 
tenements  remain  always  as  they  were  before,  without  this,  that  any 
hath  any  right  to  have  any  parcel  of  the  tenements,  but  they  thcm- 
fclves;  and  the  tenements  are  in  the Janu  plight  as  they  were  before 
the  charse,  &c.  But  where  a  Iea(e  is  made  by  a  jointenant  to 
another  lor  term  of  years,  &c.  prefently  by  force  of  the  leafe  the 
leiTee  hath  right  in^the  lame  lana,Viz.  of  all  that  which  to  the  leflbr 
bebiigeth,  and  to  have  this  by  force  of  theiame  leafe  during  his  term. 
Co.  Litt.  f.  2,89. 

if  he  grants  it  \n  a  coatingent  preeedtat  and  dies  before  it  happens,  it  ihall  never  tako 

Rep.  Re^or  of  Cbedlngtoa's  cafe.  # 

■»  •  • 

•'  • 

BHdgm.  43.  2.  If  two  2refeifedfor  lifey  and  one  makes  a  leafe  to  begin  prefent* 
s.  P.  Arg.  ly,  or  infuturo  and  dieSj  diis  leafe  ihall  bind  the  furvivor,  as  it  has 
oT^oa.lp.  ^^^"  adjudged.  Co.  Litt.  186.  a.  b. 

Ser  Cur.  Mictvj  Jae.B.  R.  in  cafe  of  Wliidock  v.  Horcoii.*«-Fin.  Law»8vo.  97.^.Ari;.» 
.olU  R.  405* 

A'roolf  ty  3,  Two  jointenants,  one  kafes  the  whole*  The  leafe  of  the  odicr 
Le.^Srf '*  jointenant's  part  is  void,  and  the  Icffor  ihall  hot  be  iaid  dilTeifor  of 
Hed  V.  '      the  part  of  his  companion ;  per  Frowike  Ch.  J.  Kelw*  60^  b.  H.  20 

Challoner.     H.  7. 

P-— Two  ' 

jointetinnts  of  a  boufe,  the  one .  made  a  i^^fi  for  Sfe  by  name  pf  all  that  bis  boufe^  and  made  li« 

veJpr ;  per  Popham  and  Fenher  the  whole  pafled^  but  Gawdy  contra.  Qro*  a.  615.  Geary  ▼« 

fiolfocd. 

4.  If  two  Jgintenants  be  of  lands,  and  a  leafe  is  made  dius,  viz* 
teftatur^  thai  one  of  them  with  the  ajjent  of  the  other  demifeth  the  hmdj 
in  witnefs  whereof,  he  with  the  aflent  of  the  other  hatb  put  his  feal ; 
it  is  a  good  dcmife  by  them  both ;  per  Gawd^  J.  and  feems  granted 
by  2  other  J.  3  Le.  11.  8  Eliz.  C.  B.  in  Clark's  cafe. 

5.  Baron  and  feme  jointenants  yir  99  years  if  they  or  any  of 
them  fo  long  live,  the  baron  makes  a  leafe  for  *f^  years  to  commence  (f^ 
ter  his  deaths  and  dies  living  the  feme :  adjudged  a  good  leafe  for  70 
years  againft  the  feme.  Mo.  395.  cites  it  as  the  cafe  of  Growte  v. 
Locroft.  ' 

6.  A  leafe  for  years  made  by  one  jointenant  for  life  ihall  be  good  a- 

irainil  the  furvivor;  and  fo  it  is,  if  one  jointenant  for  life  makes  a 
eafefor  years  to  begin  ♦  after  his  Aathj  it  is  good ;  per  Coke  Ch.  J* 
who  fays  it  was  Harbin  and  Barton's  case.  3  Bulf.  2(73.  in 
cafe  of  Smalman  v.  Eigborrow. 

ber  by  the  advice  of  Clench  and  Walmfley  J.  and  Broi^rave  attorney  oF  the  diitchy^  in  the  cafe  of 
Sharpne^  v^.  Hitrdenham.*— *It  is  a  good  leafe  upon  a  contingent»  viz*  If  he  die  Hefore  his  cotii- 
panion  ;  for  if  his  companion  die  before  him  it  is  void  s  per  Coke,  cite$  the  cafe  of  HxaDrH  v. 
Cu  ARDY  AND  BART04f,  RoU.  R.  3Q9.  Hill.  1}  Jac  B*  R.<— ^.  C.  cited  per  Coke^Ch.  J.  |Bair< 
223*— ^Koy.  X58.  H^bta  v.  Lob}r.F-A«-z  Vcm.  ^^»  Mich.  1694. Cleric  v.Tiiraer* 
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(W)  Ittji 
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( W)  Leafes.     In  what  Cafes  they^  fhall  not  bindbim^ 

Self. 

I.    A     And  B.  jointenants ;  A.  by  indenture  covenants  with  C.tbat  Noy  74.  s. 
^^  •  he  fhall  enjoy  iht  moiety  which  jhe  holh  with  herder  in  join-  P-  f^vtj  it 
iunfirbo  years,  tf  B.fi  long  fl>aH  live,  and  A.  demifes  to  C.  the  ^I'JhatfhV 
other  moiety  from  her  own  death  for  60  years,  if  B.fo  longjhall  live*  firft  moiety 
Adjudged  the  leafe  void  of  both  moieties ;  the  one  becaufe  it  is  of  P»^l«<i  by 
her  moiety  after  the  dcceafe  of  her  fifter  if  (he  herfelf  fo  long  fliould  "-^^^l^ 
live.    The  other  is  of  the  moiety  of  her  companion  after  her  owh  thciea^e'of 
death,  the  which  is  only  pojjibility,  and  hot  grantable.  Mo,  776.  that  part 
Trin.  %  Jac.  Whitlock  v.  Hart weU.  1^^^^ 

an^  then  the  leafe  of  B.'s  moiety  was  void.-^rOb  J.  gx.  S;  C.  Adjudged  that  it  was  good  for  A/s 
^arCi  had  fiie  fnrrived  B.  but  A.  4i<BU  firft. 

2,  If  two  jointenants  be  for  lifr,  and  one  leafes  the  whole  \  if  the 
leffor  furvives,  it  (hall  be  good  for  all  \  per  Doderidge  J.  3  BulC  132; 
MicQ»  13  Jac. 

(X)  Leafe  by  one  or  all.     In  what  Cafes  it  fhall  ht 

faid  to  b6  determined. 


t.   JOINTENANTS  for  lifehaveeachof  themaneftate  Jo.55*B«- 

J  only  for  his  own  life,  but  (hall  have  all  by  furvivorfhip.  But  s/^^en.  s. 

if  wii  is  ou/ledol  his  eftate,  it  determines  by  his  death.  3  £.  6.  70.  €.—0.67* 

If  they  make  partition  and  one  dies^  lejforjhall  enter,  and  has  eftate  pl-.x8.Far« 

CT  my  &  per  tout,  and  confequently  when  the  one  has  eftate  for  J!^^°^  * 
8  own  life,  he  cannot  take  eftate  for  the  life  of  his  companion  alfo. 
Aig.  2  Roll.  R.  472.  cites  28  H.  8.  ii. 

aa>  A*  and  B.  sure  jointenants  for  life\  A.  makes  a  leafe  for  gq  years  ^oph.  95. 
to  commence  after  bis  death,  if  B.Jballfo  long  live.  B.  furrenders  to  the  li^^\l^J** 
hffor  during  the  life  of  J,    Adjudged  that  the  leafe  is  void  by  the  leafe  was 
math  of  A.    For  firft  the  leflee  h^^  only  a  poffibility  to  have  it  dur«  Adjudged 
ing  the  life  of  B.  which  is  now  deftroyed  by  the  leverance  of  the  JJk^'Z^ 
jomturct  and  it  is  all  one,  whether  A.  or  B.  had  deftroyed  the  ioin-  good  by  aU 
cure;  for  the  leflee  fliall  not  have  it  abfolutely  during  their  two  lives^  thejuftiees 
but  upon  a  contingencv  and  poflibility  that  the  jointure  continues ;  Q^^^^^'t 
but  now  it  is  deftroyeo,  and  the  leafe  with  it  Noy  157, 158.  Har*  mrbinV. 
bin  v.  Loby  als.  Chard.  Bartoa^— 

Mo.  39  c.  S. 
C.  Hill.  37  Eliz.  reports  it  adjudged  a  good  leafe.  'Cro.  J.  91.  cites  8.  C.  bj  fhe  name  of  Uar- 
by  V.  Baltonw— [Bat  neither  of  thofe  books  makes  any  mention  of  tbefurrendel*.  j^>— And  th^ 
tfife  in  Nojr  (eems  tube  tlie  cafe  oT  Daniel  v.  Wadding toti  reported  Roll.  R.  309.  and  in Cnib 
J.  377.  which  are  upon  the  point  of  the  furrender,  according  to  Noy»  only  Ihat  Cro.  J.  ftatet  tkm 
iurrender,  as  made  by  the  fame  jpintenant  who  made  the  leafe,  whereas  the  others  Oate  it  as 
nade  by  the  other  joiatenant* 

•  • 

3.  Two  jointenantsy^jr  riv  a  leafe  for  years  to  two,  and  afterwards 
Ibey  mate  partition,  and  one  dies ;  yet  the  term  continues  for  aD, 
Nor  158.  in  cafe  of  Harbin  v.  Loby, 

Yoi.  XIV.  Q.<1  4-  Tw0 


SOI  t  3Idintcnant«(# 

4*  Two  jointenants  for  life ;  one  leafes  for  yearsj  if  hi  and  iiV 
cempanionfo  long  live*  By  the  deadi  of  the  one  the  leafe  is  deter* 
mined.  Roll.  R.  310.  Hill.  13  Jac.  B.  R.  in  the  cafe  of  Daniel  ▼• 
Waddington*. 

[  502  ]  (Y)  Leafe,  Rent.  How  and  to  whom  it  (hall  be 
payable  on  fuch  Leafe  not  being  made  by  all  the 
Jointenants. 


»19«      '•  HP  ^  ^  joijitenants  zxtfor  term  of  their  tzuo  livesy  and  the  one 
S.  c.  ^    of  them  makes  a  leafe  by  indenture  fov  yczvs  of  his  meietyy 

-Co.  Litt.  f^fgrving  rent  to  him  and  his  heirs ;  he  who  made  the  leafe  din ; 

u  I'  cViu  it  was  held  by  the  court,  that  the  term  continues ;  but  lerfee  (hall 


Mo. 

cites 
—Co.  Litt. 

edll Poph.    hold  it  difcba'rged  of  the  rent.  Quaere  bien.  D.  187.  a.  pi.  5.  Mich, 

145.  cites     2  &  3  Eliz. 

5.C.  —  •*  .  ^ 

I  Roll.  R*  3<39-  <^^s  S*  C— «— Cro.  J.  417.  cites  D.  t  Eliz.  S.  C^Bridg.  44  Arg.  cites  P.  187.  s«— 

S.  P.  per  Coke  Ch.  J.  3  Buif.  133. The  other  fhall  mt  havu  tbt  rimi^  Ivscaufe  be  claims  by  th« 

£rft  ieofSoty  which  iS  fara^uxf  tht  leafe  and  the  ^erervation.  i  Rep.  96.  a.  (e)  in  Shelly's  caift. 
•Becaufe  not  pnvy  to  the  leafe ;  per  Dodcridge  J.  3  Bull.  330. 


(Z)  Leafe.     Rent.    How  and  to  whom  payable,  the 

Leafe  being  made  by  all. 

Kelw.  111.  I-  T  F  two  jointenants  make  a  leafe  for  *  /j^,  rejirving  a  rent  to  one 
pi.  76.-—^  cfthemj  the  rent  (hall  enure  to  them  both  -,  becaufe  the  rcvtt- 

s  P^  w      ^^^  renvans  in  jointure.     Co.  Litu  192.  a. 

Dyer.— Palm. 48i.^Arg.  1-51.255.  ^^^^  ^^*  H^-  ^^^^  Perk.  652.— Vent.  161.  S.  P.  per  Hale 
Ch.  }*'in  cafe  of  Sacheverell  v.  Frugate.— -*  S.  P.  5  £.  4.4.  both  fli;t)l  have  the  rent,  becsoCe 
the  leafe  is  joint  by  tbcnu  ■         S.  P.  3  Bulf.  330.  but  coiura  uf  a  leafe  for  years ;  per  DodtfidscJ* 

S.  P.  per  2.  But  If  the  refcrvation  be  by  deed  indented^  then  he  only  to  wfaoA 

pyer,  4       it  is  refer ved  (hall  have  it.    Co.  Litt.  102.  a. 

Le.  30.——  ^ 

Palm.  481.  S-p.— S.P.  becaufe  of  the  cftoppel.  Vent.  161.-— .~— And  becaufe  he  ispn?yaad 

not  a  ftrangcr  to  the  leafci  the  refenratioo  is  good  enough.    Co,  Litt.  f.  346. 

But  if  /#-  3.  If  twa  jointenants^  the  one  for  life^  and  the  other  in  fety  jm  «  a 

^hi/&  ^V^  f^^  'i^»  ^^  *  8*^'^ '"  ^*'^  rcferving  rent,  the  rent  (hall  enure  to 
Ttvcrfimy  both  \  for  if  the  particular  eftate  determine,  they  (tuli  be  jointcflaflts 
Join  in  a        again  in  po(reiIion.    Co.  Litt.  21^  si. 

Je.ife  for  '  • 

Bft,  or  a  gift  in  tail  by  deed,  refenring  rent,  tliis  fhall  ennre  to  the  tenant  for  life  only,  dtirng 
his  life,  and  after  to  him  in  the  reverfion ;  fur  eve*7  one  grants  that  which  be  may  lawfuUr 
grant ;  and  if  at  the  common  law  they  had  made  a  feoffmen:  in  fee  generally,  the  feofite  fliouiJ 
have  bolden  of  the  tenant  for  life,  during  his  Ufe>  and  after  of  him  in  reveriion,  and  (o  it  wai 
hoiden  in  B.  R.  Co.  Litt.  214.  a. 

(A.  a)  Sei/ed.    How  each  fhall  be  faid  feifed. 

I.  p  V  E  R  Y  jointenant  is  feifed  of  the  land,  which  he  faoMetb 
^  jointly,  ^^r  my  (sf  per  tot^ty  and  this  is  as  much  as  to  (ayi  as 


he  is  feifed  by  every  parcel^  and  by  the  whole,  &c«  and  ^  is  tmc} 

far 
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I  ... 

for  in  every  parcel,  and  by  every  parcel,  and  by  all  the  lands  and  te- 
nements he  is  Jointly  feifea  with  his  companion.     Co.  Litt.  f.  288. 

2.  A.  and  6.  %yere  joint  leffees  of  a  mill ;  A*  grants  his  eJlaU  and 
dies'y  and  upon  a  fuppofition,  that  all  came  to  B.  by  fiirvivorihip, 
JB.  grants^  bargains  and  fells  the  fame  to  J.  S.  by  the  name  oimolen* 
dinumfuum  generally,  and  all  his  eftate,  right,  title  and  intereft,  and 
covenant^  to  fave  him  harmlefs  from  all  former  afts  done  by  him,  and  f  5O3  J 
entered  into  a  bond  for  performance  of  covenants ;  J.  S.  may  have 
debt  againft  B.  upon  the  entry  of  the  grantee  of  A.  For  B.  had 
nothing  to  do  to  grant  that  moiety  which  was  granted  by  A.  and  the 
original  agreement  in  this  cafe,  being  to  pafs  the  whole  mill,  the  bond 
was  forfeited,  by  not  performing  an  agreement.  And  an  action  in 
C.  B«  having  been  brought  upon  the  bond  for  not  performing  the 
agreement,  and  the  breach  not  bein^  laid  in  the  non  performance 
of  covenants,  judgment  was  affirmed  by  4  juftices  againft  one.  Bulf» 
2  Hiil.  7  Jac.  B.  R,  Prodor  v.  Johnion. 

(B.  a)  To  what,  Purpofes  each  has  Right  but  to  a 

Moiety. 

I.  'T^OTUM  tenet  ^  nihil  tenet,  vi»#  totum  conjun^imic  nihil 
'*'  per  fe  feparatim  and  albeit  they  are  fo  feifed,  (as  for  exan^ple, 
where  there  are  two  jointenants  in  fee)  yet  to  dlverfe  purpofes  each 
of  them  has  but  a  right  to  a  moiety^  as  to  enfeoff,  givt:,  or  demife,  or 
to  forfeit  or  lofe  by  default  in  a  prsecipe.  If  my  villein,  and  another 
purchafe  lands  to  them  two  and  their  heirs,  I  may  enter  into  a 
moiety.    Co.  Litt.  186.  a. 

2.  Where  all  the  jointenants  join  in  a  feoffment^  each  of  them  in  One  join- 
judgment  of  law  do  give  but  his  part.     Co.  titt.  1 86.  a.  ^"*"*  ^^ 

•J      P  or  one  moiecy 

ill  law,  and  the  other  the  other  moiety,  and  therefore  if  two  jointenants  maks  a  feoffment  infttuptn 
a  c9mJiti<Mj  and  that  for  brtacb  thereof)  one  of  tbtmjhali  erJer  into  the  whole,  yet  he  (hall  enter  but  ill 
a  moiety  ;  becaul'e  no  more  in  judgment  of  law  paAibd  from  him  ;  and  fo  it  is  of  a  gift  in  tail,  or 
a  leafs  for  life,  ttc,  yet  every  joincenant  may  vtmrAnt  tbe  wholes  becaufea  man  may  warraat 
more  than  paiies  from  him.    Co.  Litt.  i86.  a.  ' 

3.  If  an  alien  and  a  fubjeSl  purchafe  land  jointly^  the  king  upon 
x>ffice  found,  ihall  have  but  a  moiety.     Co.  Litt.  186.  a. 

4*  If  two  jointenants  are  of  chatties^  the  one  can  not  give  nwn 
than  a  moiety  \  per  Keble.    Kelw.  23.  a.  b. 

(C.  a.)   Conjidered.  as  one  Per/on^  in  what  Cafes. 

I.    A  demand  ol  pofiefton  from  a  lefiee,  after  the  term  expired,  hf 
^^  one,  is  a  demand  of  both,  and  the  delivery  to  oth  is  a  deli- 
very to  both.  Cro.  J.  476.  Hingen  v.  Pain, 

(D.  a)  Releafe  by  one  to  the  other.     How  ft  fhall 

enure  or  relate. 

I.   Tf^-^S  Tiy  Aftippojlng  that  the  tenant  held  of  his  Uafe  \  the  de- 

^^  fendant  faid,  that  the  plaintiff  and  thne  others  Uafed  to  him, 

&c«  jud^ent  of  (he  writ)  the  plaintiff  laid,  that  the  otbor  three  re" 
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k^jei  to  hint  all  their  right^  &c.  and  the  writ  vm  awarded  godd} 
quod  nota.  Br.  Jointenants,  pi.  70.  cites  46  E.  3. 17. 

2.  In  affife ;  thru  jointtnants  were  of  land  held  of  the  king  in  ca- 

pite,  and  the  om  nliafiJ  I0  his  tw§  companioniy  and  pleaded  pardon 

of  it)  quod  rotrum  !  for  where  three  jointenants  are,  and  the  one  re- 

kafes  to  the  other  two,  diere  needs  no  licence  or  pardon ;  for  thi 

two  an  in  by  the firft feoffor^  and  not  by  him  who  releifed.     Br  Alie* 

nations,  pi.  4.  cites  8  H.  4.  8.  and  the  like  aereed  M.  37  H.  8. 

S.P.  »4         3*  ^^^  where  the  one  reUafes  to  one  of  the  other  two,  there  he 

he  and  hu    ^j^^  taikes  the  releafe  is  in  of  the  diird  part  by  him ;  contra  if  he 

SaUfaoid"   had  *  releafed  to  all  his  companions.  Br.  AIienationStid.4.cttes8H. 

the  other     A»  8.        And  with  this  agrees  33  H.  6.  4.  and  fo  it  is  uied  in  the 

%  parts  in     Exchequer,  that  this  is  no  alienation. 

jointure.  ^       ' 

And  as  CO  the  third  part*  which  lie  hath  by  force  of  the  releafe,  heholdeth  that  third  part  with 
lunfelf  and  his  cotnpanion  in  common.  Co.  Lict.  f.  304,  ■  Such  rrlefiee  fliall  be  ina  tbtfr 
for  the  third  fatip  of  Which  the  releafe  is  made*  &c.  Perk.  f.  S4.  cites  33  H.  S.  /« tlni  ca^ 

this  releafe  enures  hy  way  of  mitur  CspUi^  and  aat  ky  mty  of  txutigitiflkmm  \  for  then  the  relssfc 
fhould  enare  to  his  companion  alfo.    Co.  Litt.  193.  a. 

•[504] 

Aad'iUiH  4.  j/nJ  if  z  joint  e/late  be  made  to  A^  hufland  and  wife  and  to 
^fut\le  *  third perfony  and  the  diird  perfon  releafes  all  his  right,  which  he 
not  nan^ng  hath,  to  the  hujbandy  then  hath  the  hufband  the  moiety  which  the 
thehuiband  third  had,  and  the  wife  hath  nothing  of  this.     Ca  Litt.  C  305. 

in  the  re- 
leafe, then  hath  the  wife  the  moiety  which  the  third  had^  &c.    And  the  hufband  hath  nothing  of 
Ebut  in  right  of  his  wife ;  becaufe  in  this  cafe,  the  relenfe  Qiall  enure  to  make  an  efbce  to 
,  to  whom  the  releafe  is  made,  of  all  thatwhich  belongeth  to  the  releafor.    Co.  Litt.  C  305. 

5.  If  two  jointenants  make  a  leafefor  life^  they  may  afterwards 
releafe  to  each  other  without  attornment  or  tenant  for  life.  For 
fince  both  of  them  have  the  reverfion,  the  tenant  for  life  is  tenant  to 
diem  both,  and  confequently  there  is  no  need  of  any  fubfequent  con- 
fent  to  create  a  new  tenancy ;  and  paying  the  rent,  and  doing  the  fer- 
yices  to  one  of  them  only,  is  a  fufiicient  notoriety  that  the  whole  fee 
is  in  one  only.    G.  Treat.  Ten.  85. 

(E.  a)     Releafe  or  Contlrmation^  by  one  Jointenant 
to  Strangers.    How  it  fhall  enure  and  relate. 

It  np  WO  jointenants  nakcfeoffinentinfeefln  conditioHy  diatif 
*  they  pay  20  /.  at  Pentecoft,  dien  Biey  may  re-enter.  Before 
the  day  one  of  diem  releafes  to  the  feoffee  all  his  rights  tide  and  de- 
mand. The  other  jointenant  pays  at  the  day^  and  the  feoffee  receives 
it.  Per  Dyer,  both  have  interdl  in  the  conifidon,  and  if  one  dieS| 
die  condidon  furvives,  and  fo  one  cannot  difpence  with  it.  Per  Befl« 
loes,  it  feems  alfo  that  by  this  releafe  he  cannot  difpence  with  ^rt  of 
die  condidon,  becaufe  it  is  endre ;  quod  Dier  conceffit  Per  DrowOf 
if  a  man  makes  feoffinent  on  condidon,  and  has  ijise  two  dangb^ 
ters^  aiid  dies,  one  may  difpence  with  the  condidon.  QuxA  Djer 
negavit  and  Brown  e  contra.    Dal.  44. 33. 

2.  If  two  jointenants  he  of  20  acresy  and  die  «i|#  makes  a  feoffs 
wm  of  bis  part  in  z8  aeres^  the  other  cannot  releafe  his  entircpart» 

but 


but  only  in  two  acres ;  becapfe  the  jointure  is  fevered  from  the  re* 
fidue*    Ca  Litt.  193.  b. 

3.  If  two  tenants  in  common  be  tf  the  ivardjbip  of  a  body^  and 
one  raviflies  theward^  and  the  one  tenant  in  common  rdeafes  /# 
tbi  ravi/biTy  this  fball  go  in  benefit  of  the  other  tenant  in  coounon^ 
and  he  fliall  recover  the  whol^  and  this  releafe  fhall  not  be  any  bar 
to  him.    Ca  Litt.  197.  b. 

4.  &  if  two  tenants  in  common  h^  of  an  adumvprn^  and  they 
bring  a  ^uan  im^ity  and  die  one  rdeaies,  yet  the  other  fhall  fue 
forth  and  recover  die  whole  prefentment.     Co.  LitL  197.  b. 

5.  Two  jointcnants.of  a  ward,  otu  rekafes  1&  the  wardy  and  the 
ptber  takes  the  value  rftbe  marriage  ;  he  wno  xdeafed  ihall  have  ac-^ 
county  notwithftanding  bis  rdeafe  to  the  ward  Mo.  184*  pi.  327. 
per  Mead. 

(F.  a)    Rclcafc  by  one  to  a  Stranger,     Haw  much  [  S^S  3 

JhaUpafs. 

I.  I  F  two  jdntenants  or  tenants  in  common  are,  and  they  are  iif- 

^  Jelfedy  and  after  one  of  them  releafes  all  die  right  that  he  hath 

in  die  moiety,  he  (hall  be  barred  of  bis  right  in  ally  and  yet  every 

jointenaut  is  feifed  per  mj  ^  fer  tout*    Co.  R.  on  Fines,  y.  cites 

2.  But  if  two  jointenants  are  of  two  acresy  and  are  difleifed,  and 
the  one  rdeafes  all  his  right  which  he  hath  in  one  acrey  this  fhall  bar  ^ 

him  but  of  the  moiety  of  ihis  acre  only,  and  yet  the  moiety  of  two 
acres  is  one  acre.    Co.  R.  on  Fines,  7.  cites  45  £.  3. 

(G.  a)     Releafe  to  one,  or  to  his  Leflee;  By  Stran- 

ger«     How  it  ihall  enure. 

If  I  N  fi>me  cafe  a  releafe  ihall  enure  by  way  of  extinguijhmenty  At  if  a 

-^  and  in  fuch  cafe,  fuch  (ball  aid  the  jointenanty  to  whom  die  J^^j^*  „  J' 
releafe  was  not  made,  as  well  as  him  to  whom  the  releafe  was  made,  the  Sffkifcr 

Co.  Litt.  C  307.  make*  a 

ffjfmmt  /# 
/tt9  mtn  ififut  if  the  Sjftifn  rtkajkt  1>y  bis  deed  f  tm  tftbtfuf$ts^  this  releafe  ihall  enure  to  both 
the  feoffees ;  for  that  the  feoflcet  have  an  eftate  by  the  law,  via.  by  feoffmenti  and  not  by  wrooK 
done  to  any.     Co.  Lift.  f.  307.  The  reafon  cf  this  deitrfity  between  the  dilleifors  and  their 

feoiiiees  is,  for  that  the  feoffees,  coming  in  by  title  and  purchafe,  are  intended  in  law  to  have  a 
warranty  (which  is  nincb  cfteemed)  in  fee,  and  thereforsi  lead  the  warranty  Ihould  be  avoidedf 
the  releafe  ihall  enure  to  both  the  feoflees  in  favour  of  purcbafors»  and  fo  the  right  and  benefit  of 
every  one  faved.  Co.  Litt.  194.  b.<-*And  becaufe,  coming  in  by  the  legal  notoriety  of  a  fcoff- 
inettty  that  feofTment  mull  be  defeated  by  an  act  of  equal  notoriety  before  iwt  tiMe  can  he  altered, 
becaufe  the  feoflfroent  muft  {land  good  at  an  aA  that  gives  warning  to  all  p*:rfons  in  whonf  the 
l^reehold  fubfiftsy  till  by  fome  a6l  of  equal  folemnity  it  appears,  tlut  the  freehold  is  in  another. 
And  fince  the  freehold  is  not  defeated  in  this  cafe,  the  feofliQent  continues,  ami  the  releai« 
•Qores  to  them  both.    G.  Treat.  Ten.  51. 

2.  It  Ae  dij/eifor  makes  a  liofe  for  life  to  A,  and  B.  2s\d  the  dijeifee 
confirms  the  eftate  of  j/.^^B.  ihall  talce  advantage  thereof  1  for  the 
eftate  of  A.  which  was  confirmed,  was  joint  with  B.  and  in  this 
cafe,  the  diflcifee  (hall  not  enter  into  the  land,  and  deveft  the  moi-> 
cty  Qf  fit    Co.  Litt.  297.  a.  297.  b. 
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Co.  Litt.  3.  In  Tome  cafes  •  releafe  {hall  enure  u  put  all  tit  right  wbidi 

{•  47»«  the  rclcflbr  hath  in  the  relefiee.  yfs  if  a  man  feifed  of  certain  tene- 
«  S.'p.  be-  n^cnts  is  diflfeifed  by  two^  if  the  dijfeijeey  by  hi$  deed,  rcUafes  ail  his 
caiire  the  right^  &c.  /«  ^;jr  of  the  dijjiifirs^  then  fuch  releflee  fhall  hold  jdi  the 
diiVcifor  tenements  to  himfelf  alone,  and  *  (hall  ouft  his  c<inpanion  of  everr 
bv  no  law-  occupation  of  this.  For  the  two  difieifors  were  in  againft  the  law, 
fui  or  efta-  and  when  one  of  them  gets  the  releafe  of  him  which  hath  right  of 
bitflied  z£k  entry, &c,  this  right,  in  mch  cafe,  (hall  veft  in  him  to  whom  Ae  re- 
rittywhicb  ^^^^^  ^^  made,  and  he  is  in  like  plight,  as  if  he  which  hath  the  right 
ought  to  had  entered  and  infeofFed  him,  &€•  for  he  which  before  had  an  cftate 
be  defeated  by  wTong,  viz.  by  diiTciftn}  &c.  hath  now  by  the  releafe  a  rightful 
^'^J!5   «ft»te.    Co.  Litt.  f.  306. 

potreflling  can  be i altered;  and  .therefore,  though  hepoflelled  ■$  a  jointenant  before  the  re- 
ieafe»  be  (hall  (}uft  his  companion,  becaufe  he  was  poifefled  of  the  whole  before  by  wrong,  and 
now  being  paffed  by  right,  it  follows,  that  the  pofleffion  of  the  other  wrong  doer  is  no  poCieiiiiXi 
yt  all.    G.  Treat.  Ten.  50, 51. 

4«  Soy  where  there  are  two  joint  abators  or  intrudorsy  which  come 
in  merely  by  wrong.     Co.  Litt.  194.  a. 

5.  But  if  two  men  do  ufurp  by  a  wrongful preftntation  to  a  church, 
and  their  cUrk  is  admitteo,  inftituted,  and  indu^ed^  aiid  the  rightful 
patron  releafts  to  om  of  thaiL  This  (hall  enure  tx>  them  both ;  be- 
caufe the  ufurpers  come  not  in  merely  by  wrong,  but  their  clerk  is 
in  by  admiffion  and  inflitation,  which  are  judicial  a£^s,  and  there- 
fore an  ufurpation  Jball  wori  a  remitter  to  one  that  has  a  former 
right.    Co.  Litt.  194.  a. 

6.  If  there  he  two  dijfeiforsy  and  the  difleifee  releafes  to  one  of  them, 
be  (ball  hold  his  companion  out  of  the  land.    Co.  Litt.  f.  522. 

This  makes  7.  But  if  the  difleifee  c&nfirmthe  ejiate  of  the  o/ne  without  fwre 
no  altnra-  faying  in  the  deed,  fome  fay  that  he  Ihall  not  hold  his  companion 
he  con-"^  out,  but  ihall  hold  jointly  with  him,  for  that  nothing  was  coniinned 
firms  the      but  his  eftate  which  was  joint.     Co.  Lit.  f.  522. 

cftate  in  x 

the  fame  manner  as  it  is.    G.  Treat.  Ten.  7a. 

For  by  thit  8.  But  if  the  dtffiifee  confirms  the  eftate  of  the  one  diffelfor^  in  die 
f*Tdcfi^'n  '*"^^  *^  '^^^  ^^  '^  itfWthe  lands  or  tenements  or  the  right  of  the 
(?conlrm-  difleifee  to  him  and  his  heirsy  he  (ball  hold  out  the  other  difleifor 

ing  the  Co.  Litt.  298.  a. 

poflbHion 

to  him  alone,  fo  that  the  confirmation  goes  to  the  pofleilion  ttfelf  by  the  explanatory  words  in 
the  habendum,  and  not  to  the  manner  of  poflefiing }  and  fuch  habendum  makes  the  confirmation 
•nure  as  •  new  grant  of  fuch  his  moiety.    G.  Treat.  Ten.  72. 

5eifher#.        9.  If  two  dijfeifors  fttake  a  leafe  for  life^  and  Ac  diffeifee  rekafes 

wV^'/)/#  '^  °^  ^  '*^^»  ^^"^  ^'^  ^^^^^  ^^  ^^^  hoA^  and  to  the  benefit  of 
this  flSaii  leflTee  tor  life  alfo ;  for  he  cannot,  by  the  releafe,  have  the  folcpof- 
enure  to  feflion  and  eftate  \  becaufe  part  of  the  eftate  is  in  another.  Co. 
iTuff  t'h,  Litt.  Z76.  a. 

leleafe  romof  alttr  the  feudal  Jtoffmnt,    G.  Treat.  Ten.  ji. 

10.  Uleffeo  in  tail  be  Afftnjtd  by  fwoy  and  nk^fos  to  m#  of  diem, 
it  (hall  enure  to  bodi.  Bui  rt  the  king^s  tenant  fir  /^  be  difleifed  by 
two,  and  he  releafes  to  one  of  tbem^  he  fiifl^  oik  bis  companion. 
Co.  Litt.  276.  a. 

tit  & 


•      -  •  •  • 

I  li  So  if  tW9  joinienantt  make  a  leafe  for  Ufgy  and  after  dijfiije  the 
tenant  for  life^  and  he  releafes  t9  one  of  them,  he  (hall  hold  out  h!s 
companion ;  for  the  difieiim  was  but  of  an  eftate  for  life.  Co. 
Litt.  276.  a. 

II.  If  two  jolntenants  infee^  be  dijfeifed  by  twoj  and  one  of  the  dif-  He  caimoc   . 
fcifees  releafes  to  one  of  the  diffeifors  all  his  right,  he  (hall  not  hold  om1>f 'S« 
out  his  companion,  becaufe  the  releafe  is  but  of  th^  moiety  without  whole ;  fuc 
any  certainty.     Co.  Litt.  276.  a.  he  has  not 

the  whole 
right,  and  fo  there  can  be  no  aA  of  notorietj,  whereby  the  eilate  may  apt>ear  to  be  in  one  Uif« 
^for.    G.  Treac  Ten.  54. 

« 

13.  If  a  man  be  4t{f^ifed  by  two  w^men^  and  orie  of  them  taies  huf 
handy  and  the  difjl'ifte  releafes  to  the  hujband^  this  (hall  enure  to  both 
the  dilTeifors ;  becaufe  the  hufbsmd  was  no  wrong  doer,  but  in  a 
manner  in  by  title.     Co.  Litt.  276.  a. 

14.  5/?  it  is  (as  it  feems)  if  the  diffeifors  make  a  leafe  for  years ^  and  Becaufe  he 

the  difflifee  releafes  to  one  of  them^  this  (hall  enure  to  them  both;  ^"jj^^ei^ 

for  by  the  releafe  he  cannot  have  the  fole  poflellion.     And  it  ap-  notonou» 

pears  by  Littleton,  that  he  mutt  have  the  fple  pglTciSon,  and  hold  fh.it  the 

Jiis  companion  out.     Co.  Lilt.  276.  a.  himVion"; 

for  lie  cannot  hold  out  his  companion  during  the  continuince  of  the  leafe  for  ye^rs.    C  Treat. 
Ten.  53. 

1 5.  But  if  the  mortgagee  upon  condition^  having  broken  the  con* 
dition^  is  di/feifedby  two^  and  the  mortgagor^  having  title  of  entry 
for. the  condition  brokeh,  releafes  to  the  one  di£eifor  \  albeit  they  be 
in  by  wrong,  yet  the  releafe  (hjill  enure  to  them  both,  for  two 
caufes,  (irft,  For  that  they  are  not  wrong  doers  to  the  mortgagor, 
but  to  the  mortgagee ;  and  by  Littleton's  cafe  it  appears,  that  wrong 

is  done  to  him  that  made  the  releafe ;  Sccond^^jr,  That  he  that  made  f  ^07  1 
the  releafe  has  a  title  b/  force  of  a  condition,  and  Littleton's  ca(e 
is  of  a  right.     Co.  Lit.  276.  a. 

lb.  If  tenant  for  life  be  difjlifed  by  twoy  and  be  in  reverjion  and  Becaufe 
tenant  for  life  J  fin  in  a  releafe  to  one  of  the  diffeiforSy  lie  (hall  hold  his  po(^fl]J^ 
companion  out,  and  yet  it  cannot  enure  by  way  of  entry  and  feofF-  is  noto- 
mcnt.     But  if  they  fcverally  releafe  their  feveral  rights,  their  fc-  'j^^^y  ^" 
veral  releafes  (hall  enure  to  both  the  difl'eifors.     Co.  Lit.  276.  a.        ^cJTof 

lliem  is  capable  cf  a  releafe;  an  J  when  one  has  obtained  a  releafe,  it  makes  his  poffeiTion  rtghr- 
fill ;  and  his  holdiug  out  his  com;)auion  makes  it  immeUiatiily  nutoriouS|  that  the  eftate  is  in  him 
alone.     G.  Treat.  Ten.  53. 

17.  But  if  A.  be  tenant  for  life,  the  remainder  in  fee  to  B.  and  f^J^^^'^^"^ 

J.  is  dijleifed  by  two,  viz.  W.  R.  and  W,  S.  and  J.  releafs  to  JP.  m^,,  Aa./r#. 

*.— W.  R.  (ball  npt  hold  out  W.  S.  for  if  W.  R.  had  a  rightfiil  H^^^^ 

eftate  by  the  releafe,  then  the  remainder  would  be  revetted ;  bat  the  jj^^^^  "^ 

remainder  cannot         "     *'     '  '"         -./•-.---•....  r u^>-.  ♦Kor..  .   .. 

is  a  notorious 

right  without  aVy 

notoriety  i  byit  the  ^to^  cannot' alter  without  jotnt  aSt  of  notoriety <^  ^^^Je 

{o  that  men  may  know  in  whom  the  fee  is  lodged,  and  therefore  gained  by 

W,  R.  doth  not  take  an  eftate  for  life,  and  revolt  the  remainder ;  ^^^^|j,^ 

for  W|  I^  has  a  longer  eftate  than  A.  who  releafed  to  him,  and  fo  if  ^^^  ^  ^^^ 

0,4  4  ^-^ 
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f^nrinc  A/t  W.  R.  fhould  be  tenant  for  life,  the  releale  would  enure  by  w^  of 
B?co"w      grant  of  his  cftate.    G.  Treat.  Ten.  52. 

pot,  by  his  entiyi  overthrow  it  during  th«  continnaoce  of  the  eftate  for  life,  and  whatever  ri^ht 
tk  acquired  duhns  the  continuance  of  the  unlawful  paflfeflion,  is  acquired  to  tUem  both  ;  for  tf 
one  were  to' acquire  the  whole  right  in  remainder,  there  would  be  no  notoriety  of  the  begiosiingy 
or  deiermiuitioo,  of  the  ei^te  for  life  in  the  other  difieifor.    G.  Treat.  Ten.  5  3. 

|8«  If  bfsd  and  two  jointtnants  are,  and  the  lord  reUafis  all  bis 
right  unto  om^  this  is  good,  and  (hall  enure  unto  them  both ;  for 
one  of  them  only  doth  not  hold  of  him ;  and  it  (hall  be  prejudicial 
to  no  perion  that  the  fervices  ihall  be  extin£k  by  the  rdeale,  but 
unto  the  rdeafor  himfelf.     And  always  a  deed  (hall  be  taken 
Urongeft  againft  him  that  made  it,  &c.    Perk^  f.  69. 
$.C.  dted        i9«  Queen  Mary,  having  a  nnt  of  20/.  per  ann.  ijfutng  out  of 
Arg.  Mo.     ^  manor^  of  which  a  man  and  his  wifi  were  jointtnants  frifid  in  fee^ 
Ht'Rou!     for  and  in  conjideration  ofmeneyy  and  other  confiderations  given  and 
R'4??<^     paid  hy  the  haron  by  her  letters  patents  did  givi  and  grants  nnufe^ 
ind  Godb.     yeUafe^  and  renounce^  to  the  [aid  haron  and  hts  heirs  the  (aid  rent  of 
1x7*  <«  •      ^^1^  ^j  ^^^  ^^  baron  died>  and  the  feme  (tirvived.    If  (he  muft 
pay  the  rent  to  the  heir  of  the  baron,  or  not,  quaere  ?  and  the  point 
IS  if  the  letters  patents  (hould  be  taken  in  law  for  a  reliofe  only,  or 
inay  be  ufed  as  a  grant  at  the  election  of  the  barony  and  his  heirs, 
ania  not  for  a  releade  or  extinguiihment.    And  Dyer  thought,  die 
patentee  (hould  have  eledion  to  ufe  the  patent  as  to  him  feems  heft, 
tuid  cited  9  H.  6.  in  quare  imp.    And  indie  cafe fupra,  die  baron 
by  his  former  will  devifed  the  rent  to  another,  which  was  a  declara- 
tion of  his  intent  and  eledion.  And  alfo  in  the  habend*  V  percipiend^ 
redd*  prad.  prof  the  patentee^  and  to  his  heirs  and  afjigns^  the  in* 
lent  of  the  queen  appeared  to  have  the  rent  continue  if  die  patentee 
yrovXAy  ice.    D.  319.  b.  pi.  16.  Mich.  14  &  15  Ellz.  Anon. 


+  IJo  part 


(H.  a.)     Grant  or  Surrender  to  one.     Enure  how, 

of?t'ftSr  !•  1  F  two  jointenants  in  fee  are  of  an  acre  of  land,  and  Uafe  the 
enure  to  hit  ^  fame  acre  unto  a  ftranger  y^r  life^  and  the  lejfee  \  granteth  bis 
companionj  gfl^fg  f^„f^  ^^^  ^^^^  /^^j .  j^  fecms  unto  fome  men,  that  as  unto  one 

xnoieVi>«-^  moiety,  it  (hall  enure  oy  way  of  furrendcr,  and  as  unto  the  other  moi* 

longing  to  ety,  it  (hall  enure  by  way  of  grant:  and  their  reafon  is,  becaufe 

his  coropa-  ^  grantee  ♦  had  bu^  one  moiety  of  the  reverfion  of  thfe  land  in  eight, 

cmTto  Hm  ^^  ^^  much  as  if  he  had  granted  the  whole  reverfion  to  a  ftraneer^ 

to  whom  and  the  lefiee  attorne,  yet  but  a  moiety  paiFedTirom  him;  ana  by 

'^  S^*  ^^  ^^^^  reafon,  the  grant  of  the  IclTee  (hall  enure  by  way  of  furren-* 

"hlTrevir.  ^^^  ^^^  ^^^?  moiety,  &c.    Perk.  f.  89,  cites  5  E.-  3.  19. 

£oa  to  the  other  in  fee.    Co.  Litt.  1 92.  au  Bta  if  the  leflee  JummJas  lo  om  of  tbem»  it  fluU 

enure  to  them  both ;  for  they  have  a  joint  rev^dion.    Ibid. 

2.  But  others  dunk  that  this  (hall  enure  by  way  of furrender  for 
the  whole  |  becaufe  eyery  of  the  leffors  is  feifed  of  the  whole,  ami  of 
the  whole  revcr(ion  j  and  the  grant  of  the  eftate  of  the  particular  te^ 
nant  cannot  take  ejfi£i  by  way  of  grant  without  livery  offeijifi^  and 

Slie  grantee  cannot  take  livery  or  feifin  of  the  fame  land,  becauii;  he 
ath  the  reverfion  in  fee  of  die  whde  in  him  immediate  to.  the  bm% 
particuljff  cftace%  and  in  his  own  right«    Perk.  C  8a, 

3.  H 
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3.  Ifbrd  and  tw$  jointinants  sure  in  fie^  and  the  hrd  grants  bh 
fiigniory  to  cm  of  the  tenants,  this  grant  {hall  take  eSe£i  hj  wav  of 

fxtinguiftfment  for  the  whole,  &c.  and  to  fome  it  feemeth  it  fhaU  e<» 
nure  by  way  of  grant  for  the  whole ;  and  they  fay,  th^t  otherwife 
the  ledee  &all  not  have  liberty  to  part  with  his  eftate  to  one  of  his 
leflprs,  &c«  Perk.  f.  83. 

» 

(I.  a)  In  what  Cafes,  and  to  what  Purpofes,  fuch 
Inheritances  fhall  he Jaid  to  be  executed  in  the  Life 
of  the  Parties. 

I,  r\F  ancient  time  it  has  been  faid,  that  when  lands  have  been 
^^  given  to  two  womeny  and  to  the  htirs  of  thtir  two  bodies  be- 
gotten, (as  Littleton  puts  the  cafe,  f.  284.)  that  the  hufband  having 
ifliie  ihould  be  tenant  by  curtefy  living  the  other  fifter  i  for  that  as 
fomc  held,  the  inheritance  was  executed,  and  that  the  fillers  were 
tenants  in  common  in  pofleffion,  and  confequendy  the  hufband  to 
be  tenant  by  courtefy,  which  he  could  not  be  if  the  women  had  a 
joint  eftate  for  term  of  their  lives :  and  likewife  it  was  (aid,  that  the 
ifi'ue  of  the  one  fhould  recover  the  moiety  in  a  formedon,  living  the 
other  fiften  But  verba  hsec  funt,  and  Littleton,  grounding  him- 
ielf  upon  good  authority  in  law,  has  *  cleared  this  doubt.  Co.  Litt 
183.  (h).  •Viz.thar 

^    ^    '  ihcy  are 

|ointenantt  for  life  and  tenants  in  common  of  the  tail,  and  the  reyerfioo  is  fevenl.  Litt.  f.  283. 

a.  If  a  man  makes  a  kafefor  life^  and  after  grants  the  reverfion  ^»  it  is  if  a 
to  tenant  for  life^  and  to  a  Jiranger^  and  tbeir  heirs  \  they  are  not  «an  makes 
jointenants  of  the  reverfion  j  but  the  reverfion  is  by  aft  of  law,  ex-  2J7to> '** 
ecutedy^r  the  one  moiety  in  the  tenant  for  life,  and  for  the  other  nva,  and 
moiety  he  holds  it  ftill  for  life,  the  reverfion  of  that  moiety  to  the  afttr;Tants 
grantee.    Co  Litt.  182.  b.  (f.)  '^  '^«'7>* 

tnfti ;  the  jointure  viftver$Hy  and  the  reverfion  is  executed /or  tin  mc  maitty^  and  for  the  other 
inoiet)^tliere  is  tenant  tor  life  the  reverfiott  to  the  grantee.  Ca  Litt.  182.  b.  (g}.^-»2  Rep.  60. 
^1.  Weftcote's  cafe. 

|.  If  lejfeefor  life  grants  his  eftate  to  him  in  the  reverfion^  and  to 
arranger,  the  jointure  is  fevered,  and  the  reverfion  executedyir 
tPi  one  moiety  by  aft  of  law.     Co.  Litt.  182.  b. 

4.  If  a  man  makes  a  leafefor  Itfe^  and  grants  the  reverfion  to  two  t  Lotw. 
in  feej  and  the  lej/ee  grants  his  ejiate  to  one  of  them\  they  are  not  xi73- 
jointenants  of  the  reverfion  \  for  there  is  an  execution  of  the  eftate 

for  the  one  moiety^  and  an  eftate  for  life  the  reverfion  to  the  other  of 
the  other  moiety.    Co.  Litt.  183.  a. 

(K#  a)  ^evivej     Where  after  a  Severance  the  Join-  [  ^09  ] 

tenancy  may  revive, 

!•  ^WO  dijfeifors  are^  and  the  dijfeifee  releafes  to  one  of  them 
upon  condition  \  now  he  to  whom  the  releafe  is  made  |hall 
hold  his  companion  out  \  but  if  afterwards  the  condition  be  broken^ 
they  are  jointenants  again,    Co.  R«  on  Fines  6.  cites  17  AiT. 

%.  Tht 
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Br.  Entre         a.  The  barm  andfefM^  and  J.  S.  fmrctfofti  jnfftlyy  the  him 

^Tlktls*    ^^'^^^  '*'  whole  and  died,  and  after  ^c  ferns  died\  J.  S.  entered  and 

8.  *    was  oufted,  and  brought  affiie^  and  recovered  the  whole,  becaufe  he 

and  the  feme  by  the  death  of  the  baron,  were  intitled  to  have  i 

joint  writ  of  right  and  revive  the  jointure ;  and  of  the  alienation  of 

the  baron  a£lion  of  cui  in  vita  is  not  given  to  J.  S.  and  therefore 

he  fhall  recover  the  whole.    Quodnota*    £r.  Jointcnants,  pi.  29, 

cites  35  Aff.  15. 

S.  P.  Br.  ^^  If  ^^Q  jolntcnants,  the  one  for  Vtfe^  and  the  other  in  fee,  lofe  hj 

iants/pl.  6.  ^rf^^^lU  ^^e  one  fl}aU  have  a  it;r//  of  right,  and  the  other  a  quod  a 

cites  46  £.    deforceat'f  and  yet  when  they  have  feverally  recovered  they  fiiall  be 

F^h^^*^    jointenants  again.     Co.  Litt,  188.  a. 

sT  B  ^'  ^^  *^  ^*  if  two  jointenants  are  dijfeifed,  and  an  aJlife  is  brought, 

Joimc-  '      *"^  ^^  ^^^  '^  funimoned  and  fevered,  and  the  other  rectn  cr  the 

nants,  pi.  6.  moiety ;  and  after  another  ailife  is  brought,  and  he  that  rccorers  ir 

cites  46  E.    fummoned  and  fevered,  and  the  other  recovers  5  albeit  they  fcve- 

Jincb.  ^^    ^^7  recover,  yet  they  are  jointenants  again.    Co.  Litt.  188.  a. 

Br.  Jointe-        5*  ^^  where  the  diffeifir  infeoffs  baron  and  feme,  and  the  dijfnfa 

nancy,  pK     re-enters,  and  the  baron  re-enters  claiming  to  him  ami  hiffeme,  tnis 

M  6*^*6  '^  ^^^^  nodiing  in  the  feme,  becaufe  the  jointenancy  was  defeated  hy 

the  regrefs  of  the  diiieifee  j  and  therefore  he  who  enters  by  wron^, 

(as  the  baron  here)  cannot  by  his  claim  vefi  any  thing  in  a  feme 

covert,  in  an  infant,  nor  in  zjlranger  to  the  entry.    Br.  £ntre  Cong. 

pL  41.  cites  14.  H.  6.  25,  26.  and  i  H.  6.  5.  to  the  fame  intent 

IBut  if  At         6.  If  two  femes  are  jointly  feifed,  and  they  take  barons,  and  the 

barwi  hcd     barons  join  in  an  alienation  and  die,  the  wives  are  jointenants  of  the 

rM  thu'"    ^'i^^9  ^^^  may  join  in  a  writ  of  right,  and  yet  they  may  have  feve- 

had  been  a    ral  writs  of  cui  in  vita  at  their  eleaion ;  but  when  they  have  reco- 

Jcveranu  of   vcrcd  in  thofe  feveral  writs,  they  {hall  be  jointenants  again.    Co, 

the  jointure  l;^     gg  ^ 

for  a  time,       *^*».fc.  *««.  «• 

Co.  Lite.  j88.a. 

(L.  a)    Survivorjhip.     In  what  Cafes. 

X.  'TpHE  nature  of  Jointenancy  IS,  that  the  furvivor  alone  fliafl 
**  have  the  intire  tenancy  of  fuch  eflate,  as  if  the  jointure 
had  continued.  Co.  Litt.  f.  280.— -Note,  there  is  a  natural 
death  and  a  civil  death,  and  Littleton  is  to  be  intended  of  bodi  \ 
and  therefore  if  two  jointenants  be,  and  one  of  them  enf^rsinto  reli-^ 
gion,  the  furvivor  (hall  have  the  whole.     Co.  Litt.  181.  b. 

2.  Nota,  that  there  (hall  never  be  any  furvivor,  unlefs  the  thing 
be  in  jointure  at  the  Infiant  of  the  death  of  him  tbatjirjt  dies ;  for 
the  rule  is,  nihil  de  re  accrefcit  ei,  qui  nihil  in  re,  quandojus  accrif' 
ceret,  hahet.     Co.  Litt.  188.  (u.) 

3.  There  may  be  jointenants,  though  there  be  no  equal  benefit  / 
furvivor  on  both  fides -y  as  if  a  man  lets  lands  to  A.  and  B.  during 

the  life  of  A. If  B.  die,  A.  (hall  have  all  by  furvivor  i  but  if 

A.  die,  B.  (hall  have  nothing.    Co.  Litt.  i8i.  b, 

4.  If  two  leafe  land  rendering  rent,  and  that  ^  it  hi  in  arreor 
by  two  mor^ths,  and  leeufully  demanded  by  the  faid  lejfirs,  they  maf 
re-enur^  om  difs^  and  the  other  who  furvivcs^  demands  it)  and 
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It  \t  not  paid,  he  may  re-enter.    Br.  Jointenants,  pi.  62.  cites  P. 

33  H.  8. 

5.  Father  ?ind  fon' jointenants  y«r  lOO  years^  the  fon  takes  a  leafi 
for  1 5  years  of  his  father  of  the  lands  to  begin,  &c#  The  fame  con- 
cludes the  fon  to  claim  the  whole  term  of  parcel  of  it  by  furvivor. 
2  Le.  159.  21  £Iiz.  B.  R.  in  Pleadal*s  cafe. 

(M.  a)    Survivorfliip  dejiroyed;  fo  as  the  Part  of 
one  dying,  or  all,  fhall  go  to  the  Revcrfioncr,  6cc. 

I,  T  N  affife  ;  land  was  demifed  to  two  for  lifi^  and  the  longeft  liver  s.P.Br.Eiu 

-*"  of  them  I  they  made  partitiorijSLnd  one  diQd'y  the  lefl  or  entered,  trcCong. 

the  leflee  oufted  him,  thinking  by  thefe  words  (the  longeft  liver  of  ''^'Affis!^ 

them)  that  the  furvivor  ihall  have  the  whole ;  and  the  leffor  brought  Co/Litt.*^ 

af£fe  and  recovered ;  for  thefe  words,  (the  longeft  liver,  &c.)  is  igi^a.  D. 

the  common  law,  and  hy  the  partition  the  jointure  is  fevered/or  ever.  ^J'  ^  p^ 

Quod  nota«   Br:  Jointenants,  pi.  28,  cites  30  £.  3.  8.  ^  ^ep.  73. 

b.  S.  C.  cited. 

2»  Two  jointenants  for  life ;  one  makes  a  leafefor  60  yearsy  i/he  i  Bulf.  i3o« 
emd  his  companion  live  fo  longhand  afterwards  hefitrrenders  his  moie-  *"g'V*"c^ 
/y,  and  takes  back  an  eflate  and  dies.  Adjudged,  that  the  leafe  is  both  ftateit 
determined  by  the  death  of  him  that  made  it ;  for  it  has  no  conti-  that  th«  o- 
jiuance  longer  than  the  jointure  continues.  Cro.  J.  27?*  Mich.  ^''««*io»ntc- 
J3  Jac.  B.  K,  Daniel  v.  Waddington,  rendered 

and  took  a  new  leafe* 
3-  A.  and  B.  jointenants  for  life ;  J,  grants  his  moiety  ly  fine  by  Both  eftatet 
the  word  concefftt  to  B.  habend.  to  B.  and  his  heirs  during  the  life  of  ^^^V"^ 
A.  and  then  A,  dies.    It  was  adjudged,  that  one  join  tenant  has  not  fawnwU 
any  eftate  but  for  his  own  life,  but  lias  only  a  poffibility  of  furvi-  veft  k  in 
vor  for  the  part  of  his  companion,  and  when  he  grants  over  his  **'"?  f^  jf  h* 
eftate  or  makes  partition,  upon  his  death  hjs  part  fli2l  refort  to  the  the  uJ^ 
reverfion,  and  the  poiHbility  of  furvivor  gone,  and  the  grantee  has  hy  the  firft 
only  eftate  for  his  life.    Jo.  55.  Mich.  22  Jac.  B.  R.  Euftace  v.  iin^^^ti""* 
Scowcn.  s.c:ilf 

Roll.  R.  444.  S.  C— 485.  S.  C— — See  Releafe  (L.)  pi.  3.  (z.j  pi,  ^ 

4«  Upon  zfeverance  of  the  jointenancy^  the  eftate  does  not  conti- 
nue during  the  life  of  each  donee,  but  determines  upon  the  death  of 
one  for  his  moiety;  per  Mafter  of  the  Rolls.  2  Wms's  Rep, 
672.  Mich.  1734*  in  cafe  of  Cowper  v*  Earl  Cowper. 

(N.  a)  Diverfities  between  Jointenants,  Tenants  in  see(Q):^) 
Common,  and  Parceners  ;  and  what  Adls  they  may  see  Diflei* 
do  the  one  to  the  other.  *"*' 

J%  'T'HE  effential  difference  between  jointenants  and  tenants  in 
"^  common  is,  that  jointenants  have  the  lands  by  one  joint  titlcj 
emd  in  one  right ;  tenants  in  common  by  fevcral  titles^  or  by  one 
title,  and  byfeveral  rights ;  which  is  the  reafon  that  jointenants  have 
one  joint  freehold,  and  tenants  in  common  have  icvcral  freeholds. 
Only  this  property  is  common  to  them  both,  viz.  That  their  oc- 
cupation is  divided,  and  neither  of  th(;m  knows  his  pari  in  feveral. 
Co.  Litt.  189.  f.  292. 

§  t.  If 
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Br.  Feoff-        j.  \f  tvfo  jointenants  are,  ont\  cannoi  male  a  fe$gmeni  \o  ifie 

Tcms  **pl  Other,  for  he  cannot  make  livery ;  the  reafon  is,  becaufe  the  ether 

15.  cites  S.  ss/cifid'9  Per  Moyle,  to  which  Newton  agreed  clearly.    Br.  Joki* 

c — Co.  tenants,  pi.  19.  cites  22  H.  6.  42. 

l«itt.  20U. 

b«  S>.  P.  bocaaf«  ♦  the  freehold  is  joint.  ■  But  jointenants  way  rtlutftp  Ibirf.  f  S.  P.  ft»r 

they  Are  but  one  tenant,  and  eacli  is  (eifed/^fr  my  ^fertma.  Br.  Peoifrncnc  de  terre,  pi.'  45.  dter 
]o  E.  4.  3.^>S.  P.  for  they  ar«  inby  ibefirftftudtilcoittrafl ;  and  therefore  a  ftcond  feoffimeK  cannot 
give  any  other  farther  title  or  notoriety,  bec^nfeevery  perfon  (haU  be  fuppoied  to  be  in.  by  the 
eider  and  roofV  worthy  title,  which  is  the  prior  feoffment ;  therefore  the  fecond  feoffmenc  is  im- 
pertinent. N«w  is  tliis  any  injury  to  a  (hanger's  praecipe,  for  he  may  bring  k  ;«gatDft  them  a!L 
according  to  the  prior  feudal  contradi ;  and  if  any  of  thtm  difclaim,  the  reft  muft  defend  for  the 
whole,  or  lofe  their  intereft.  G«  Treat,  of  Ten.  68. 

But  though  one  jointenant  cannot  enfeoff  the  other,  yet  htm^y  make  a  Uaje  to  the  other ;  for  » 
leafe  is  but  a  contra^.  Per  Popham  Ch.  J.  but  Feooer  J.  douUed.  Ow.  102.  Pafcb.  35  £li2«  ia 
csfe  of  James  v.  Portman. 

♦[Sn] 

Co.  Litt.  J,  But  Ufiant  in  common  may  enfeofF  hts  companion  \  for  there; 
But •l2* ^'  "  ^^ privity.    Br.  Feoffment  de  terre,  pi.  45.  cites  10  £.  4.  3* 

relMff,  becaufe  the  freehold  is  fevenJ.*— *  S.  P.  Br.  PeoflFment  de  terre,  pi.  45.  cites  zo  £•  4.  3. 
—-By  fucb  releafe  the  moiety  does  not  pafs ;  for  the  other  had  not  foffiffiia  cf  tin  frani'ttsKnauef 
that  wmety  at  the  timt  of  tbt  rtitafi*  10  E.  4.  3.  h.  Per  Brian.— »-And  if  he  makes  Awry  a^Jti/it 
iccondum  forroam  chartae,  the  livery  is  void,  and  alfo  the  releafe.  Co.  R.  on  Fines,  7.  cites  jo  £^ 
4.  'Ttiey  cannot  rel^e  to  each  other,  but  they  muft  pafs  their  eftate  by  feoffmeoc ;  becaufe 

Ibis  eftato  being  tjiubiijhed  by  eiijfircmt  mtnritties^  each  having  pafled  by  diftinfl  hverits,  they  muft  pafs 
to  each  other  by  a  diftinguifhing  livery,  or  elfe  it  cannot  be  known  in  whom  fach  parts  are>  wbkh 
formerly  had  pafled  by  a  dtftindt  livery.    G.  Treat,  of  Ten.  6&. 

But  if  two  tenants  in  common  aiah  com^ofiioft  t^prefatt  by  turn  to  tjie  advowfon,  and  after  theooer 
rtltafcs  to  th^  other,  this  is  a  good  releafe.  Co.  lU  on  Fines,  7.  Marg.  cites  39  £.  3.  37.  aod  Br« 
^eleafesy  77. 

Ctpartntn        m    But  coparceners  may  both  infeoff  and  releafi  $  beeaufe  Acir 

'u!!k!%T   fc*"^  ^o  fo™^  intents,  is  joint,  and  to  fome  feveral,    Co.  Litt, 

and  tkfctnd^    200.  b, 

ing  from  their  father ;  and  therefore  mny  releafe  privately  to  each  other  wkhovit  any  notoriety  by 
feoffinenty  becaufe  they  take  by  reafon  of  the  former  contrary  and  defcont  to  then),  wbic^ 
cftablifbes  them  iu  the  pofTeflion,  witliout  a  n^orlcty.  But  fince  the  coparceners  do  alfo  tratifmk 
di/tinfl  eJLxtes  to  thtir  cbildrettt  they  may  pafs  fuch  eftates  by  feoffment :  for  they  have,  in  refpe^  of 
the  defcending  line,  di(^n£t^  eftates,  which  they  may  pafs  by  a  diftindt  feoSippeq^  G.  Treau  of 
Ten.  671  6H. 

(O.  a)  Tenants  in  Common,     Of  what. 

So  it  one  lef-  j.  'T'HERE  be  tenants  in  common  of£i^tff//^rr^d/tfiMf^^]j/^/s 
kafi^ofplt  as  if  a  leafe  be  made  of  certain  lands  to  two  mcnyir  twenty 

mjtbi  frm,  ytorSy  and  when  they  are  pofTeflfed,  the  one  grants  his  part  to  ano- 
Ice.  Co.Litt.  ther  during  the  term,  then  th^  grantor  and  the  other  ihall  hold  and 
'*^'  occupy  in  common.     Co.  Litt.  f.  319. 

2.  If  two  have  jointly  the  wardjhip  of  the  body  and  land  of  an  in- 
fant within  age,  and  the  one  of  them  grants  to  another  his  port  of 
the  &me  ward,  then  the  grantee  and  the  other  which  did  not  grant, 
ihall  have  and  hold  this  in  common.  .  Co.  Litt.  f.  320. 

3.  If  two  tenants  in  common  be  of  a  feigniory,  and  a  xiuard  fidb 
they  are  tenants  in  common  of  the  wardfhip,  as  well  of  the  body  a$ 
land ;  and  fo  it  is  if  the  land  itfelf  efcheat  to  them  they  (hall  be  tc4 
nants  in  common ;  and  fo  it  is  of  parceners.     Co.  Litt.  199, 

4.  If  two  have  jointly  by  gift,  or  by  bu)ang,  an  borfe  or  anox^ 
tec.  and  the  one  grants  his  part  of  the  fame  horfeor  ox  to  another ; 
the  grantee  and  the  other  which  did  not  grant  (hall  have  and  p^cTs 
fuch  chattels  perfonal  in  coinmon  j  and  in  fucl^  cafes  where  a\verfe 

perfoni 
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^^erfbns  hare  diattds  real  and  perfonal  in  common,  and  by  diverfe 
tides,  if  the  one  of  them  dies,  the  other  who  furviycs  ihall  not  have 
tills  as  furvivor;  but  the  executors  of  him  who  dies  Ihall  hold  and 
occupy  it  with  them  diat  furvive,  as  their  teftator  did  or  ought  to 
hai'e  done  in  his  Hfc-timc,  &c,  becaufe  their  titles  and  rights  in 
this  were  fcvera!,  &c.    Co,  Litt.  321. 

(P.  a)  Ouftcr.     What  (hall  be  faid  an  Oujer,  &c,  [S^^\ 

by  the  one  of  the  other. 

!•  T  F  one  tenant  in  common  enters  Into  the  entire  land^  his  pof-  Mo,  868. 
*  fefTion  Ciall  be  adjudged  the  polleflion  of  his  companion  alfo,  T""l"- 
and  he  ihall  not  be  put  out  of  pofleiSon.     Cro.  E.  640,  Mich.  40  &  v.^pai^* 
41  Eliz,  B.  R.  in  cafe  of  Hemfley  v.  Price. 

2.  Two  jointenants  are  afa  leafe  for  year s^  and  om  bids  the  ether  n)id.  131. 
g9  tut  vfibe  boufej  and  he  went  out  accordingly  j  and  it  was  held,  Anw|^— • 
that  this  was  an  aSual  ejeSiment^  of  which  an  ejeftione  firm  will  if  one  join- 
lie,  as  ivell  as  if  had  thruft  him  out  of  the  houfe.     Clayt.  111.  tenant  o/«ri 
Bcrerley-s  cafe,  '^'^^ 

of  the  Other,  or  fujh  him  to  get  him  out  of  the  houfe  in  qncftion,  this  will  ararmnt  to  an  g£tMi!L 
eje^meBt  of  the  moiety,  &c.  th6u£rti  tbe  lefTee  do  abide  in  the  houfe  a  little  while  after  fuch  af- 
fautt,  ;«nd  then  depart.  But  note,  wnrds  were  alfo  ufcd  by  the  defendant  that  he  (hould  no:  ftaj 
there/ which  did  declare  the  intent  of  choc  alTault.    Clayc.  146.  Greenwood's  cafe. 

3.  One  tenant  in  common  cannot  be  a  dljfeifor  without  an  a^hial  Cro.  E  a?.^. 
^ufter ;  for  the  poffeffion  of  the  one  is  the  poflefSon  p^  the  other ;  ^j^^/J^Le. 
per  Holt  Ch.  J.    i  Salk.  139.  HiU.  12  W.  3,  B.  R.in  cafe  of  ^11%.  c. 

Fifber  v.  Wigg.  —A  hare 

*^  ftrcptimtif 

ibepr^tt  is  not  enough  to  make  adliTeiiin,  but  it  muft  be  a£lual  difleiAn,  as  turning  him  out,  hin- 
dering htm  to  enter,  &c.  i  Salk.  392.  Hill,  i  Annae,  B.  R.  Reading'*  cafe.  One  km  Is  J  up 
ihe  ioari^  and  bmlt  ap  a.vnll  to  prevent  the  other's  coming  into  the  boole,  yet  held  to  be  no  djifeifuiy 
Allen  8.  Pafch.  13  Car.  B.  R.  VVaters's  cafe. 

4.  If  one  jointenant  levies  afiney  it  ferers  the  jointure,  but  does 
not  amount  to  an  oafter  of  his  companion,  i  Salk.  286.  Hill,  a 
Ann,  B.  R.  Ford  v.  Grey.  Though  the  fine  htofthe  wboU. 
8  Mod.  45.  S«  C. 

5*  A.  died  leaving  a  wife,  a  fon,  and  a  daughter ;  the  widow  en* 
tered  upon  the  eftate,  and  W3sfei/ed  as  tenant  in  dower  ofonepart^ 
ess  tenant  in  common  with  her  (on  of  another  party  and  of  a  third 
part,  as  guardian  in  focage  to  him.  Llitfon  went  beyond  fca,  and 
died  there  under  age^  whereby  the  daughter  became  intitled ;  ihe 
during  her  infancy  married  the  plaintiff,  and  together  with  him  at" 
plied  to  the  mother  to  be  let  into  poffeffion  of  the  fon*s  party  which  the 
mother  refufedy  imagining  the  fon  was  flill  alivoy  and  therefore 
tnfifled  to  hold  the  land  for  him.  Upon  this  they  filed  a  bill  in  chan- 
eery  for  an  account,  which  was  accordingly  dire&ed ;  after  diis  the 
daughter  ditdy  and  upon  further  application  to  the  court  by  the 
'  bufband,  one  queftion  was,  whether  the  feifin  of  the  mother  (after  ^ 
jthe  fon's  death)  being  tenant  in  common  With  the  daughter,  was 
Uhltfiiftn  of  the  daughter y  fufficient  to  make  the  hujband  tenant  by  the 
lurtefy  of  her  part.  And  the  court  held  it  was  fufficient }  for  5  the  •  Indeed 
mtry  and  pofleffion  of  one  tenant  in  common,  &c.  is  the  entry  and  where  c«# 

pofleifioft  •"'•"' ^^-^ 
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jv**^?**  pofleffion  of  the  odier,  and  accordingly  it  was  decreed  for  the  plaint 
CiS;}-"  ^^'   25  Feb.  1739.  Sterling  v.  Penlington. 

this  com^ioHf  this  may  not  ferve  as  the  entry  of  his  companion,  being  made  dire^Uy  againft  him  s 
but  that  is  not  this  cafe ;  for  it  appeaz-s  that  the  mother's  keeping  pofTefiion  of  the  whole  agatnft 
Che  daugliter  and  her  hulbaody  was  entirely  owing  to  a  miilakey  in  imagining  her  (6a  was  ftill 
livingy  and  not  with  an  intent  to  exclude  Che  daughter  firom  her  right }  and  therefiore  no  iuierenav 
can  be  drawn  from  it.  ut  fupra. 

[  5'3  ]  (Q:.a)    Where  Judgment  fhall  be  to  bold  in  Sever- 

See  (B).  alty. 


Bn  Parti-    I*  T  N  aflife,  if  one  jointenant  oufts  the  ethefj  and  he  brings  affi/i 
?>°'sV^  ond  recovers^  the  judgment  fhall  be  that  he  recover  the  moiety 


Bn 

tioa, 

cites  S.  C.  .  -      -.    . 

—s.  p!  Br.    ^o  bo'^  '^^  feveralty,  and  this  is  a  feverance  of  the  jointure  for  ever» 

Affife,pU     Br.  JointenantS}  [m.  41.  cites  10  AfT.  17. 
155.  cius 

S«  C— 'Br.  Partition,  pi.  ii«  cites  7  H.  6. 4.  S.  P*  Br.  Jointeaaots,  pi.  14.  cites  5.  C.  ace.  that 
he  (ball  have  his  prayer  to  bold  in  feveralty,  per  WeAon  and  Cheney.— -^jSk/  6  Rep.  1 3.  a.  contra 
in  Morris's  cafe.— ^0,  Br.  Partition,  pi.  21.  fays  the  judgment  (hall  be,  tliac  they  (hall  not  bold  in 
lereralty.    Cites  28  Aff.  15.  And  fee  (E)  pi.  13.  and  the  notes  thereon  accordingly.— ^9, 

Co*  Litt.  l%^•  a.  fays,  tlut  by  Littleton's  authority,  it  feems  to  him,  tliat  though  the  plaintiff 
frays  it,  vet  no  judgment  (haU  be  given  to  hold  in  feveralty ;  for  then,  viz.  (at  the  com* 
non  law;  there  might  not  have  been  by  compulfion  of  law  a  partition  between  joinienantt 
•nd  tenants  in  common ;  and  by  rule  of  lawy  the  plaintiff  tomSl  have  jud^mtHt  accardmg  to  bu 
flamf  or  demand. 

«««(s-a)  (R.  a)  ji^ions.  What  lay  at  Common  Law,  or  lie 
^^  now /or  one  Jointenant,  &c.  againft  another. 

7.  /^^^  tenant  in  common  may  have  prsedpe  quod  reddat  a- 
^^  gainft  his  companion ;  for  when  an  a^ian  is  to  be  hrmghi 
againft  two  tenants  in  common^  a  manjhall  have  feveral  a£fionSj  and 
by  confequcnce  one  tenant  in  common  may  have  an  a£tion  againft 
his  companion.  Per  Finch,  and  others.  Br.  Tenants  in  common 
&c.  pi.  4.  cites  48  £.  3*  16, 17. 
•Intref-  9.  Note,  by  sdl  the  juftices,  that  tme  tenant  in  common  (hall  not 

^^^^  have  an  suBdonof'trefpiys  againft  his  companion,  nor  an  action  tepom 
U^^^''^'''  thejiatute  of  *  $  R.  %.  nor  upon  the  8  H.  6.  Br.  Tenants  in  corn- 
held,  that     mon,  pl«  14.  cites  14  £•  4.  8. 

one  tenant 

in  common  cannot  maintain  this  a£^ion  againft  his  companion,  for  be  (hall  recover  nothing 
but  damage  for  the  occupation  which  is  to  them  in  common  ;  but  Fairfax  and  Prifot  faid,  that 
one  tenant  in  common  may  maintain  an  action  of  ibrcibie  entnr  upon  die  ^lOt  rf  %  tf,  €» 
againft  his  companion  for  the  words  are  ftod  iftjitm  txfutit  u  dijftifivit^  and  one  tenant  in  oom- 
mon  cannot  hold  his  compat>ion  out  by  the  law.    Br.  Tenants  in  common,  Uc.  pL  ac  cites 

S  £.  4.  9.  and  19. 

Trejpajs  upon  this  ftatute  lies  by  one  tenant  in  common  againft  his  companion  1  and  ^  n&f 
Jkfmdamt  jttfttf»t  *"  *^  nn^iayt  si  U  m  pUa  withoiu  pleading  to  the  other  moiSxi  and  e  COOtra  ill  a  { 
common  writ  of  trefpafs  i  per  Brian.  Br.  Tenants  in  Common,  &c.  pi.  ay.  cites  10  H.  T* 
j^y^  ^  S.  p.  Noy.  4.  in  cafe  of  Williams  v.  Cook,  and  cittii  10  H.  ^.  ay.   S  E.  4.  8. 

and  iS  E.  4.  ii.<»— «S.  P.  3  Le.  aaS.  Trin.  31  Elia.  B.  R.  Bennington  ▼.  Bennington  ■  ■ 
4  Le.  X4S.  15  Blis.  C.  B.  AnoH.^-~Trefpafs  does  not  lie  for  on^  j^inteoiuic  s^nft  anocbor. 
7  Le«  26a.  Ilich.  3a  'Eliz.  C.  B.  Hambledon  v.  Hambledon* 

F.  K.  B.  3-  1^  ^^^  ^^  ^^  JointenantS  or  tenants  in  common  of  lamfa| 

iiS....      gild  the  one  mates  the  other  bis  bailiff  oi  his  moiety,  he  (hall  have  aa 

f :  ^'  ??•      adlion  of  account  againft  him  as  bailiff.    Co.  Litt.  aoo.  b. 
Litt.  x86.  .  .  "^^ 

a..— -^at,  though  one  tenant  In  common  or  jointenant,  nuUhout  behf  mads  kuKfT  t^h  tht  wkok 
Hofitt,  no  action  of  dtu^J  lies  againft  him  1  for  in  action  of  account,  lie  inaft  charge  himt 

eithcv 
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%kbcr  as  guwdian^  kiiliff  or  receiver,  which  he  cannot  do  in  this  cafe,  unlefs  his  companion  con- 
ftituic  him  his  bailiff}  and  tlierefore  all  thofe  books,  which  affirm  that  an  aftion  of  account  lies 
by  one  tenant  in  commoB  or  jointenant  againft  another  mull  be  intended,  when  the  one  makes 
the  other  his  bailiifi  for  othcrwifc,  never  his  bailiff  to  render  an  account  is  a  good  plea.  Co. 
Litt.  200.  b. 

4,  4  y  5  Annay  16.  /I  27.  gives  jointenants  or  tenants  in  cwmipfh  f"  ^nac- 
their  executors  or  admintjirators^  an  aSlion  0/ account  againfl  their  ^^^j^^^y^q 
companion  ♦  (as  bailiff  or  receiver  J  his  executors  or  adminijirators  for  plaintiff 
what  be  receives  more  than  his  proportion^  fh^i^deM- 

mdtttai  baiiff  to  \i\m  of  one  i  ith  part  of  two  meffuages  and  too  acres  of  Imd,  and  received  the 
re»ts  and  profits  thereof  to  rtndgr  an  account,  tvbtn  he  fiiould  be  rehired.  Defendant  pica^.rd,  that  be 
ftcvcr  was  hailiffor  receiver  to  the  plaintifp  to  rtnder  an  account  in  manner  and  form  as  the  plaintiff 
declares.  At  the  trial  it  attearcd  in  evidence,  that  defendant  never  was  in  fa6t  appointed  bailiif 
or  receiver  ;  but  tkat  plaintiff  and  dtfendant  were  tenant:  in  common  of  the  premiffes,  and  that  dtfendami 
received  the  rents  and  fnujiti  during  the  lime  laid  in  the  declaration.  And  a  cafe  being  made  for  the 
•pinion  of  the  court,  they  held  clearly,  that  the  plaintiff  could  not  recover ;  for  that  defendant 
never  having  been  aaually  appointed  bailiff,  Xhe  plaintiff  oug;Lt  to  have  char jred  bim  Jpeciclly  as  tena^ 
in  common.  And  accordingly  the  verdift  (which  had  been  given  for  plaintiff,  fubje^k  to  tho  opi- 
nion of  the  court)  was  feC  afidc.  Trin.  14  Ceo.  a.  Wheeler  v.  Hprne. 

As  no  a^ion  lay  bet\veen  tenant  in  common,  &c.  at  common  law,  it  muil  he  brought,  if  at  a^ 
vpon  the  ftatute.  Now,  though  the  ftatute  gives  fuch  an  aftion  by  one  againft  the  other  as  bailif!^ 
yet  it  difiers  much  from  an  action  of  account  at  common  law  in  whicli  a  hailiJfwM  Uabls  for  y/bat 
bendgbt  have  received  \  whereas  a  tenant  in  common,  &c.  is,  ly  this  ail,  made  anfwerable  only  for 
what  be  has  received  more  than  bit  jujipare  and  proportion.  Befides,  at  common  law,  the  auditors  - 
could  not  examine  upon  oath,  as  they  may  in  the  a<5tion  given  by  the  ftatute-  Kovv,  as  the 
judgment  is  the  fame  in  both  a<5ti6ns,  (quod  computet)  thcfc  material  differences  will  be  loft,  and 
the  auditors  not  know  hoxv  to  behave  ihemfeWes ;  therefore  it  ought  to  appear  upon  the  face 
.  of  the  record*  And  the  coaftant  pradlicc  is  to//  fonh,  that  the  parties  are  tenant:  in  commottf  &c.  and 
then  to  declare  againji  defrndant  at  bailiff  to  the  phintiff,  according  to  t'ie  ftatute.  l^or  con  the  want  of 
thi|  h  UipuHas  was  infifted)  by  enuring  afvggejiinn:  it  never  was  known,  nor  would  it  be  proper ; 
for  the  ufe  of  that  is  to  bring  matter  upon  Uie  record,  which  could  not  appear  upon  the  pleadmgs- 
But  that  is  not  this  cafe.  Ibid.  ^  f  ?  ^  4  J 

5.  One  jointenant  may  have  a  writ  de  reparatione  facienda  againft  ^  jyj^j 
the  other,  i  Salk.  360*  Mich.  3  Ann.  Bi^  R.  in  caie  of  1  enant  v.  312  s.  c. 
Goldwin« 

6.  One  jointenant  tenant  in  common  or  parcener,  cannot  bring 
irvoer  againft  the  other  \  becaufe  the  poflef&on  of  one,  is  the  pofef- 
iion  of  both  i  if  be  does,  it  is  good  evidence  upon  not  guilty,  i  Salk« 
290.  Trin.  7  Ann.  B.  R.  Brown  v.  Hedges. 

« 

(S,  a)  Anions  or  Remedy,  in  what  Cafes,  by  one  sce(R.a> 
againji  tht  other  i  and  in  what  Cafes  Damages  '^T'''^^ 
ihall  be  recovered. 

!•  T  N  affife  there  wtr^  four  jointenants^  and  two  dijpifed  the  other  ^^  where 

*  ./iw,  Aey  brought  ajfife  tn  name  of  all  four y  ({uoi  dijfeiftverunt  ^^J^'l^J'j-"^ 
ios^  and  the  writ  awarded  good.  Br.  Ailife,  pi.  252.  cites  23  /<'^;<//and'''* 
Alt  9«  ii»«  «»«/<- 

pnrcbajes  tit 
iand  yet  the  other  Jhailbavt  affife  in  namt  of  both,  quod  difleifivit  eos.  Per  Skip.  Br.  Ibid.— -ifirf. 
when  two  jointenants  are,  anil  the  ow  diffeijes  the  other,  there  dirfeifivic  is  falfe,  and  there  ^,//i/f  Ha  for 
the  one  oftb$  tmety  agaixiit  the  otheo  and  in  cafu  fuprai  the  others  were  fummooed  and  fevered. 
Br.  Ibid. 

a.  In 
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a«  In  affife,  iriiere  landdepartibU  difatuU  U  tbne  brothers  Am  JBL  ainl 
C  and  A.  hdis  eut  B.  there  B.  may  have  affife  of  the  third  part  of  20 
acres  of  land  without  C»  for  it  may  be  that  C.  has  his  part,  and  that 
A*  alone  difleifed  B.  Br.  Affife,  pi.  25.  cites  23  Afll  12. 

3.  Ottf  Unant  in  common  may  abate  that  which  the  other  buiUsj  and 
he  cannot  have  thereof  an  a^on  of  trefpafi.  Br.  Trefpafs,  pi.  230. 
cites  12  Afll  28. 

4.  Note,  that  one  tenant  in  common  ihall  not  have  an  adion  of 
trefpafs  of  a  ckfe  broken  againft  the  other,  but  it  is  a  good  plea  that 
he  and  me  plamtifF  are  tenants  in  common^  and  fhalljhew  ofwbefe 

feoffinent  fpeciaVy  \  the  reafon  feems  to  be  becaufe  it  is  of  his  own 
part,  but  if  this  had  been  pleaded  in  the  plaintiff  with  a  ftranger,  it 
would  be  otherwife  as  it  feems,  and  fo  it  appears  there  by  the  <M>ini- 
on  of  Danby.  Br.  Tenants  in  common,  &c.  pi.  22.  cites  32  H.  & 
14.  and  Fitzh.  Ifliie  91. 
r  f|  I  ^  1  5*  Though  one  tenant  in  common  take  the  whole profitSy  the  other 
^       ^_     haft  no  remedy  by  law  againft  him.  Co.  Litt.  199.  b. 

pttTSypL  63.  fajrsit  feems  that  trefpafs  lies  ofprofis  which arifi  from  thtfoil,  or  chetub  veJUi^  &c  citec 
47  B.  3*  22.--^o  Br.  Ten?ints  in  commony  &c.  pi.  6. cites  ii  E.  3. 1.  whereoirc  cearitt  away  aUdt 
§em  or  bayt  ^^  contrary  of  tre€s  eta;  for  per  Wilby,  of  trees  cut  he  Ihall  have  writ  rf  wafiprt 
uHCvifep  hut  not  of  profits  carried  away.,  Note  the  diverfity.— *»Br.  Trefpafs,  pU  419.  dtes  21 
£,  3.  9.  S.  P.  Bta  if  two  joimenants  fow  the  land,-  and  em  carries  away  all  tU  ccntf  the 

other  fliall  not  have  an  a^ion  of  trefpafs.  Br.  TrefpafSj  pi.  63.  cites  47  £.  3.  ix.>  Scc(  R.  a) 
pi.  4. 

•  Br.  Tref-  6.  A  tenant  in  common  may  have  an  adion  of*  trefpafs  againft 

^fs,  pL|3*  his  companion,  in  cafe  he  deftroys  thejitme  thing  given  them  in  the 

3.  aat-Sce  tenancy  in  common.  Noy.  14.  Mich.  3  Jac.  B.  R.  incafeof  Crds  t. 

infra,  pU  Abbot.  — ^--  cites  47  £.  3.  22.  4  £•  2.  Trefpaf3  233.    2  H.  4. 

14,  tu»         J  j^ 

If  two  have  7-  One  tenant  in  commdn  may  have  againft  his  companion  ac- 
eftate  in  tions  which  concern  right  and  intereft,  as  of  efedfione  firmm^  ejeA- 
commmifbr  jj^^jj^  ^  gari^  quare  ejecit  infra  ierminum  of  a  chattel  real  upon  an 
years,  &c.  expuUion  or  ejectment;  but  not  for  bare  taking  the  profits  i  for  the 
andtheoM  right  is  feveral,  and  the  bare  taking  the  profits  in  conmion.  Ca 
^cuf>us  aii    Litt  100.  b. 

and  put i  the  ^* 

^her  okt  offojfejjhn  and  occupation  ;  he  which  is  put  out  of  occupation  fluU  have  acaiaft  the  other 
a  writ  of  ^tSntuJinme  of  the  moiety,  ice.  Co.  Litt.  f.  jaa. 

Where  two  8.  So  a  fecond  diverfity  is  between  chattels  real^  that  are  tf^Mr- 
*»!«*  ^«  tionaile  or  feverable,  ^u  leafes  for  years,  wardlhips  (rf'land,  intereft  of 
l^f^^t-  tenants  by  elegit,  ftat.  merchant,  ftaple,  &c.  of  lands  and  tenements, 
nementsdW-  and  chattels  resd  entire^  as  wardQiip  of  the  body  of  a  villein  for 
Hngtbg  iiM-  years,  &c.  for  if  one  tenant  in  common  take  away  the  ward  or  tht 
fant^if  one'  villeiq,  &c.  the  other  has  no  remedy  by  a^ion,  but  he  may  cake 
mflubtotiur  them  again.  Co.  Lit.  299.  b.  200  a. 

of  his  pof*  -        -V 

feffion,  he  which  is  oufted  ihall  have  a  writ  of  ejtSmtHi  de  gardot  the  mmety,  fte.  haCMfo  thai* 
things  are  cbattds  rtal^  a/td^y  bt  afportiotud  and  fevered,  &c.  but  no  a^Uon  of  trefpaft.  {wa»)'faart 
ciaitfum  Jirnm  fngit^  &  berbamfiam,  Vfc,  conculcavU,  (sfc.  For  one  cannot  hare  againft  the  other ,^ 
Uieaaiont  \  becaufe  each  Of  them  may  enter  and  occupy  in  common^  4(C  Per  my  4eper  toot.  C» 
Litt.  f.  3a3. 

6  9*  Atfaird 
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•  •  ■ 

tj,  A  third  Jiverfity  is  between  chattels  real  zni  chattels  perfo*  s%nfcbatuh 
fidl;  for  if  one  tenant  in  common  take  all  the  chattels  perfonal.  the  [^J'Jj^^^^r^ 
6ther  has  ho  remedy  by  ai^on,  but  he  may  take  them  again*  Co.  ^"rcJ,  as'*^" 

Lit.  200.  a.  where  2  are 

poflelTcU 
of  the  wariMhip  of  the  body  of  an  infant  within  age ;  if  the  one  takelh  the  infant  out  of  the  pof- 
felTion  of  the  other,  the  other  hatli  no  remedy  by  ah  a^ion  by  the  law,  but  to  take  the  infant  out 
of  the  polTeffion  of  the  other  when  he  fees  hh  time.  Co»  Litt.  f.  323. 

10.  If  two  be  poflefled  of  chattels  perfonal  in  common  by  divers  »  Uhtpu 
titles  J  as  of  an  horfe,  an  *  ox,  or  a  cow^  &c.  if  the  one  takes  the  whole  '^  ^^t  ^^^^ 
to  himfelf  out  of  the  pofleffion  of  the  other,  the  other  hath  no  other  ^^^^J^,^^^, 
remedy  but  to  take  this  from  him,  who  hath  done  to  him  the  wrong,  againithim. 
to  occupy  in  common,  &c.  when  he  can  fee  his  time,  &c.  Co.  Lit.  Br.  Xrei. 

S.323.  pais,  pi.  6  5. 

^  ^  cites  47  t. 

3.  22,  ^nd  account  lies  if  one  frJIs  all  the  wood  which  they  have,  pro  iadivifoj  &c.  fir. 
Ibid. 

11.  Two  jointcnantsy^r  lifcy  with  the  fee  to  the  heirs  of  one 'f  he 
that  hath  the  inheritance  (han't  have  wa/l  againft  the  other.  Mo. 
388.  cites  21  E.  3. 

12.  If  there  are  two  tenants  in  common  of  a  woody  turhary^  pif-  t^E.  i.tu 
cary^  or  the  like,  and  one  of  them  does  waft  againft  the  will  of  his  ""P-  ^^*  ^» 
companion,  his  companion  (hall  have  an  aclion  ofwafi ;  and  he  that  ^^^  jJT^ 
did  the  waft,  before  judgment,  has  ele£lion  either  to  take  his  firft  nants  in 
part  in  certainty  by  the  (heriff,  and  the  oath  of  men,  &c.  or  that  commmi  of 
he  grant,  that  from  henceforth  he  (hall  not  do  waft,  but  according  \ahbi\Tlrt, 
to  his  portion,  &c.     And  if  he  make  choice  of  a  certain  place,  then  to'tU  oiUw 
the  place  wafted  (hall  be  affigned  *  to  him.    But  this  extends  not  ^or  y'-***** 
to  coparcener Sy  becaufe,  they  were  compellable  to  make  partition  by  trcerand' 
the  common  law.     And  this,  (as  it  is  faid)  extends  as  well  to  te-  does«>7//, 
nants  in  common  and  jointenants  for  life  as  to  an  eftate  of  inheri-  ^^^  ^^^^  ^« 
tance.  Co.  Lit.  200.  b.  |7;|J;*^ 

moiety  of  the  wa(^y  and  the  lefiforlhall  recover  the  moiety  of  the  place  wailed.  Mo.  71.  pi.  194. 
Trio.  6  £Uz.  Anon.  %T  ^  i  ^  1 

13.  If  two  tenants  in  common  be  of  a  manor  to  which  waif  and  ^-^t  if  by 
Jlray  belong,  and  a  ftray  happens,  they  are  tenants  in  common  ;  and  P^'f^P^'^y 

if  the  one  takes  the  ftray,  the  other  has  no  remedy  by  a6(ion,  but  iavi^h^j.rfi 
to  take  him  again.  Co.  Litt.  2C0.  bea(t  hap. 

pciiiiig  as 
a  y?ra)i,  and  the  «l^^/Afyec0»l/,  there  an  action  lies,  if  the  one  takes  that  which  pertains  to  tha 
other.  Co.  Lit.  aoo. 

14.  If  one  tenant  in  common  or  jointcnant  of  a  dove^houfcy  de»  Sooi^^vk 
Jlroy  the  whole  flight  of  doves.     No  action  of  waft  lies  upon  the  fta*  "^  ^«  de- 

(fute  W.  2.  cap.  22.  as  fome  do  hold.    Co.  Lit.  200.  -^J^T.q^ 

Litt.  200. 

1 5«  But  if  two  tenants  in  common  of  a  dovc-hou(e,  and  the  one  Br.Tref. 

deftroys  the  old  do/es,  whereby  the  flight  is  wholly  loft,  the  other  te-.  IJ*<SP*-^1 

nant  m  common  (hall  have  an  aclion  oi  trefpcfi^  quare  vi  isf  arriii  V^  £,  -^* 

cdunihare  le  PLfregit  ^  ducentas  columbas  prctii  t^o  s»  Intejfecit^  per  la. 
ouod  volatum  coIur*.b:;ns  fui  tataJiter  amiftt\  for  the  whole  flight  is 

Vol.  XIV.  K  r  deftroyed. 
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deftroyed)  and  therefore  he  cannot  in  bar  plead  tenancy  in  common  | 
for  there  can  be  no  tenancy  in  common  of  a  thing  deftroyed.  Co. 
Lit.  200.  a.  b. 

1 6.  8$  if  two  tenants  in  common  be  of  land,  and  of  mete /lonesy  pro 
metis  &  biindis,  and  the  one  takes  them  up  and  carries  them  awaj^ 
the  other  (hall  have  an  adlion  of  trefpafs  quare  vi  V  armis  agaiitft 
him  in  liice  maimer  as  he  (hall  have  for  dcfirudUon  of  doves.  Co. 
Lit;  200.  b. 

17.  So  if  two  tenants  in  common  be  ^  ^  foldings  and  the  om  of 
them  dtjiurbs  the  other  to  ereSl  hurdles^  he  (hall  have  an  a£Uon  of 
trefpafs  quare  vi  &  armis,  for  this  diflurbance.  Co.  Litt.  200.  b. 

18.  If  two  tenantsin  common  or  jointenants  be  rfa  boufe  or  mtU^ 
and  itfall  In  decay^  and  the  one  is  willing  to  repair  the  fame,  and  the 
other  will  n()t,  he  that  is  willing  (hall  have  a  writde  reparationi  fa-^ 
cienda^  and  the  writ  (ays,  ad  reparationem  et  fufientationem  ejufdem 
domus  teneantury  whereby  it  appears,  that  owners  are  in  that  cafe 
bound,  pro  bono  publico,  to  maintain  houfes  and  mills  which  are 
for  habitation,  and  ufe  of  men.  Co.  Lit.  200.  b. 

S.  P.Co.  IQ.  If  A.  and  B.  are  jointly  feifed  of  a  river y  and  A.  has  a  bds^ 

Lilt.  ao6.b.  a Jjotningj  if  B.  corrupts  the  watery  A.  (hall  have  a£lion  upon  the 
ra/#;  for  B.  is  not  jointcnant  with  A.  in  the  houfe  to  which,  &c. 
Br.  AAion,  fur  le  cafe,  pi.  123.  cites  13  H.  7.  26.  per  Briaa 
Ch.J. 

20.  The  plaintiff  in  an  a£lion  upon  the  ^42/^* declared  that  be 
and  F.  are  tenants  in  common,  and  have  common  in  the  land 
of  the  defendant,  and  that  the  defendant  had  made  trenches  in  it, 
by  which  the  cactel  of  the  plaintiff  were  in  danger  to  peri(h, 
and  the  iflfue  upon  not  guilty  is  found  for  the  plaintiff,  and  now 
moved  in  arreft  of  judgment  th^t  the  declaration  is  naught,  be- 
caufe  tenant  in  common  cannot  have. an  action  in  fuch  a  cafe. 
And  that  was  allowed  by  the  court  for  good  caufe.  Noy.  84.  Ha- 
man  v.  Witchbow. 

21  •  Cafe  does  not  lie  fur  one  tenant  againft  the  other y^r  dijpojing 
of  the  tvhoUy  nor  as  Littleton,  f.  222.  fays,  has  the  other  any  remedy. 
I  Lev.  29.  Pafch.  23  Car.  2*  B.  R.  Graves  v.  Sawcer. 

22.  A.  and  B,  jointenants  of  a  term  ;  Jl.  having  the  leale  in  his 
fotkiTiOTi  fells  to  C,  his  intereft  in  the  faid  term,  ana  alfo  the  leifed 
indenture^  fo  as  now  C.  is  become  tenant  in  common  with  B.  In 
this  cafe  Trover  does  not  lie  for  B.  agaiiift  C.  for  the  (aid  indenturei 
but  C.  may  give  this  matter  in  evidence  without  pleading  it.  2  Le. 
22a  Pafch.  16  Eliz.  B.  R.  Anon. 

r  ?I7  1       ^3*  ^^^  tenant  in  common  may  diflrein  ihe  other  for  reitt| 
»      •      where  the  other  comes  in  under  a  IcfTec  of  that  one.  Cro.  J.  61 1« 

*«.i:c.    HUl.  18  Jac.  B.  R.  Snclg:ir  v.  Henfton. 

by  tiM  fUmt  of  Httdibn  v.  .Sneigar. 

24.  In  a  partitione  facienda  by  tenant  in  common  agafaiftlui  coni* 
pamon  an  eflrepement  was  granted  for  fo  much  as  the  plainttfF  had 
confe(red  was  held  in  common,  and  not  of  more.  But  BeiicHowts^ 
cap.  5.  fo.  4*  feemed,  that  an  eflrepement  does  not  lie  between  te* 
Hants  10  common.    But  in  Mich.  6  Jac.  it  was  ruled  that  ^e 

eftrepcomit 
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cftrepcment  fhould  be  granted,  though  Coke,  Ch.  J.  held  with 
Ben(Uowes«  But  note,  that  in  5  Jac.  Lady  Lucy  v.  Oxen- 
bridge,  an  eftrepement  was  granted  in  .a  partitione  fac.  becauie 
it  is  a  real  a£^ion,  and  no  damages  to  be. recovered,  and  Brownlow 
(hewed  precedents  contrary  to  Bcndlowes,  Noy.  143.  Bayly  v. 
Knighton. 


(T.  a)  Pleadings  in  Adtlons  by  one  againji  the  other ^   sce  (r.  a) 

tbenotcs. 
I.  np  W  O  tenants  in  common  are  without  partition,  and  [in  an 

*    a£lion  by  one  againft  the  other]  the  dcfGndsini  faid  that  the 

plaintiff  built  walls  and  incrQached  upon  his  feveralty^  and  he  abated 

them  m  the  day  time,  without  doing  any  thing  againft  the  peace, 

and  a  good  anfwen  Br.  Tenants  in  Common,  &c«  pi.  10.  cites  12 

AfT.  28. 

2.  Trefpafs  of  trees  cut  and  corn  mozocdy  &c.  the  defendant  faidy  Butcfth#' 
that  the  foil  where^  ^c.  is  to  them  in  common^  and  a  good  plea  prima  J,^^^^* 
facie ;  for  where  the  foil  is  to  them  in  common,  it  cannot  be  in-  have  wnjf 
tended  that  the  profit  is  to  the  one  alone,  and  therefore  a  good  plea  f>'oindiyifo. 
to  this ;  contrary  to  the  com ;  for  of  this  one  tenant  in  eommon  may  ^i\f^f^ 
have  trefpafs  againft  his  companion ;  and  fo  of  other  profits  taken  by  c.* 

the  one  i  for  of  thofe  he  cannot  haye  waft  pro  indivifo  againft  him. 
And  fo  it  feems  that  trefpafs  does  not  lie  hut  of  the  pro/its  which  an 
fevered  from  the  land^  and  which  are  feverahU  as  com  and  hay.  Br. 
Trefpafs,  pi.  116.  cites  21  E.  3.  9. 

3.  Trefpafs  by  A.  againft  B,  "who  faidy  that  he  and  W,  purchafid 
jointly  for  term  of  their  livesy  and  W.  granted  his  eftate  to  A.  andy  that 

they  an  tenants  in  common  &  pro  Indivifo,  and  for  diis  caufe  as  to  thg 
trees  cut  he  demanded  judgment  ft  aSiio ;  and  to  the  com  carried  away^ 
he  faid,  that  he  carried  away  only  the  moiety  that  belonged  to  i^/'m,  judg* 
ment  fi  a£tio ;  and  as  to  the  trees  cut  he  was  barred,  for  he  may 
have  waft  pro  indivifo,  though  they  are  but  tenants  for  life;  and  as 
to  the  corn  the  plaintiff  faid  that  he  carried  away  his  corn,  over  and 
above  that  which  belonged  to  the  defendant's  rart;  prift,  and  the 
other  e  contra.     Br.  Trefpafs,  pi.  117.  cites  21  jE.  3.  29. 

4*  Trefpafs  of  .a  clofe  broken ;  the  defendant  faid,  that  A.  was 
feifed  in  fee,  and  had  ifToe  the  feme  of  the  plaintiff,  and  the  feme  of 
the  defendant,  and  died,  the  daughters  entered,  and  one  married  the 
plaintiff,  and  the  other  the  defendant,  and  fo  the  baron  and  feme  de- 
fendants held  in  common  with  the  plaintiffs,  judgment  fi  a^io^  and 
fo  note  that  ihcy  fljall  Jhew  how  they  hold  in  common.  Br.  Tenants  in 
Common,  &c.  pi.  8.  cites  15  £.  4.  i. 


Kt%  (U.  a)  Aaicns;; 
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(U.  a)    Ad:ions.      By  Jointcnants  or  Tenants  in 
.   Common.  Where  they  mufi  or  may  join. 

If  one  te-  I.  VlX  H  E  R  E  the  wrong  is  a  wrong  to  hotby  they  ought  to  join ; 
naiiim  VV     other  wife  where  the  tort  is  particular.  Lat,  ISV 

common  .         '  ■'•' 

has  Tipartinlarkf',  as  where  the  tenants  in  common  arc  of  a  Itoufe,  to  winch  common  is  belong- 
ing, and  liis  bealls  are  dift reined  or  drove  off  the  common,  he  may  have  aAion  alone-  Jo.  14a. 
Trin.  2  Car.  S.  C.  Hamond  v.  White.— Vid.  13  H.  7.  a6.  35  H.  6.  56. 

f  ClS  1  2*  Tenants  in  common  fliall  join  only  \n perfinal aSlions*  7,  Sid. 
^  »,  2  per  counfel.  Mich.  1657.  in  cafe  of  Baker  v.  Berisfbrd. 

nants  in  common,  &c  pi.  z.  cites  44  £.  3.  24.  S.  P.  As  to  adlions  perfqnali  tenants  in  com* 

mon  may  have  fuc  .  dtions  perfonal  jointly  in  all  their  names  ;  ?s  of  trefpjfs,  or  of  offencet  vutich 
concern  their  tenement^  i-  common  ;  fiich  as  breaking  their  houfes,  breaking  their  clufes,  fcedingt  waft- 
ing, and  defouling  the  grafs,  cutting  their  wo<Ki(.,  for  fifhing  in  their  pifcary,  and  fuch  like.  In 
this  Cafe  tenants  in  common  ihall  have  an  ad\ion  jointly,  and  fhall  recover  jointly  their  damages, 
becnufe  the  adion  is  in  the  perfonalty,  and  not  in  the  realty,  &c.  Cu.  Litt.  f.  315.1  ■Lev.  lo)- 
admitted  Arg.  in  calc  of  Kitchen  v.  Knight  and  Bulkley. 

3.  If  thr^ee  are  tenants  incommon,  and  one  dijpofes  of  goods  ai 
commufum  utilitatem  of  the  other  two ;  one  of  the  two  may  bring 
account  againjl  the  thirds  without  joining  the  other  with  faim ;  for 
perhaps  the  other  would  never  join.  Roll.  R.  421.  Mich.  I4jac. 
B.  R.  Hackwell  v.  Eaftman. 
Sr.  Te-  4«  I^  ^'^0  tenants  in  common  join  in  a  leafefor  life^  rendering  lOf. 

uaiitsin       per  ann»  and  a  hawk^  P^^^  corn^  or  the  like  which  are  endre, 
common,    -  ^^j  ^re  diffeifed  of  them,  there  they  /ball  have  feveral  ajjijes  of 
s,y  *         ^^'  rent^  and  one  and  the  fame  ajftfe   of  the  hawk  or  P^pfer  com. 
Infomuch     Br.  Joinder  in  Action,  pi.  104.*  cites  Libro  Litt.  tit.  Tenants  in 
^^  ^^«y        Common. 

were  te- 
nants in  common  in  feveral  titles.    And  when  they  make  a  gift  in  tail,  or  leafe  for  Itfi^  (aving  to 
them  the  reverfion,  and  rendringto  them  a  certain  rent,  &:c.  liiJi  rcisrvatiun  is  incident  to  their 
Tcverfton.  Co.  Litt.f.  314.— S?  it  is  of  other  rents  and  of  otiier  Ici  vices  which  tenants  in  com- 
jnon  have  in  grofs  by  divtrs  titles.  Co.  Litt.  f.  3 14.— ——So  thjt  for  the  rent  as  namely  10  j.  or 
a  pound  of  pepper  which  may  be  fevered,  cbe  one  tenant  in  common  may  have  lux  ajjift  ftr  tk 
woiefy  Qf%o  s.  and  the  moiety  of  ■  pound  of  pepper ;  de  medie'ace  unius  librae  pi  peris ;  but  be  can- 
not liave  an  aflfife  of  10  s,  or  de  dimidio  Uhrs  piperis.  Co.  Litt.  197.  Bui  for  a  luwkotz 
/»;/(,  albeit  they  are  tenants  in  common,  they  (hall  join  inan^i^V;  for  otherwife  they  (booM 
be  without  remedy.    Becaufe  one  of  tbem  cannot  make  his  plaint  in  alfife  of  the  moiety  9/ a  kmk 
or  of  a  horfe ;  for  the  law  will  never  fuffer  any  man  to  demand  any  thing  againft  the  order  of  m- 
ture  or  rrafon  ;  for  Ux  fpe^t  ruturjc  ordinem,    Alfo  the.  law  will  never  mforce  a  man  to  denunJ 
that  wh'ch  he  cannot  recover ;  and  a  roan  c<innot  recover  the  moiety  of  a  hawk,  horfe,  or  of  aay 
other  entire  thing  ;  kx  neminem  cogisadimpofflli/ia.  Co,  Litt.  197.  a.  b.                  Vent.  3»8,  — 
Sr.  Tenants  in  Common,  ice  pi.  5.  cites  14  H.  4.  31. 

So  that  in  5.  If  two  tenants  in  common  be,  and  they  an  dijfeifed^  they  muft 

"^d  ilfac-'  ^*^^  ^^*  ^Pfih  and  not  one  aifife  ;*  for  each  of  them  ought  to  have 

tionsaifo  one  affiic  of  his  moiety,  &c.    For  the  tenants  in  common  were 

that  are  feifed,  &c.  by  feveral  titles.    But  otberwife  it  is  ofjointenantsi  for 

*h*'  ^^fon-  20  jointenants  be,  and  they  be  diffeifed,  they  fhall  have  in  all  their 

li^  u-  °"'  names  but  one  aifife  i  becaufe  they  have  not  but  oae  joint  title,  Co* 

nants  in        Litt.  f«  311* 

common  ^^ 

thaWfexter  m  a£lion ;  becaufe  tHey  have  feveral  ft^eeholds,  and  claim  in  by  feveral  titles ;  «nd  tpervj 
(f^  «&  they  (hall  be  feverally  by  ochen  implcAded^  fo  (hJI  they  fever^y  implead  oCbeni  "^\ 


rtal  and  mixt  aAion;,  vnlrfi  it  he  in  cafe  of  nnepty  for  a  tlnng  intlre,  Co.  Litt.  19^.  H.  Br. 

Tenants  \xi  common^  &c  pi.  5.  cites  14  H.  4.  31^— S.  P.  Lev.  109.  Kitchen  v.  Bulkley.--  ■ 

z  Moil.  61.  Curtis  v.  Bourne. 

6.  If  there  be  three  jointenants^  and  one  releafes  to  one  of  his  com^ 
pantons  all  the  right  that  he  hath,  &c.  and  afterwards  the  other  two 
be  diffeifed  of  the  intiertjj  ice*  In  this  cafe  the  two  others  {hall 
hzvcfeverai  ajifes^  and  in  this  form,  viz.  they  ihall  have  in  both 
their  names  one  aflife  of  the  two  parts,  &c.  becaufe  they  held 
their  two  parts  jointly,  at  the  time  of  thb  dtlfeifm.  And  as  to  the 
third  part,  he  to  whom  the  releafe  was  made  ought  to  have  of  that 
an  affife  in  his  own  name,  becaufe  he  (as  to  that  third  part)  is  there- 
of tenant  in  common,  &c.  becaufe  he  comes  to  that  third  part  by 
force  of  the  releafe,  and  not  only  by  force  of  the  jointure.  Co.  Litt. 
f.  3^2. 

/.  Tenants  in  common  by  afiatute  merchant  ought  to  )\ZNtfeve^ 
ajftfes.  Mo.  40.  pi.  127.  Trin.  4Eliz.  Anon. 

8.  Jointenants  fliall  join  in  an  adion  for  goods  lofl.  But  if  the 
goods  are  bailed  by  one^  he  only  that  bailed  them  (hall  have  an  adlion 
on  the  cafe\  per  Coke,  Ch.  J.  z  Bulf.  311.  Ifaac  v.  Clerk.— cites 
F.  N.  B.  118.  (H.)  43  E.  3.  21.  Fitz.  tit.  Attaint,  pi.  67. 

9.  Tenants  in  common  may  join  in  a£lionon  the  cafe  for*  di^  j"  ^iq  1 

verting  a  water  courfe  \  becaufe  this  aftion  is  only  in  the  perfonalty,  ^  ^    ^  ^ 

and  does  not  touch  the  title,  but  only  pofleffion,  by  which  the  Kehv.  114. 

profits  of  the  land  are  diminifhed;  otherwife   in  ajfife  of  nufance  Codb.  160, 

for  diverting^  £fff.   Yelv.   161.  Mich.  7  Jac.  B.  R.  Stone  &  al.  pi.  22a.  s. 

V.  Brumwich.  ^•^*  f"*^ 

that  it  ovfr/IowtJ  the  fH«.7fioiw  'u»l*ernf  th'-y  were  tcn.^rtts  in  common ;  and  held  well  brought ;  for  it  is  but 
a  trrfpiji  upon  the  matter  in  which  ilxiy  may  join.  Noy.  135.  Stone  v.  Bonwick.--  Cro.  J. 
^31.  Some  V.  Barwiih.  S.  C. 

10.  A.  B.  and  C.  -wttc  freightors  of  a /hip,  and  the  voyage  was 
flopped  by  the  application,  &c.  of  the  £ail  India  Company,  and  a 
profccution  in  the  admiralty ;  A.  alone  brought  an  action  on  the 
fafe  upon  the  Jiatute  of  R.  2.  for  this  profecution  in  the  admi- 
ralty, and  the  jury  found  damages  to  2000  /.  by  lofs  of  his  voy- 
age, and  he  had  judgment  in  C.  B.  and  upon  error  brought  in 
B.  R.  this  judgment  was  afHrmed,  though  A.  was  tenant  in  com- . 
mon  only  with  B.  and  C.  of  the  goods  and  (hip,  and  thcfe  bcinj 
pcrfonal  things,  B.  and  C.  ought  to  have  joined,  and  of  fuch  opi- 
nion was  the  whole  court.  Bufc  Holt,  Ch.  J.  faid,  that  this  was  in 
abatement  onfyy  and  nothing  appears  within  the  record  that  abates  the 
plainty  and  if  it  had  been  pleaded,  he  ought  to  have  averred^  quod 
tempore  captionis  and  of  the  adtion  brought  the  other  tenants  in  com- 
pion,  who  ought  to  join,  were  alive ;  for  Aough  they  were  alive 
tempore  captionis  &  arreftationis,  yet  if  it  does  not  appear  that  they 
were  alive  at  the  time  of  the  action  brought,  the  plaintiiF  alone 
might  have  the  aAion  by  furvivorfhip,  and  therefore  the  judg* 
ment  was  affirmed.  Skin.  361.  Mich.  5  W.  &  M.  B.  R.  Sands 
V.  Child. 

11.  Tenants  in  common  muft  have  feveral  writs  oicejfaviti  per 
JVcfton.  Mo.  40.  pi.  127.  Trin.  4  Eliz.  Anon. 

R  r  3  12,  They 
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Bat  per  13.  They  ought  to  join  in  cnienant  againft  leflee  (atytznt  fir 

KMiingJ.  mtrtpairing  the  thing  demifed.  Raym.  80.  Mich.  15  Car.  2.  B.  R. 
u^^   ^t^Wn  ^  J^ight  V.  Buckley. 

is  upon  the  pcKonal  contraft.  But  it  is  a  qurftion  if  the  temmaUs  are  wtwyU  9o*r,  and  Chis 
contradl^  deftroyed,  if  the  tejiants  in  common  may  join.  And  in  all  cafes  put  by  Lictlecon» 
the  parties  are  jointenants  of  the  profits,  hut  liere  it  is  a  covenant,  and  this  iOncerm  the  profits^ 
and  fo  of  neoeflity  they  ought  to  join.  Ibid.  8i.  Lev.  too*  Mich*  14  Car.  2.  S.  C.  be« 

caufe  it  is  a  perfonal  aiftion.«*«*»S.  C.  Sid*  157.  by  name  of  Kitchen  v.  Compton.—— They 
may  join  or  fever  in  cavttumi  ft  rait  refit  vtd»  Carth.  2^9.  Mich.  5  W.  &  M.  Midgley  and 
Gilbert  v,  Lovelace. 

Br.  Joinder  13.  If  two  tenants  in  common  make  a  leafe  of  their  tenements  to 
pl^04°s!  mother  for  term  of  ^ears,  rendring  to  them  certain  rent  yearly,  dit- 
P^s.  P.*  ring  the  term  ;  if  tne  rent  be  behind,  &c.  the  tenants  in  common 
Br.  Te-  fliaU  have  one  adion  of  debt  againft  the  leflee,  and  not  divers  ac* 
Common     ^'°"^  »  becaufe  the  a£Kon  is  in  the  perfonalty,  Co.  Litt.  f.  316. 

pi.  15.— 2  Show.  446.  Blanchard  v.  Dyer.  3  Mod.  109."    ■      '    If  two  tenants  in  common 

mJtt  a  kafi  fir  ygorSf  rendring  rent  and  mi  Hits  ;  per  tot.  Cur.  the  executor  and  fttrvivor  may  join  in 
aAion  for  the  rent,  or  fever  at  their  pleaTure.  Godb.  28  v  pl-  404*  Hill.  19  Jac.  Anon.— ^^itf 
if  the  leafe  had  been  made /or  ///>,  rendring  rent,  the  court  was  clear  of  opinion,  that  they  ought 
to  fever  in  a^ion.  Ibid.  ■  One  jointenant  caiuiot  maintain  an  ai^ion  of  de^t  fir  rati  without  hia 
companion,  Carth.  319.  Trin.  6  W.  &  M.  B.  R.  in  cafe  of  (fuUen  v.  Palmer.^— 3  Salk.  204* 
Trin.  7  W.  3,  Dalson  v.  Tysow,  fays  they  may  either  join  or  fever  in  ^Z.-^.— S.  P.  in  dtbtfe^ 
fou  rrjerved,  though  they  are  not  joint  IJ/ors,  but  have  each  of  tliem  a  feveral  and  diflinA  intereft 
to  a  moiety  of  the /eveiiion,  as  by  a  devifc  of  one  moiety  to  the  one,  and  of  the  other  moiety  to 
the  other.  Carth.  289.  Mich.  5  W.  Ic  M.  B»  R.  in  c^fr  of  Midgely  and  Gilbert  v.  Lovelace.—^ 
So  if  they  came  to  it  by  feveral  grants.  Sid.  j  57.  Kitchen  v,  Compton— ~£>tf  if  they  fever^  they 
muil  not  each  demand  fuch  a  certain  furo,  which  amounts  to  a  moiety,  hut  it  muft  be  de  una  me» 
^taie  of  the  whole  rent,  and  therefore  if  they  may  join  in  debt,  they  may  alfo  j6)o  in  cewna^^ 
per  Holt>  Ch.  J.  Carth.  189.  Midgley  and  Gilbert  v.  Lovelaee. 

•.P.  Ir.  14.  IF  two  jointenants  have  one  hailiff  of  their  tnanor^  and  one 

Jkccompt,  ajggns  auditors^  and  he  accounts  and  is  found  in  art  ear ^  it  is  held 
S.a-lH"  that  both  mav  have  one  aSion  of  debt  upon  the  arrears  of  the  ac- 
s.  P.  for      count.  Br.  jointenants,  pl.  36.  cites  j8  £•  4.  3. 

thea£lof 

one  is  the  *  ad  of  both.  Br.  Debt,  pl.  218.  cites  S.  C— -For  if  two  bavt  one  horfi  in  common,  aud 
me  fills  iff  both  may  have  debt  for  the  fale,  for  tins  is  the  a8  ofbotb^  to  M'hicb  Littleton  agreed. 
Qusere,  if  the  other  did  mt  agrte  to  fill,  if  he  ihall  join  in  the  a^n.  Br.  Jointenanu,  pl.  36.  cites 
18  £.  4.  3. 

♦E  520  ] 

15.  In  debt  on  2  Ed.  6.  three  were  jointenants  0/  tithes^  and 

grant  their  farts  for  three  years  to  two  grantees.     Ruled  that  all 

three,  though  tenants  in  common,  (hould  join  in  this  adtion,  for  it  is 

a  perfonal  action  as  tr^fpafs.     And  though  the  third  had  dijclaimed 

in  chancery  by  his  anfwer,  that  altered  nothing ;  but  a  releaTe  by  the 

third  inrollea  in  chancery  was  admitted  good  evidence.  Clayt.  28. 

Greenwood's  cafe. 

Cne  tc-  16.  If  there  be  two  tenants  in  common  of  a  refiory  for  years,  and 

cominon     ^^^  '^  outlawed,  yet  the  other,  upon  ihcwing  of  the  matter,  may  have 

brought      debt  for  the  snoiety.  Sid.  49.  Mich.  13  Car.  2.  B.  R..  per  Twifden 

^'fi^f,    J'  ia  cafe  of  Cole  v.  Banbury. 

mmelyoftbe  •' 

rMf,  but  held  it  lay  not,  according  to  Littltton  f.  3x6.  becaufe  it  is  io  tha  {MffgMltf  s  p« 

tot.  Cur.  upon  debate  in  motion  00  arreft  of  judgixiem.  %  Show.  446.  Micht  \  Jac*  a.  B.  ^, 

>ianchirdy.J)ycr» 

17.  Tw# 


17.  Two  tenants  in  common  (hall  join  in  a  detlnut  $/ charters^ 
and  if  the  one  be  nonfuit,  the  other  (ball  recover*  Co.  Litt. 
X97.  b. 

18.  Tenants  in  common  (hall  not  join  in  an''^  ejeSftomfirmay  ^S^^^** 
nor  in  a  writ  of  ejeSfment  de  gardy  or  a  quare  ejecit  infra  terminumj  Tac!i.B.R. 
&c.  becaufe  thefe  a6lions  concern  the  right  of  the  lands  which  are  s.  P. 
feveral.    Co.  Litt.  200.  — -J^ 

mult 
make /rt^rrc/  Urffi  in  (jt,'lnunu    Show,  342,  Mich.  %  W.  &  M.  Moor  v.  Furfden.        Cro.  J.  i66. 
Trin.  9  J3C.  B.  R.  Manti-e  V.  \V*oolin<;ton,  per  1  J.  ag.imft  onC|  Ifxwo  tenants  in  conamoQ 
maktom  joint  /iofe,  yet  leflee  rnuji  dalarc  of  two  fevtrai  U.tft  of  their  ftvtrai  pvrti."    ■■     If  tcoanf  ta 
common  fcal  a  isiU'e  of  ejcclmcnt,  he fh.t  11  recover  hut  a  tmi.-ty  ;  per  Hale  Cli.  J.  MoU.  xoi.  Mich. 

»5  Car.  2.  B.  R.  Anon. If  a  m  mffd  of  tbt  wbJc  mak.'s  a  Icafe  to  another  of  a  mniety  uitdivitkJ, 

and  a  ftranycr  oufts  the  leflVie,  he  mutt  bring  his  tje  tment  of  ft  moiety ^  and  fo  if  ihcy  are  both  ouftedy 
they  muft  hiinz  Jcvcral  ejccimtHti.  i  Salk.  4*1.  Hill,  i  Aunae  B.  R.  in  cife  of  Reading  v.  Roy** 
fton. 

19.  Tenants  in  common  may  join  in  an  a^ion  upon  thejiatute  of  Br.  Toinder 
5  R,  2.  per  Kingfmil  and  Rede  J.  quod  nota  bene.     Br.  Tenants  ma&on» 
in  common,  &c.  pi.  9.  cites  21  H.  7.  23.  »s  h!  7^'** 

la.  S.  C— But  r>r.  Ji)inder  in  adlion,  pi.  S9.  contra,  per  Ch(Kk,  Brian,  Littleton,  and  Catefbfy 
that  they  ihall  not  join,  cites  18  E.  4.  29.  Bm  Brooke  fays,  by  ai  H  7.  22.  it  is  0  coatrai 

for  this  is  only  an  action  of  trefpafs  to  recover  damages. 

20.  In y5r^/«f  falfe  deeds  or  ^tf«ffcr^//ViV  they  ought  to  fever;  CrcJ. x|t. 
for  ^2X  prejudices  them  with  rejpc^  to  the  inheritance  and  franktene-  Mich.  7 
mcnt.    Noy.  i3S'.in  cafe  of  Stone  &  al.  v.  Broy^iqk-  Some^v. 

Barwiih,  S.  C— Kelw.  T14.  pi. 49.  They  ought  to  fever  and  cannot  join,  becaofe  ittouchef 

the  tide  vv!uch  is  f.veral.    Yelv.  i6K  They  m.iy  join  iii  forging  of  faUe  4ecds«    Arg. 

Kaym.  Bo.  cites  8  H.  6.  6,  7. 

21.  Two  tenants  in  common  of  a  manor  brought  a  ^tfr^^yhifftf! 
and  adjudged  maintainable  upon  demurrer,  without  (hewing  how 
they  became  tenants  in  common,  and  one  only  might  have  had  a 
parco  frado.  Mo.  452*  Pafch.  38  £Uz.  Wentworth  and  Savil  v* 
Ruflel. 

22.  Tenants  in  common  (hall  join  in  quare  impedit  of  advowfon ;  8-^  ^'  Ca^ 
for  the  thing  is  intirc,  and  none  of  them  (hall  have  quare  impedit  Jf*/^)^* 
of  the  moiety  of  the  advowfon  of  a  church,  nor  of  the  third  or  fourth  mo.  40.  pU 
part,  but  (hall  join,  and  therefore  they  ought  to  agree  in  prefentment.  117— B^* 
Br.  Joinder  in  adion,  pi.  103.  cites  5  H.  7.  8.  ^TpuVo. 

cites  33  H.  6.  II* 

I 

23.  Tenants  in  common  of  a  fejgniory  (hall  join  in  a  writ  of 
right  of  wordy  and  ravijhment  of  ward  for  the  body  \  becaule  it  is 
entire.    Co.  Litt.  1 97.  b. 

24.  In  trefpafs  of  a  clofi  broken.^  the  defendant  ^/V  that  the  plains- 
tiff  had  nothing  in  the  clofcy  but  in  common  with  J.  S.  not  named  in 

the  writ,  judgment  of  tne  writ,  and  a  ^ood  plea,  and  fo  fee  that  [  C2I  1 
they  OMght  to  join.    Br.  Brief,  pi.  64.  cites  43  £.  3.  24* 

25.  Where  a  man  does  trefpafs  upon  the  land  of  ttOo  tenants  in  Br.  Te. 
iommonj  they  fball  join  in  adion;  becaufe  it  is  an  adion  perfonsJ,  °^^j^*^ 
and  if  the  one  dies  the  other  (hall  have  trefpafs  of  the  whole ;  for  in  pi.  ^^^ 
tirfonal  anions  they  fbaUjo%n\  contra  in  real  BiGdoDS.    Br.  Joinder  Br.  Joinder 
in  aaion,  pi.  35.  cites  22  H.  6.  12.  5^'JPir 

•ne^tcpant  in  connion  brings  tnfpafi  aimu^  the  defendant  mfifUadU  m  eAdttmue^  and  tlie  jury's 
-aa4iiig  thijoiamqanfy  will  ooc  adfantage  the  defendant.  Cro.  £•  554  Paficlb  39  £las.  B.  &•  Deer- 

Rr4  iflS 
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inj  V.  Moon  But  if  defendant  plead  ftoi^uiUy,  it  Jhatl  be  Rood,  but  then  pbintJff  fltaO 

yer  damages  in  a  pcrfonal  adion  only  for  a  moiety ;  per  H»le  Ch.  J.  McxL  loz.  Mich.  25  Car.  z. 
B.  R.  Anon. For  the  plea  in  abatement  mull  be  at  the  firft  ;  but  where  the  jointenancy  or  te- 
nancy in  common  appeartd  by  toe  declir^ion  and  conufjnce  of  the  plaintiff  himfelfy  judgment  waft 
arretted.    Lat.  151.  Trin.  a  Car.  Hammond  v.  White. 

26.  One  jointenant  brings  trtwir  againft  J.  S.  this  is  pleadable 

in  abatement,  but  J.  S.  cannot  take  advantage  of  it  in  evidence. 

I  Salk  290.  Trin.  7  Annas  B.  R.  in  cafe  of  Brown  v.  Hedges. 

t  Weil's  ^7'  Two  tenants  in  common  may  join  in  ♦  warrentia  cbartie\ 

Symb.  S.      contra  in  vouchers  note  the  difference.     Br.  Warrantia  charte,  pL 

'.^7-  26.  cites  28  E.  3.  90.  and  Fitzh.  Several  tenancy  12. 

»-S«  P.  Co*  Litt.  197.  b« 

28.  If  three  are  tenants  in  common  pro  indivifoy  and  om  comnats 
fvaft^  the  other  t%vo  ought  to  join  in  action  of  waft  againft  the  third^ 
f.  N.  B.  60  (S)  cites  Mich.  3  E,  2.  Waft. 

29.  Tenant  for  life  and  reverfion  to  two  coparceners  did  wafi^  the 
€ne  parcener  had  ijjue  and  diedy  the  tenant  did  vjaji  again^  the  other 
and  the  niece  joined  in  waft,  and  this  matter  was  found,  and  they 
recovered  the  place  wafted,  and  treble  damages,  viz.  each  recovered 
for  the  iaft  waft,  and  the  other  damages  only  fof  the  firft  waft  \ 
and  fo  fee  that  damages  furvived.     Br.  Jointenants,  pi.  48.  cites 

45  E-  3-  3- 

30.  Jointenants  and  parceners  may  join  in  wajl.    Mo.  34«  pL 

1 10.  Trin.  3  Elix.  Anon. 
Tcr Brown,  3'*  Reverfion  ofaleafe  for  years  was  granted,  the  one  moiety  to 
they  cannot  A.  the  Other  moiety  to  B.  leifee  does  wafts  in  this  cafe  they  mall 
join  m  jqJj^  ly^  ^^ji  after  the  leafe  determined,  becaufe  only  damages  arc 
bcc^ufe^rc-  ^^  ^^  recovered,  as  in  trefpafs  5  but  if  the  term  had  continued^  the 
vei  fion        land  in  that  caie  being  to  be  recovered,  it  is  otherwife.     Mo,  40. 

^.as  fevcral      ],  ij-^  -YxXTi.  4  EHz.  Anon. 

at  the  tmc    ^  1  ^ 

of  adVion  accrued.    Ibid.— Mo.  ^4.  pi.  1 10.— Mo.  388.  Arg.  cited  in  Pcrrot's  cafe.        -a  Mod.  6a. 

JMich.  27  Car.  a.  C  B.  Curtis  v.  Bourne.— —Mo.  40.  pi.  117.  S.  P.  ;  Mod.  109. 

It  hcs  not  during  tl  e  term  for  one  alone  ;  for  damages^  and  ihe  place' wafted,  r.rc  to  be  recovered 

by  moieties^  or  a  third  part,  6cc.  And  it  is  inconvenient  that  a  moiety  he  recovered  and  delivered  in 

execution.    Cro.  £.  357.  Mich.  36  &  37  Eliz.  C.  B.  Hill  v.  Hart. 

32.  If  one  tenant  in  common  makes  leafe  of  his  part,  he  fiiall 
have  a'^,  yet  he  fliall  declare  on  the  demife  of  the  moietyy  but  (hall 
ailign  the  waft  in  a  place  certain,  and  ihall  have  damages  with  re^ 
gard  to  his  moiety.  Mb.  388.  Mich.  36  &  37  Eliz.  in  Perrot's 
Cdfe. 

Lat.  i5».  23.  They  muftjoin  in  a£lion  for  plowing  their  comnum*  Jo*  142* 

r\^'  Trin.  ii  Car.  B.  R.  Hamond  v.  White. 

34.  Txuo  femes  jointly  feifed  take  barons ;  the  barons  join  in  an 
alienation  and  flie ;  the  y^i^ves  are  jointenants  of  the  right,  and  may 
join  in  a  writ  of  rights  and  yet  they  may  have  feyeraJ  writs  of  ^«i 
in  Vita  at  their  eleftion,  &c.  fo  if  two  jointenants,  the  one  for  life 
and  the  other  in  fee,  lofe  by  default,  the  one  (ball  have  a  writ -Of- 
right,  and  the  other  a  ^uod  et  deforceat^  &c,    Co«  Litt.  i88. 


{^,%  ^)  m^y 
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(W.  a)  Adlions.     Dijlrefs  and  Avowry^ 

t,  A  is  fcifed  of  a  third  part  in  common,  and  B.  of  the  other 
•^*  two  parts  in  common  with  A.— A.  lets  his  third  part  rq- 
ferving  rent,  and  B.  puts  in  his  cattle,  or  a  ftrangcr  by  his  licence  ; 
Aich  cattle  are  not  diftrainable  for  the  rent.  2  Vent.  283.  Hill.  2 
&  3  W  &  M.  C.  B.  Kemp  V.  Cory. 

2.  A  jointenant,  without  any  authority^  from  his  companion^  may  '*  ^°^ 
Jlftrain  for  the  whole  rent  j  but  he  mM&^  particularly  ♦  avow  in  his  |,  pjl!!s! 
own  right,  and  as  hailiffor  the  others  per  Cur.  12  Mod.  77.  Trin.  p.  2  Lutww 
7W.  &M.  Anon.  iin.oc 

*  mar  v. 

Sheaf.  S.  P.  5  Mod.  73.  Bonoyan  y.  Palmer.  ■  Ibid.  150.  PuUen  v.  Palmer.  S.  C.  ■ 

Carth.  328.  S.  C.  ■  ■    '     L.  P.  R.  159.  S.  P. •  S.  P.  but  muft  ioin  in  avowry  for  damage  feajemu 

Jo.  253.  Hill.  7  Car.  B.  R.  Lamfticad  y.  Leate  and  Rowell.— They  muil  fever  in  avowr}',  be- 
caufe  it  is  in  the  realty.     Co.  Lilt.  3x6,  1^17.  S.  F.  for  it  is  in  rrfpe^  of  the  reverjicm\  and  fo  iC 

feems  that  each  of  them  (hall  not  have  the  whole  rent,     Br.  Tenants  in  common,  pi.  25.  ■ 

Br.  Joinder  in  action,  pi.  104.  S.  P.^.-~S.  P.  therefore  if  three  tenants  in  common  diftrain  three 
beaitSy  each  of  them  muft  avow  for  one  beaft.  3  Salk.  204.  Trin.  7.  W.  3.  B.  R.  Dalfon  v.  TyTbo. 
One  alone  avowed  for  damage  feafant  and  held  good  per  two  J.  againCl  one,  and  adjudged 
accordingly.  Cro.  E.  530.  Mich.  3S  *c  39  Eliz.  C.  B.  Willis  v.  Fletcher.— So/or  the  ibirHp^rf 
pfapamy^  and  held  good.    2  Sliow.  26.  Mich.  30  Car*  2.  B.  Rf  Edgcomb  v.  Burdell. 


(X.  a)  In  what  Aftions  Tenants  in  Common  may,  ^^  ^c. 

or  muft,  DCjomea. 


I.  CEVER  AL  precipes  quod  reddat,  and  not  one  joint  praecipe  (hall  Br.  Joinder 
*^  be  brought  againft  tenants  in  common;  for  their  titles  are  "f  ^fl^T* 
feveral.     Br.  i  enants  m  common,  &c.  pi.  lo.  cites  3  h.  4.  9.  per  3  e.  4,  to. 

Choclce*  ami  that 

they  Ihall 
have  feveral  writs  uf  moieties. 


(Y.  a)  Pleadings  In  Adions  by  or  between  Jointc-  ^J'^'/J^ 
nantsj  and  what  fhall  be  recovered.  sec(Y.a. 

3)  pi-  3^* 

I.  T  N  trefpafs  of  taking  bis  heajis  it  is  no  plea  to^Z^y,  that  the  tef- 
^  tator  of  thi'plaintiff  demifed  to  the  plaint 'ff  and  defendant  to 
dijiributefor  bisfoul^  and  the  plaintiff  took  them,  and  the  defendant  took 
them  from  him  to  djfiribute^  &c.  without  faying  abfque  hoc^  that  he 
took  the  heafis  of  the  plaintiff,  by  which  he  fiud  accordingly.  Br. 
Travcrfe  per,  &c.  pi.  172.  cites  30  Aff.  22. 

2.  In  aj/ife  of  rent  againji  two  jointenants  one  may  plead  ancient 
demefne,  and  the  other  may  plead  hors  defonfee,  and  fo  it  is  admit- 
ted; for  each  has  a  moiety  to  lofe.  Br.  Jointenants,  pi.  42.  cites 
^H.6.  II. 

3.  In  trefpafs  upon  the  ftatuteof  5  R,  2.  the  defendant  faid  that  ^9  where 
A.  wasjkifed,  and  had  two  daughters^  and  died  feifeO^  and  they  entered  ^°'"*^  j^'J^ 
05  heiry  and  after  one  aliened  her  part  to  y.  S.  and  the  other  is  nyw  by^hct^ 

'  •  •  •  plaintiffs 


iiant  with  plaintiffs  and  fo  the  plaintiff  had  nothing  at  the  day  of  dit  writ 
tite  gift  and  pu'^^^'^d  but  in  common  with  J.  S.  who  is  alive  and  not  named  in 
fcofiment  .  the  writ,  judgment  of  the  writ;  and  Markham  Ch.  J.  thought  at 
ofB.b7  fird  ih2t  Ae  plaintijf  in  his  replication  ought  to  anfwer  the  fpecial 
^J^Jj^^*"  matter^  hut  after,  per  Cur.  becaufe  the  plea  did  not  amount  to  more  than 
4e«d,  the  ^hat  the  plaintiff  held  in  common^  ^c.  it  is  fujffcient  for  the  plaintiff 
other  max  to  fay  ^^  that  file  Jeifed,  abfyue  hoCj  that  J.  S.  had  any  things  notwith- 
^^^*^Ju*ut  'ftandfng  that  me  defendant  had  fliewn  fpecial  matter  bow  thejr  aic 
Ju    tenants  in  common ;  and  they  held  clearly  that  it  is  9, good  pie 


hocf  thai  it  tenants  in  common ;  and  they  held  clearly  that  it  is  a  good  plea  always 
MJsjoiniiy  for  thc  defendant  to  fay y  that  the  defendant  had  nothing  hut  in  common^ 
Ihm^^'lli  *  ^^'  ^^^*f^^^^  Jh^wtng  how  he  held  in  common^  and  the  plaintiff  may 
^Jpidalmat^  fi^J  that  foU  fitfidy  abfjue  hocj  that  he  held  in  common^  and  the  facial 
4tr,  for  ihdi  matter  fhall  be  given  in  evidence.     Br.  Tenants  in  common^  &c.  pL 

efSl""     12.  Cites  1  E.  4.  7.       • 

'  Ibid.  But  where  ieJhiWi  that  he  htlJ  in  coparcenary,  anipyfxi  the  (Lfccnti  bow^  there  it  !•  OO  re- 

plication that  be  held  fole  and  not  in  coparcenary,  but  (hall  anfwer  to  tbe  fpecial  matters  iarjam^ 
$etkmts  mcy  h  by  dijfiijui^  inU  i  centra  of  coparcemri  \  neta  diveditatem.     Ibid. 

4.  Trefpafs  upon  the  5  R.  2.  brought  by  three^  of  entry  into  die 
moiety  of  a  carve  of  land ;  t^e  defendant  pleaded  recovery  in  writ 
of  dower  aeainit  one  of  the  plaintiffs  of  tbe  third  part  of  the  faid 
moiety,  and  per  Cur.  it  is  a  good  plea  againft  the  three  plaintifis ; 
for  if  the  one  leafes  for  years,  this  is  a  good  plea  againft  aU,  per  Cur. 
Br.  Joinder  in  aAion,  pi.  70.  cites  18  £.  4. 28. 

5.  A.  B.  and  C.  jointenants  in  fee  ;  Q  granted  his  part  to  D.  and 
afterwards  A.  B,  and  D.  leafed  for  years^  rendering  renty  and  after- 
wards A,  died^  and  they  brought  an  a£^ion  of  debt  for  die  rent  re- 
ferved,  and  declared  generally  9  and  upon  the  evidence,  the  ipecial 
matter  appeared,  that  two  tarts  of  the  rent  did  belong  to  B,  and  but 
the  third  part  to  D.  Per  Cur.  the  declaration  ought  to  have  beenftO" 
eial  upon  the  whole  matter ;  for  prima  facie  it  was  conceived,  diat 
each  of  the  plaintiffs  ought  to  have  had  the  moiety  of  the  rent,  and 
diat  is  a  fuppofal  of  the  declaradon.  2  Le.  11 2.  pi.  148.  Trin. 
30  Eliz.  Barefoot  v.  Luter. 

6.  Trefpafs  for  entering  his  houfe  and  Lind;  tbe  defendant  pUaded 
it  was  the  freehold  of  y.  B.  and  be  entered  as  her  fervant,  and  by  her 
commandment  i  and  the  ifllie  was,  if  it  were  her  freehold  or  not, 
and  the  jnry  found  it  was  the  freehold  of  the  plaintiff  for  two  partly 
and  the  franktenement  of  the  faid  J.  B,for  tbe  thtrdpart\  and  the 
queftion  was,  if  the  plainuff  fhoula  have  judgment  upon  this  ver- 
di£t;  and  the  court  held  clearly  he  could  not;  for  although  the 
iffue  is  found  againft  the  defendant,  viz.  that  all  ^as  not  the  free- 
hold of  J.  B.  yet  it  appearing  a  tenancy  in  common^  fo  dut  theobin- 
dff  cannot  maintain  his  a£Uon,  judgment  ihall  be  given  againft  hint 
and  it  was  adjudged  for  thedefen^^  CrQ.  J&.  J57.  Mich.  31  & 
32  Eliz.  B.  R.  Benington  v.  Benington. 

7.  In  cafe  of  jointenants  the  property  is  not  in  one  but^ia  bodi» 
^t  if  one  declare  againft  the  odier,  unle&  he  plesid  diejointeaanq^ 
in  abatement,  the  plaintiff  fliall  recover.    Arg.  jMod.  .97*  HQU 

I  Jac.  2  B*  R.  in  cafe  of  Upton  v.^aiii^in. 

A  '  '  8*  If 
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8.  If  9ne  tenant  In  common  bring  a  pirfinal  aSiton  without  his  fel-  *  Jhwe 
low  joining  in  the  fuit ;  the  defendant  ought  to  take  advantage  of  it  ^^^^^^ 
in  abatement 'y  but  if  he  plead  not  guilty  it  fhall  bejgood,  but  then  of  goods, 
he  fhall  recover  damages  only  ^for  a  moiety ;  per  Hale  Chu  J.  Mod.  an  J  two 
102,  pi.  9.  Mich.  25  Car.  2.  B.  R.  Anon.  brought 

aAion,  to  which  defendant  pleaded  not  guilty  ;  upon  this  plea  the  plaintSfis  recoyertd  damages  for 
two  parts  of  the  goods  and  (hall  not  be  nonfutt »  the  defendant  might  have  pleaded  this  in  ab^e* 
noent  of  the  writ  quoad  fo  much ;  but  having  pleaded  not  guilty)  theyi  though  jointenants  with  a- 
nothert  (hall  recover  damages  for  their  parts,  per  Rninsford  and,  Wilde  at  a  trial  in  Middlefex 
(Hale  being  fick)  to  the  which  Sir  \Vm.  Jones,  conofel  for  the  {4aintilf,-haefitanier  fabmitted. 
a  Lev.  113.  Mich.  26  Car.  2.  B.  R.  Nclthc^rp  and  Fomngton  v.  Dorrington. 

9.  If  two  tenants  in  common /ix;^r  in  debt,  ffc,  they  muft  not 
each  of  them  make  his  demand  of  Uich  a  certain  fum^  which  amounts 
to  a  moiety ;  but  the  demand  mu/l  be  de  una  medietate  of  the  wboU 
rent ;  per  Holt.  Ch.  J.  Carth.  289.  Mich.  5  W*  &  M.  B.  R.  in 

^t^e  of  Midgley  and  Gilbert  v.  Lovelace. 

(Y*  a,  2)  1^1  what  Cafes  2i  joint  ASion  by  Tenants  [  524  ] 
in  Common,  &c.  {haliy^rv/i;^. 

I.  X1C7 HERE  two  are  dijfeifed and  the  one  dies  the  a£tion  and 
^^    the  entry  fhall  furvive.     Br.  J9intenants,  pi.  13.  cites  21 
E.  3.  SO. 

2.  Perfonal  anions  may  furvive  between  tenants  in  common.  Per 
Prifot.  Br.  Tenants  in  Common,  &c.  pi.  18.  cites  37  H.  6.  32. 

3.  If  two  tenants  in  common  are,  and  a  man  does  trefpafs  to  S.  P.fori^ 
them,  and  the  one  dies,  the  other  (ball  have  aSion  of  treqiaft  by  '^^^^^ 
furvivor,  and  fuppofe  the  whole  in  all ;  the  reafon  feems  to  be  in  as  Joh^.^I, 
much  as  they  (bouldjoin  in  adion.    Br.  Jointenants,  pi.  24.  cites  Jointe- 
37H.  6.  38.  ^  "f^f'P*^ 

•^'  ^  18.  cites 

12  H.  6.  T2w  Br.  Tentots  in  cominony  pi.  7.  cites  S.  C.and  in  ftrfmml a^<ms  they  (haU  join  | 

toKtra  ifi  tmI  a6lions  ;  and  therefore  the  perfonal  anions  (hall  veft  m  the  furvivori  and  be  Ihall 
have  a^lion  of  the  whole.  S.  P.  for  of  this  adtion  they  are  jointenants.    Co.  Litt.  198.  a. 

■  '  ■  -So  if  two  tenants  jn  common  be  of  a  manori  and  they  make  a  bMiiff  thereof,  and  one  of 
them  dies,  the  furvivor  ihall  have  tn  aAion  of  accfumt ;  fur  the  aiStion  given  to  them  for  arrearages 
upon  the  account  was  joint.  Co.  Litt.  198.  a.  ■  ■  -So  it  is  if  two  tenants  in  common  fow  their 
land^and  one  eats  the  fame  with  his  cattle^  though  they  have  the  corn  ip  common  ;  yet  the  aAioa 
given  to  them  for  trefpaji  in  the  fame  it  joint,  and  ihall  furvive  ;  for  the  trefpafs  and  damage  done 
to  them  was  joint.     Co.  Litt.  X98<  a.  So  note  a  dive*Juy  between  a  chattel  in  fojffjfion^  and  a 

fcrfinal  ch^Je  m  a^kn  belonging  to  tenant  in  common.    Co.  Litt.  298.  a. 

4*  Nota.  Where  damages  are  to  be  recovered  for  a  wrong  done 
to  tenants  in  common,  or  parceners,  in  a  perfonal  adion,  and  one 
of  them  dies,  the  furvivor  of  them  ihall  have  the  a&ion;  for  albeitf 
the  property  or  edate  be  feveral  between  them ;  yet  die  perfonal 
action  is  joint.    Co.  Litt.  198.  a. 

5.  If  two  tenants  in  common  be  of  an  advowfon,  and  zjiranger 
nfurps^  fo  as  the  right  is  turned  to  an  adion,  and  &ey  bring  a  writ 
ii  quare  impedit^  which  concerns  the  realty,  the  fix  months  pais9 
and  .the  one  dies,  the  writ  fliail  not  abate*  but  the  furvivor  fhall 
recover,  otfaerwife  there  ihould  be  no  remedy  to  redreis  this  wrong  \ 
imd  fo  it  is  of  coparceners.    Co,  Litt  198.  a. 


(Y.a,3) 
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(Y.  a.  3)  A£tiotis  and  Pleadings  by  Survivor. 

/•;  in  this  !•  t  F  iw$  infants  alien j  the  one  JieSjZni  the  ether  brings  dmnfmt 
^pUadtiAA-  ^^f^^  ^a/««,  fuppofing  the  entry  of  the  tenant  by  him  akme, 

iitnatim  0/  it  is  no  fUa  that  he  entered  by  him  and  the  9ther ;  for  he  cannot 

hctb  f«  ^,  have  other  writ.  Br.  Jointenants,  pi.  13.  cites  21  £•  3.  50.  • 

jkJgrmntftr 

tU  moUty  cf  tbi  other,  and  for  the  other  imHcty,  ttiM  the  demandant  was  Of  foU  age ;  and  fo  feeihsC 
the  one  infant  (hall  not  recover  the  whole ;  quod  nota;  for  if  they  had*  not  been  alive  th^lbould 
hskve  fitfirai  <t;'t!i  of  dum  fuit  infra  aeCateni,as  it  feems,  and  then^tTie  aAion  ihal!  not  fuirive.  Xtud. 
if*»*  So  it  is  in  the  original,  but  U  feems  as  if  (not)  Ihould  be  omitted. 

2*  In  a^e,  dfligatisn  is  made  to  two  and  one  diesy  the  other  brings 
txi  adion,  and  declares  that  the  other  is  dead  before  the  writ  brought; 

E^r  Newton,  it  is  fufficient  to  dclare  that  he  is  dead^  ^thout  more. 
r.  Jointenants,  pK  17.  cites  22  H.6.  xi. 

3.  If  two  tenants  in  common  arc^  and  trefpafs  is  madk  up0m  the  tand^ 
and  after  one  dies^  die  other  fhall  not  have  tre(pa&  of  the  whole,  but 
quod  medietatem  ingrejfus  eft ;  but  otherwife  it  is  of  common  writ  of 
trefpais ;  per  Prifot..    Br.  T^xtfydkj  pi.  39;^.  cites  37  H.  6.  38, 


[  ^25  ]  (Z.  a)  Equity.     Cafes  in  Equity. 

Scc(<^) 

Griffith  v.     I.  T  F  two  coparceners,  or  jointenants,  join  in  a  quare  hnpedit^ 
5!tf  W»  *"^  ^^  ^^  ^^^^  P^^^^  covenoujlyy  he  (hall  be  compelled  here 

hefiveraify    to  join  with  the  other  in  plea  or  prefentment,     Gary's  Rep.  2CS 

j'iven  hyofi*     2l» 

nfeed  totwfi 

men  ;  he  who  lias  the  deed  (hall  be  compelled  here  to  Jhcw  it  far  d^mtt  eftht  otter's  title.    Carjlt 

Kcp.  ii.  cites  9  E.  4.  41. 

2.  C.  and  P.  married  two  lifters  jointly  poflefled  of  a  Unfe  for 
years \  the  wife  of  C.  died;  P.  claimed  the  whole  by  furvivor;  C. 
exhibited  a  bill^  fi^ggf fling  that  P.  had  in  her  life^time  fevered  the 
jointure  byfome  ah  fecretly.     The  Lord  Keeper  over-ruled,  that  the 

defendant  fhould  not  anfwer.     Gary's  Rep.  13*  cites  Mich.  39  & 

i^oEliz. 

3.  A  tenant  in  common  of  a  manor,  (for  long  time  occupied  wholly 
by  the  other  tenant  in  common,)  who  knows  not  the  quantity  of  the  ma^ 
nor,  by  reafon  the  other  has  alfo  fold  lands  intermingled,  had  the 
fight  of  the  court  rolls,  and  writings  of  his  companion,  concerning 
only  the  quantity  of  the  manor,  but  not  concerning  the  fold  lands, 
nor  his  title  to  the  manor,  and  the  other  was  ordered  alfo  to 
(hew  the  like  on  his  part.  Gary's  Rep.  22,  23.  cites  1599.  Capell 
V.  Mym. 

4.  Two  jointenants,  the  one  takes  the  whole  profits  ;  no  remedy 
is  for  the  other,  except  it  were  done  on  agreement  or  prmife  ofac^ 
count.     Gary's  Rep.  29.  cites  8  June^  1602.  44.  Eliz. 

i>  S-  Two 
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5.  Two  tenants  in  common  were  of  an  annuity^  om  got  pojfejjiift 
^ftbe  diid  of  grant,  To  that  the  othe;*  could  no^  avow.  Decreed 
xfae  moiety  to  be  paid  the  plaintiff.  Fin.  R.  292  Pafch.  29  Car.  2. 
Stokes  r,  Verrier. 

6.  In  cafe  of  joint  farmers  ofexcife^  though  there  be  no  covenant 
that  their  parts  fliould  furvive,  yet  in  equity  they  ought,  by  reafon 
of  the  joint  charge  and  expence ;  but  if  there  had  been  any  agree- 
ment that  it  (hould  not  furvive,  that  might  have  altered  the  cafe. 
HilL  x68i.  Vern.  33.  Hayes  v.  Kingdom. 

7.  If  four  tenants  in  common  are  of  land,  and  ane  or  more  Jlock 
the  landy  and  manage  it,. the  reft  fhall  have  an  account  of  the  profits; 
but  if  a  lofs  come,  as  if  the  (heep,  &c.  die,  they  fhall  bear  a  part. 
Per  Ld.  North  Skin.  230.  Hill.  36  &  37  Car.  2.  Anon,  in  Cane. 

8.  A.  and  B.  are  jointenahts  by  iwofeveral  Uafa^  of  two  feveral 
houfesy  and  received  the  rents  during  their  joint  lives.  A.  died  and 
made  M.  his  wife  executrix ;  one  of  the  houfes  was  taken  in  execu- 
tion,  at  the  fuit  of  J.  S.  and  fold  by  the  fherifF  to  J.  S.  Afterwards 
J.  S.  and  M.  for  240  /.  afligned  all  their  intereft  to  the  plaintiffl 
After  A.'s  death,  B.  ailigned  one  of  the  leafes  to  £•  for  800  /.  debt ; 
£•  for  41  oil  afligned  to  W.  R.  but  W.  R.  denied  that  before  his 
purchafe  he  had  any  notice  of  the  plaintifPs  title,  and  confefTed  that 
the  leafe  of  the  other  houfe  was  not  aifigned  to  him  by  any  exprefs 
words,  but  conceived  it  did  pafs ;  for  that  the  buildings  were  inter^ 
mixed  upon  both  tofts  of  ground,  and  that  one  could  not  be  enjoyed 
without  the  other.  The  Mailer  of  the  Rolls  difmifled  the  bill  with- 
out cofls,  and  the  rather  becaufe  the  plaintiff  did  not  bring  his  bill 
till  after  the  defendant's  purchafe,  though  the  plalntiiPs  purchafe 
was  mads  two  years  before.  Vern.  360.  Hill.  1685.  Uflier  and 
Prime  V.  Ayleworth  and  Edmonds  &  al. 

9.  A.  and  B.  had  enjoyed  a  church  leafe  in  moieties  under  an 
agreement  againfi furvivorjbip.  On  the  laft  renewal  the  leafe  was 
taken  in  both  their  names,  and  no  exprefs  agreement  againft  furvi- 
vorfhip.  A.  being  fick,  by  deed  ajjigned  his  moiety  to  his  tuifcy  and 
by  his  will  devifed  it  to  her.  Per  Cur,  The  grant  to  the  wife  is 
abfolutely  void,  and  the  will  cannot  prevent  furvivorfhip,  and  no  r  ^26  1 
agreement  appearing  to  exclude  it  difinifTed  the  bill.  Mich.  17PO.  ^  ^  ^ 
2  Vern.  385.  Moyte  v.  Gyles. 

10.  If  two  or  more  make  ^  joint  purchafe^  and  afterwards  one  of 
tfaem  lays  out  a  confiderable  fum  of  money  in  repairs  or  improvements^ 
and  di^  this  fhall  be  a  lien  on  the  land,  and  a  truft  for  the  repre- 
lentative  of  him  whp  advanced  its  and  that  in  all  other  cafes  of  a 
joint  undertaking  or  partnerfhip,  either  in  trade,  or  any  other  deal- 
ing, they  were  to  be  confidered  as  tenants  in  common,  or  the.  furvir 
vors  as  truflees  for  thofe  who  v/cre  dead.  Abr.  £qu.  Cafes.  29  !• 
Tiinu  1729.  Lake  y.  Gibfgn, 


(-A.  b)  PUadinr 
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(A.  b)  Pleading  the  Plea  of  Jointenancy. 

jj^,  E.  i.Jlat.   TpORASMUCH  as  it  cbanath  numytimain 

I./  2.        I.  ^  ajfifis  of  novel  difleifin,  that  the  tenant  dsth  except 

againft  the  plaintiffs  that  he  holdeth  the  tenements  in  demand  jeim/ 

with  his  wifej  net  named  in  the  writj  and  feme  time  with  afttenier 

not  named  in  the  writ^  and ftmveth  forth  a  deed  te/lijying  thejamt^  oni 

elemandeth  judgment  of  the  writ. 

inA/fffnhc        S.  3.  //  is  agreed  and  ordained^  that  if  the  plaintiff  will  (ffftrU 

^t^dToin^    tfv^r  by  afffty  that  the  day  of  Ins  writ  purchafedy  he  that  alleged  tie  ex- 

tatMty  wtb    eeption  was  file  tenant^  fo  that  neither  his  wife  nor-  any  other  hoi 

aJUMgtr  by  any  thing  in  the  faid  lands^  then  the  jujiites  before  whom  the  of- 

./«?,n«t^       ^  ;^  arraigned^  frail  retain  the  famt  deed  fafefy  in  their  kee^ni^ 

thewrit;      (until  the  afftfe  be  tried  between  them  tbereopon)  as  tbatwbtcb  is 

judsmenc      in  a  fort  dented. 

of  the  writ; 

the  ^laifHifffutil,  that  not  cemfriffj,  Prift,  &c.  it  nan  allocaturi  (or  the  Jlaiutt  ^iffs^  that  where  a jm- 
ttnamcf  by  detd  npUrJtd^  the  plainiif  may  Jay,  tkaf  fift  ttmuit  oi  the  day  of  the  vfH/ fmrxbafcd,  whidillntt 
be  a  good  ahfwer ;  but  jeimttmaiuy  by  fate  is  at  the  c»nMM  lawy  ami  IKK  revived  by  the  ftttiite»iiorbf 
the  equity  of  it|  quOd  nota  %  and  *  at  tb*  t.-ommon  law,  where  jottuemamy  by  deed  or  fine  tmu  pkedld^tk 
mfritjboukl  abate  itmimdiattly ;  aod  as  to  the  jointure  by  de^,  anfwer  is  given  to  the  pUintiff  Vf 
this  ftatute,  but  not  ag^oft  him  who  pleack  jointenancy  by  fine.  Br.  Jotntenancy,  pk  ai.  cites 
24  R.  3. 5i«M«i-.Bat  the  bookfeems  to  be  mifqnoted.  *  — S.  F.  per  June.  Ibid.  pL  a6.  dta  14  H. 
6. 8. 15. 

Ifaman  S.  4,  And  they  fhall  let  the  party  ahfent  to  underflattd  hy  tbeir 

fieadijoia^  wTit  Under  tfaeir  teftimony,  and  alfo  to  the  jointenant  that  isprefent^ 
"*^*y^''*-  of  whom  the  deed  maketh  mention^  that  he  be  prefefit  at  a  certain  day 
aflife'tbe  ^^^  '^^  ^^^^  tenant^  to  anfwer  unto  the  party,  plaintiff  as  Welt  upsK 
fhnntlffwuy  the  exieption  alleged,  as  of  the  lands  demanded  and  put  in  viev),  if  it 
Jzy,  tbatJoU   f^gjj^  expedient  for  him ; 

Unant  the       ^  ^  ^ 

day  of  the  writ  pur<hafei,  which  (hall  be  enquired  by  fffllfe  by  common  bw>  without  maki&gpR>> 
ccfs  by  tlie  itatuce  de  conjunAim  feoffiitis ;  for  it  feems,  that  the  icrnV  was  mt  abated  iy  JMUcnjan 
immediatfly  hy  the  commo/t  law,  bmt  ^ttbere  it  Wat  plndcd  by  dcrdorjine ;  quod  nota  lode.  Br,  Affife,  pi 
41 5.  cites  Mich.  la  £•  3.-— In  cjjife  ;  if  the  teuam  piuidsfiimttM^ncy  by  d^ed  with  a  fit  anger  to  tbttent, 
there  the  p'^ffi  upon  the  (tatutc  Ihali  be  by  wtit^  and  tat  by  precept  wi:bout  writ.  Br.  Jointeoaocji 
pL  41.  cites  25  Air.  14. 

S,  5<  At  which  day,  if  both  that  are  named  tenants  do  com  in, 
and  ^  juftify  the  fame  feofftnent,  they  fhall  anfwer  and  maintain 
the  exception  alleged  by  one  of  them,  and  further  fl>atl  andwr  ukU 
the  affife,  as  though  the  original  writ  had  beei$  purcbefid  ageieft 
hath  of  them  jointly* 

^r  C27I  ^'  ^*  ^^  ^f  '^  ^^  proved  by  aSjeythat  the  exception  was  Koooei 
"•^  /-^  malicioufly  to  delay  the  plaintiff  of  his  right,  fi  that  tbef  held  mt 
eemrtiTcF.  tf>e  fimu  land  jointly  the  day  of  the  writ  purchafedi  thin  Mt 
a.  2).»«  ''  the  fame  afjife  do  pafs  for  the  tenants  ana  againft  the  plaintifi, 
in  m*  5  »^  yet  they  that  allege  the  exception,  fhall  be  punifhed  by  one  y«r s 
^^JpUads  imprifonment,  whence  they  fhall  not  be  delivered  without  a  griev^ 
jo:nieiumef     ous  fine* 

by  deed  with  ^ ,     -- 

sfiranier,*  who  comet  typroceft  and  maintains  the  etcceptim  which  paffei  agalmfi  them,  yet  ^^f'^J^ 

mtbeiiKfrijmd^  but  U  wht  flfods  if}  for  this  ftatuU  ii,  that  they  who  aUoige^Ac.  Br*JaaMO*<^ 
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pi.  34.  cites  16  Aff.  8.  In  aflifc  againfl  J.  N".  he  [iletided  jowtenrnfy  whb  hit f (met  who  came 

and  maintained  the  exception  which  paffed  a^mll  himynnd  yet  thi  ftme^at  not  imprifmejf  accord- 
ing to  the  (Ututei  for  the  ftatute  is»that  they  who  alledge,  and  whicli  was  the  haron  t  but  Brooke 
fays,  quaere  if  this  be  the  caufe,  or  becaufe  feme  covert  is  not  expreffed  in  the Jiatuttyznd  then  by 
equity  imprifonment^a// wor  or '«ri /o  Aer  nor  to  an  infant.  Br.  Jointenancy,  pi.  69.  cites  z6  £•  3.  and 
Fitzh.  Peync.  6.  and  Br.  Imprifonment,  pi.  51.  cites  S.  C.  but  adds  quod  mirum.-^Br.  Impri- 
foiimenti  pi.  46.  cites  16  Aff.  8.  ace.'-*— So  where  he  pleaded  it  with  his  feme  and  (on,  he  onlf 
was  imphfoned.  Ibid.  pi.  91.  circs  31  A-lf.  j  i  ."—^ji/Jif- hy  H.n^ninjl  }V,  atidotbfny  Wtfaidftbat 
he  held  the  ttnrnienn  jointly  -with  lii  femr,  and y!,  his  fw  not  named  in  tlie  writ  ;  juilgmcnt  of  the  writf 
aaidjhewed  tbefeofa  detd^  (as  he  ought  if  he  will  have  procefs  upon  the  ftfltute^  the  plaitaiff faid^  that 
fihienmt  the  diy  eftbevfrit  f>»%bafed,  Prlfly  k.c.  and  procefs  was  made  upon  the  llatute,  and  the  ba» 
rm  and  feme  came  but  not  the  fin ;  and  it  wms  demanded  of  tbe  feme,  ifj^^i  ivoulH  mttrJnin  the  exception^  wb» 
fiiidfhe  wsuld  j  and  upon  this  tbe  ajftfc  was  charged,  and /?:</,  that  H.  the  phini'ffinfeoffed  N,  ufoncmm 
dition  that  be  Infenf  fV,  n^M  tenant,  and  bis  fon,  upnn  condition  to  find  eftovcr?,  ana  vedure  to  H.  the 
fecber  during  his  life ;  and  N.  enfeoffed  tbrfmid  /^l  und  bis  feme,  and  their  fon,  in  whom  the  jointenancy 
,19  alledgrd  contraty  to  tbe  eondition,  upon  which  H.  the  father  entered,  and  W.  oufted  him,  and  in-  * 
feoffed  of  part,  M.  named  in  the  writ,  and  for  breach  of  the  condition  the  entry  is  lawful,  emdby 
ibis  tbe  fointtmmcy  is  defeated^  by  whichttie  plaintiff  recovered  feifiii,  kc.  and  double  damages,  and 
the  baron  and  feme  were  fent  to  prifon ;  ncverthelcfs  quaere  of  the  imprifmrnnt  of  the  feme,  for  the 
JtaUde  fiys^  only  tkit  be  Vfho  propo(td\tbe  exa/ttim  /hail  be  impnfoned,  and  mot  be  w'jo  wkiiniained  it,  Br. 
Jointenancy,  pi.  38.  cites  ai  AIT.  i8.^— If  jointenancy  by  deed  w.is  ple.ided  before  the  Jiatute,  ihe 
plaintiff  might  have  con  ff {Ted  and  avoided  it,  as  to  fiy  that  he  vrtxsjeifed,  and  diffeifd  by  A»  who  made  a 
joint  tjiute,  and  be  re-entired,  and  wasfeifed  fioufjue,  6fc.  Or  to  fay  tb^  he  aliened  to  J,  S.  within  etge,  wh9 
we^de  tbe  joint  ejiate,  and  he  entered  and  was  feifed,  quoufque,  &c«  i^ut'  nanu  jointenancy  by  deed  it 
gone  by  the  ftatute  dc  coojunfVim  fsoffatis,  tht  pLiinf  if  may  aver  that  the  defendant  fpaifole  Unant  lh§ 
day  of  the  nvrifjand/halJ  have  a  fi:ire facias  ZLgzind  him  with  whom  the  jointenancy  is  pleaded  by  deed; 
and  at  tbe  day,  if  both  maintain  the  exception,  and  the  afiife  pafs  againft  them,  they  /b^U  be  in. 
frijotied  for  a  year,  as  nvtll  he  who  joined  in  the  maittenanec  of  tbe  excrptiyn,  at  tbe  tenant  who  pleaded  it ;  for 
at  the  common  law,  before  this  ftatute,  jointenancy  by  deed  abated  the  writ  without  anfwer }  and  fee 
that  by  the  Jiatute  tbe  affifcjhall  remain  tiil  the  otbns  com:,  or  are  warned  to  come,  and  the  exception  OiftU 
be  tried  by  the  aflife,  and  by  no  other  inquefl ;  and  by  this  ftatute  donble  damages  are  given,  as  well 
^  imprifonment }  but  jointenancy  pkaded  in<iffife  hyfint  is  ai  tbe  eommon  law,  Br.  Jointenancy,  pU  64, 
cites  43  AiT.  6. 

5.  7.  j/nd  let  thi  jujlices  be  weU  advifed^  that  from  henctfirth 
they  do  not  allow  an  exception  alledg'ed  by  the  bailiffs  of  any  fuch 
tenants, 

S.  8.  j/nd  if  he  that  allegeth  the  exception  abfent  himfelf  at  hts  day^ 

and  the  other  that  is  named  jointenant  do  appear^  although  he  that  doth 

appear  doth  difavow  the  fame  deedy  and  fay  that  he  hath  nothing  in  the 

forefaid  tenements^  nsverthelefs  the  afpfejhall pafs  againjl  the  tenant  that 

is  abfent  by  his  default. 

S,  9.  And  if  tt  be  found  by  afpfe^  that  they  were  not  jointly  infe^  •Br.  D^ 
offed  the  day  ofthewritpurchafed^  and  likewife  that  the  tenant  againfi  ^^^^^^ 
whom  the  writ  was  purchafed^  or  another  named  in  the  writ  did  diffeife  21  E.  3.  ci, 
the  plaintiff'^  then  having  regard  to  the  exception  that  was  faljly  and  "^"^^ 
maiidoujly  alledged  to  the  hurt  of  the  party ^  and  to  the  dijeifin  tbat  they  "l^/^Jl^ 
made^  the  party  plaintiffi^Jhall  recover  hisfeifin^  ^n^/*  double  damages,  udpdjent^ 
and  they  that  allege  thefalfe  exception  fhall  have  the  punifhmtnt  afore*  fm^neyh 

who  upon  procefs  did  not  come,  by  which  the  aflife  was  awarded,  where  the  othtr  had  pleaded  nifm 
mfmrr  of  the  plaintiff,  :kttd  all  found  for  tbe  plaintiff ;  and  againft  him  who  pleaded  jointenancy  doeblf 
^Uftages  were  awarded,  and  fmgle  damages  againft  the  other ;  and  the  double  damages  (hall  be  k» 
vied  tf  him  who  pleaded  jointenancy  only,  and  the  other  dumages  Jhatl  be  Lviedof  him  and  the  other  iu 
Br.  Damageii  pL  104*  cites  aa  An,  x. 

8»  10.  But  if  neither  of  the  tenants  do  come  at  the  day,  then  upon 
their  default  the  aJKfrfhalt pafs  againfl  them, 

Sm  !!•  Jnd  if  It  be  found  thereby^  that  the  fame  exception  was  law* 
JuBf  and  truly  alledged^  and  that  they  which  alledged  it  were  jointly 

feifii 


S^7t  3lointenamial« 

feifoJ  hefon  the  plaintiff  purchafid  his  writ  againfi  tbenh  ^^i  ^ff'^ 
JbaUpaJs  nofurtber^  but  the  writ /ball  be  abated. 

S.  1 2.  The  fame  Jball  be  objerved  if  both  or  one  only  do  appear^  i/Ji  be 
found  by  affife  that  the  exception  aforefaid  wax  tridy  aUedged  as  before  is 
faid. 

S.  13.  In  the  fame  order  it  is  efiahlijhed  and  agreed^  that  in  affifes 
of  mortdanceftor  W  juris  utrunii  at  the  firft  day  that  the  parties 
£  ^28  J  appear  in  courts  if  the  tenant  aUedge  the  aforefaid  exception  again  ft  the 
demandant^  Jhewing  the  deed  thereupon^  and  the  demandant  wiu  offer 
to  aver  by  the  affife  orjury^  that  at  the  day  of  his  writ  purchafed^  be 
that  aUedged  the  exception  was  file  tenant^  from  thence  the  fame 
procefs  and  manner  of  proceeding  Jhall  he  ufed  in  afftfes  of  mort- 
danceftor  and  writs  of  juris  utrum,  as  before  is  ordained  in  aff^s 
of  novel  di/Teifin,  and  like  punijhment  Jhall  be  infixed  upon  the  of^ 
fenders  and  thofe  that  be  conviH. 

S.  14.  In  other  writs  whereby  tenements  are  demanded  fucb 
procefs  Jhall  be  madcj  that  if  at  the  Jirfi  day  that  the  parties  ap^ 
pear  in  courtj  the  tenant  doth  allege  the  forefaid  exception  of  a 
joint  feoffment,^  and  the  demandant  will  offer  to  aver  by  the  coun^ 
tryy  that  the  day  of  the  writ  purchafedy  he  that  aUedged  the  ex^ 
ception  was  file  tenant-^  then  the  fame  procefs  and  manner  ^proceeding 
Jhall  be  objerved  betwixt  the  parties^  until  a  jury  have  paffed  between 
them  thereupon, 

S,  15.  And  if  it  be  found  by  the  jury ^  that  the  fame  exception  was 
truly  alledgedi  then  the  writ  of  the  demandant  Jhall  abate. 

S,  16.  jfnd  if  it  be  found  by  the  jury <y  that  the  fame  exception 
wasfaljly  alledged^  and  to  the  hindrance  if  the  partyy  then  the  de^ 
mandant  Jhall  recover  his  fiifm  of  the  tenements  in  demand^  and  the 
tenant  Jball  be  punijhed  by  the  pain  above  limited  in  ajjijes  ^  novel 
diiTeifin  as  to  the  imprifonmenty  and  as  to  the  damages,  according  ta 
the  difcretion  ofthejujHces. 

2.  In  affife  the  tenant  pleaded  jointenancy  of  parcel  by  deed,  and 
the  plaintiff  acknowledged  it,  and  prayed  to  have  affife  of  the  reft, 
and  had  it  s  and  herewith  agrees  22  AfT.  6.  And  fo  fee  jointenancy 
of  parcely  and  confeffton  by  the  plaintiff'  Jball  not  abate  the  writ  oSf 
all,  but  for  this  parcel  only,  Br.  Jointenancy,  pL  59.  cites  14 
AfT.  8. 

3.  In  affife  the  tenant  plezded  jointenancy  by  deed  with  a  fir  anger  \ 
judgment  of  the  writ;  XXit  plaintiff fiidy  that  the  tenant  pending  the 
writ  made  an  eflate  to  W.  N,  and  re- took  to  him  and  the  other^  andfi 

file  tenant  the  day  of  the  writ^  and  yet  the  writ  (hall  abate;  quod 
jsirum.  Br.  Jointenancy,  pi.  36.  cites  18  AfT.  6. 

4.  fFard  again/l  four\  one  made  default  at  the  ^rand  diftrei^ 
with  proclamations,  and  three  appeared  and  pleaded  jointenancy  with 
aflranger  of  the  franktenement^  and  a  good  plea,  though  chattel  only 
be  in  demand  \  for  this  writ  lies  againft  the  tenant  of  Sie  frahktene- 
ment  as  it  is  there  agreed.     Quod  nota,  and  the  plea  wasj  that  thi 

^ancefior  of  the  heir  in  his  life  infeoffed  thofe  four ^  and  the  granger  in 
feey  a}id  fo  they  had  nothing  but  jointly  with  the  ftr anger  not  named^ 
judgment  of  the  writ,  and  iet  forth  the  deed  of  the  jointure ;  and  the 

'  plaintiff 


J>\aintlfffaid,  that  they  were  tenants  and  deforceors  of  the  ward,  abf- 

que  hoc  that  the  ftranger  had  anything.  B.elk.    YoMfnzuldfay  that  *• 

they  were  tenants  of  the  franktenenunt^  ahfque  hoc  that  the  ether  had 

any  things  quod  Cur.  conceflit ;  and  the  plaintiff  prayed  procefs 

upon  the  ftatute  of  jointenancy  pleaded  by  deed,  and  could  not  have 

it,  becaufe  the  jointenancy  goes'  to  the  writ  only  and  not  in  bar^  and 

alfo  a  chattel  only  is  in  demand.^  and  no  franktenement ;  quod  nota. 

Per  Cur.     Br.  Jointenancy,  pi.  lo.  cites  49  E.  3.  27. 

5.  Entry  in  the  quibus  \  the  tenant  pleaded  jointenancy  with  a 
Jiranger  of  the  gift  ofB,  Newton  faid,  w«r  ourfelves  were  feifed  till 

by  the  tenant  himfelf  dijjeifed^  a  long  time  before  B\  had  any  things 
judgment,  and  the  jointenancy  was  pleaded  Ufithout  deed^  and  all  the 
juftices  held  this  pica  good  in  avoidance  of  the  jointure.  Br.  Join** 
tenancy,  pi.  26.  cites  14  H.  6.  8.  25. 

6.  Itfeems  that  he  alledged  pernancy  of  the  profits  in  the  tenant^ 
and  that  he.  brought  his  a^ion  infra  annum^  Sc,  For  this  cafe  is 
compared  there  to  another  cafe,  the  fame  year,  fo.  3.  where  he  aver-^ 
red  the  pernancy  of  the  profits,  as  above.  Br.  Jointenancy,  pi.  26* 
cites  14  H.  6.  8. 25. 

7.  And  it  IS  agree4  there,  diat  in  the  pleading  of  jointenancy  ot 
above^  he  Jhallfay  which  eflate  continues^  &c.  and  per  Henft.  the . 
entry  fhall  be  of  the  other  part  that  fole  tenant  as  the  writ  fuppofes, 
abjqve  hoc  that  the  other  any  thing  had\  quod  Pafton  conceffit,  and 

per  tot.  Cur.  this  is  a  good'  avoidance  of  the  jointenancy,    Br.  f  C20  I 
Jointenancy,  pi.  26.  cites  14  H.  6.  8.  25. 

8.  In  quare  impedit^  jointenancy  of  the  part  of  the  defendant  is  n$ 
plea ;  for  xhcfuit  is  not  upon  the  rtghtj  but  upon  difiurbance^  which 
is  traverfable  m  eiFedk;  per  Cur,  Neverthelefe,  contrary  it  feems 
of  the  part  of  the  plaintiff.  Br.  Jointenancy,  pL  27.  cites  14  H. 
6.  24.  "* 

For  more  of  pleadings  on  the  above  JiatuU  fee  the  fdlowing'divi^ 

lions. 


'i 


y*u  XIV.  S  f— T  t  (A.  b.  2) 


52^  jolntenaiitii* 


(At  b.  2)  Abatement  of  Writ  in  Part^  or  ia  all»  by 

the  Plea  of  Jointenancy. 


I.  I  N  Jbwer  agatnfi  twJHndfy  tbtf  pleaded  purpartf  anddtiinm 

^  d'ewinuuy  vis.  eaeb  efthempUadidit  by  bim/e^^  and  becaufe 
tficy  pleaded  it  in  bar^  and  did  not  plead  it  to  the  writi  dierefor* 
good ;  bui  it  feems  ^ere,  dut  y/fbtrt  it  is  brouriit  ^^i^  ^n^ 
wbere  tbej  are  jaoeral  Unanis  by  partiihn  er  Merwile^  if  it  be 
pleaded  U  ibe  WTity  ^  wnt  Oiall  9ti9XK.  Quaere.  Bn  Several  Te- 
nancy, {d.  It.  cites  at  £•  t.  8. 

a.  Stirefaiims  apme  a  fine  was  jtinilf  fiied  agatnft  fwe^  and  in 
pleading  it  appeared,  that  the  me  is  tenant  by  toe  turtejyy  and  the 
atber  is  tbe  dpartentr  ef  tbefeme  eftbe  tenant  by  tbe  twrtefy^  and  fi> 
fiveral  tenants  rfnmeties  %  and  jret  the  writ  ihall  not  abate,  but  (ball 
proceed  over  upon  aid-prayer*  Bn  Several  Tenancy,  pi.  14.  cites 
ai  £.  3.  i4« 

3«  Scire  faeias  againB  W.  and  R.  and  three  others  \  W.faidj  that 
he  and  ene  eftbe  three  held  parcel  jointly^  tec.  and  the  ether  was  dead 
'ibe  day  eftie  writ  purcbajed^  judgment  of  the  writ ;  and  R.Jaidy  that 
be  held  ether  parcel  tnJeveraUyy]iiigxDtxit  of  tbe  writ  brouent  ag^unft 
4heni  in  common ;  by  vducb  tbe  writ  was  abated.  Aim  note,  that 
fiveral  tenancy  rf parcel  ihall  abate  all  the  writ.  Br.  Several  Tenan- 
cy^ pi.  12.  cites  38  £.  3. 20. 

4«  Preecipe  fuodreddat  arainft  two eflb  acreSj  the  enefald  that  ha" 
mfos  tenant  efiiL  acresj  amque  hoc  thai  the  ether  any  tbtnr  had^  and 
veuihedi  and  the  ether  Jaid^  that  he  was  tenant  of  the  reft  tnfeveraby 
dnd  vouched  \  and  by  thfe  beft  opinion,  the  demandant  eught  te  main-m 
tain  his  writ^  though  the  plaintiff  does  netctuclude  to  tbe  writ  \  and  fi> 
it  feems,  that  be  who  takes  tbejeveral  tenancy^  ought  te  vouch  or  plead 
an  bar',  andjetf  if  the  demandant  anfitfers  to  ^e  voucher  or  bar,  and 
does  not  maintain  his  tvri/,  bis  writ  ihall  abate.  Br.  Several 
Tenancy,  pi.  4.  cites  41  E.  3.  ao.-— -And  another  fw^  like  caie 
the  fiime  year,  ib.  21.  where  upon  iinreral  vouchers  upon  fevend 
tenancy  the  demandant  maintained  his  writ.  Ibid. 

5*  Ecire  facias  againft  two ;  the  one  came,  and  &e  olher  made  de-* 
faiMt  upon  gamiihmenti  and  he  who  came  £iid,  that  he  held  part 
in  fevmltj^  abfoue  hoc,  that  die  other  any  tfainghad,  and  that  the 
4>ther  held  the  reit  in  feyend^,  abique  hoc  that  he  any  thing  diereof 
had,  judgment  of  the  writ}  and  diere  it  was  awarded,  that  tbe  one 
oannot  puadfeveral  tenancy  to  tbe  writ  in  abjentia  atterim^  bat  wher^ 
he  appears  and  pleads  with  him  i  quod  nota ;  therefore  it  feems, 
l^at  ae  eught  to  havgjleidfd  ijnio  ieveral  tenancy,  smd  pleaded  oter 


lA  bar,  anJ  upon  diis  the  plaintiff  ih^l  be  compelled  to  maintain  ^t 
writ,  which  fee  elfewhere.  Br.  Severn^  Tenancy,  pi.  5.  cites  42  £• 
3.8. 

6.  Stinfacm  again/f  three  i  die  one  plB^JedlSle  tenanq  efparcel% 
eihjfue  hoc  that  the  others  anj  thimg  badi  andpknaeda  releafe  of  the  htt* 
ujlor  of  the  file  plaintiff  with  warranty  In  haritpA  the  $ther  two  took 
tii  intire  tenancy^  and  thai  the  third  had  nothings  and  pleaded  other 
har;  and  fo  note,  that  he  who  pleads  fole  tenancy  or  feveral  tenan- 
cy, (hall  plead  in  bar,  and  (hall  not  conclude  to  did  writ ;  and  yet  f  ^  10  1 
ie^  elfewhere,  that  upon  this,  the  plaintiff  fhall  liiail^tain  his  writ,  ^  ^ 
fir.  Several  Tenancy,  pi.  7.  citei44.  £•  3.  33. 

7*  If  in  pracipe  quod  reddat  againft  twoj  the  one  mates  default^  or 
appears  and  fays  nothings  and  the  Mhef  takes  upon  him  the  intire  te* 
naneyy  and  pleads  in  bar^  the  demandant  may  ^nfwer  tg  the  bar  with- 
out maintaining  the  writ  j  but  if  he  confeffes  that  the  bne  has  no- 
thing, the  writ  fhall  abate.  Br.  Several  Tenancy^  pi.  17*  cites  8 
H.  6.  13.  Per  June. 

8.  Jointinancy  to  parcel  (hall  not  abate  the  Wfit  for  all,  bdC  3^  ^^  ^ 
only  kx  this  parcel;  per  Jennv,  quod  non  negatur^  which  ap-  jotntemn^ 
pears  to  be  law  very  often,    dx.  Jointcnancy,  pi.  66.  cites  4  £.  ert  pi-  $9* 

4.  33.  ^k%t 

9.  Note,  per  Fitzh.  Tliat  in  tracipe  auod  reddat  againft  finr^ 
viz.  three  confejfedthe  aHion^  oxAv^t  fourth  faidy  that  he  held  jointly 
with  two  of  the  three^  abfque  hocy  that  the  third  any  thing  had\  i».  this 
cafe,  though  the  demandant  pniyed  judgment  againft  the  diree,  hi 
(hall  not  have  it ;  fox  feveral  tenancy  goes  in  abatement  of  all  the  writ  | 
quod  nota,  &  nullus  negavit.  And  th^re  the  procefs  (hall  be  made 
againft  the  jury  upon  the  iflue,  and  if  it  be  found  for  th^  de» 
mandant,  he  (hall  recover  the  entierty,  and  if  againft  him,  alt 
the  writ  (hall  abate  \  quod  nota,  that  hy  fe^jeral  tenancy  all  tit 
% r it  Jhell  abate,    ^i,  feveral  Tenancy,  pL  j.  cites  a7.  H.  8.  39. 


S  fr^T  t  ^  (B.  b)  ft 


53^ 


3MRtcndiitjGf« 


.(B.  b)     In  iv^rJ  Cqps  Jointenancy  is  no  Flea* 


I,       J  S S I S  E  cgatrjl fr.'cral^  ofie  plaJed  to  the  ojlfe^  and  another 
'^  pleaded  joifitenanLy  tvlth  b'lrn  ivLq  pltddcd  to  ike  ajflfiy  and 
With  aJJronger  notncwicd  in  tlie  writ,  r.nd  good,  notwithftanding  the 
pica. of  the  other;    for  in  atli'^ns  re^.l  a^d  mixty  the  demeanor  of 
the  one  JhaU  not  prrjuuue  the  other.     Lr.  jointenancy,  pi.  6o,  citts 

14  Aff.  i6.    • 

Itut  where  2.  ^Jff^  ^f^  C  the  iciuni  plcadt  ujolntcfunicy  by  died  0/ land  in  B»  and 

*'r  !r  d^"'  *^  '^  ^^"'^  therei  that  zcbcre  ih:  deed  varies  from  the  ajjijc  in  name  or  in 

]l)rmenan.  quantity  cf  land^  the  jointenancy  is  not  to  the  purpwlc,  neverthelcji  if 

cy  by  deed  £,  l^e  Q  hamlet  of  C  thcn.it  is  well,  as  it  /cems.     Br.  Jointenancy> 

.JtU  iand  I  ^J^ps  24  Aff.  6.    '         . 

put  \fl  'VWM         *  T        .  ^ 

and  the  dcedivas  cf  t.^istmnts  in  £.  and  I'.c  JiJ  mt  avt^:h:t  B,  was  a  hamhtrj  C.  yet  hcW  good,  per 
Csr.    f  ecaufe  fie  lai^l  uf  ceueniencs  in  view.     Br.  Joiutcnancyy  pi.  43.  eiies  z6  Atl.  2. 


[53X] 


3.  ^We  of  rent  again/i  A,  B,  and  C.^*— >/.  took  the  tenancy^  and 
pleaded  jointenancy  cf  parcel  tuith  E,  and  if,  &c.  no  tort;  and  B.  as 
tenant  to  parcel  pleaded  to  the  ajffe ;  and  C.  faid^  that  he  was  tenant 
tf  the  other  parcel^  and  that  £,  was  tenant  of  the  irefi^  and  was  not 
named  in  the  writ,  judgment  of  the  writ ;  zvki.^'t'plaintiffifaxdy  that 
B.  held  thewhcle  land  <f  him  by  the  rent  in  plaint^  a^d  that  the  others 
are  not  named  but  as  dtjjeifcrs  ;  and  the  ajfifevft'%  taken,  znd  faid that 
A.  who  pleaded  jointenancy  held  of  B.  and  B,  over  of  the  plaintiffs 
and  the  plaintiff  diftrained  for  the  rent  of  JS.  and  A,  made  refcous^  and 
that  C.  wasjointenant  wiib  A.  and  yet  the  plaintifFiPecovered  by  judg- 
ment, becaufe  it  is  of  rent  fLXvice  j  for/«  afffe  of  rent^fervice^  join' 
tenancy  cfthe  rent  is  a  go:d  plea  by  the  pernour  of  the  rent,  but  not  of 
the  land ;  for  if  there  is  pernour  of  the  rent,  who  is  tenant  of  it  in 
law,  named  in  the  afufe,  and  difTcifor,  this  fuiEces,  and  now  th^ 
mefne  was  pernour,  and  one  of  the  ter-tenanrs  was  diflcifor,  and 
therefore  well ;  but  in  allife  of  rent- charge  or  rcntfecJ^y  there  join- 
tenancy  of  the  land  is  a  good  plea  always j  for  there  all  the  tertenants 
Jhallbe  namedy  but  in  ailife  ofrcntfcrvice  pernour  &  difjeif^r  fuffces. 
Br.  Jointenancy,  pi.  62.  cites  31  Afl'.  31. 

4.  In  ajjife  of  rent  the  tenant  pleaded  jointenancy  by  deed  with 
his  feme  of^the  land  whereof,  &c.  and  the  plaintiff  pleaded  eftoppely 
that  to  this  he  fhall  not  be  admitted  \  becaufe  the  ancefior  of  the  plains 
tiffy  whofe  heir,  &c.  leafed  the  land  to  the  tenant  by  aeed  indented  for 
term  oflifej  judgment  fi  contra  &£lum,  &c.  and  well,  and  was  net 
compelled  to  take  the  anfwer  given  by  the  fiatute^  that  fole  tenant  the 
day  (ffurchafmg  thi  writ  j  and  this  by  the  common  law  as  it  feems ; 


3[0imcnanw-  52^ 

hy  which  the  tenant  confefled  and  avoided  the  coilclunon,  becaufe 
his  lefTor  had  but  for  term  of  life  of  the  leafe  of  W.  N,  which  W. 
N.  entered  by  this  fecond  leafe  made  to  his  difinheritance,  and  after 
infeofFed  the  tenant  and  his  feme  in  fee  before  the  day  of  the  writ, 
and  the  plaintifF maintained  that  the  leflbr  had  fee;  quod  nota,  Bn 
Jointenancy,  pi.  65.  cites  45  All.  14. 

5.  In  tr£Jfe  of  refit  the  dctcnJant  pleaded  jointenancy  of  the  land, 

out  of  wliich  the  rent  ifiUed,   with  J.  N.  by  deed^  and  demanded  * 

judgment  of  the  writ,  and  it  was  adraitted  for  a  good  ploj.     Br. 
Jointenancy,  pi.  13.  cites  12  H.  4.  21. 

6.  In  replevin  the  defendant  avawed  for  rt nt-chargi:^  kc,  and  the  Inav^Kury 
plaintifF  faid,  that  he  had  nothing  in  th^  land  charged  but  jointly  '-^^c  pj^»>nciff 
with  J.  N.  and  prayju  aid  of  hiin,  ard  was  oufted  of  the  aid.     For  f'^^^^f^  z^"*' 
jointenancy  in  avowry  or  replevin  is  no  plea  in  this  cafe;  becaufe,  h'lmandbu 
whofoever  has  the  land,  the  avowry  Jball  be  as  upon  land  charged  to  /''«»^^*« 
his  dtffrtfs^  and  upon  no  per  [en  certain^  and  therefore  np  plea.     Otn-  t^i^^liltn 
traryy  it  fccms  in  avowry y^r  a  tenure  upon  one^  which  ought  to  h.,nr^i\) 
be  upon  tzvo ;   note  the   diverfity,     Er.  Jointenancy,  pK  2,    cites  ?"^ » good 

2  H    6    7  /'  r         .  plea.     Br. 

'"•"•/•  Jointenan- 

cy, pi.  53.  cites  7  E.4.27.— -^IbiiJ.  pi.  67*  cite*  S.C 

7.  Aftion  upon  the  cafe  for  not  making  of  the  wali^  which  he 
ought  to  repair  by  reafon  of  his  land  in  E.  by  which  the  land  of  the 
plaintiff' was  Jurrounded^m  Middlefex.  Per  Skrene,  jointenancy  in 
the  plaintifi'in  the  land  furrounded,  or  jointenancy  in  the  defendant 
in  the  land  charged  to  the  reparation,  is  a  good  plea,  quod  non  nlfc- 
gatur»     Br.  Jointenancy,  pi.  12.  cites  7  H.  4.  8. 

8.  In  writ  of  doiver  againfl  guardi^m^  it  is  a  good  plea  to  plead 
jointenancy  in  the  land,  as  it  is  of  franktenement ;  per  Belk.  quod 

nota.  Br.  Jointenancy,  pi.  10.  cites  49  E.  3-  27.  b  p  •  • 

9.  Li  dower  it  was  faid,  that  v/hcre  three  jointenants  are,  and  their  ^\ll^^^^ 
landis  feifid  into  the  hcnds  of  the  king^  that  eath  by  himfelf  may  fue  S.  c.  by  all 
for  his  part  out  of  the  hands  of  the  king,  and  jointenancy  is  no  plea,  thcjufticot 
Br.  Jointenancy,  pi.  it.  cites  2  H.  4. 23.  Sca^c"' 

10.  Entry  Jur  dij/eifn  of  certain  land  ;  the  tenant  faid  that  the 
land  is  gavelkind-,  of  zjhich  A,  was  ffifcd  in  fee-,  and  had  ijite  tbt  de^ 
.mandant  andR.  anddied^  who  entered  as  fons  and  heirs-,  andfo  the  de-* 

mandard  has  nothing  but  in  ccm?mn  with  ^.Judgment  of  the  writ-; 
and  a  good  plea  zvithout  averring  the  life  ofK.  for  if  he  be  dead,  his 
ifluc  has  title  to  the  moiety,  and  if  he  has  no  ifiiie,  but  die  deman- 
dant is  heir  to  him  there  the  demandant  (h?»ll  have  feveral  writs  of 
entry,  the  one  of  the  one  moiety,  and  the  other  of  the  other;  quod 
nota.  But  if  jointenancy  had  been  pUadedy  it  had  been  no  plea  with^ 
^ut  averring  the  life  of  the  other ;  for  there  may  be  furvivor,  and  then 
.furvivor  is  in  by  the  firft  feoffor.  Brooke  fays,  he  wonders  that 
the  writ  had  not  been  awarded  good  for  the  one  moiety.  Br.  Brief, 
plf  200.  cites  24  £.  3.  25. 

ST— Ttj  II.  In 


I 
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1 1.  In  irror  i  the  bfir  rfhlm  wh  hr/f  bfugbt  writ  rferror  ^i^i^  * 
the  biir  of  him  who  recovered  \  the  heir  pUaSed  joinienancy  with  j, 
N.  and  by  the  bcft  opinion,  it  is  no  plea  1  for  the  aGion  is  not  brought 
mimji  him  as  tertenant^  but  as  betr  by  privity.    Br.  Jointenan^y, 
pL  54.  cites  10  E.  4*  13. 

12.  Andthefami  in  contra  formam  coUationis ;  for  this  lies  s^inft 
r  j^2  1  ^^  abbot,  though  he  be  not  tenanti  and  zfter  Jcire/aoaA  JhaU  ijfue 
^^^     ^  againft  the  tertenant  in  both  cafes,    Br.  Jointenancyi  pi.  54.  cttcs 

10  £•  4.  13. 

13.  If  a  foti  is  levied  to  tt^Oj  and  one  Joes  not  tnter^  f^orfay  any 
things  and  ihe  other  enters  and  is  impleaded^  there,  ^r  Hank,  he  may 
t>lead  jointenancy  with  the  other,  notwithftanding  that  he  along 
counts  g/ the  pofjejfwny  and  that  the  other  never  entered ;  For  the  pof- 
feffion  oy  the  fine,  and  the  entry  of  the  one,  {ball  be  adjudged  in  law 
to  be  in  bo|h  till  the  other  difagrus  by  matter  of  record.  And  fo  fee 
tbatdifagreement  to  reltnquifli  a  thing  (hall  not  be  but  by  matter  of 
record ;  but  agreement  to  take  a  thing  may  be  by  parol  or  matter  in 
deed.    Br.  Jomtenancy,pl.  57.  cites  8FL  4.  13. 

14.  ^an  {n^edit  againfi  three^  who  faid  that  B.  was  ftifid  ef 
the  manor  of  B*  to  which  thg  advowfon  is  appendant,  and  tnfeoffed 
tbofe  three  and  J.  N*  who  is  alive  not  named,  judgment  cf  ^e  writ  \ 
and  a  good  plea  by  award,  though  the  difturbaoice  be  an  a&  peripnal^ 
and  that  the  jointenancy  be  contrary  to  the  nature  efthi  writ*  Br. 
Jointenancy,  pi.  19.  cites  19  H.  6.  33. 

15.  In  replevin f  the  defendant  jimiiied  as  bttiliiFto  W,  N.  be* 
caufe  the  plaintiff  hold  of  his  roafler  by  fervid  to  be  beadle^  &c.  and 
diat  the  cuftom  is,  that  the  tenants  chpofe  a  beadle  of  themfelves^ 
tad  if  he  depart,  orihfdl  not  be  fufficient,  that  the  tenants  (hall  an* 
fwer  for  him,  and  they  (hall  be  charged,  and  ft  fuch  a  court  dioy 
chofe  the  plaintiff,  whp  refufed,  and  therefore  he  diftrained,  aM 
juftified  as  bailiff,  and  the  plaintiff  pleaded  jointenancy  in  die 
fame  land  with  J.  N.  Judgment  pf  the  conuUnce  made  upon  him 
aione,  and  a  good  plea^    Br,  Jointenancy,  pi.  14.  cites  14  H.  4.  2. 

16.  A  brought  replfvitt  againjl  B.  which  B*  avowed  upon  M  a 
Jhrangir  to  the  avowry ;  there  A.  may  plead  jointenancy  the  day  rftbt 

writpurchafad  t^th  M.  and  that  he  is  yet  jointly  Jeifed  with  him  i  for 
though  A.  be  a  ftranger  to  the  avowry,  he  is  pa^  to  the  writ*  Br« 
Jointenancy,  dI,  55.  cites  10  £,  4.  9. 

17.  Scire  facias  againjl  J.  and  B.  as  feveral  tenants^  the  om  Jaid 
that  CL  was  feifed^  2cc.  and  had  two  daughters,  j/ifhererf  one  is  named 
in  the  writ^  and  the  other  n^friedlf.  and  died,  and  If.  is  tenant  by  the 
cutrtefy  after  the  death  of  his  wife,  and  leafed  his,  efiate  to  A.  and  the 
faidB.  is  the  other  daughter ^0  tbejare  tenants  in  (mnio%  and  not  fe* 
▼enl  tenants  i  judgment  (^the  writ  brought  as  agaiidl  feveral  te- 
nants ;  and  per  Wilby  and  Cur.  the  writ  fflud^  |£ate,  fir.  Brief, 
pL  202.  cites  24^  E.  3*  29, 

18.  Scire  facias  u^  ^ccf  which  fnaei  that  IF.  diidfeifii\  J. 
%f  caipe  and  plesMledjpiiitenaiicy  by  Icoffineot  ^  W^  to  him  and  hit 

iiemc^ 
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fcine»  and  ton^  it  non  allocatur;  becaufe  the  irfinJiant^  if  tht  ^ffict^ 
1$  fiMijfid  slfii9r  I  by  which  he  pleaded  the  £ud  feoffinent  in  bar. 
Br«  Jomtenancy,  pL  46.  cites  29  AflT.  30. 

19.  Jointenancy  of  the  franktenement  is  a  eood  plea  in  fcirt 
ficias  upm  a  nctgnixancef  and  yet  nothing  JMt  tt  reewered  hit 
chattel  by  execution  i  per  Belle.  Br.  Jointenancy,  pL  lo.  cites  49 
E.  3. 17. 

2a  in  trej^fi  of  chafing  in  his  warren  hefikiU  not  pUai  that  the 
plaintiff^  has  nothing  in  the  land^  in  which  he  has  the  warren,  hut 
jointfy  with  J.  N.  who  is  alive  not  named  in  the  writ^  judgment 
of  the  writ  \'  for  be  may  have  a  joint  eftate  in  the  land,  and  yet 
be  foU  tenant  of  the  warren  \  quod  nota  ibidem  ;  for  a  man  mof 
have  a  warren  in  his  own  knot*  Br.  Jointenancy,  pi.  5^  cites 
36  H.  6.  55. 

2X.  In  writ  of  ward  againft  J.  the  defendant  £ud^  th^t  he  held 
jointly  hy  deed^  which  he  fliewed^  &c.  and  a  good  plea.  Qr..  Join- 
tenancy,  pi.  49.  cites  37  Aff.  1% 


(B,  b.  a)     Pleading  Jointenancy  ^  Fine.    Good  [  533  ] 

on  S.  6.  of 
tlMfiatutc 

I.  T  N  ^Jffh  the  tenant  pleaded  joinienancy  with  bis  fon  by  fine  of 
-^  render  levied  by  ff\  S.  to  them ;  the  ^aintijF  taidy  that  tSo 
tenant  himfe^  was  feited  at  the  time  of  the  fine  lemedyierorey  andefier^ 
and  this  eftate  has  always  continued^  abfque  hocy  that  Be  who  rendered 
ever  had  any  thing ;  and  notwitfaftandine  that  this  is  -dfine  executory^ 
and  not  a  fine  executed,  yet  this  vefts  the  fianktenement  in  the 
other  as  to  a  ftraneer,  as  well  as  between  them  who  were  parties  to 
the  fine^  fo  that  me  jobcenancy  is  not  avoided,  and  therefore  the 
writ  was  abated  by  award ;  it  (eems  that  the  poffejpen  of  one  is  the 
p^effioM  of  both.    Br.  Jointenancy,  pi.  6i.  cites  14  AC  54. 

2«  If  jointenancy  by  fine  be  pleaded  in  ajf^cy  the  writ  (hall  abate 
without  anfweri  per  Wiche,  quod  conceditur,  &  per  ipfum,  the 
plaintiff  (hall  not  lay  nient  comprife  i  quod  qusere.  Br.  Jointenan- 
cy, pi.  64,  cites  43  Afll  6. 

J;.  The  ftatute  of  34  J?.  i.  ^at.  i.  extends  not  to  jointenancy, 
ii#,  hut  to  jointenancy  by  deed  onhj  to  take  the  general  averment 
againft  the  deed,  that  the  tenant  is  iole  feifod,  and  extends  not  only 
to  affifes,  but  to  writs  ofdewer^  and  other  real  writs  of  praecipe  quod 
reddati  but  not  to  writs  of  ward,  or  the  like,    a  Inft.  524. 

§f-Tt4  :(C.b> 
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(C.  b)  At  what  T^ime  Jointcnancy  may  be  pleads 
edy  and  where  after  a  former  like  Pica  by  pnc 
Defendant, 


I.  j4S  SISE  againfl:  J.  and  R.  7.  pUaAd  to  iffuty  and  R.  f  leaded 
•"  jointetiancy  with  D.  Sec,  and  was  received  to  it,  notwithftand^ 
ing  that  in  the  franchife  of  Beverley  in  affife  of  frefh  force  of  the  fame 
dijpiftn^  he  had  abated  the  writ  by  jointenancy  with  one  N*  and  thit 
writ  was  pur  chafed  by  journeys  accounts^  for  this  matter  ought  to  be 
averred  by  record,  and  this  which  was  done  in  the  franchife^  is  not 
of  record  here^hy  which  the  plaintiff  faid,  that  the  laid  R,  had  nothing 
but  jointly  with  J.  named  in  the  writ,  who  had  pleaded  to  the 
aifife,  l-c  non  allocatur.     Br.  Jointcnancy,  pi.  31-  cites  8  Aff,  8, 

2.  In  pracipe  quod  reddat  the  tenant  pleaded  jointenancy  by  fine 
with  one  N.  who  is  alive,  judemenf  of  the  writ,  and  the  demandant 
faidj  that  the  tenaift  had  had  We  vieWj  and  after  was  effoigned  upon 

the  vieWy  and  after  tooi  a  ddy  by  prece  parttunty  and  vet  he  had  the 
plea  and  the  writ  abated.  Br.  Jointenancy,  pi.  10,  cites  21  E^ 
3.  8. 

3.  In  attaint  J  if  the  firfi  action  pajfes  for  the  tenant  ^  whowasfole 
tenant  in  the  fird  writ,  and  the  other  brmgs  attaint,  the  tenant  fiall 
not  plead  jointenancy  in  the  attaint  with  a  fi ranger  to  the  firfl  writ  j 
but  if  die  petit  jury  pafibs  for  the  demandant  or  plaindfF,  and  the 
tenant  brings  attaint ^  there  jointenancy  of  the  part  of  the  defendant  in 
the  attaint  is  a  good  plea^  and  (o  the  writ  awarded  good,  becaufe  he 
who  ple;uis  the  jointenancy  for  him  for  whom  the  petit  jury  pafTes, 
V  as  fole  tenant  in  the  firft  a&ion ;  quod  nota,  by  award.  Quaere 
of  that  judgment.     Br.  JointenanCv,  pi.  44.  cites  26  Aff,  12. 

4.  Jfj/fe  in  O.  the  tenant  pleaded  that  the  tenements  are  in  B, 
and  net  in  O.  and  if,  &c.  [then  he  pleaded  further  that]  join- 
tenant  by  charter  with    N.     Fifh  faid,   you  have  pleaded  to  the 

f  r  i^^  1  affife,  and  have  pleaded  mifnomer  of   the  vill  as  fole  party,   arid 
^  fo  have  loft  the  advantage  of  the  jointenancy,  quod  Cuiia  conceffit. 

Br.  Jointenancy,  pi.  47.  cites  30  Afl'.  2.- 

5.  In  pracipe  quod  reddat,  at  the  grand  cape  the  tenant  came  and 

pleaded  jointenancy  with  a  ftrangery  and  alfo  that  he  is  ready  to  wage 

bis  law  of  ncn  fummons.     r  inch,  faid,  that  he  ought  to  iave  the  de- 

£iult,  and  cannot  plead  jointenancy  now,  and  notwithftanding  diat 

he  ihould  wage  his  law,  and  not  fpeak  of  the  jointenancy,  yet  in 

♦  S.  P.  Br,    a  *  fff^  a£Iion,  he  may  have  the  view,  and  by  confequence  he  may 
If^^vl^'.     plead  jointenancy,  for  this  comes  upon  the  view  i  therefore  he  ruled 

thf 


the  tenant  to  anfwcr,  quod  nota.    Br.  Jointcnancy,  pi.  56.  cites  4a  «»*«  14  H. 

'  i'  **'  maamay 

plead  joincenancy  or  feveral  tenaocy  upon  the  grande  cape.    Br.  Non  Tenure^  pL  4.  dt«8 
33  H.  6.  24. 

6.  If  tentint  in  formedm  in  remairuUr  demands  what  the  demands 
ant  has  of  the  remainder.^  and  htjheivs  deedy  the  tenant  fhall  hot 
plead  jointenancy  after  this,     Br.  Jointenancie,  pi.  7.  cites  45  £• 

3. 2.  per  Finch.  ^  ... 

7.  Infcire  hchs  the  tenant  pleaded  jointenancy  loith  y.  N.  tty 
which  the  writ  abated,  and  he  brought  a  new  writ  by  journey's 
accounts,  and  the  two  pleaded  jointenancy  with  the  thirds  and  the 
plea  was  allowed,  notwithftanding  that  the  one  pleaded  jointenancy 
before  with  the  other,  without  fpcaking  of  the  third,  and  becaufc 
the  demandant  could  not  deny  it,  the  writ  was  abated  by  award ; 
for  though  the  one  (hall  be  eflopped,  the  other  fhall  not,  and  they 
two  (haU  join  in  plea  for  the  advantage  of  the  one  who  was  not 
party  to  the  plea  before.     Br,  Eftoppel,  pi.  4.0.  cites  45  E.  3.  17. 

*  8.  Jointenancy  may  well  be  pkaded  after,  ley  gager\  for  this 
affirms  him  tenant;  per  Hank,  which  was  agreed.  Br.  Nontenure, 
pi.  46.  cites  7  H.  4.  8. 

9.  In  pracipe  quod  reddat  againft  J.  S.  the  writ  abated  by  join^  ^r.  Eftop* 

tenancy  pleaded  with  A.  and  a  new  writ  was  brought  by  journeys  ^Jcs's'  c'* 

accounts  \  he  who  pleaded  jointenancy  before,  fliairnot  plc»idjoin-  pi.  29.5." 

tenancy  again,  but  he  and  the  other  may  plead  jointenancy ;  for  his  P-  cites. 

/Companion  is  zftranger  to  the  firft  record ;  per  Newton  and  Port.  ^'  ^3*  -* 

Juftices.     Br.  Jointenancy,  pi.  20.  cites  22  H.  6.  54.  ^r  thoagh 

J.  S.  can- 
jiot)  yet  his  companion  niay>  and  he  cannot  alone ;  the  rearon  feenis  to  be,  hccaufc  t^yjhouU  vcuch 
/til  who  wvbt  to  be  V'MchtJ  tog'tber  and  not  fwo  without  the  ti:r<l.      Bl*.  Joiulcnancy*  pi.  1%.  citet 

*  39  "E.  3.  ^6.— —A.  is  rtot  eAopp«<]  ^y  the   firft  pica  of  J.    S.  and    therefore   for  A,*« 
^Jvantagd  both  J.  S.  and  A.  fiiall  have  the  pica.  fir.  ^ftoppel,  x\,  195.  citet  S.  C. 


(D.  b.)  Pleadiog 
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(D.  b)  Pleading  Jointenancy.    Sbv^. 


Br. Jrief,  ,.  |N  tri/^fi  the  dtfitubrnt  faid,  thai  th  flmuHf  had  n 
•t«&c.         ^  9mltfs  tn  e$mmm  with  J.  N.  judgment  of  the  writ;  and  per 

but  Brook  Martin  and  toum  cur.  be  ought  u  flma  how  he  holds  in  Gommooy 

&ys  sttod  by  alienation  of  jointenants  or  of  conarceaers  t  quod  nota,    Br. 

ScTrt^  I'enants  in  commom  ice.  pL  i.  cit^  H-  6.  56. 

|bc  dafiendaot  who  pleaded  it  in  ih^plaintHt  .  Br.  Tenamrm  common,  pi.  7.  cites  as  R  ^ 
tu  that  it  is  a  good  plea  without/kwj'iif  •  Imo  they  att  tatamts  m  (ommn,  tiberanfe  it  is  ifmmmamf 
&  pro  indivifo  vasfitwt  vfibt  part  •/  tin  defatium^  amd  pLbttif  mamtahud  tb^  it  vas  Msjnfiril 
kil,  ahjipte  b$Cf  that  A.  B.  had  any  thing,  and  fn  ad  patnani.i..-«—.Br.  Tenants  10  aammia^Mu 
pi.  15.  cites  igE.  4.  t6.  S.F. — -Ibid.  pU  19.  cites  y  B»4^3.  S.  F.    ■  lbid.pl.  aa.  S.P.citflB 

$»  H.  6.  i4^'i.        •  And  of  whole  gift  or  feofeeat.  Br  TeDaoia  in  ccpinoOftleupL  17.  ekes  ai 

2.  Scire  hdas  npon  a  fine  agahi/l  W.  and  T.  and  fK  foil  thai  hi 
is  Unani  of  the  whole^  abfque  hoe>  that  T.  any*  thing  had  aadpieadod 
§vtr  in  bar  \  and  T.  foid  that  he  had  nothing  but  joinA  vMk  i\ 
not  named  in  the  "vrxtofthefeojfinent  ofH.  aMque  hoc,  that  W.  had 
any  things  judgment  of  die  wriC|.  Nevtoafiud,  that  ff^.  and  P. 

(O  C  1  ^^^^  tenants^  as  the  writ  fupprfedy  Ae-  da^ef  the  writ  fterehe^fdj^ 
J  65  J  Prift.  and  the  other  e  contra,  ar.  Maintenance  de  Brief,  pL  8.  cites 
7  H.  6,  34. 

3*  Entry  in  the  quibus,  the  tenant  pleaded  jointenamj  with  ajtfmn 

ger  not  named j  tec.  i^^phintiff  maj  fay  that  he  himfelfwax  fiifi^  tilt 

by  the  defendant  diffeifed^  who  made  a  feefiment  toferfons  unknown  and 

took  the  profits;  ana  by  the  beft  opinion  it  is  a  good  plea,  noc- 

Vrithftanding  that  ibeJlatuU  does  notfpeak  but  rf nontenure  i  fox  joinm 

tenanof  is  taken  by  the  equityy  for  eqtial  nufchief«  Br.  Maintenanv 

de  Bnef,  pi.  4a  cites  9  H.  6.  14. 

itiwhtf         ^  Iji  formedon,  if  he,  who  is  impleaded^  pleads  jointenancy  with 

fj^Z   ^fi^^H*^  »*'  wiwrf  of  the  gift  of  J.  N.  judgment  ^^  wri^  h^ 

sLofupkads  i^I  not  plead  with  a  traverje.  Br.  Jointenaocy^pl.  17.  cites  19  H« 

Wffb  a/roMgtr  amltbt  mhfr  the  Hkt  <•  kmpfmhthmmher  BramgtTy  he  flttll  (ay  oifftt  Ue  that  tile  etlMff 
had  any  thmg ;  nou  the  pleading.  Br.  Jatnteoancy^  pi.  17.  cites  19  U.  4.  13. 

3)emaodant  5.  In  cui  in  vita  the  tenant/aid  that  the  day  oftho  writ  petrehajedt, 
^J^n  *'  iftla  jointly  with  J.  of  the  gift  of  W.  which  J.  is  alive  and  not 
that  he  is  named)  judgment  of  the  writi  Billing  faid  that  it  may  be,  he  held 
tenant  as  jointly  the  day  of  the  writ  and  made  alienation,  and  retook  to 
^^^^^  himfelf  alone,  therefore  he  ought  to  fay  diat  he  was  jointe* 
•hiquG^b!)c   ^^^^  the  day  of  the  writ  purchafed,  and  always  after;   &  non 

aUooatur^ 


iUocatur,  and  the  plea  awarded  good;  but  ef  nontinun  he  Jball  t^be 
fay^  diat  he  was  not  tenant  the  day  of  the  writ  purchafed  nor  ^'^^^^ 
rotr  after  j  note  the  difFerence.  Br.  jointenancy,  pi.  24.  cites  26  with  T,  m 
H.  6. 16.  ^Jay» 

finani  as  the  vfrii  fuffofet  without  that,  thai  tbt  •thtr  my  thmgbas,  Br.  Maintenance  dOp,  &c.  pi.  i  u 
cites  IX  H.  6.  16.  per  Browne. 

6.  In  pracipe  agalnft  four  if  two  make  defaulty  and  the  other  two  S-  P.  Br, 

plead  jointenamy  with  aftrangtr  ahfque  bocj  that  the  other  two  any  ^^^^^^ 

thing  havoj  it  is  fufficient  for  the  demandant  to  fay  that  all  are  te^  Brief,  ph 

nants  as  the  writfuppofesj  Mrtthout  any  traverfe  that  the  ftranger  any  %•  cites 

thbg  has.  Br.  Traverfe  per,  &c.  pi.  28.  cites  34  H.  6.  16.  PrUot^d 

Moyle  {  for  where  the  t f mutts  fo-fi  bav$  taken  a  traverfif  there  is  no  med  /or  th€  tUnumtLnit  to  takt  oib§r 
traverfe  \  for  one  traverfe  futHces  cu  make  the  ilfue.  ^nd  it  is  faid  there  th;it  anno  18  H.  €• 
it  was  held  by  Lord  Ricliard  Newton,  that  if  in  prxcipe  againft  two,  the  one  fluuis  fointpiaitcf  wUk 
aJfroH^er^  abjfut  hoe  thiU  tlk  tiher  bud  any  things  and  the  uh^r  pleads  the  lUttflea,  or  nunteaurCy  or  any 
other  pl*a  ti  the  writ,  in  thi»  cafe  it  is  enough  tor  the  demandant  to  matntatn  his  writ  ut  fupra,  tvitb^ 


out  traverjing  that  the  firanger  bad  any  thing ;  for  he  who  pleaded  jointenancjT  had  taken  traverfe  be* 
fore,  and  therefore  it  fumces  for  the  demandant  to  anfwer  to  it.  Note  the  diverfity. 

7.  But  where  all  the  tenants  plead  jointenancy  with  a  Jiranger^  S*  P*  Br. 
there  the  demandant  ought  to  fay  that  tenants  as  the  writ  fuppofes^  wm'^^d" 
ahfque  hoc  that  the  flrangtr  any  thing  has ;  for  there  the  tenants  do  Brief,  pi. «. 
not  take  traverfe  as  above,  and  the  one  of  them  ought  to  take  tra-  cites  s.  c. 
verfe.  Br.  Ibid. 

8.  Wher^  jointenaney  ofthefeoffimnt  ofB.  is  pleaded^  ^t  feoffment  i?»/ wher» 
fliallnot  be  traverfed;  for  they  may  be  jointenants  bv  diileiun,  or  !S"j*'^®**** 
other  means ;  but  the  demandant  Jhall  maintain  that  file  tenant  as  the  tenant^  held 
writ  fuppofedy  abfque  hoc  that  they  held  jointly^  prout,  &c.  Br.  Main-  m  <o^rce^ 
tcnance  de  Brief,  pi.  33.  cites  i  E.  4. 7.  and  Lib.  Intrat.  n<tryyi!hj,^ 

frjm  €•  their  once f or ^  there  the  mfne  conveyance  is  traverfabte,  viz.  the  defcent,  and  not  whether 
they  held  in  coparcenaryi  but  Brook  fays  ftd^re  of  tl)eic  Ull  cafes.  Ibid 

o.  In  ravifliment  of  ward  the  defendant  fald  that  J,  JV.  was  v/^i  where 

feifedin  fee  and  infeoffed  the  deceafed  and  IV.  5.  and  the  deceafed  ^i»^  avows 

died,  and  JV.  S.  furvived  and  infeoffed  him\   and  per   Needham,  ^J^T^ 

Choke,  and  Moil  juftices,  he  need  not  traverfe  abfoue  hoc  that  the  'b7ai7Ji^  ** 

deceafed  died  felfed  in  the  homage  of  the  plaintiff;  for  writ  and  <^^'*' held  the 

count  are  only  fuppofal  3  biit  bar,  title,  and  fuch  like,  are  matters  f'^'^^^w* 

in.  hSt ;  and  therefore,  if  it  be  allcdged  in  bar  or  title,  he  ought  to  ih/a  vo?viy 

fraverfe  \  contra  upon  writ  of  count ;  note  the  diverfity.  Br.  Tra-  and  weii 

yerfc  per,  &c,  pi.  213.  cites  2  E.  4.  28,  29.  %j>tho^ttra. 

Per  Needham,  the  reafon  feems  to  be  becaufe  it  is  pleaded  in  abatement,  contra  if  it  wns  ple.uled 
an  bar.  Br*  Ibid*  jindin  dower  it  is  common  to  eenvey  to  the  bitronf  and  another  who/urtivid,  with- 
out traverfing  the  fole  fetfni ;  per  Choke  Br*  Ibid.  "  '-^o  in  avowry^  to  fay  liktt  ie  boUt  this  imd 
snddber  lanJ^  Uc  Judgment  of  the  avowry  without  traverfing  the  fole  tenure ;  per  Choke  hr 
which  Littleton  paupd  over.  Br.  Ibid.  ^f  r    A   i 


judgment  of  the  writ,  t^itbwt  affirming  feifm  in  faff  in  them^  and 

without 
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witUut  travirfitfg  that  he  is  fde  tenant,  or  fetjid  in  jure  propri*; 
for  the  writ  is  not  but  fuppofal,  and  ht  is  to  give  him  a  better  writ; 
but  a  title  is  matter  in  faft,  therefore  there  ought  to  be  alletkcd 
feifm  in  fad,  and  traverfe  as  above.  Br.  Brief,  pi.  372.  cites  lo 
£•  4.  1 7. 

^'^'^in  n.  In  dum  fuit  infra  atatem  of  allsnat  ion  of  his  father  within 

Zry  inibi  ^/'J^  ^^  "°  P^'''  '^-'^^  ^^^  f^^^'^  and  N.  Wire  jointly  feifed  and  in^ 

ferbyJ.S,  fioffid  tht  tenant^  and  the  father  died,  without  traverfe  that  the fa^ 

K  is  no  fjea  ther  did  not  infnffbim  folefy.    Br.  Traverfe  per,  &c.  pL  1 87.  ates 

f ui/  7.  ?.  6  H.  7.  5.                                                                           ' 

Jc^idhim  wubout  traverfe   that  be  did  not  enter  folc/y  hy  J,  S»     Br.  Ibkl. 

12.  In  aflife  the  defendant  pleaded  that  J.  A.  was  feifed  in  fee 
and  diedfeifedj  and  the  land  dejcended  to  the  defendant^  and  gave  co^ 
loury  and  the  plaintiff' faid  that  htforey.  A.  any  thing  had  W.  S. 
was  feifed  in  fee  and  infeoffed  the  faid  j.  A.  and  IV,  P.  infee^  and 
y.  yy.  died  and  IV,  P.  furvived  and  infeoffed  the  plaintiffs  who  was 
feifed  till  dijpifed  by  the  defendant,  &  hoc,  &c.  and  did  not  traverfe 
the  difcent  j  for  the  dying  feifed  is  the  effe6l  and  traveriable  onlj,  and 
not  the  difcent;  and  the  dying  feifed  here  is  confeffed and  avoided  by 
the  jointcnancy  \  2d\A  xh<:  defendant  faid  that\y.  G.  was  feifed  and  in^ 
fcoffed  the  faid  f.  A,  in  fee  ivho  was  feifed  and  e^edfeifedj  and  all  as 
in  bar  abfque  hoc,  that  the  aforefaid  j,  A.  at  the  ttme  of  his  death 
held  jointly  with  the  afortfaid  IV,  P,  &  hoc,  &c.  and  fo  (ee  thejoin^ 
tenure  put  in  iffue^  and  not  if  TV.  S.  infeoffed  them  jointly  or  not* 
JBr»  Traverfe  per,  &c.  pi.  6.  cites  27  H.  8.  22» 


(E.  b)     Pleading  Jointcnancy  howj  Ofwhofe  Gift^ 

ft 

I.  Tl/'ARD\  the  defendant  pleaded  jointenancy  in  the  manor 
^^  with  J.  N.  not  named,  judgment  of  the  writ;  and  per 
Cur.  be  ought  toJ}>ew  of  what  efiate^  and  fo  he  did,  that  is  to  fay,  ' 
to  them  and  their  heirs;  Horton,  you  muft  fliew  of  whofe  gifii 
Hank,  faid,  not  unlefs  upon  jointenancy  by  deed  ;  for  if  two  dif-* 
feife  mc,  and  I  bring  aflife  againft  one,  he  may  plead  jointenancy 
and  yet  (hall  not  fliew  of  whofe  gift.  Br.  Jointenancy,  pi.  1 5.  cites 
14  H.  4.  15. 

2.  In  ajjife  it  was  agreed  per  Pafton  and  tot  Cur.  that  he  who 
would  plead  jointenancy  fliall  fay,  that  he  holds  jointly  with  one  fuch^ 
&c.  who  is  alive  and  not  named^  judgment  ofwrit^  and  %dll  not  fay  in 
afftfe  that  he  has  nothing  unlefs  joint ly^  ^c,  hut  he  may  (^y  fo  in  pree^ 
cipe  quod  reddat\  note  the  difference  ;  neverthclefs  fee  Lib.  Intrat, 
And  fee  elfewhere  that  he  ought  to  Jhew  of  wh(^e  feoffment  be  is  pim-^ 
tenant^  and  fee  all  is  one  by  the  book  of  entries  and  no  fuch  UStm 
rence  as  above.    Br.  JoiAt^jwncy,  pi.  3.  citgs  3  H.  6.  5^. 

3.  In 
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J.  In  quaic  impeit  it  was  faid  by  all  the  jufticcs,  that  if  a  man  ^^^,^ 

will  plead  jointenancy  in  an  a^ion  real  bfought  againjl  himy  he  ^.i^^f^i^i,^ 

9Ught  U Jhtw of wh9fe feoffment  or gifty  for  this  is  of  his  own  part;  ofadvowfon 

but  where  the  tenant  pleads  jointenancy  in  the  demandant  in  the  thing  ordarrtin 

or  intercft  demanded,  there  it  is  fufficient  without  Ihewing  of  whofc  {[If  d^"„^. 

feoffment  or  gift,  the  demandant  heli    Br.  Jointenancy,  pK  i8.  dant  ought 

•itcs  19  H,  6.  32.  ^°^-^ 

gift,  or  wlicn  he  held  jointly  the  aJvowfon,  quod  tota  Cur.  con^cflit.    Ibid. 


one  in  another.     Br.  Pleadings,  pi.  136.  cites  10  E.  4.  2.  /h^  m'^w 

be  compelled  to  (hew  of  wh;)fe  f<;ptMiafiC  or  gift,  coa/rary  if  btpleadt  this  of  bii  ovp^rt;  per 
Cur.  note  the  Uivcriuy  j  for  there  he  oii^ht  to  ihc\y  of  whofe  gift.  Br.  Joia^coancy,  pu  ai.  ciits 
15  H.  7,  9. 

5.  In  quare  impedit,  if  the  Z^^itf;;/ in  ^Sdonpleade  jointenancy  of . 
thi  gift  of  fy,  N,  with  ajlranger^  the  gift  is  not  traversable,  but  the. 
fde  tenancy  \  for  if  he  be  jointenant  of  the  gift  di  W.  N.  or  any 
other  it  is  fufficient  to  abate  the  writ;  quod  nota.     Br.  Traverle* 
per,&c.  pi.  352.  cites  19  H.  6.  31.  32. 

6.  In  cui^in  vita,  he  who  pleads  nontenure  ought  toy^iy,  that  he 
was  not  tenant  the  day  of  the  writ  purchafedy  nor  ever  after ;  but  of 
jointenancy  it  is  fufficient  to  fay  that  he  held  jointly  with  J.  N.  not 
named,  the  day  of  the  writ  purchafed  of  the  gift  of  N.  judgment  •£ 
the  writ.    Br.  Nontenure,  pi.  25.  cites  37^1.  6.  16.  .      ^     . 


(F.  b)  Procefs  upon  the  Statute   againft  pleading 
Jointenancy  in  what  Cafes  and  How. 


X.  T  N  affife,  it  was  faid  thatwhtvc  jointenancy  by  deed  is  pleaded  to  Br.  Afltfr, 
^  the  writ  in  afpfcy  procefs  fhall  not  be  made  upon  the  Jiatute  de  Pi*  "jj^^ 
conjundlim  feoflatis,  hut  where  the  deed  is  denied  and  not  where  it  is 
confeffed  and  avoided  i  but  the  ftatute  wills  that  procefs  ihall  be  made 
where  the  demandant  avers  that  the  tenant  was  file  tenant  thi  day  rf 
the  writ.    Br.  Jointenancy,  pi.  30,  cites  7  AS.  20. 

a.  In 


ii  In  affife  the  tenant  tiiadei  bar  for  pdrt^  OHi  jnniiiumif  if  deed 
Vfitb  aftranger  tf  the  refi^  and  fi>iVoiei  the  eUed^  ice  the  plaintiff  fold 
ihatfefe  tenant^  prift.  &Ci  and  frayed  frocks  ficunditmftatuium.  And 
fo  fee  fole  tenant^  kc.  a  good  replication }  and  after  tne  plainiiffbad 
€0ife  of  the  rejt  and  confeffid  the  jotntenancy^  and  the  writ  did  not 
abate^  but  only  for  thi»  pared.  Br.  Jointenaiicjr,  pi.  37.  cites  19 
AO:  14. 

3.  la  aj^  a  man  pleads  joinUnaney  by  deedy  and  proceis  is  made 
bv  the  ftatute,  and  at  the  day  be  alleges  joinienancy  by  fint^  Sc  non 
aUocatur ;  and  held  dut  be^  who  j^leads  jointenancyj  cannot  fJeadmif 
fitfmer^  rftbe  tlaintiffalfo  \  for  d^is  is  triable  by  die  affife  only,  and 
Ae  other  is  dilatory  and  (hall  ftay  procds  upon  me  ftatute,  Br.  Join* 
tenancy,  pi- 39*  cites  22  AC  !•    ^  ^ 

4«  In  aJKu  the  tenant  pleaded  j^ntenancy  with  hisfenu  bj  deed^ 
li^  plaintiff  faid  that  fole  tenant  the  day  of  the  writ  purchafedy  and 
•Or^  (hiy  that  he  •  conveyed  to  another  pending  the  writ  and  retook  to  him  and 
^'^^'J  bis  feme  \  and  Thorp  denied  in  this  cafe  to  srant  procefs  upon 
the  ftatute,  becaufe  die  jointenancy  how  is  not  denied  but  confo^ed 
ahd  avoided ;  which  was  contrary  to  the  opinion  of  fereral,  for  the 
Ufue  fhall  be  if  he  was  fole  tenant  the  day  of  the  writ  purchafed  or 
not,  and  then  it  is  fully  in  cafe  of  the  ftatute,  and  therefore  ought  to 
Inve  procefi  upon  the  ftatute.  Br.  Jointenancy,  pi.  40.  ci|es  23 
AiT.  13. 

5.  Inaff^e  die  tenant  pleaded  Joinienancy  in  him  and  J.  N.  mol . 
named  by  aovife  by  will  in  writings  and  fbewed  the,  will;  the  plaim^ 
tiff  fold  that  Jolt  tenant^  prift  by  affife ;  the  defendant  prayed  procefs . 
upon  the  ftatute,  and  could  not  have  it,  but  the  affiip  awarded. 
Bt.  Jointenancy,  pi.  45.  cites  27  Afil  70. 
f  F^S  1       6.  A  man  (hall  not  have  procefs  with  tejlatum  where  jointenancy 
'  ^^        is  pleaded  without  deed'^  for  this  is  out  of  the  cafe  of  the  ftatute.  Br« 
Jointenancy,  pi.  58r  cites  9  {i*  6.  i^ 


(G.  b)  Replicahcn,  good  to  the  Plea  of  Jointenatiqr. 


$•  to  fxf  J.  T  N  affife,  if  the  tenant  pkads  jointenancy  with  N.  not  named, 

tu^vutt  A  ^c*  *^  ^^  ^  6^^  replication^  that  the  plaintiff  bimf elf  infeoffcd 

iSumaaoi  the  tenant  and  N.  within  agfy  and  enteredy  andwas  fetfed  ttll  difr 

^nti  and  feifed  by  the  defendant.    Br.  Jointenancy,  pi.  48,  cites  32  AiT.  4. 

mmijtiftd  fdifpUf  &<-•    Br.  Jo'tnteuancy,  pi.  48.  cites  32  Aff.  4» 

Br.  Main*        2.  Precipe  quod  reddat  againjl  two ;  one  pleaded  non  tenure^  and 
^anccile,  ^^  other  pleaded  jointenancy  with  a  Ji  ranger  without  deedy  abfaue  hoc . 
dufV.C.    that  the  ether  any  'thing  had^  and  the  demandant  fuid  that  they  two 
were  tenants  as  is  in  the  writ  fuppofedy  alfqui  hoe  that  the  Jlr anger 

ary 
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4m  tbit^  M\  Godred,  yoa  ouriic  to  have  made  ftft  tipHmiwu^ 
die  one  agmnft  bim  who  pteaded  nontemice  that  he  is  fenanc»  prift, 
andagai^  Ae  others  dutt ifaey  are  jointenants  as  the  writ  fuppofest 
abfeue  hoc  that  die  ftnmger  had  any  diing>  and  tt  was  over-ruled 
hy  Fafton,  and  diat  the  firft  replication  was  good  afainft  bodi| 
quod  nota.    £r«  Jouitaianc79  pi.  5&  cites  9  H*  6.  !• 


* 

(H«  b)  Several  Temauyi  good  Plea  in  what  Cafet. 


I.  Cr^JVO  t^partttiirs  n€99irfi  In  ^e^  tad  in  the  4ittmnt  bnugbi  ^V***^ 
-*    mpw  itf  it  ^Meandilmi  tartiti§m  was madi  beimentbtm^  fo  "l^^- 


It 


diat  thc7  are  fevend  tenants,  jadgmcnt  of  the  writ  which  is  inure;  iUmmJai 

for  it  fludi  be  by  leveial  fummons,  as  in  roortdaaceftor,  ic  juris  t^^n.  note 

utram;  &  oon  allocatur}  for  it  is  founded  upon^affife,  in  which  ^/y^^^^ 

fereral  tenancy  is  no  plea  to  the  writ.    Bn  Several  Tenancy>  pi.  several  Tel 

2a  cites  30  Aff.  24.  »*°cy»  pi. 

'^  tS.  cites 

S4  H.  S.---S9  miftr  «Mr  is  no  plei^  per  Kewtoiu    Br.  Several  Tcoancyi pi.  i5.clteft  7  H.  i.  8. 

a.  Diwer  was  brou^t  of  certain  land  agmnfi  two  ij  fivtral 
fr^pti.  And  b>  fee  that  feveral  tenancy  in  writ  of  dower  Ihall 
aibale  the  writ ;  cootia  in  ajfife.  Br.  Seven!  Tenancy,  pi.  30.  cites 
B«  39  £•  3. 4* 

3.  Several  tenancy  pleaded  in  Jcin  facias  (hall  abate  the  writ  as 
well  as  inprifcips  fwsd  uddat  J3r«  several  Tenancy,  pL  29.  cites 
31  £•  3.  Fitzh.  Scire  fiicias  146. 

A.  Seinfaaas  again/l  bams  andfsms  vfm  ncnfitj  agai^fi  ibsm  %  Pr^^^ 
and  the  haran  came^  and  ^i^tfims  jmT.    Cand.  prayed  execucion  bjr  3!r^^]l 
default  of  die  feme ;  afid  the  baromfaid^  tbat  Oh  feme  bad  natbiag^  kJST^ 
but  bs  is  file  tessant  sftbe  intiertf^  and  readf  is  emfiusr^  and  bv  the  ftm^  the 
opinion  est  Finch,  clearly,  the  baron  may  well  &ve  the  land ;  by  ^V^^ft^ 
which  the  demandant  pafled  over  and  the  baron  pleaded  in  bar.  Br*  hmJ^^, 
Sevetal  Tenancy,  pL  e.  cites  45  £•  3.  5.  ittgrme 

mt  hriifing  in  kitfimtp  and  ought  Co  briiif  her  ui»  voder  pup  of  lofinf  the  laod.    Br*'Sevfnl  To> 
Mocyy  pi.  15.  Gtut^t  &3.S4. 

5*  Stirs  facias  out  sf  a  fas,  of  rsnt  againft  fsvsrat  tenant s\  die 
one  faid  tbat  bs  bsld  a  boufs  farcsl  sftbs  tsnementSy  out  of  which  the 
rent  1^  demand,  &c.  is  fuppofed  to  be  ifluing,  by  itklfj  atfyue  bocj 
tbat  the  otbsr  anj  tbing  beldy  judgment  sf  tbe  vxrtt  \  and  tbat  anetber  f  ^ ^^  T 
bsld  four  acrssj  parcel  of  tbs  land  out  of  tvbicb  tbs  rent  in  demand  is  L  539  J; 
fuppofsd  to  he  iffiiingy  &c.  by  itfsff'ut  fupnu  Huls  fidd,  that  the  writ 
is  or  a  rent  charge,  judgment,  &c.  And  per  tot.  Cur.  bs  wbotlsads 
feveral  tenancy  JbaU  plead  over  in  bari  quod  nota.  Br.  Sevoal  Te« 
nancy,  pi.  u.  cites  5  H.  5*  4* 

6.  He  who  pleads  feveral  tenancy,  or  fole  tenancy,  abfqut  bee  Br.  Tt-a* 
ibgt  tbe  atber  named  witb  bim  any  tbing  b0d,  Ihall  not  conclude  to  len'e  pit 
8  the 


1^^  ^mtimta. 

fauns,  &c  (fae  writ  tut  .^i7  *  v#z/iri  ^r  /^^dT  /»  ^^yr  j  but  the  Jemandaitt  (Im^ 

roH^'6.  n*  ^  ^^^f  t9  the  bar,  nor  to  the  voucher,  but  ihall  maintain  his 

*-•  s.  P.  writf  tha^  tenant  as  the  writ  fuppofes,  prift  i  quod  nota.     Br.  Se- 

Br.  Several  vera!  Tenaacy,  pi.  i6.  cites  19  H.  6.  14, . 

pL  4^  cites  41  ^.  |.  To.*^^S.  P.  and  (hall  not  conclude  to  the  writ*    Ibid.  pi.  19.  citas  28  AS,  S5« 
■  ■■        ■S.Pt  Ibid. pi.  24. cites.^ £>4«  8«b«cit  tioaj^  be(io)  £.  44  S. accordiAgly* 


(L  b.)  Pleadings  of  Sole  ^enancy\  and  iJoheH^ 


1.  p  iJ  iff  CIPE  quod  redden  againjf  four-^  the  cw  difclahui^  thd 
*  fecond  took  the  entire  tenancy  abjque  hoc  that  the  ethers  any 
thing  had  and  vouched^  and  the  third  took  the  entire  tenancy^  Ukewiji 
abfque  hoc  as  above^  and  pleaded  ne  dona  pas ;  for  it  was  in  formedon, 
and  ihcjlurth  made  default  by  wKioh  fetit  cape  ivas  awarded  againJI 
hinij  ana  the  prefence  ef  the  others  recorded^  and  nothing  was  entered 
of  the  ijfue  \  for  it  might  be,  that  he  who  made  default  is  tenant 
.  of  the. whole,  iind  (hall  fave  his  default  and  plqad  for  the  whole 

afterwards,  and  therefore  idem  dies  was  given  to  the  others,  and 
when  the  other  who  made  default  has  loft  his  anfwer^  the  iffuc  of 
the  others  fliall  be  entered;  for  if  it  fliall  be  that  the  demandant 
.  recover  feifin  of  the  other  part  now,  then  it  hiay  be  tried  after, 
whether  any  of  them  who  have  pleaded  is  tenant  cf  the  whole. 
Br.  Several  Tenancy,  pli  9.  cites  46  E.  3.  15.  -  '•^'  * 
«r.  Ley  2.  In  praecipe  againft  two,  the  one  at  the  grand  cape  took  die 

ail^cltcs^^'    entire  tenancy,  abfque  hoc,  that,  the  other  who  made- default,  any 
s.c.  thing  had  and  tendered  his  law,  the  deitiandant  maintained  his 

writ  that  teftants  as  the  writ. foppofed  prift,  qaod  nota,     Br.  Se- 
veral Tenancy,  pi.  10.  crtes  47  E.  3.  14. 

5.  The  demandant  in  dower,  counted  of  350  acres  of  gavelkind 
land ;  the  plaintiflF  as  to  50  acres  pfeaded  jotntenancy  tvith  J.  S.  but 
'  Ai-  not  ftiew  of  whofe  gift,  '&c.  demandant  replied  and  itfue  upon 
the  tenure,  and  as  to  the  jointenancy,  fhe  avirredfile  tenancy  in  the 
tenant  at  the  timeof^he  writ  purchafed  without  traverjing  the  join'* 
tenancy  alleged.  The  tenant  demurred,  VaughanCh.  J.  delivered 
the  opinion  of  all  the  judges,  that  the  plea  of  fole-tenancy  without 
traverfe  is  not  good;  for  it  might  be,  that  the  tenant  was  both 
folely  and  jointly  feifed  the  fame  day.  But  where  the  replication 
is  an  affirmative^  Jo  contrary  to  the  plea  that  both  cannot  be  true^ 
there  no  traverfe  is  neceflary.  2  Jo,  6.  in  C.  B.  Cobham  (Lady) 
V,  Tbmlinfon. 

fSee  more  as  to  JofntfimntSf  in  general,  under  «ummOI«{, and 

•eberante,  ^r^ftntartoit,  •smajjesf,  3li«&fiWttiit,  and  other  pro- 
per Titles.  J 


JofnrrriiJ 
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(A)  Jointure.     What  is.  fce  ufw; 

1.    A   Jointure  (which  in  common  underflanding  extendeth  as  s.P.4Rep« 

*^  well  to  a  Jole  ejlate  as  to  a  joint  cftate  with  her  hufband)  2.b.3.a» 
ij  a  CMtpitiHt  livelthood  of  freehold  for  the  wife  of  lands  or  tenements,  srecU. 
&c.  to  take  effe^i  prefently  in  poffeffton^  or  profit  afler  deceafe  of  the 
hufband  for  the  life  of  the  wife  at  the  leafty  if  Jhe  herfelf  be  not  the 
caufe  of  determination  or  forfeiture  of  it.  Co.  Litt  36.  b. 

2.  A  conveyance  made  by  the  baron  to  himfeif  and  his  feme,  Vid.  the 
and  their  heirs  in  fee  ftmple  is  a  benevolence  and  not  a  jointure.  I^^{o^thi» 
Br.  Dower^  pi.  69.  cites  6  £.  6.  per  the  juftices.     Quod  nota.  ^fe. 

3.  So  a  devife  of  land  by  baron  to  the  feme^  by  will  is  a  benevo- 
lence and  not  a  jointure.  Br.  Dower,  pi.  69.  cites  6  £•  6. 

4.  Jointures  are  injlead  of  dower  ad  ojlium  ecclefm  Sc  ex  aflenfu 
patris.  And  in  thofe  cafes  of  endowment  if  the  feme  entered  after 
the  death  of  her  baron  {he  was  concluded  from  claiminjg  other 
dower.  Vid.  Litt.  f  41.  and  4  Rep.  i.  b,  (d)  ice.  in  Vernon's 
cafe. 

5.  An  ajfurance  was  made  to  a  woman,  to  the  intent  it  Jhould  ^J-  (I) 
be  for  a  jointure^  but  it  was  not  fo  exprejfed  in  the  deed ;  per  Cur*  ViUen  v. 
It  may  be  averred  that  it  was  for  a  jointure,  and  fuch  averment  — A^ld^rH) 
is  notitraverfable.    Ow.  33.  Trin.  7  Eliz.  Anon,  cites  the  cafe  pi.  y.Law- 
of  the  Queen  v.  Lady  Beaumont.  J^"^*^  ^' 

6.  Feoffment  to  the  ufe  of  a  ftranger,  remainder  to  his  wife  for     *^'^^** 
a  jointure.    Tho'  the  ftranger  die  before  the  hufband,  yet  this 

will  not  make  a  Jointure.    4  Rep.  2.  b.  Mich.  14  &  15  £liz.  in 
Vernon's  cafe.— Mob.  151. 

7*  A.. bargains  and  fells  land  to  J.  S.  and  J.  N.  by  deed  in« 
rolled,  and  they  fufFer  B.  to  recover  againft  them  by  a  common  rr- 
eovery'i  to  the  ufe  0/  A,  and  his  wife^  who  was  the  daughter  of  B. 
for  her  jointure.  Refolved  that  this  ¥^as  afTurance  by  A.  himfeif 
for  the  advancement  of  his  wife.  Mo.  718.  29  £liz.  Bridges's 
cafe. 

8.  EJfate  tail  is  limited  by  the  hufband  to  himfeif,  and  for  default 
rfijfue  then  to  the  wife  for  her  life.  Afterwards  */  Mes  without  iffue^ 
yet  this  no  jointure.  For  fince  it  could  not  be  £ud  to  be  a  join- 
ture at  the  beginning  whatfocver  happens  afterwards  ihall  not 
make  it  to  be  a  jointure.  Cro.  J.  489.  Trin.  16  Jac.  B.  R.  Wood 
V.  Shirley. 

9.  The  word  jointure  in  an  agreement  implies,  that  the  hufband 
flisdl  have  aneflate  for  life,  as  well  as  the  wife.  Hill*  20&  ax  Car* 
%.  Chan.  Cafes  125.    More  v.  Grice. 


Voi.  XIV,  U  t|     .  (B)  Jointre^ 
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seerote-      (B)  Jointfcfs  Rc/lrained  or  Fcrcoured.     In  what 

reft,  (D).        ^     '    -^  -^  r^   r 


X.    A   Jointrcfs  in  tail  may  make  hafa  fir  three  Ilvesj  notwith- 
^  ftanding  the  ii   H.  7.  per  Cur.  Nojr.  41.  in  the  cafe  of 

Grcrille  v,  Staplcton. 
Bvtjfnkmt  2.  Leafe  fir  21  yca^s  upon  a  fine  fur  conufinee  de  droit  anns  Cf^by 
iicif  opaii-  tenant  in  tail  jointrcfs  without  any  rent  refirvei  binds  the  heir  in 
fuchieafe  ^''*  ^^^  '^^^^  \t^{^  is  not  an  alienation;  for  the  word  alienation, 
will  c^ntinut  in  Conditional  eftates  among  fubjedb,  extends  not  to  a  le-afe  for 
7  *y  &*  ^'  years,  ♦  or  a  life.  Becaufe  fuch  term  is  ordinary  and  reafonable 
\feijtht     ^  ^^^^  think.     Jcnic.  275.  pi.  97.  cites  i  Cro.  689. 

junitefi^  (tho*  it  be  made  ky  fine)  by  the  meanin;  of  theftatutc  of  11  H.  7.  to.  Jcnk.  275.  pL  97. 

3.  A.  p^jpjffd  ofi  a  term  for  years,  purchafes  in  fiee^  and  then 
makes  a  jointure  on  his  wife  and  dies.     The  wife  for  a  fum  of 
money  releafes  to  A.'s  executors  ell  her  right  to  the  perfonal  ejl.:te 
of  A.  and  afterwards  the  inheritance  is  evi^^dy  'till  which  time  (he 
continued  in  pofTcilion  of  the  land.   Decreed,  that  the  wife's  right 
to  the  term  is  not  barred  by  the  releafc,  and  that  fhe  hold  for  fo 
many  years  as  fhe  lives;  and  if  the  leafe  b::  renewed,  {he  to  pay 
proportionably  to  her  eftate  for  life,  and  afterwards  to  go  to  the 
executors  of  A.  Pafch.  16  Car.  2.  i  Chan.  Cafes,  46.  Bawtry  v.  Ibfon. 
So  wtittt         ^^  ^^  during  a  former  marriage  with  M.  did  by  deeds  and  fines 
t,.,„jincon-y^'^^  M^  manors  of  D^  and  S,  to  the  ufc  of  himfelfifor  life^  remainder 
fidcrationof /tf  his  firfiy  ISc.  fons  in  tail.     Afterwards  M^  died  without  ijfue. 
*^^^^'K®      And  A,  on  a  treaty  of  marriage  with  f,  agreed  %vith  W.  R.  the 
Jctile  cer-    j^'^^''  rf  f*  i^  confi  Uration  cf  iooo7.  to  be  paid  by  TV,  R.  to  fettle 
tain  c%pyKld  2fi^^  I*  ^  y^(^r  jointure  on  her-^  of  which  D.  was  to  be  part^     A  bill 
Lndi  in  fee    ^as  brought  by  J.  for  her  jointure,  and  to  fet  afide  the  (ettlement 
forher^Hfe  "^  fraudulent.     At  the  firft  hearing  there  was  no  proof  of  payment 
and  after     of  the  looo/.  hy  W.  R.  but  it  was  proved,  that  W.  R.  maintained 
the  mar-      A.  and  fupplied  him  with  money  for  other  ufes.     It  was  infided 
furr^nnctgj    ^^^  J'  ^^'^^  *  marriage  was  a  good  conftdcration  to  make  the  joint refs 
theni^yw^^  a  purchaforj  and  that  it  was  her  father  who  was  to  pay  the  1000/. 
•funrtgjve    iand  not  ihe,  and  that  fo  fhe  was  clearly  a  purohafor ;  and  that 
'IT/ *"ajQd  af-  givingfccurity  for  purchafe  money  is  payment,  and  Ld.  ChanccIJoi: 
tcrwar^^s      inclined  to  this  opinion,  that  fhe  was  a  purchafor.     And  afterwards 
funender-    a  rcleafe  appearing  to  have  been  given  by  A.  and  the  caufe  coming 
e.c^li<^ror   ^"  again  before  Ld.  Chancellor  and  Baron  Turner,  the  court  de- 
his  wife  for  clared  fhe  marriage  a  good  confideration  to  ttiake  the  feme  a  pur- 
lifc,  re-        chafor  ;  and  upon  the  releafe  befides,  it  is  clear  that  fhe  was  fo  4 
inaii.Jcrto  ^^  ^^  j^jj  voluntary  conveyances  are  prima  facie  to  be  looked 
iu  fecr,  and    upon  as  fraudulent  agamit  purchalors,  imrefe  the  contrary  appear; 
<iied,  and      and  decreed  the  fettlement  by  A.  to  be  fet  axide  as  fraudulenU 
g^gccd'idnot  ^^^"-  ^^^^^'.  99'  *^^"-  19  &  210  Car.  2.  Douglafs  v.  Wade. 

briiipf  in  his  furrender  at  the  next  court,  but  the  wife  bi-ought  m  licrs  and  was  admirteJ?  tfpon 
a  bill  by  the  niurtgiigce/  the  court  would  00c  impeach  Xia^  yiiiti'i  eAatCi  (be  ^emg  iu  f  ar/'iunt  to 
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9n  ap-iecrocnt  precedent  to  the  plaintifFs  title";  but  as  to  the  daiijihter,  Ivhofe  cftate  was  pure- 
ly voluntary,  it  was  ordered,  iliat  unlefs  (he  would  pay  the  plaintiff  his  moncy>  he  (hould  hold 
and  enjoy  the  prcmifTes  againft  her,  Chan.  Cafes,  170.  Trin.  1%  Car.  2.  Martin  anil  Scamore. 
— — *  Show.  Pari.  Cafes  11.    Whitfield  y.  Paylor. 

5.  Articles  to  fettle  a  jointure,  the  marriage  takes  effeft,  but  ^^^*7  & 
the  fettlemcnt  not  naade ;  decreed  that  the  articles  be  executed,  chan.  Cafca 
But  the  lands  being  mortgaged  to  one  that  had  notice  of  the  articles  271.  cites 
it  was  decreed,  that  the  widow  (hould  redeem  and  hold  for  her  life,  ^^  c*^«  ^^ 
juid  that  her  executors  fhould  detain  the  land  'till  the  money  was  s^c!**  ^* 
raifed,  that  i(he  had  been  out  upon  the  redemptions     Mich.  30  Car. 

2.  2  Vent.  343.     Haymer  v.  Haymer. 

6.  A  marriage  agreement  reduced  into  writings  but  nqt  fealed^  A.  upon  a 
was  extremely  rigidj  fo  as  the  baron  and  hi^  feme  would  thereby  Jjj^^^jj^g 
have  more  than  the  wife's  father  (who  was  indebted)  and  mother,  v/rihM.ih« 
and  two  other  daughters  unpreferred  would  have  left  among  them  daughter  o£ 
all*     The  marriage  took  eft'ect^  but  in  the  mean  time  the  young  ^j^**.^/^ 
man  had  made   addrelTes  to  another.  .  And  this   matter  coming  a  year,  and* 
before  the  court,  die  Ld.  Chancellor  did  not  decree  the  agreement,  toiu»e 
but  if  the  plaintiffs  could  recovct  at  law,  he  would  leave  them  to  5.^K\?°n* 
that  remedy ;  it  was  referred  to  the  parties  to  agree  among  them-  iafifting, 
felves,  elfe  to  attend  again*    2  Chan.  Cafes  17.  Hill.  31  &  32  Car.  that  if  A, 
2.  Anon.  flioulddLe 

without 
ilTue^  M*  (hould  have  the  inheritance  of  the  jointure,  the  fame  was  refufed.  But  afterwards 
A.  •  renewed  the  treaty  himfcFf,  and  accepted  of  articis  for  payment  of  5000  /;  anAUttUd  a  jouiturt 
of  500  L  a  year ;  and  Ukewift  moiU  another  d*ed  in  ititure  of  a  mortgage  of  'all  hit  efiatCy  at  well  tbs 
rCTcrfion  of  her  jciuture  as  the  reft,  forfecuring  tU pasment  of  y^o\.  to  htr,  in  cafe  A»  died  without 
ifjue.  ■  .yf.  died  "Ml thin  afoitru^ht  after  marriage  -juithut  iffue.  M.  by  bill  prayed  a  foreclofure  of 
the  redemption  on  failure  of  payment.  And  "the  defendants,  though  they  exhibited  their  bill  for 
relief  againft  this  ;is  a  fraud,  yet  were  decreed  at  the  rolU,  to  pay  that  ^000/.  by  a  certain  day 
U'ichout  intcreft,  but  with  coftsy  and  if  not  the  cdnte  to  be  fold  to  ratk;  it  with  intereit  from 
that  day.  And  this  upon  are-hearing  was  confirmed  by  the  JLd.  Keeper  Somers,  but  gave  a 
twelve  month's  furtl-ier  tme  for  payment.  Upon  this  an  appeal  was  to  the  Honfe  of  Lords* 
%vhere  for  the  appeli.int  was  uigcd  the  ficklinefs  and  weahcft  of  A»  and  the  umtafonahlenefi  of  the 
agrecmmtf  that  A.  on  his  death  bed  declared,  he  made  no  fuch  agreement,  and  M.  being  prefent 
did  not  contradict  it.  To  which  it  was  among  other  things  anfwered,  that  all  bargains  are  not 
to  be  fet  afide,  becaufe  not  fuch  as  the  wifeft  people  would  make,  but  there  niui^  be  fraud  to 
make  their  a^s  void;  that  the  marriage  was  of  itfelf  a  gcKxl  confideration  for  a  jointure;  and 
ie.\fonable  or  unreafonable  is  not  always  the  quedion  in  equity,  if  tach party  was  uc^uainttd  n-ith 
tie  whole,  and  nuant  whnt  thy  did;  much  lefs  is  it  fufficient  to  fay,  tl^t  it  was  tmreafmabk  as  it 
happened  in  event ;  for  if  at  the  time  it  was  a  tolerable  bargain  ;  nay,  if  at  the  time  the  bargain 
was  the  meaning  of  the  parties,  and  each  knew  what  was  done,  and  there  was  no  deceit  upon  either^ 
the  fame  mull  (tandj  and  accordingly  the  decree  was  affirmed.  .  Show.  Part  Cafes,  20.  Whit- 
field v.  Paylor.  ^  *r -^2  1 

7.  A.  on  his  marriage  agrees  to  fettle  lands  for  the  benefit  of  ^« »"  ^^r^ 
his  wife  and  their  ifl'ue,  and  after  aliens  part  of  thofe  lands;  per  [^Jn^^^ 
Ld.  Chancellor,  the  wife  and  children  are  equally  purchafors,  and  jointrtfs claim 
they  muft  bear  the  lofs  in  proportion.  Hill.  i686-  Vera.  440.  Car-^v/^/fl« 
penter  v.  Carpenter. And  yVaftbornc  v.  Dgwns.  x^^tZhi  a 

prior  mcumbrance,  tbe  jotntrcfi  Ihall  contribute  and  bear  her  proportion^  and  not  bold  ort r 
and  lay  the  whole  burthen  upon  the  heir.    Ibid. 

8.  Chancery  wilier/  afide  a  term  for  years  in  favour  of  a  join- 
trefs  againft  a  ^</rr^<y0r,  tho'  it  will  not  in  favour  of  a  dowreis. 
Becau(e  a  jointrefs  nas  a  fixed  interefl  by  the  agreement  of  the 
party,  but  a  dowrcfs  has  an  intereft  by  law  under  particular  cir« 

U  tt  2  cumftances* 
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cumftaiKes.   Per  Ld.  Somers.    Mich.  1696.    Ch.  Prec^  65.  in 
cafe  of  Lady  Radnor  v.  Rothcram. 

9*  An  injun£lion  was  granted  againft.a  jointrefs,  [tho*  by  the 
fettlement  fhc  was]  tenant  ip  tail  atcer  poffibility,  &c.  tojiiy  waft; 
Uid  the  court  held,  that  (he  being  ajointrefs  within  the  11  H.  7. 
ought  to  be  reftraincd  from  aliening,  and  fo  granted  injuncflion  to 
ftay  toilful  waft.  Abr.  £qu.  Cafes,  221.  pi.  2.  Hill.  1701.  Cook 
V.  Wintord. 

10.  A  defeUive  pinttire  was  decreed  to  be  tjiade  good  againft 
thofe  that  cUimed  under  a  marriage  fettlement^  and  within  the  con- 
fideration  of  the  marriage  fettlement.  .  Arg.  Pafch.  8   Geo.  10 
Mod.  469.  cites  it  as  decreed,  per  Ld.  Somers,  in  cafe  of  Baric- 
ham  V.  Barkham. 
The  reafon       1 1-  A  bill  wa&  brought  by  remainder-man  to  be  relieved  againft 
why  Chan-    %  jointure  made  by  tenant  for  life  even  upon  his  dcath-bed  in  con^ 
eery  docs    Jiderotion  ofy  and  previous  to  hts  marriage  by  virtue  of  a  power  rr- 
«^=nft        firved  to  him,  but  Ld.  C.  Parker  afliftcd  by  Prat  Ch.  J.  and  the  Mafter 
niarriag*      of  the  Rolls  denied  relief.   Cited  by  theMaftcrof  the.Rolls,2  Wr.;s*$ 
5°"V^      Rep.  (619.)  Trin.  1731.  as  the  cafe  of  Wicherly  v.  Wichcrly. 

menciy  jointures.  «r  oth«T  provifioixs,  tho*  tl)ey  nruy  be  vry  unequal,  in  f.t^'our  of  tht  "ju  T  \  is  hc- 
caufe  it  cannot  let  the  wife  in  ftaiu  quo^  or  nnroarry  the  pattiei.  %  Wms's  Rep,  (6iS.)  Tim. 
If  II,  by  the  Mailer  of  the  RoUs^  in  calc  u£  North  v.  Anfell. 

(C)     Difputes  between  her  and  the  Heir. 

I.    JNJUNGTION  z%?cii\9i  a  jointrefs  to  ftay  «;/?/?,  as  to  build- 
-^  ings  and  lands.  Hill.  27  Car.  2.  Fin.  R.  J89.  Ballet  v. 
Baflct. 

[1       2.  The  heir  is  not  intitled  to  fee  any  deeds  in  the  hands  of  the 
S^o  J  jointrefs,  untill  her  jointure  be  confirmed,  tho*  the  jointure  was  made 
:?*i:^^ju  after  marriage.     Mich.   1687.  Vcrn.  479.  Towers  v.  Davis.— 


motion 


all  deeds,  But  flie  infifting  on  a  leafe  for  years  as  adminiftratrix,  which  (he 
kafit,  and  had  owned  by  letter  was  intended  to  attend  the  inheritance  flic 
rS'n^to    ^^  °**^  *^  ^"*'  ^''  pretenfions  to  it.    Ibid. 

the  inliericance^fhould  be  delivered  up  on  conffrming  a  joinrare,  it  was  nppofetl  as  to  the  lertfes  5 
becauic  willyjtt  ibtmjbt  eamnot  reczvtr  the  rcntf^  and  th**  the  leafes  may  be  exf*ireJl,  then  m,tf  be  mTea'S 
of  rent  and  covenants  But  the  court  ordei-ed  aU  deeds  and  ^^Tiings  and  expired  leafes  to  he 
delivered  up,  nnlefs  particular  reafims  be  (hewn  to  tKe  contrary  by  tlie  next  fcaL  SeL  Ch. 
Cafes,  ia  14.  Kiag^s  time.  4*  Mich,  xi  Qco.  i.  Linux  v.  ■ 


(D)     Difputes  between  her  and  Creditors  or  Pur^ 

chafors. 

X«  A  made  a  leafe  for  80  years,  without  confideration,  to  B^ 
^*  •  afterwards  A.  conveyed  the  land  to  his  wife  for  a  jointure 
after  marriage.  Refolved,  becaufe  this  iaft  conveyance  was  volun- 
tary and  without  confideration,  that  the  wife  could  mt  avoid  it  by 
averring  that  it  was  fraudulent.    Cited  by  Beaumont  J.  as  reiblved 

by 
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by  two  ch.  juftices  and  three  other  juftices.  Gro.  £.  445.  Mich. 
37  &  38  Eliz,  C   B.  in  cafe  of  Upton  v.  Ballet. 

2.  A  jointure  in  money  not  to  be  touched  for  the  debts  of  her  The  ij/1 
hujband.    Toth.  181.  cites  Mich.  9  Car.  Alh  v.  Lady  Foireft.        T^^'i^n 

19  to  tbepaytmnt  of  debts •    Toch.  iSi.  cites  $  Car.  Knivet  v*  Baxcer— — ^and  Pawlet  t-  lady. 
Mul  burgh. 

'  3.  A  judgment  prior  to  a  jointure  fban't  protelf  an  incum- 
brance fubicquent  (as  aleafe  tho'  made  for  a  valuable  coniidcration) 
and  fo  turn  the  debt  on  the  jointrefs*  Hill.  26  &  27  Car.  2«  Chan. 
Cafes  247.  Jacob  v.  Thatcher. 

4.  Marriage  fctthnunt  fairly  made  and  performed,  and  portion  a  ft-avda- 
paid,  is  not  to  be  impeached  in  favour  of  creditors.  Pafch.  30  Cat.  lent  fcttl?- 
2.  Fin.  R.  358.    Foot  V.  Clerk  and  Venner.  ^^""l  "?*^* 

and  his  confecVrate  of  the  truft  tfiat*  on  the  truftee's  daughter  in  marriage  was  iA  afide.    Mich* 
32  Car.  a*  Fin.  R.  4iS9«  Smeat«>n  v.  Povey  and  Vanletmpucc. 

5.  Jointrefs  parts  with  her  jointure  in  consideration  of  the  harorCt 
living  a  bond  to  a  truflee  to  fettle  other  lands  of  equal  value ;  the 
baron  dies  inteftate,  and  no  fettlemcnt  made ;  the  wife  takes  ad- 
miniftration,  and  confefles  judgment  to  the  truftee.  Decreed  the 
bond  and  judgment  to  the  truitee  good  fo  far  as  to  fecure  the  like 
value,  (viz.  40/.  per  ann.)  for  the  wife's  life.  But  the  bond  being  - 
worded  fo  that  the  baron  was  to  have  been  tenant  in  tail,  and  fo 
might  have  barred  fuch  fetdement,  if  made,  as  to  the  children, 
therefore  another  bond^creditor  ihall  come  in  before  the  children, 
tho'  not  till  after  the  wife.  Pafch.  1691.  2  Vern.  220.  Cottle 
y.  Fripp,  ♦ 

(E)     Refufal.      In  what  Cafes  it  may  be. 

It  'T*  H  E  wife  may  refiife  a  jointure  made  after  marriage^  and 
^    demand  her  dower  at  common  4aw.     Goldfl).    84.  Pafch. 
30  Eliz.  in  cafe  of  Colthirft  v.  Delves. 

2.  If  the  baron  malces  a  jointure  during  coverture,  and  after  de^^ 
^ifcth  other  lands  in  lieu  of  jointure^  (he  may  refufe  the  jointure,  and 
hold  to  the  devife,  and  this  was  held  good  by  the  ftatute  f  tho*  it  was 

moved  to  the  contrary,  becaufe  the  ftatute  is,  that  (he  may  refufe  P  i^aa  \ 
the  jointure,  and  hold  to  her  dower)  but  they  held,  that  if  fhe  once  ••  ^       ** 
agrees  to  the  jointure^  ihe  cannot  waive  it  afterwards.     Goldfb.   84. 
in  cafe  of  Colthirft  v.  Delves, 

3.  A  jointure  was  made  after  marriage  by  the  hufl)and,  who  was 
fiQt  in  fo£ijfton\  but  the  fat ber^  whofe  lanas  they  then  were^  joined    • 
with  htntj  but  it  was  not  to  take  efft^f  immediately  after  the  hu/band's 
deaihy  as  the  ftatute  requires.     The  huft>and  died  indebted,  living 
the  father,  but  charged  all  his  lands,  fo  that  if  the  wife  waived  her 

^'ointure,  the  eft  ate  would  defcend  to  the  heir  at  law,  and  fo  not 
iable  to  debts.  And  therefore  Parker  C.  decreed  that  fl\9 
ihould  take  this  eftate  for  life  under  this  fettlement,  and  affign  it 
pver  in  truft  for  the  creditors^  whp  fliould  convey  to  her  a  thi'd  of  thp 
land  of  her  hufband  free  from  incumbrances*  Pafch.  8  Qco«  |.  xo 
Mod.  487.  Mills  v.  Eden. 

Uu3  (F)    Refu&L 
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(F)     Rcfufal.    What  is  a  Refufal, 

J*  ^  Y  refufal  en  paisj  (he  may  waive  her  jointure,  and  hold  her 
to  her  dower,  and  this  is  a  fufficient  clcaion,    Goldft.  84, 
Pafch.  30  Eliz.  in  cafe  of  Colthirft  v  Delves. 

a.  If  (he  onc«  refufe  her  jointure  in  hir  own  hcuje  among  herjer* 
vantSj  and  net  to  the  heir^  it  is  a  good  refufid  j  Gotdlb.  84,  in  cafe 
of  Colthirft  V.  Delves. 

3.  Bringing  writ  of  dower  without  more,  is  a  good  refufal;  per 
Periam  J.  and  he  iaid  he  had  fo  feen  it  in  experience.  Goldfb.  85. 
in  cafe  of  Colthirft  v.  Delves, 

4.  A  jointure  is  made  after  coverture.  The  baron  dies.  The 
wift  does  not  enter.  Apreicipe  is  brought  againft  ber^  She  dijclaims 
mr  pleads  non-tenure.  This  is  a  refiilal  of  her  jointure.  Brog« 
Reading  on  Jointures  96.  Le£t.  9.  pi.  i. 

5.  Land  is  given  to  baron  and  feme  for  their  lives  for  a  Jointure. 
The  baron  dies.  She  brings  writ  of  doiver^  and  appears  tn  perfon 
or  by  attorney  authorifed^  this  is  a  refufal.  But  otherwife^  if  (he  ap- 
pears not  in  perfon,  nor  by  attorney ;  and  if  fhe  fue  the  writ,  and 
the  tenant  is  not  fummoned^  it  is  no  refufal  5  otherwife  if  the  tenants 
were  fummoned.    Brog.  Reading  on  Jointures,  96.  Le6t.  9^  pi.  2. 

6.  So  if  the  heir  demands  of  the  wifty  if  flje  will  ha^e  her  join^ 
turey  and  Jhe  fays  no^  that  Ihe  will  not  have  it ;  oy  if  Jhe  fay  fo  to  a 

Jlranger^  this  is  not  a  peremptory  refufal;  but  iff^t  fays  fo  upon 
the  landy  whereof  Jhe  is  dowable  to  the  heir^  arid  prays  him  to  affign 
her  dower.  This  is  a  refufal  peremptory  to  the  jointure,  Brog. 
Reading  on  Jointures,  96.  Le(^  9.  pi.  3. 

7.  An  houft  is  afjitred  to  huiband  and  wife,  for  a  jointure.  The 
hufband  dies.     The  wife  immediately  on  the  hufband^s  death  departs 

from  that  houfe  to  another^  this  is  no  refufal.  Brog.  Reading  on 
Jointures,  9 7.. Left.  9.  pi.  5. 

8.  Land  is  given  to  the  hufband  and  wife,  rendring  renf  for  a 
jointure.  The  hufband  dies.  She  refufes  on  demand  to  pay  the  rent 
arrear;  yet  this  is  no  refufal  of  the  jointure.  Brog.  Reading  01% 
Jointures,  97.  LeSt,  9.  pi.  5. 

C  5^5  3        (^)*    ^g^^^^^f^f  to  the  Jointure,     What  is, 

I.    T  AND  was  given   to  hujband  and  wife  for  their  lives  for 

■"  a  jointure.     They  levy  a  fine  to  a  fir  anger.     The  hufband 

dies ;  this  is  no  agreement     Brograve  Reading  on  Jointures,  97. 

\4tQi.  ic.  pi.  I. 

2,  So  to  hujband  and  wife  infants  for  a  jointure.  The  hufband 
dies;  the  wife  within  age  taief  another  hujband.  She  takes  the 
profits  or  makes  a  leafe  before  entry^  or  grants  a  rent  out  of  ic.  This 
is  an  agreement.    Brog.  Reading  on  Jointures,  97.  Le6l.  10.  pi.  2. 

3.  Land  is  given  to  hujband  and  ivife  for  a  jointure.  He  dies. 
She  before  entry  grants  a  rent  out  of  ail  her  land  in  D.  Tho'  fie 
has  no  other  land  there  but  her  jointure,  yet  this  is  joo  agreement. 
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But  if  ihe  grant  a  rent    out  of  her  jointure  fpecially^  this  is  am 
agreement.     Brog.  Reading  on  Jointures,  97.  Led.  10.  pi.  3. 

4.  Sg^  where  after  the  hulband's  death, />^  before  entry  furrcndered 
to  the  heir  of  the  hujbandy  this  is  an  agreement.  So^  attornment  is 
an  agreement.     Brog.  Reading  on  Jointures,  97.  Le6l.  10.  pi.  4* 

(H)     Bar  of  Dower.     In  what  Cafes  Jointure  is 

a  Bar^ 

I.  'T  HERE  is  a  diverjtty  to  be  obferved  between  a  dower  e^d 
-*-  ojlium  eccleftay  or  ex  ojfenfu  patris^  and  zjointure^  or  an  cftate 
made  to  the  wife  in  Iatisfa£tion  of  her  dower ;  for  one  of  thofe  being 
aflented  to,  was  a  bar  of  the  dower  at  the  common  lawi  but  zjoin^ 
ture  was  not.  For  a  right  or  title  which  one  hath  to  a  freehold 
cannot  be  barred  by  acceptance  of  collateral  fatisfa<5tion.  But  a 
woman  cannot  have  a  double  dower,  viz.  ad  oftium  ecclefis,  &c. 
and  at  the  common  law  ;  for  the  wife  of  one  hufband  can  have  but 
one  dower.  But  the  law  is  fmce  altered  by  the  following  ftatute. 
Co.  Lit.  ^6.  a.  b. 

2.  27  H.  8.  cap,  10.  yi  6.  Where  perfons  have  purchafed^  or  have  The  re*. 
ejlate  made  of  lands  and  hereditaments  unto  them  and  to  their  wiveSy  fwiof  add- 
and  to  the  heirs  of  the  hujbandj  or  to  the  hujband  and  to  the  wifcy  and  ^^^J^^^ 
to  the  heirs  of  their  two  bodies  begot  ten  j  or  to  the  heirs  of  one  of  their  cpncemins 
bodies  bogdtten^  or  to  the  hujband  and  to  the  wife  for  term  of  their  lives j  jointures  10 
or  for  term  of  life  of  the  wifty  %  or  to  any  other  perfon  orperfons^  &c.  to  o'j^*  fe$  wm 
the  ufe  of  thejaid  hujhand  and  wife^  or  to  the  ufe  of  the  wife  for  the  thai  befora 
jointure  of  the  wife\    every  jwcman  having  fuch  jointure  Jhall  not  the  making 
claim  any  dower  of  the  tefidue  of  the  lands  that  were  her  hujhand' s.       UJ^^^ter 

part  of  the  land  in  England  was  conveyed  to  feveral  perfons  to  \ife$t  and  in  as  much  as  the  feme 
was  nor  do\va>)le  of  ufes,  her  father  and  friends  upon  her  raariiage  procured  the  baron  to  take 
cftate  of  the  feoffees  or  others  feifed  to  his  ufe  to  him  and  tiis  feme  before  or  after  marriage  for 
their  lives  or  in  tail  for  a  competent  provifion  for  the  feme  after  the  death  of  the  baron,  now  this 
Aatute  transferred  the  poiTeflion  to  ihc  ufe  by  which  the  barons  were  feifed  accordingly>  and  cbn- 
fequently  if  further  provifion  had  not  been  made,  the  femes  would  have  had  both  dower  and  join- 
ture ;  fur  no  collateral  fatis faction  or  recompence  can  bar  any  right  or  title  of  inheritance  or 
franktenement.    4  Rep.  i.  b.  1.  a.  Vernon's  cafe  \  This  is  left  out  in  the  abridgmervts. 

Tho*  this  ftatute  particularly  exprclies  thofe  five  forms,  viz.  ift.  To  the  baton  and  fia»  and  th$ 
hcin  of  the  haron*  idly.  To  tlie  baron  and  feme  and  tit  heirs  of  their  two  ledtet,  jdly.  To  the 
baron  and  feme  arti  to  tl^e  heirs  cf  tU  bodies  cf  we  of  thrm,  4thly.  To  the  baron  and  ferae  /er  their 
lives.  5thly.  To  the  baron  and  icmcforfbc  life  of  the  f'txe.  Yet  thefe  are  only  for  examples* 
and  not  to  exclude  other  eftates  to  the  like  effedl,  and  agreeing  with  the  inrent  of  the  makers. 
And  tho'  the  /ttter  of  the  a^l  impfnts  a  joint  efiau^  and  alfo  the  word  (jointure)  therein  mentioned 
implies  the  faiT\ey  yet  it  was  refolved  that  rftaic  limited  to  the  kironfor  lift,  rcm..imltr  /?  the  feme  for 
life,  for  her  jointure  is  within  the  intent  of  this  adt,  it  being  of  one  and  the  fame  efFeA,  and  the 
one  as  beneficial  to  her  as  the  other.    4  Rep.  r.  a.    The  fecond  rcfolution  in  Vernon's  cafe. 

If  a  jointure  be  made  to  the  i»  ife,  according  to  the  purview  of  this  Itatute  it  is  a  bar  of  her 
dower,  fo  as  the  woman  fhall  not  have  both  jointure  and  dower :  and  to  tlie  making  of  a  perfect 
jointure  within  *  that  flatutey/x*  thingi  are  to  be  ohfavtd.  ifl.  Her  jointure  by  the  61*11  limitation 
is  to  take  cffe^^i  for  bet  life  in  poffeffion  or  profit  prffmlly  after  §  the  d€<tafe  of  her  bufhand.  idly.  J  ThaC 
it  be  for  the  ttrm  of  hfrewn  life  «r  greater  efttrte,  3dly.  f  It  muft  be  mad4  to  herfelff  and  to  no  otbtr 
for  her,  4thly.  ^  It  mufl  be  made  in  faiisfafiion  of  her  whfle  d-raf^r,  and  not  of  part  of  her  dower. 
5thly.  II  It  muft  either  be  expreft'ed  or  avfrrfd  to  be  injtttitfae/ion  of  her  dower.  And  6thly.  It  may 
be  made  either  b/fore  or  after  marrii?^,     Co.  Lit.  36.  h. 

§  If  baron  makes  a  feoffhient  to  the  ufe  of  himjUf  for  lift,  and  after  to  the  ufe  of  B.  for  Ifi,  eud 
after  to  the  ufe  q(  his  tvife  for  life  for  h*r  jointwe  ;  this  is  not  within  the  aft  the'  B.  ihouM  die, 
living  the  hufband.    4  Rep.  2.  0.    1    So  if  it  be  made  to  a  firunrtrfor  bit  /[/>,  oiu/  after  to  tki  v;if9 
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Jv  Vife^  for  her  Jomtura.  Beeaufe  at  the  time  when  the  limitations  were  made,  they  were  out  ef 
the  Macule,  as  being  uncertain  whether  ber  eftate  woukl  take  effeA  immediately  on  the  death  of 
the  baron»  as: by  the  Aatute  it  ought,  and  no  4*  fitljfuia  rusnt  can  maKe  them  within  the  aft; 
and  therefore*  tho'  in  fuch  cafes,  the  enters  and  takex  the  profits,  yet  (he  Ihall  have  dower  in  the 
refidoe  i  for  if  the  z€t  does  not  bar  her,  the  common  law  will  not.  4.  Rep.  1.  b.  in  Vemoo*! 
cafe.-— ^o.  Lift.  36.  b.  S.  P,  .j.  See  Wood  v.  Shirely. 

I  For  an  eftnte^r  lift  or  Hvet  of%m*xr  mamy  9ibert,  or  to  her/or  100  or  Teoo^f«rf,  K;c  if  ihe  fe 
long  livCf  or  without  fuch  Umication  is  no  bar  of  her  dower,  tho*  they  be  expreftly  made  in  latis- 
fadUon  of  her  dower ;  beeaufe  'tis  nut  within  the  faid  llatute.    Co.  Litt.  36.  b. 

f  If  an  eftate  be  made  to  others  in  ft$  fimplf^  ^for  htr  lift  \ipm  trvfit  fo  asjthe  eftjte  remains  in 
them  ;  albeit,  it  be  for  her  benefit,  and  by  her  a(wnt,  and  by  txfnft  vmrdi  to  he  infullfatufaSim 
of  htr  dowtr,  yet  this  is  no  bar  of  her  dower.    Co.  Litt.  36.  b. 

^  If  lofuis  firt  cotivtyid  to  the  wife  before  marriage /or  ^orf  of  her  jmoturvf  and  after  marriage 
more  lands  are  conveyed  to  her  for  her  full  jointure,  and  in  fatisnfUon  of  all  her  dower,  and  theci 
the  baron  dies  t  if  the  wile  nuaivts  the  land  conveyed  to  her  ufe  afier  the  wiarriags^  (he  (hall  have 
the  land  conveyed  before  the  marriage,  and  her  dewer  alfo  in  the  relidue ;  for  land  conveyed  to 
ber  for  part  of  her  jointuret  or  in  fatisfacHon  of  part  of  her  dower,  is  no  bar  (for  the  uHcertamty) 
of  any  part  of  her  dower,    4  Rep.  3.  a.  Vernon's  cafe. 

H  A  Hivife  by  will  Can't  be  averred  to  be  in  fatiafaAiou  of  ber  dower  tmUfs  it  be  fo  exfrtjfti 
Qq,  Litt.  36.  b.  Sec  (1}  Fofter  v.  Pitfall. 

S.  7.  Provided  that  if  any  fuch  woman  hi  lawfully  eviffedfrom  her 

jointure^  or  any  part  thereof  Juch  woman  Jhall  be  endowed  of  as  much 

of  the  refidue  of  ber  hujbandfs  tenements^  as  the  lands  fo  eviHed  Jhall 

amount  unto. 

Sf  if  the  S.  9.  Provided  alfoy  that  if  any  wife  Jhall  have  lands  affured  afier 

^m^M^   ^^^^^^S^  ^^  j^inturcy  except  the  ajfurance  be  made  by  a£l  of  parlia-* 

twtttJ-ef      ^n^^  9  Jhi  may  at  her  liberty^  after  the  death  of  ber  bufband^  refute  the 

Ihe  cannot-  lands  to  her  affured  in  jointure^  and  demand  her  dower  according  t§ 

waive  it      ^^^  common  law. 

after  her 

baron's  death  and  take  dower,  and  this  by  force  of  this  provifo.    a  Rep.  3.  a.  the  fourth  refolo- 

tioa  in  Vernon's  cafe* 

See  (I)  Ld.  3.  WhcTCtf  man  maief  his  feme  joint  purchafor  with  himfelf  after 
miribfi^o  '^^  coverture^  of  any  eftate  of  franktenement,  unlefs  it  be  to'hitn  and 
this  cafe  be-  his  feme  and  their  heirs  in  fee  fimple;  this  is  a  bar  of  dower,  if  (he 
ing  mifre-  agrees  to  the  jointure  after  the  death  of  her  hulband;  contra  of  fee 
Ss'bcfn"^  J^^'^  ^^^  fuch  jointure  is  not  mentioned  in  the  ftatute.  Nor  f  A- 
within  this  vije  of  land  by  baron  to  feme  by  teflament  is  no  bar  to  the  dower  \ 
ftatute,  for  this  is  a  benevolence  and  not  a  jointure  i  quod  nota  per  juftici*^ 
bdoJTf  to   ^^'    ^^'  Dower,  pi.  69.  cites  6  E.  6. 

the  ftatute  of  11  H.  7.  ao.— And  Ld.  Dyer  farther  faid,  that  the  reafon  reported  by  Brooke,  that 
fee  fimple  is  not  a  jointure  within  this  a6l,  is  beeaufe  fuch  jointure  is  not  fpoke  of  in  the  ftatute ; 
but  that  this  is  no  reafon  in  law  for  three  caufes.  ift.  Beeaufe  the  priocipal  cafe  at  bar,  and  di- 
vers other  cafes  put  before  were  out  of  the  words  of  the  adt,  and  yet  within  the  equity  and  inten* 
tion  ot  it.  adly.  Beeaufe  it  agrees  with  the  defcription  of  a  jointure  a^eed  and  rcfolved  before* 
{See  (£)  and  (1)  Vemon's  cnfe.l  3dly.  He  faid,  that  this  eftate  in/cr  fimfih  h  'u/itlfio  the  txy^rff 
letter  of  the  of  I ;  for  the  words  of  the  faid  provifo  vet  for  tvmtf  Ift  *  or  othinviji  ift  jointuroy  which 
word  (otberwft)  extends  to  all  (^hcr  eftates  conveyed  to  the  feme  not  mentioned  befivre  in  the 
aA  ;  for  all  other  eftates,  which  are  as  benefici<il  to  the  feme,  or  more  than  the  eftates  mention- 
ed  in  the' a^,  are  within  this  word  (otherwife).  For,  note  that  this  word  is  mi  W^itr,  but 
(otherwife)  in  jointure,  i.  e.  for  a  jointure,  as  much  as  to  fay,  having  all  the  effeA  of  incidents 
to  a  jointure  implied  in  the  faid  five  examples,  or  more.    4  Rep.'  3.  b.  in  Vernon^  cafe.  ■ 

*  Thefe  words  are  omitted  in  the  ab<.  idgement  of  the  ftatutes,  hut  arc  in  S.  9.  of  the  ftatutes  at  largtw 
■  ■  f  4  Rep.  4.inysRNoy's  cafe,  the  reporter  in  a  note  there  fays,  this  is  good  law  if  well 
underftood ;  and  as  to  this  fome  have  faid,  that  no  eftate  devifed  by  will  can  be  a-  jointure, 
ift.  Beeaufe  at  the  time  of  making  this  ftatute,  a  devife  could  not  be  made;  for  the  17  H.  8. 
ir.iiuferred  ttie  eftate  to  the  ufe,  and  no  ^and  wasdevifable  till  32  H.  8.  fo  that  a  devife  of  land, 
which  could  not  then  \^  made,  could  not  be  within  the  a 7  H.  8.  adiy.  Every  joiiUure  intended 
within  27  H.  8.  is  made  before  or  during  the  coverture,  whereas  a  devife  takes  effeft  after  the 
baroii's  death.    But  notwithftanding  thefe  reafons,  it  has  beea  refolve^i  thai  if  a  iban  dit^  to  Ui 
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f cm  far  lift  gmersUff  this  catimt  in  avet  red  to  htfor  theiwiture  of  the  fefn«|  an^tlffatlsfiiAion  of  dower* 
I  ft.  Bccauie  devife  impoits  conAdeiation  in  itfel^  and  as  it  cannot  be  averred  to  the  ufeof  aof 
«)tlier  th»n  the  devifee,  unlefs  exurelTcd  in  the  will,  To  neither  can  it  be  averred  for  a  jointure, 
unlefs  therein  expreiTed,  but  Ihall'  be  taken  as  a  bencvnlcoce,  and  fo  is  Brooke  to  be  intended, 
idly.  All  the  wiU  of  lands  by  the  jx  and  34  H*  8.  mad  be  in  writing  and  no  averment  to  be  taken 
dehorsy  buc  wlut  can  be  inferred  from  the  words  in  it.  But  if  one  dtviff  to  her  for  hft  or  in  taHf  QPr. 
for  htr  jointw^ty  tmd  in  fatiiftiflku  ofdomter^  this  is  a  jointure  within  the  act  of  27  H.  8.  fur  as  eftacn 
made  for  life  for  her  jointure  before  marriage,  is  within  the  equity,  fo  if  made  by  devife  which 
takes  effeA  after  diffolntitMi  of  the  marriage  by  death,  is  within  the  ^^  H.  8*  and  tho*  land 
was  not  devifable  till  3a  H.  8*  yet  a  later  act  is  frequently  taken  withio  the  equity  of  one  made  long 
before.  Cited  as  m  the  court  of  wards.  Mich.  38  3e  39  Eliz,  Leaker.  Ratidall.  ■.  ■  And 
{pt  (I)  Foftcr  v.  PittfaU. 

4.  A.  the  bar^n  purchafed  lands  to  him  and  At,  bh  tc;^,  and  to  S.  c.  cited 
thf  hein  male  of  their  two  bodies.     Adjudged,  that  this  was  within  f^^J;,^ 
the  intent  of  the  ftatute*  tho'  it  be  none  of  the  five  eftates  firft  ^^^ 
limited  therein,  and  that  Ihe  is  thereb;^  barred  of  her  dower,  fo  as 

that  flie  ihall  not  have  her  dower  and  jointure  alfo,    p.  97.  b.  pi, 
48,  Pafch.  1  Mar.  the  Dutcbefs  of  Somerfet's  cafe. 

5.  An  cftate  was  given  by  the  baron  to  the  feme  upon  an  exprefi  a.  'tnr»^ 
condition  to  perform  his  willy  which  imports  a  confideration  of  mak-  ^-  ^-^^^ 
ing  the  cftate  5  yet  it  may  be  averred  to  be  for  the  jointure  of  the  feme  5  p^l^biT 
for  th^  one  confideration  ftands  with  the  other,  and  tho'  not  expref-  uds  m  the 
fed,  yet  may  be  averred.    4  Rep.  3.  a.  b.  5,  refolution  in  Vernon's  «fe  of  ^»»- 
cafe,  aiid  cites  D.  146.  4  &  5  P.  &  M,     Villers  v.  Beaumont.  "ST^ 

fbeir  heirs  for  ever,  with  condition^  tb.U  if  Jh*  furvivt  him  Jbt  fbouldpay  fitth  fums  iMf  txcuing  sooH 
to  [ucb  perjoni  as  be  by  his  Lift  wiH  JhouU  ttppqim,  Aftrrwards,  be  l)y  his  will  appointed  certaia 
fums  to  hie  paid  by  certain  perfonsi  and  devifed  the  refidue  of  his  lands  to  divers  of  his  kindred, 
and  diedi  having  no  ittue.  She  brought  dower  againlk  tlie  devifees,  who  pleaded  the  f^ffmenc 
aforefaidy  and  av^rreel  the  fame  to  it  made  for  the  jointut  e  of  toe  demamUnt^  But  becaufe  no  other 
ip^ur  or  citcumftjnce  nuas  f  roved  to  verify  toe  avirment  \  the  court  incited  the  jury  to  find  for  tba 
demandant,  which  they  did  accordingly.     Le.  311.  Mich.  32  £lia«.C.  B.  Tracy  v.  lyie. 

6.  A.  made  zfeopnent  upon  condition  to  enfeoff  his  fon^  andM.  his  Bmtzh^ 
fofCs  wife  in  tait^  remainder  to  the  right  heirs  of  the  feoffor.    The  j;"'"  ^'^ 
cftate  is  made,  and  the  fon  dies.     This  is  a  jointure  within  this  v^^/*" 
ftatute,  tho'  fhe  claims  by  the  feoffees,  and  not  by  the  ancettor^  and  makea]w^ 
(he  Oisdl  be  barred  (o  demapd  her  dower.    Mo.  28.  pi.  91.  Trin.  f^^''^^ »<< 
3  EUz.  Anon..  -^-^ 

Mo.  29.  in  pi.  91,    Anoq, 

n.  The  father  ^  the  baron  purfuant  to  articles  of  marriage  to  be  4Kep.a.K 
had  between  the  fon  and  M,  enfeoffed  J,  S.  and  T.  S.  before  the  mar^  (0  cites  s. 
fiage  to  the  uTe  of  M.  for  her  life,    The  marriage  took  effcA;  the  ^gTi^J!?! 
father  died)  then  the  baron  died ;  $md  (he  queftion  was,  if  M.  fliould  91!  Trin.  j 
have  the  la|ids  fettled,  and  alfo  dower  out  of  the  other  lands  of  her  Kiiz.Anoiu 
baron,  becaufe  (he  was  nU  wife  at  the  time  of  the  fettlement^  nor  was  J^^'  **** 
|t  made  of  the  (ands  of  the  baron^  nor  by  the  baron.     And  the  opinion  fays,  tlSt 
was,  that  it  wa$  bar  of  dower,    D.  228.  a.  b.  pi.  46.   Hill.  6  Eliz.  i>yer  in  tii« 

AOltonrs  cafe.  manufcriyt 

•   •    ■   *  of  this  cafe 

feems  of  opinion  that  the  feme  fball  not  be  barred ;  becaafe  it  v>at  wot  made  in  cmfi*Uration  of 
joimtutef  not  of  lundi  of  or  ^|  the  baton  according  to  this  a^.— In  this  cafe,  another  que  (lion  was,  if 
the  faid  M.  (hould  be  received  to  aver  and  prove  by  commil^oK  in  the  court  of  w^nls,  (where  the  cafe 
was  depending)  that  the  faid  feojf.ncnt  was  not  littended  or]  thouf^ht  of  fvr  harjeAiturey  but  that  fhe  ff->>uli 
pe  at  liberty  to  demand  her  dvwer  after   her  bar  on*  s  drathy     D,  zaS.  b.  fgUt  nothing  wat  faid  to 

this  point t.—— An  aflurance  was  made  to  a  woman >  to  the  intent  it  (hould  be  for  ■  her 
ioiaiurei  but  was  uqt  fo  esprefied  iu  the  deed.  The  court  was  of  opiniojii  that  it  may  be  mvened 
'  thai 
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that  k  watfir  sjn^tm^'mni  tkiijuch  avermemi  wot  mi  traverfahk.    Ow.  33.  Trin.  7  Eliz.  Anoa« 
>  Ibid,  uysythat  it  wat  10  between  Che  Qiieen  anU  dame  Beaumont. 

Jointure  before  marriage  is  a  bar  of  dower,  if  Ibe  was  a  party  to  the  fettlement,  and  ofare^ 
and  it  it  exprejfed,  that  it  (hall  be  in  bar,  but  if  it  is  not  fo  exprelled,  it  Ihall  never  be  aTerred  to 
be  in  bar,  and  fo  is  Vernon's  casi  ;  and  tbo'  the  fettlcment  was  in  conAderation  of  a  portion  in 
marriage,  yet  it  not  appearing  that  the  f^attiis  intendtd  it  to  be  in  bar  of  dower,  (which  is  a  diffe- 
rent confideration  from  that  of  a  marriage  portion)  it  was  held  in  doroo  proc.  that  notbhfg  bat 
a  plain  aod  *  exprefs  intention  of  the  paities  ItmXi  bar  the  right  of  dower,  per  Cur.  9  Mqd.  152. 
Trin.  11  Geo.  in  cnfe  of  Charles  v.  Andrews,  cites  it  a  a  cafe  in  1717,  between  Lawrence 
T«  Lawrence.        •*  Fin*  R.  36$.  Exton  v.  St.  John. 

8.  Jointure  upon  condition  is  a  bar  of  dower  within  the  words  and 
intent  of  the  ad  of  27  H,  8.  10.  if  the  wife  after  the  death  of  her 
baron  accepts  it,  4  Rep.  2.  b".  (h)  Mich.  14  2(  J5  Eliz.  Vernon's 
cafe. 
But  cftatc  g.  If  baron  makes  a  feoffment  for  another* s  life  to  the  ufe  of  his 
blron^o  fi^for  f^er  jointure^  this  is  not  a  jointure  within  the  27  H.  8.  10. 
his  wife.  For  it  is  not  for  the  life  of  the  feme,  and  tiiis  may  determine  without 
^aramte  vi- "  the  0^  or  default  of  the  wifcy  during  her  life,  and  fo.  fhc  may  be  dcfti- 
ft^te'T'     tute  of  a  livelyhood.    4  Rep.  2.  b.  3,  in  Vernon's  cafe, 

jointure,  is  an  eHate  for  her  life,  and  (onrnt  dtt^rmn*  "jcuUut  her  twn  aSj  and  is  therefore  a  jolnturo 
withia  the  aA  of  27  H.  B.  10.  Ibid. 

A.  dcvifid  all  hit  iindi  to  his  wifgy  and  died  ;  fit  entzird  by  force  of  the  will,  tm^  nfter  tcok  hevvni 
She  brought  dower  of  part,  and  this  was  pleaded  to  the  a^ion.  Dyer  thought  it  no  plea ;  for 
that  this  pofleflion  by  tlie  will  was  only  a  fuCpenfion  of  her  dower  durin;;  the  time,  the  eftate  by 
the  will  being  not  fo  great  and  durable  as  the  eflate  now  demanded.  But  Wefton  contra,  and 
that  the  one  is  no  more  a  franktenement  than  the  other,  and  therefore  the  one  extinguiihes  the 
other,  and  bethought  it  as  ftrong  as  a  jointure.  Bendlows  thought,  that  when  (he  had  an  inte^ 
reil  in  the  land  upon  tliis  condition,  the  taking  baron  after  was  a  bar  of  her  dower,  it  being  her 
pwn  a€l«    Mo.  31.  pi*  103.  Trin.  3  Eliz.  Anon. 

10,  Land  was  fettled  by  J.  S.  unde  of  the  baron  upon  the  baron 
and  feme  for  a  jointure^  and  to  the  heirs  of  the  body  of  the  baron; 
the  haron  dies  Jeifed  of  other  lands  infee^Jhe  with  fome  friends  of  her 
confederacy,  entered  privately  into  the  fettled  land  and  claimed  it  for 
bit  iointurei  andytt  waived  the  poffejfion  and  brought  dower  of  the 
whoUj  and  had  a  full  third  part  of  alt  ajjigned  out  of  the  other  land 
by  the  (heriff,  who  was  not  let  into  the  defign ;  after  which  Jbe  en-^ 
tered  publickly  into  the  jointured  land^  and  brought  trefpafs  agaxnft  P. 
the  ter-tenant  for  keeping  her  out.     P.  pleaded  the  feoffment  of  B. 
andjuftified;  the  plaintiff  replied^  that  before  B.  anything  had,  J,  S. 
was  feifed  and  gave  to  B.  and  her  ut  fupra ;  P.  rejoined,  that  the 
eftate  was  made  for  her  jointure,  and  that  after  B.*s  death,  and  be- 
fore the  trefpafs  (he  brought  dower  and  recovered,  &c,  and  averred 
that  the  land  conveyed  for  her  jointure  is  no  part  of  the  land  aifign- 
ed  for  her  dower ;  plaintiff  fur-rejoined,  that  before  dower  brought 
£hc'  entered  claiming  it  for  her  jointure ;  defendant  by  way  of  re- 
butter faid,  that  (he  (hould  not  be  admitted  to  fay  this  againft  the 
record  of  recovery  on  the  writ  of  dower ;  plaintiff  demurs.    It  was 
infifted  for  the  plaintiff,  that  the  entry  gave  her  adhial  feifin  of  the 
land  which  cannot  be  waived  or  divefted  by  bringing  the  writ 
of  dower ;  but  it  was  anfwered,  that,  tho'  fhe  may  not  waive  it, 
yet  fhe  may  foreclofe  and  conclude  berfelf  from  claiming  the  (aid 
effate,  and  that  ibe  has  fo  done  here  j  becaufe  the  bringing  dower^ 
and  judgment  thereupon  affirms  that  (he  has  only  tide  of  dower 
and  confequently  no  eltate,  and  is  ejloppel  to  claim  any  efate  in  any 
X  p<irty 
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fart^  if  which  Jhe  demanded  dower ;  and  tbis  was  affirmed  per  tot 
Cur.  4  Rep.  4.  b.  to  5,  b,  cited  by  the  reporter  as  about  the  18 
£liz.  Sharp  y,  Purflow. 

11.  If  a  jointure  be  made  to  a  wife  of  lands  before  the  coverture^  But  //"the 
?yid  after  the  haron  and  feme  alien  hj  fine  diofe  lands,  (he  fhaii  not  {"J?'""' 
be  endowed  of  any  other  lands  of  her  baron.    Co*  Litt.  36.  b.  made^/^er 

marrta^e^  there  nonvithftanding  fucli  alienation,  yet  feeing  her  ffiats  was  onpncUy  waivahJt^  and 
l«cr  time  of  eledtion  was  not  till  after  the  death  of  her  h.iron,  Ihc  may  claim  her  dower  in  the  re- 
fiduc;  whereas  in  the  other  cafe  the  jointure  being  made  before  marriage  was  not  waivable  at 
all.    Co.  Litt.  36.  b S.  P.  agreed  per  tot.  Cur.  Bulf.  173.  Trin  9  Jac,  Anon. 

12.  The  baron  covenanted  to  Jland  feifed  to  the  ufe  of  himfelf  in  2  Roll.  R. 
/fliV,  and  for  default  offuch  ijfue  to  the  ufe  of  M.  his  wife  for  her  life^  3  3-^j  ^^ 
remainder  over,  after  which  he  made  a  feoffment  to  the  ufe  of  him-  /J^^  pj,  ,^ 
Ijjlf  and  his  wife  for  their  lives  for  a  jointure  to  her  j  the  baron  djed  s.  c— 
without  ifliie.     This  jointure  was  pleaded  in  bar  of  dower,  but  ad-  J«"*^-  V^ 
judged  to  be  no  bar ;  becaufe  the  feme  is  remitted  and  in  of  her  firft  \^l\^^^ 
eftate,  and  the  jointure  avoided.     See  Mo.  872.  Hill,  10  Jac.  Rot,  that  wvt 
810.  Wood  vC  Shirley,  and  Cro.  J.  488,  489.    Trin.  16  Jac,  c^ate  upon 

Bpcp  ^    -f      >  -T    ^  «'thc  firft 

•  •'^»  ^^  ^*  ConvcyanM 

was  not  a*  jointure  to  bar  dower,  though  fo  limited,  and  (he  entered  and  claimed  it  ;fora  jointur* 
to  bar  doiver  ought  to  be  immediate  at  the  baron's  death,  and  the  remainders  limited  after  M/s  death 
by  the  different  deeds  being  to  different  perfons  ihe  cannot  waive  the  fidl  eftate  in  prejudice  of 
^  tliird  perfon  and  is  remitted  ngleus  voleni  to  the  fir(t  eftotCi  ai^d  cites  S.  P.  adjudged  41  E.  ^. 
17.  John  Say's  cafe,  •*["  rAOl 

(I)  Forfeiture^  &c,  by  ii  H.  7.  20. 

!•     1 1  ^«  7«       T^  ^^y  'vvoman  which  /ball  have  any  ejlate  in  doxv^  +  A  con- 
cap  %Q.f  1.      -«  er.orfir  term  of  life,  or  \  in  tail,  jointly  with  {^^^^^ 
her  hufbandj  or  to  herfclf^  in  any  lands  or  hereditaments  of  the  tnben*  of  lands  to 
tance^  or  purchafe  of  her  hufband^  or  given  to  the  hufband  and  wife  in  1»|"  and  liis 
iail^  or  for  lifcy  by  any  of  the  ancejtors  of  the  hufband^  Jhall^  being  fole^  TblrUir  ' 
or  with  any  after  taken  hufiandy  difcontinue^  alien,  relcafe  or  confirm  fer^jinfUj 
with  warrantyyor  by  covin  fuffer  any  recovery  ofthefamc^allfuch  rr-.  isabencvo- 
rw^r/Vj,  difcontinuanceSy  alienations^  and  warranties^  (hall  he  t  void*     *^"^*  ^^^ 
^     J  '  '  jy  +  not  a  join- 

ture I  per  jufliciarins,  quod  nota.  Bi.  Dower,  pi.  69.  cites  6  £.  6.  But  D.  248.  pi.  78.  con- 
tra by  three  J.  againfl  two.  Hill.  8  Eliz.  in  Sir  Maurice  Dennis's  cafe,  but  at  the  end  of  the 
cafe  this  of  Br.  Dower,  pi.  69.  is  cited  and  faid  to  be  with  the  two  J.  Dyer  Ch.  J.  thoiighc 

that  tho*  a  fee  fimple  be  appointed  over  to  the  feme,  where  a  joint  eft.Ve  is  m.ide  to  baron  and 
feme  in  fee,  it  may  be  averred,  unlcfs  exprcflcd  in  the  conveyance  to  the  contrary,  to  be  \\n 
jundlura  contm  to  Br.  tit.  Dower,  D.  317.  b.  pi.  7.  Mich.  14&  15  Eliz.— And  Lord  D)cr  f  lid 
that  thi&  cafe  of  Rv*  wus  mifreix>rted,  for  true  it  is  that  it  wa&  refolved,  that  an  eftare  in  fee  fimplo 
conveyed  to  the  feme  was  not  iny  jointure  within  the  ftatute,  yet  that  is  to  be  intend  rd  within  tiia 
ftatute  of  Ti  H.  7.cap.  20.  which  onnot  be  extended  either  in  letter  or  intention  where  feme  luf 
eftate  in  fee  fimple;  for  it  would  be  repugnant  to  the  eftate  .ind  ^(^ainft  a  rule  in  law  to  reflctin 
the  alienation  of  fuch  eftate,  nor  is  it  within  the  letter  or  intent  of  the  adt ;  but  he  f.nd  that  fuch 
eft.itc  was  a  jointure  within  the  equity  of  the  (latute  \  27  H.  8.  xo.  as  was  refolved  in  Df  NNiti's 
cafe,  4  Rep.  3.  b.  in  Vernon  s  cafe.— f  See  more  of  this  as  to  the  (tat.  27  H.  8.  cap.  i:^.  Jt  ( H) 
■  ■  Bridgm.  136.  Arg.  cites  4  Rep,  3.  ut  fup.  as  if  it  was  refolved  in  Vernon's  cafe  iheic,  hut 
I  do  not  obferve  that  it  was  otherwife  than  as  faid  by  Lord  Dyer.— —A  man  and  woman,  hcin^ 
juMUtumti  in  fit  of  a  manor,  initr^Marntdy  iw/ afterwards  kvud  afint  Thereof  to  a  ftranfjer,  xvln>  /rn- 
dfTtdxt  to  them  in  tat/,  they  h^iivc  ijue  thtte  tiitighterti  the  baron  dies ;  the  ftme  takes  ajtc^nj  huror^ 
AN^they  Itvy  a  fine  ard  re^take  it  in  Jf>rtial  t^i/;  the  feme  dies  witliout  iffue  by  the  fecoml  b.iron  j 
the  daugbieis  eater ;  a  lellee  for  years  of  the  (ecoad  baron  diftreius  a  copyholder  fur  his  rent ;  he 

brings 
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bringf  a  repltvtn  t  the  ether  ayows,  and  did  not  aver  the  life  of  the  lecond  faaratit  and  for  ttel 
caufe,  it  was  held  to  be  ill ;  and  ic  v.2s  here  moved,  lit  Whether  the  firft  eftate  tail  be  withm 
the  ftat.  of  1 1  H.  7.  and  held  clearly,  chat  for  the  one  imiety  U  v/ds,  bat  for  the  other,  not ;  adlf  . 
Whether  the  eftate  in  fee  be  within  the  ilatuce  of  1 1  H.  7.  and  it  was  held  bf  allthejoftkeiy  that 
it  was  noty  for  it  may  go  to  a  collateral  heir  ;  and  this  ftatute  doth  pot  fmfuUf  hiU  far  tit  heir  in 
tailon\j9  Cro*  £•  524-  Mich.  3S  &  39  £hz.  B'  R.  Lau{[hcer  v.  Humphrey.  S.  C  cited  D.  24^ 
Marg.  pi.  78.  fays,  that  this  eftate  was  made  in  fee  by  the  baron  to  the  feme,  and  is  not  any  j6ia« 
tare  within  the  11  H.  7.  CopyMd  UnAs  were  farrei^iered  according  to  the  ciiftomi»rir  nfi 

9/  JC.  sjid  M,  his  wift  and  tUit  bars  lawfully  btgottM  ( who  were  admitted  accordingly)  nmmmUr  h 
S.im  ft$\  R.  died,  M.  aliened,  Two'quelVions  arofe ;  ift.  If  copyhold  lands  are  within  the  ti 
H*  7.  ao.  and  adly.  If  furrei^der  to  haron  and  feme  and  their  heirs  lawfully  begotten  (with  re- 
mainder over)  be  a  fee  tail ;  as  to  the  firft  it  was  held  by  Newdigate  J.  and  Glyn  Ch.  J.  that  they 
are  not ;  for  by  Glyn  they  are  not  named,  nor  are  they  within  the  mifchief  of  this  a£t :  becaufe 
they  cannot  convey  by  warranty,  &c.  nor  any  other  way  than  by  fuirender ;  as  (o  the  (econd 
point,  Newdigate  held  this  a  fee  Jimtle  (m  jt.  aim/  M,)  and  not  an  eftate  tail,  hetawje  it  it  w*  utn» 
uamd^fvihai  h^dy  ;  and  Warburton  J.  to  tlie  fame  intent,  but  Glyn  as  to  this  fecond  point  (airft 
he  would  not  deliver  any  oiiinion,  t\ye  tirft  being  fo  apparent ;  and  Co  judgment  was  entered  ac- 
cordingly for  the  defendant,  z  Sid.  41.  73.  Hill.  1657.  Harrington  v*  Smith.— S.  C.  cited  Ar^* 
4  Mod.  85.  that  the  alienation  of  a  copyhold  which  the  feme  had  jointly  with  her  hufband  w^s 
^judged  nut  within  the  ftatute.  But  where  the  Ifn'on  and  feme  nutre  totyholdtri  to  thrm  and  their 

i.  i'  f ,  and  the  barm  pHrchaftb  tbt  frtthold to  bin  and  bit  wife  andtU  beirs  of  their  two  bodies,  and  the 
baino  tlics  leavin*;'  ilTue,  and  the  feme  enten  and  fuffers  a  common  recovery  and  the  heir  may  en- 
ter by  this  ftatute ;  becaufe  the  copyhold  was  extinguilhed  by  acceptance  of  tlie  new  eftate.  Cro« 
£.  94.  Hill.  a6  Eliz.  C.  B.  Stockbridge*s  cafe.-^Ja  if  a  man  taknf^mt  eofyboUtrm  fu^  and  then  lie 
futtbajei  the  freehold  of  the  co^yboIJto  him  and  bis  tvife  in  tail,  this  was  agreed  Arg.  tp  be  a  jointure 
within  the  ftatute ;  becaufe  the  copyhuld  is  extina,  and  all  this  is  in  the  feme  by  the  purchafe  of 
the  baron  when  (he  accepts  the  purchafe  after  the  baron's  death.  Palm.  217-  Mich.  19  Jac.  B.  R. 
in  cafe  of  Kinafton  v.  Loyd.— — +  It  is  void  as  to  ft  rangers,  but  not  bavetn  feoffor  and  feoffee  ^ 
]Br.  Cgunterple  uf  Voucher,  5(c.  pi.  i,  cites  27  H.  S.  23.  by  Fitaherbert. 

S.  2.  And  it  Jhull  he  lawful  to  every  perfon^  to  whom  the  inheritance 
after  the  deceaje  of  the  woman  fhould  appertain^  to  enter  as  if  nofucb 
difcontinuancey  warranty^  nor  recovery^  had  been  had. 

S.  3.  4^d  if  any  of  the  faid  hujbands  and  women  do  make  orjuffer 
anyfuch  difcontinuance^  alienations^  warranties^  or  recoveries^  ttjhaU 
he  lawful  tj  the  perfons  to  whom  the  tenements  Jbould  belong  after  tbg 
deceafe  of  the  faid  womcn^  to  enter  according  tofucb  title  ai  if  the  fame 
women  had  been  dead* 

S.  4.  Provided  thai  the  faid  women^  after  the  deceaje  of  their  huf^ 
bands^  may  re-enter  according  to  their  fr/l  e/late, 

S.  5.  Jnd  ifthf  woman  at  the  time  offtuh  difcontinuance^  l^c,  befoUy 
fiejhall  be  barred  of  her  title. 

S,  6.  Jnd  theterfon  to  whom  the  title  Jhould  bekng  after  the  deceafe 
ofthe  woman  Jhall  immediately  enter, 

S.  7.  Provided  alfoy  that  this  a^  extend  riot  to  avoid  any  recovery 
difcontinuanccy  or  warranty^  after  the  fofyn  aforefaid  afore  this  time 
bad  made  andfujferedy  but  only  where  the  faid  hufband  andwoman^  or 
either  of  them  now  being  alive^  or  any  other  to  their  ufe^  now  having 
interefi  and  title  to  the  faid  manors,  landsy  tenements^  or  other  heredi'* 
tamentsy  aliened^  difcontinuedy  orfuffered  to  be  recovered  after  the  fvrm 
aforefaidy  and  therefore  now  taking  the  iffues  and  profits^  or  any  other 
perfin  or  perfons  to  their  ufe. 

S*  8.  Provided  that  this  ail  extend  not  to  any  fuch  recovery  or  dif- 
continuance  to  be  had  with  the  heirs  next  inheritable  to  the  woman. 

S,  9.  Or  where  theyy  that  next  after  the  death  of  the  woman  fhoutd 
have  t'/late  of  inheritance  in  the  tenementSy  be  ajfenting  to  thfjaid  rr- 
coveriesy  where  the  fame  ajfent  is  of  record  or  inroiled. 

S.  10.  Provided  alfo^  that  it  fiall  be  lawful  to  every  fuch  woman 

after 
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iftir  the  death  ofberfirft  bujband^  to  gtve^fell^  er  maki  difcmiinuance^ 
pr  term  of  her  Ufe  only* 

2.  A.  before  tbe  ftatute  of  27  H.  8.  10.  enfeoffed  W.  S.  and  BnN.C. 
W.  R.  to  the  ufe  of  htmfelf  and  M,  {then)  his  ioife  in  tail  fpecial^  re-  3 J  ^'J'J^ 
maihder  to  the  ufe  of  A.  in  /general  tail^  remainder  to  A,'s  right  heirs ;  *  ** 
then  the  ftatute  of  27  H.  §•  10.  wa^  made.  A.  and  M,  were  feifed; 
A,  died ;  a  formedon  in  defcender  was  brought  againji  M,  and  recover 
ry  was  had  againji  her  by  nient  dedire  the  firft  day,  but  not  fiud  diat 
execution  was  fued ;  it  was  held  by  all  the  juftices,  that  this  is  with- 
in the  words  of  this  ftatute;  but  that  however  if  it  be  not  within 
the  words,  it  is  within  the  equity  of  it;  and  that  the  not  alleging 
that  execution  was  fued  of  the  recovery  is  not  material  \  for  die  ftatute 
(peaks  of  recovery  only,  and  it  is  a  recovery,  tho*  there  be  no  ex- 
ecution and  the  uatute  intends  recoveries  without  execution,  as  is 
made  appear  by  a  provifo  in  the  ftatute,  which  fays,  that  the  faid 
H^tnXt /hall  not  extend  to  any  recoveries  before  had^  unkfs  where  fuch 
women  were  then  alive^  and  took  the  ijfues  and  profits  of  the  faid  lands 
theny  or  any  other  to  their  ufe^  ^r.  whereas  if  they  took  me  profits 
then,  it  follows  of  confequence,  that  execution  was  not  made,  and  (o 
the  ftatute  extends  to  fuch  recoveries  before  execution,  PI.  C.  38.  b» 
to  60.  a.  Mich.  4  E.  6.  Wimbifli  v.  Talboys. 

3  A.  the  great  grandfather,  M.  the  great  grandmother,  B.  the  S.C.Bendt 
grandfather,  C.  the  father,  D.  the  fon  ;  jf.  feifed  in  rirht  of  M.  did  }^'!?,^^r 

°  I  *   1     %jr    I       'r     I  •  t    -  !i    '^  ^f    \r    ^  -^  •   f        that  the  JUU 

together  wtth  M.  demije^  bargain^  and  jell  to  f*  N,for  30  years  with-  tjccs  held 
out  rentf  remainder  to  A.  and  M.  for  their  live s.^  remainder  to  B,for  this  cafe  to 
lifiy  remainder  to  C  and  one  S.  the  daughter  of  J.  N.  and  the  heirs  of  ^^-^^^^l 
their  two  bodies  beget ten^  remainder  to  the  heirs  of  the  body  of  B,  be^  equity  amd 
gotten^  without  faying  any  thing  of  the  fee  fimple ;  and  covenanted  meaning  of 
to  fuf^er  a  recovery  to  the  fame  ufesj  and  to  no  other  intent  by  rcrfon  of  '*"j  ^atutc 
the  bargain  aforefaid'y  and  then  immediately  follow  thefc  words  thi$iW^«- 
(v\z.)for  the  which  manor,  bargain,  and  other  the  premifcs,  the  faid  tutemdrt* 
y.  N.  covenants  to  pay  the  faid fum  of  70  /.  at  certain  days,  See.  fo  that  '°*''7 
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inter-married  and  had  iftue  the  faid  D.  afterwards  within  the  30  immediate 
years,  and  before  the  ftatute  of  27  H.  8.  10.  A.  and  B.  died,  and  ^A^l/*'  ^ 
M.  furvived  and  was  feifed  by  the  ftatute  27  H.  8.  remainder  to  C.  .w^'in 
and  D.  in  tail,  &c.  then  C.  died,  and  S.  furvived,  and  /be  with  her  tail ;  and 
Jecpndbaron  levied  a fne  come  ceo,  i^c,  with  warranty  in  fee  fimple,  •  and  ^^^  '***** 
retoob  ejiate  in  fee  to  the  fecond  baron  only,  the  jury  further  yi«»rf  werT^J- 
dehors  the  indenture,  that  the  indenture,  bargain,  and  recovery  were  mfe,  lor* 
as  weU  in  conftderation  of  the  marriage  as  of  the  money  ;  and  it  was  V'"^  ^ 
held  by  Staundforde,  Browne,  and  Brook,  (Dyer  contra,  and  has  a  yjl'jol!^^ 
long  argument)  that  the  entry  of  D.  was  lawful  by  this  fhitute;  for  mmy^Mid 
they  expounded  the  words  (given  by  the  ancejiors.  Sec.)  to  be  any  tho'  the 
way  afTured  to  the  woman  in  jointure,  cither  for  money  ^as  few  JJJS^^^^ 
marriages  are  now  made  without  it,)  orelfe  freely;  ana  that  the  fijcraiion' 
ejfe^  ^  that  which  is  found  by  the  ailignment  of  tne  tarn  bf  quam  airo>  vit. 
(viz.  as  well  in  confideration  of  the  marriage  as  the  money)  is  con^  *^g™*JJp'* 
tained  in  the  indenture^  and  fi  their  finding  not  contrariant  thereto.  bcnvewTc, 
p.  146.  a.  pi.  68.  to  148,  b.  pi.  78.  Fafch.  4  &  5  P.  &  M.  Villars  and  9.  yet 
V.  Beamont.  ihcife  oon^ 

ii(!ei  JtKni9 
do  not  changt  the  nature  of  the  faid  {ifr,  notwitfaftandinf  the  ^d  glfi  ncas  in  rtmmmd  r  \  and  that 
♦P  C  C  /  1  tberefert 
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therefore  the  faid  fine  was  void  and  apinft  this  ftatute,  and  fo  it  was  a4'iidged.«««»Kel«r.  ftoi« 
X  pL  6.  S.  C— S.  C.  cited  Mo.  93.  pi.  231.  and  fays  that  Plowdea  {aid,  tliat  this  was  (b  ad- 
juiztd,  per  Igttalh 

Co.  Litt.  4*  Baron  and  kmcfeifed  in  fee  in  right  of  the  feme  lewed  a  fine 

365.  b.  366.  come  ceo,  &c.  with  warranty  from  them  and  the  ncirs  of  the  feme^ 

U  Icmcfc?-  ^^^  '^^  conufee  granted  and  rendred  to  them  and  to  the  heirs  of  their 

fed  of  land  todies^  remainder  to  the  right  heirs  of  the  feme '9  they  had  iflue;  the 

in  fee  fim-  baron  died  \  ihe  and  her  fecond  bufband  aliened  in  fee  and  retook^ 

Sl?^/-'  ^'  ^^^  ^'^  adjudged  no  forfeiture  i  for  in  this  cafe  the  jointure  is 

ate  fie  en-  madc  by  the  wife  upon  the  huihand  and  not  by  the  huiband  upon 

fiefs  the  fa-  jthe  Wife,  and  therefore  to  reftrain  her  would  be  againft  reaibn,  and  is 

tcrfM^in.  quite  foreign  to  the  intent  of  the  acl :  and  tho'  it  be  within  the 

Wf  to  1^-  letter  of  the  ad,  yet  not  being  within  the  purview,  the  court  award* 

ry  to  the  i*.  ed  that  the  plaintiff  take  no£ing  by  his  writ*    PL  C.  463.  a«  4644 

ZVhrlt  b-  Pafch.  15  E!iz.  Eyfton  v.  Studde. 

ringe,  hejhallgtvt  the  land  to  her  and  btr  imteteded  bufianit  with  rcRunnder  over  in  tiul,  and  after  thef 
inter-mnrry  ;  and  then  the  father  gives  the  land  to  his  faid  fon  and  his  femei  according'  to  tbs 
intent,  and  they  have  iffne ;  after  the  huiband's  death  (he  levies  fine  to  other  vfes ;  this  is  within 
the  words  hat  not  within  the  intent  of  tlie  aA;  for  the  father  was  only  as  an  infbrumenty  and 
that  to  make  a  joinuire  to  the  baron  of  the  land  of  the  feme.  Pi.  C.  464.  b.  per.  Car.  in  thet 
cafe  of  Eyfton  v.  Scudde.— Before  the  levying  the  fine  (he  was  feifed  in  tail*  and  the  fine  was 
levied  of  it  in  fee.  Kelw.  214.  pi.  25.  S.  C— — Bendi  238.  pi.  a66.  S«  C.  by  name  of  Giftoa 
V.  Studd. 

5.  A.  had  M.'a  daughter,  and  B.  being  about  to  fell  land  to  Cfor 

160/.   ^^  paid  140/.  part  of  the  160/.  in  conjideration  afC^smar^ 

rying  his  daughter  M.  and  that  the  landflmild  be  conveyed  for  her 

jointure  \  thereupon  a  conveyance  was  made  to  C  and  M*  and  the 

heirs  male  of  their  bodies^  and  they  inter-married  and  had  iflfue  a  fon  i 

C.  died,  M.  and  an  after-hufband  accepted  a  fine  fur  conufance  de 

droit  to  a  ilrsungCTj  and  rendered  to  the  Ji ranger  for  100  years,  ren^ 

dring  certain  rent,  and  which  was  the  ancient  rent ;  this  was  decreed 

a  void  leafe,  and  that  the  eibate  of  M.  upon  the  firil  purchafe  was 

within  this  ibtute ;  and  that  the  taking  the  conveyance  with  render 

of  a  ftranger  for  100  years  made  the  eftate  void  by  this  ftatute^ 

Mo.  250.  Trin.  28  Eliz.  Piggot  v.  Palmer  &  al. 

Cro.  C.  6.  A.  had  4  daughters  B.  C  D.  and  E.^-^B^  was  married  to  Ji 

244.  8.  C.    S.— A.  in  confideration  of  200/.  paid  by  J.  S,  the  hufiandy  and  oftbt 

bc^by?ovc-*'  marriagcy  conveyed  land  ofiefiU  value  (as  was  afiirmed  at  the  bar, 

nartt  tojland'^  but  the  valuc  was  not  found  by  the  verdid)  /«  the  irfe  of  J,  for  life 

j.ifed  io        ^j  fQ  p^jrf^  a„j  as  to  the  other  part  to  the  ufc  of  J.  5r.  and  B.  the  r/- 

Jion  of'^mo.  mainder  of  the  whole  to  J.S.  and  B.  and  the  heirs  of  the  body  of  B.  ta 

ney  and        be  begotten  by  J.  S. — J.  diedy  J.  5.  died  leaving  wide  by  B.^^B,  and 

marriage      her  fecond  hujband  fold  the  land. — ^This  was  held  not  to  be  within 

\nftnJ^    ^'^  ^^ »  f^^  ^'^^  ^^*^f  *^^  principal  confideration  was  the  marriage 

oftUbhod     and  the  father's  love  to  his  daughter,  and  the  payment  of  Ae  money 

•Z"^.  and      not  fo  much  regarded,  and  fo  the  chief  motion  of  the  aflurance  of 

thax^&e'      ^^  '*"^  moved  from  the  wife  and  her  father ;  and  fo  judgment  for 

ivas  no       the  defendant.    Jo.  254.  Hill.  7  Car.  B.  R.  Copland  v.  Piatt. 

within  this  ftatote ;  for  the  land  firft  moved  from  her  father,  and  the  preferment  of  the  blood 
pf  A^Jhtwed  the  intetU  thai  the  wifes  mdmtthe  bujbaaid'%  beinjhould  he  prgfentd. 

r  -  -2  1       7.  Baron  ^^Tyr  the^harges  of  the  conveyance',  perManwood  this  ihall 
L  i->     J  not  be  (aid  purchafe  within  this  aft.   Dal.  1 16.  pU  10.  16  tliz.  Anon. 

"^  .  •  .       .      8.  If 
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ii  If  baron  puiies  jointure  to  bis  wife  to  have  ajjiirance  of  other 
hndi^  this  is  a  purchafe  by  the  baron  within  the  ftatute ;  per  Moun- 
fon.    Dal.  1 16.  pi.  10. 

9.  Feme  fole  makes  feoffment,  to  the  intent  the  feoffee  fhall 
re-enfeoff  her  and  him  whom  Jbe  Jhall  marry  \  it  is  no  purchafe  of 
the  baroa  within  the  ftatute.     Dal.  116.  pi.  io« 

10.  If  baron  and  feme  exchange^  and  take  other  land  in  excfaange^ 
it  is  no  purciiafe  of  the  baron.    Dal.  116.  pi.  10. 

11.  One  brotUry  in  conftderation  of  marriage  bad  bitween  his 
brother  and  M.  his  wife,  covenanted  to  ftand  feifed  to  the  ufe  of 
himfclf  for  his  life,  and  after  to  the  ufe  of  his  brother  and  his  wife 
for  their  lives;  this  i$  a  jointure  within  the  ftatute  11  H.  7.  as 
given  by  the  anceftor  of  the  baron,  and  alfo  within  the  27  H.  8* 
which  excludes  dower.  PI.  C.  300.  to  309.  b.  Mich.  7  &  8  Eliz» 
Sharington  and  Pledall  v.  Strotten. 

12.  A.  devifed  lands  to  his  wife  in  general  tallj  the  remainder  to  a  Cro. 
Jlranger  infee^  and  died ;  £he  took  another  hulband  and  had  iffue  a  S.  C. 

daughter,  the  hufband  and  wife  levied  a  fine  to  a  ftranger ;  the 
daughter  as  next  heir  by  11  H.  7.  entered.  It  was  agreed  by  the 
whole  court,  that  an  eftate  devifed  to  the  wife,  is  within  the  words, 
but  not  within  the  meaning  of  the  ftatute.  2dly.  It  was  refolved, 
that  no  eftate  is  within  the  meaning  of  the  ftatute,  unlefs  it  hzfor 
the  jointure  of  the  wife.  3dly.  refolved.  That  the  meaning  of  the 
ftatute  was,  that  the  wife  fo  preferred  by  the  hufband  ftiould  not 
prejudice  the  ijfues^  or  heirs  of  her  huft)and ;  and  here  nothing  is 
left  in  the  iflues,  or  heirs  of  the  huibaiid,  fo  as  the  wife  could  not 
prejudice  tk cm ;  for  the  remainder  is  limited  over,  i  Le.  261.  18 
khz.  B.R.Fofterv.  Pitfall. 

13.  If  baron  is  feifed  of  land  in  right  of  his  wife,  and  they  levy  a 
fine,  and  the  conufee  grants  a  rent  to  baron  and  feme  in  tail',  and  the 
bjron  having  iffue  dies,  and  the  feme  aliens  the  rent ;  this  is  out  6f 
the  ftatute  of  1 1  H.  7.  for  the  rent  cometh  in  lieu  of  the  land.  Cro. 
•£•  2.  pl.-4«  cites  it  as  adjudged,  21  £liz. 

14.  A.  conveyed  a  manor,  and  reiSlory,  and  other  lands  to  B,  his 
fen  and  heir  apparent^  and  M.  and  their  heirs  in  conftderation  of  tnar^ 
riage  intended  between  them ;  the  marriage  was  had,  and  after  they 
re-affure  the  land  by  fine  to  //.  who  renders  to  BlandM,  and  the  heirs 
of  their  two  bodies ;  A.  died,  13.  died  leaving  onh'  three  daughters 
his  co-heirs,  named  D.  E.  and  F. — M.and  J.  S.  her  fccond  huf- 
band, leafed  the  rectory  by  indenture  for  60  years  to  W.  R.  and  afier 
by  indenture  granted  the  reverfton  of  the  reSiory  and  leafed  the  manor 

for  the  life  of  M.  to  O.  P,  to  whom  fV.  R.  attorned^  and  then  fuffered 
a  common  recovery  \  it  was  by  the  advice  of  Wray  and  Anderfon 
Ch.  J.  decreed  in  the  cdirt  of  wards,  that  the  hrft  feoffment  by 
A.  to  B.  and  M.  before  marriage  in  fee  Ample,  was  not  an  eftate 
within  the  ftatute ;  but  when  they  re^allured  by  fine,  this  was  a 
conveyance  by  each  for  their  moiety  to  A.  which  moieties  they 
took  divided  before  the  marriage,  and  then  die  render  of  the  whole 
to  them  in  fpecial  tail,  was,  as  to  a  moiety  to  B.  which  he  gave  by 
the  fine,  the  gift  of  the  father  to  the  fon  and  his  wife  within  this 
iUcutei  but  as  to  the  moiety  i^hich  M.  g^vtf  by  tbe  fine,  and 

which 
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Ivfcicii  die  fiither  rendered  in  fpecial  tail,  this  was  not  widlin  this 

ftatute,  but  that  the  recovery  of  the  feme  as  to  this  bound  the 

ifliie ;  iuid  fo  they  took  it,  that  tho*  M,  and  her  fecmd  hujband  camt 

in  as  v^ucbefSj  and  not  as  tenants^  yet  fuch  recovery  is  a  recovery  ftif- 

feredby  M.  with  her  fecond  baron  within  tbisjfatuie.    Mo*  71  j. 

Mich.  32  &  33  Eli^.  the  Queen  v.  Savage. 

The  ha-  I5«  A  jointrefs  married  again,  and  (he  and  her  hufband  made  a 

henduin  is  fecff^nt  in  fee  to  B.  G.  and  his  heirs  of  the  jointure  lands,  hahen* 

and^the  vfe  ^**"^  '^  *''"  ^"^  *''  heirss  to  the  ufe  of  a  /Iranger  {or  th-*  life  of  the 

is  aoocbcr    wife  only ;  adjudged  that  this  was  a  forfeiture  of  her  jointure  | 

^^^        for  the  e^ate  and  the  ufe  of  lands  are  fever al  things^  and  here  by  this 

Egoton't*'  feoffment  the  fee  fimple^paiTeth  to  the  feoffee,  and  the  remainder  of 

cafe.-—     the  ufe  likewife;  for  tho'  the  ufe  is  afterwards  limited  to  the  wife 

Cro.  J- J>5*  for  life,  yet  the  law  limits  the  remainder  to  the  ufe  of  the  feoffee# 

irPaTch.  »  L«-  "S- 1  Pierce  v.  How- 

5t  EUa.  B.  V^ 
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l^/bfthe  *^*  -'•  ^fi^ff^^J'  ^'  ^^^  ^'  5*  of  the  manor  of  D.  to  the  intent 
B^m'e  of  that  they  gtve  bad  the  (ame  to  him  and  M.  whom  he  intended  to 
Ards  v.  marry^  and  to  the  heirs  male  of  the  body  of  A.  They  convey  it  accord- 
^"cdbut*'^"  '"f 'y*  ^*  ^^  ^'  intef-marry  and  have  iffue  B.-^-A.  dies. — B. in  the 
fdjoarned  '^  ^f^*  adtunc  tenens  liberi  tenementij  &£.  which  (hall  be  intended  by, 
^— Mo.  aiffeifin  (nofurrender  or  forfeiture  being  ^Xtg^eA)  fuffered  a  common 
•55.  S.  C,  recovery  with  fingle  voucher  by  agreement  between  ail  to  the  intent 
name  of  that  the  recwerors  infeoff  L.  and  others  to  divers  ufesy  and  that  ML 
Br  I  SCOT  for  better  ajfurance  fiotdd  releafe  to  them  with  warranty ,  which  ^»ias 
V.  Cham-  Jqh^  accordingly;  refolved,  that  this  is  not  within  the  meaning  of 
ad^omalur/  ^'^  ^i  which  IS  to  reftrain  women  from  prejudicing  die  heirs  in 
^1  And.  tail,  or  remainder-men  &c.  but  not  from  corroborating  eftates 
31.  s.c.  made  by  fuch  heirs,  remainder^men,  &c.  which  (hall  be  intended  to 
dHA*iI^*ER-  ^  °^  ^'^^^  benefit,  and  not  to  their  prejudice ;  and  fuch  warranty^ 
LAiNE  V.  in  fuch  cafe  is  not  reftrained  by  this  ftatute.  3  Rep.  58.  b.  6o.  «• 
Lincoln    Mlch.  3?  &  38  Eliz.  C.  B.  LincoUi  College  cafe. 

itf  OzFoaDy  adjnd^. 

S.  P.  cited  17.  A.  feifed  in  fee  infeoffed  J.  S.  and  W.  JL  ujfon  condition  that 

deii  sK^d-  '^9  h  ^^'^^  ofcounfel  re^grant  it  to  him  and  Ha.  bis  wife  in  tail, 

judged  Mo.  remainder  to  the  right  heirs  of  A^^].  S.  and  W.  R*  reirantedit 
S3,  pi.  931/  accordingly,  but  not  by  advice  of  counfel ;  A.  and  M.  had  iiiiie  B. 

7a  b/ s!'c.  ^  ^on  f  A  dies ;  B.  levied  a  fine  with  proclamations  to  C.  in  fee  ; 

by  tha  '   '  M*  made  a  leafe  to  J.  N.  for  his  life,  and  afterwards  (he  died.    The 

iiame  of  aueftion  was,  whether  this  were  an  eftate  tail  in  M*  within  the 

•  Bao^Ms't  ^tute  ?  becaufe  they  are  donees  by  ibofiees,  and  alio,  becaufe 

cife,  fap  this  gift  varies  from  the  condition  as  not  being  done  i)j^  advice  of 

tbelea&by  ceuofel;  and  whether  a  leafe  for  life  only,  and  Dcingtc/zVA^irftutfr* 

^  ^/Sf  I.  ^^^^  ^  *  difcontinuance  within  the  ftatute.    As  to  die  firft,  it  was 

i^i  And!'  (^id  that  there  was  no  great  doubt  but  it  was  an  e(bte  tail  within 

4A.Su  c—  the  ftatute;  for  the  gifi  by  the  feoffees  is  by  the  provifion  of  the  buf 

-xML^^^  ^av^  and  the  doing  it  by  advice  of  counfel  is  no  matenal  part  of 

2di>',\hat  the  condition,  but  is  weU  enough  without  it.    2dly.  A  l^  for 

if  B.  kid  life 
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fife  without  warranty  is  clearly  a  difcontinuance  within  the  intent  r^^  V^ 


of  the  ftatute ;  and  the  words  alien^  difcontinue^  reltafi^  or  confirm  ^JJ^^ 
nvith  warranty'^  &c.  do  not  intend  warranty  as  requifite  to  all  thofe  homighc' 
aSs,  but  only  to  reVeafe,  or  confirmation,  which  without  warranty  J^ve  en- 
arc  no  bar  or  difcontinuance ;  (o  every  a£f  which  is  a  Mcontinuanci  [his  foli'ei- 
^  itfelfiho'  without  warranty^  is  within  this  ftatute.     Ceo.  £.  513.  cure  bv  the 
Mioi.  38  &  39  Eh'z,  B.  R.  Lynch  v.  Spencer.  expreft 

•'  piuricwof 

the  aA ;  for  if  no  difcontinuance  had  been  made,  the  land  would  have  defcended  to  the  i fluey  aikl 
therefore  he  (B.)  by  the  exprefs  letter  of  the  aet  fhati  enter  upon  the  difcontiimce  and  not  the 
grantee  of  the  remainder ;  and  3dly.  it  was  refolved,  that  in  this  cafe  C.  IhaU  enter  upon  the 
difcontinuees ;  for  had  no  difcontinuance  been  made,  he  (hould  enjoy  the  land  againft  B.  and  all 
the  heirs  of  his  body.  3.  Rep.  51.  a.  S.  C— Cro.  E  .  514.  S,  C.— a  And745.  S.  C— S. 
C.  cited  by  Hobnrt  Ch.  J.  Huh.  a^S.  and  faid  chat  C  might  enter,  not  by  the  pofiibility  of  his 
eflate  arifmg  out  of  the  entail  (for  he  catiM  not  have  an  intered  in  that,  beca\ifethe  whole  entaU 
was  actually  without  change  in  the  mother)  but  by  the  fee  Ample  ;  and  that  fo  is  Wi  mb  i  sh  and 
Talboy's  cafe  ;  fo  then  the  tnil  cannot  be  aliened  by  the  mother  bf  reafon  of  the  reftraint  of  iz 
H.  7.  nor  can  defcend  by  reafon  of  the  fine  by  cbe  iffue  in  tail  in  her  life.— ^Ma  455.  S.  C.  fays 
the  reaibn  of  the  judgment  was,  becaufe  the  haft  for  3  I'm  is  wjh  not  agrccahkto  tbtfiatuu  of  jai/.  •« 
Jor  WMd  of  rejirvitfion  of  rent  and  by  reaf'jn  of  the  remaindcis* 

l8«  So  if  the  ancejior  of  the  harm  makes  a  feoffment  i^ffi  upon 
condition^  that  they  give  to  baron  and  feme  in  tail,  and  me  aliens 
after  the  death  of  her  baron,  this  is  within  the  intent,  tho'  out  of 
the  words  of  the  ftatute;  for  they  are  in  by  feofFoient  and  not  by 
the  anceftor  of  the  baron;  and  this  was  adjudged,  asPlowden  re- 
ported*   Mo.  93.  pL  231.  Pafch.  12  Eliz. 

19.  If  the  hufband  with  his  own  money  purchafes,  for  the  wife's    [554j 
jointure,  land  to  them  and  the  heirs  of  their  two  bodies^  remainder  in 

fee  to  the  v)ife^  and  they  have  iilue  two  fons  and  the  hufband  dies ; 
the  wife  fuit'ers  a  recovery  to  the  uTe  o£  t!?.e  yoiuigeft  Ton,  yet  the 
eldeft  (hail  have  the  land  by  the  ftatute  of  jointure.    BrownL  30^ 

20.  Gift  of  land  to  Thmas  and  to  Mary  his  coufin^  in  conftdertH  Tel1^  lor. 
tion  offervice  done  by  Thomas  and  for  other  confiderations  him  mov-  ^^  ^'  « 
ing,  to  them  and  the  heirs  of  their  bodies ;  this  is  not  a  jointure  with-  c.— ^.  C.  * 
in  the  1 1  H.  7.  the  donor  not  being  any  ancejior  of  Thomas^  and  Tho-  cited  Cro. 
mas  took  nothing  by  that ;  but  it  was  a  voluntary  recompcnce  given  ^ V *^p*" 
by  the  bifhop  in  reward  of  the  fervice  paft,  and  the  ftatute  intended  bnd°v. 

a  valuable  confideration.    Brownl.  137.  Pafch.    5  Jac.  Ward  v.  Pyait.— 
WiUoughby.  The  couit 

®     '  varied  in 

opinion  in  refpedl,  that  00  roff^</rr<;rriM  wax  ese^reJTeH  hut  firvice,  said  the  cctifiinptiftity  it  confiJenaiom 
tp^Htd,  and  Pupham  fcemed  to  think  (hat  no  confideration  implied  would  raife  an  ufe ;  for  i£ 
before  the  ftatute  27  H.  8.  10.  one  had  enfro^cd  his  ferrant  he  Ibould  be  feifed  to  the  ufe  of  the 
feoflbr;  but  if  he  exprelfed  the  confideration  to  be  for  fervice,  he  ibould  be  feifed  co  his  own 
ufe ;  but  Williams  and  Yclverton  J.  contra.  If  one  enfeoffed  his  Jon  the  confideration  is  implted 
to  change  the  ufe  j  and  the  fame  on  a  covenant  to  (tand  feifed.  Mo.  681.  Ward  v.  Sudmun* 
S.  C. 

The  naming  Mary  Coafin  in  the  deed  is  not  material^  becaufe  it  does  not  appear  to  be  anf 
coofideraiioa  of  the  deed  but  bf  way  of  addition  to  her  name ;  but  fince  it  is  'found  in  fu^  that 
JIu  was  bis  couftn  and  tbat  a  mtrriagt  w.is  intindtd  between  them  at  tlie  time  of  the  gift,  which  after 
took  effect,  it  (hall  be  intended  the  caufe  of  the  gift  as  well  as  the  fervice  of  the  baron  ;  but  hy 
Tanfield  tbat  on  be  only  for  a  moiery,  they  taking  by  moieties  as  being  purcbafors  befbra  the  cover- 
tore»  fo  for  a  moitty  (he  cannot  be  jointrvft  witliin  tlie  iUtute.  Cro.  J.  i7j»  Ward  v.  Walthew.-^ 
8.  P.  by  Tanfield,  and  that  by  the  baron's  dying  firft  fhe  comes  not  to  any  part  by  the  baron,  but 
by  the  courfe  of  law  by  furvivorlhip.  Yelv.  lox.  in  S.  C.  but  he  fays  quvre  of  this  conceit,  for 
the  other  juftices  did  not  allow  of  it. 

So  it.  was  refolvedy  x  3  Eliz.  in  the  couft  of  wards  in  one  Eomu  nds's  cafe,  where  thefatber  gave 
ijmdt  to  the  fin  and  to  a  woman,  whom  b$  initndsJ  to  marry  in  tail  {  they  inter-marry  and  have  inue  ; 
the  baron  dies ;  the  fipsne.  funriyin^  alieo»s  it  wns  adjodgicU  %  fitftuwe  but  for  a  moiety  \  btit 

Vol.  XIV.  X  x  wuiumt 


554  %ointtt(A  fttiD  3(oittture«  ^ 

Williams  J.  deni«d  it  to  he  law  and  faid  ia  fuch  cafe  it  was  a  forfeitore  far  the  wholt.    Ct%,  L 
1 75'  m  «rfe  of  Ward  v.  Walthcw.  ^ 

A.  feifed  in  3ti.  A.  on  marriage  of  B.  his  fon  with  M.  the  daughter  of  J.  S. 
^^e^ltlf  ^^^1^*^^  '"  conftderation  of  %oo  I  paid  by  J,  S.andalfo  of  the 
^*himjtif%-  ^^^^^g^  to  he  had  between  B.  and  Ms  to  convey  land  to  the  ufe  of 
//r,  «»/af.  S*  ^^^  M.  and  the  heirs  of  the  body  of  the  f aid  M.  begotten^  remain-? 
'y^VJvf  ^^^  ^^  '^''^  "?^'  ^^'"  *  marriage  is  had;  J.  dies  before  the  af 
kh  wife  anil  fi^^^^^  i  ^"^  ^*  '«  performance  of  A.'s  covenant  made  the  ajfuranc4 
rfiht  heirs  accordingly;  they  have  iffue ;  B.  enfeoffed  W.  R,  and  after  B.  and 
waUofber  M.  levied  a  fine  to  the  faid  W.  R.  the  ifliie  entered  for  a  forfeiture 
wi  ^Z  ^y  *^^  ^*^"'®-  Refolved,  III.  That  this  conveyance,  tho*  made  fop 
kTj-nrturix  money  paid  to  A.  the  father  of  B.  by  J.  S.  the  fether  of  M.  die 
they  had  if-  Wife  as  Well  as  for  the  marriage,  is  a  jointure  within  this  ftatute ; 
^,*W  M  ^^  *^!  ^^  ^^^^^  exprefslv  to  be  fo,  yet  (hall  be  faid  fo,  ?dly. 
klhdafi^'  That  this  was  eftate  tail  in  tnc  feme,  and  only  for  life  in  B,  jdly. 
mndfujfired  That  the  alienation  by  M.  with  B.  does  not  make  any  forfeiture 
ToTiT'^hc'*  ^'^^'^  ^^^^^  *-  words  or  intent  of  the  ftatute ;  for  here  M.  was 
both'^died!^  ^o^fil^y  nor  was  the  alienation  with  an  after^taken  hufiand^  but  with 
This  was  the  fame  who  married  her  before  the  conveyance ;  but  Doderidge 
a^dffooittT-  ^*'*^'  ^^^  i^  '^^  conveyance  had  been  made  by  A.  to  M.  before  mar-i 
nuance  '  f'?^/'  '^  would  have  been^  perhaps,  a  more  difficult  quejlion.  But  B» 
within  this  joining  with  M.  in  the  alienation,  they  held  it  to  be  out  of  the  in- 
noi"wi  hin  tent  of  the  ftatute;  and  this  Jlatute  being  in  reftraint  of  the  common 
the  letter  ^^  '^  ^^  ^^  taken  Jlri£fly\  and  the  intent  of  it  was  only  to  provide 
of  it,  but  againft  difinherifon  to  the  heirs  of  the  hufband  contrary  to  his  in- 
iTthVfam'  ^*^"^'  ^^  adjudged  for  the  defendant.  Cro,  J,  474,  Pafch.  i6| 
mifchief  is*  J*^*  ^*  ^"  Krkman  v.  Thompfon. 

alfo  within  the  remedy,  the  makers  intending  to  aroid  the  dilhcrifon  of  heirs  provided  for  by 
(be  jojoture,  and  tliis  was  (aid  to  be  a  mudi  (Iropser  cafe.    Co.  Litt.  365.  b.  ^f). 

22.  Baron  and  feme  fold  the  land  of  the  feme^  and  purchafed  other 

land  with  the  money  to  the  baron  and  feme ;  this  was  agreed  Arg.  to 

be  a  jointure  within  this  ftatute,  becaufe  the  money  is  a  chattel  veft^ 

ed  in  the  baron,  which  he  might  difpofe  of  at  nis  pleafure ;  and 

C  555  1  ^^^^^^^^  when  he  purchafed  with  it  other  land,  the  law  will  not 

conftrue  it  to  be  any  other  than  a  purchafe  by  the  baron,  and  fo  a 

jointure  to  the  feme.     Palm.  217,  218.  Mich.  19  Jac.  in  cafe  of 

Kinafton  v.  Loyd. 

*  Remain-        23.  J.  \s  feifed  of  land  in  fee^  having  iffue  a  daughter,  the  land 

deriothe     being  of  the  value  of  20  /.  per  ann.  upon  marriaze  of  this  dauzhter 

tail  general,  ^''^  •"•  ^^  confideration  of  this  marrtage  and  I15I.  paid  by  B.  to  A. 

remainder    he  affures  the  faid  land  to  the  ufe  of.B.  and  his  (aid  daughter  in  tail; 

h°'^^7 his    *  ^^y  n^arry  and  have  iffue;  B.  dies;  the  wife  aliens  this  land  to 

othcr°         *  ftranger  and  well ;  for  it  is  not  a  jointure  within  1 1  H.  7.  bec^ufe' 

daughter,     it  was  the  land  of  her  father.     Jenk.  319;  pL  20. 

Palm.  213. 

X.inafton  als.  Kinafton  v.  Loyd— Cro.  J.  624.  S»  C.  accordingly,  Mich.  19  Jac.  in  tlie  ex- 
chetjuer,  Kynafton  v.  Loyd.  Jo.  13.  Mich.  18  jac.  S.  C.  but  after  the  limitation  to  the  feme 
in  tail  general,  reports  the  limitation  over  to  be  to  the  right  heirs  of  A.  the  father ;  and  it  was 
refolved  by  all  the  barons  una  voce  to  be  out  of  the  ftatute. 

ifri^isfe-  24.  Baron  and  feme  tenants  in  tail  of  the  purchafe  of  the  baroa 
eiui  feoff-  jj^yg  iffue  two  fons ;  the  baron  makes  afeoffpmnt  to  tbi  u/i  ofhimfelf 

men.    y  ^^ 


3ldintreft(  anu  Sointure,  sss 


tinder  to  th^  wife  for  life,  remainder  ts  thefecondfon  and  ^^c  fcfne 
le  hufband  dies  \  and  the  feme  enters  and  makes  *feoff^-  ^j)'^  J[j^ 
Tt^e  of  the  fecund  fon ;  the  cideft  fon  enters  for  the  forfei-  then  the  ' 


fir  Tife,  remai 
his  heirs  \  the 

ment  to  the  ijfue  of  the  feosnd  fon  \  the  cideft  fon  enters  for  the  forfei-  then  the 
ture  within  the  ftatute  ii  H.  7.  and  it  was  adjudged  unthout  any  emir  of  the 
difficulty,  that  his  entry  was  lawful,  and  that  this  feoffment  by  the  ^.a^^Jjlrnil 
feme  (tho*  it  be  to  him  that  had' the  r  ever  fon  in  fee)  is  a  forfeiture  «forafor- 
within  the  faid  ftatutc ;  for  they  all  agreed,  that  by  the  entrj'  of  future  by 
the  feme  (be  was  remitted,  and  that  there  is  not  any  difference  as  „  ^"^l,"'* 
to  this  between  eftate  at  common  law  and  this  eftate  limited  to  her  a»U  if  it 
by  the  ftatute  of  ufcs.     Sid.  63.  Mich.   13  Car.  2.  B.  R.  Jones  wnt  »•</</- 

V.'PhilpOt.  con:inu.nce 

»  (as  they 

\\Ai\  It  wwi  not  beinf  maje  to  Mm  in  whnm  the  rcverfion  in  fee  was  well  Weed  by  chehrft  fcofF- 
nieiU)  no?  fortf  ilci!  th^n  the  <»!>lry  t>f  t^e  t'.deft  fon  is  Ltvful  at  btir  to  the  frptntiiil,  the  /:>/.'  r/;/f«»- 
linjtaH.e  iti'tf^  pureed  by  tbetcmlttrr  of  tbe  fime.  and  fo  quaciin()ue  via  dat»  be  the  fecond  feoffment  by 
tlic  feme,  rirfciture  or  not,  the  entry  of  the  firft  fon  was  lawful.  Lev. 49.  Jones  v.  Philpot.— 
•  Infeofticd  the  fecund  fon  in  fee.     L-*v.  49.  S.  C 

25.  A  man  upon  his  mnrriage  made  a  fettlement,  whereby  he 
was  tenant  for  life^  then  to  his.  wife  in  fpecial  tail,  of  lands  of^OOL 
per  aim,  value,  with  remainder  to  the  right  heirs  of  the  hulband; 
.  riie  hufband  and  wife  joined  in  barring  this  fettlement,  and  a  new 
fcttlement  was  made  in  this  manner,  viz.  to  J.  S.  and  his  heirs  in 
trujl  as  to  lands  of  1^,0 1 ,  per  ann,  for  the  wife  and  the  heirs  of  her 
bod)' ;  and  for  want  of  fuch  if  fue  in  trufty^r  the  hujband  and  bis  heirs ; 
the  hufband  died  without  iffue,  and  the  wife  fuffercd  a  recovery, 
apd  devifed  the  lands  for  the  payment  of  her  debts  and  died  without 
ifiuc  ;  on  a  bill  brought  by  the  heir  of  the  hufband  againft  the  dc-- 
fondants,  creditors  of  the  wife,  the  queftion  was,  whether  this  was 
fuch  a  jointure  made  on  the  wife,  fo  as  to  make  a  recovery  a  for- 
feiture within  the  ftatutc  n  H.  7.  For  the  defendants  it  was  obje<5t- 
cri,  that  a  court  of  equity  ought  not  to  give  any  aiHftance,  becaufe 
the  fiatute  makes  the  recovery  a  forfeiture  of  her  eftate,  and  gives 
a  remedy  by  way  of  entry;  and  in  this  cafe  (he  has  only  a  truft, 
add  no  eibtc  to  forfeit  \  it  was  likewife  urged,  that  this  cafe  was  out 
pf  the  words  and  meaning  of  the  ftatute ;  for  the  limitation  here  is 
to  the  wife  in  general  tall ;  and  on  failure  of  iflue  of  that  marriage', 
the  iflue  by  any  other  hufband,  would  have  had  the  land,  and  might 
M'ithout  doubt  have  futfered  a  recovery,  and  bazxed  the  reniainder 
and  the  ftatute  only  intended  to  provide  for  the  iflue  of  the  hufband, 
whofe  the  lands  were ;  it  was  urged  that  thefe  lands  could  not  be 
faid  tbe  hufband's ;  for  the  wife  by  partit^  with  her  former  fettle^ 
ment  which  was  400/.  per  ann.  for  this  of  150/.  per  ann.  was  a 
purchafor  of  thofe  lands ;  and  if  the  wife,  m  confideration  of  this 
fettlement  had. fold  lands  of  inheritsmce  of  her  own,  it  would  not 
have  been  within  the  ftatute.  On  the  other  fide  it  was  faid,  that 
this  was  to  aid  a  forfeiture;  but  a$  fltit  Jlatute  makes  the  fuftering  f  r  ^5  1 
a  recovery  a  forfeiture,  and  give*  an  entry  to  the  perfon  that  has  L  0  j  J 
the  next  eftate,  (b  in  another  place  it  n{akcs^  all  recoveries  fuffered  by 
ajointrefs  void\  and  upon  that  daufe  it  is  proper  to  come  into  equi- 
ty, to  have  an  execution  of  ;he  truft ;  and  tliis  cafe  is  within  die 
words  of  the  ftatute,  for  ^he  ftatute  fays  any  eflate  limited  to  the  wife 
or  to  her  tf*  i  and  this  ft^tMte  was  before  Oie  ftatute  of  H.  8.  of 

X  X  2  ufes. 


M  SointceCiBi  QtiH  3(ointutie. 

tifes,  ai  wliich  tipie  a  ufe  was  the  (ame  thing  that  a  truft  is  now } 
pext  tb^  iksLtixtc  favs»  limited  for  life  9r  in  tail\  now  a  general  tail 
is  as  much  an  inta^l  as  a  fpecial  one,  and  as  much  within  the  words 
pf  the  fiatutc,  and  the  ftatute  intended  to  provide  for  the  remainder^ 
poan  as  we])  as  the  UTue ;  the  objedion  of  her  being  a  pui:chafor,  is 
quite  to  take  away  the  ftatute  \  for  fo  is  every  jointre&|  and  if  (he 
bad  kept  her  former  jointure  that  had  been  under  the  (ame  reftric-- 
tions  \  and  of  the  fame  opinion  was  my  lord  keeper,  and  decreed 
accordingly.  Trin.  1700.  Abr.  Equ,  Cafes  aao,  ^^l,  Symfon  Vt 
T^umcr. 

26.  A.  on  marriage  of  B.  his  fon  with  M.  fettles  lands  to  the 
fife  of  B.  far  life,  remainder  to  M.  for  life,  remainder  to  the  heirs  of 
{heir  2  bodies,  remainder  to  B.  in  fee.  B*  ^nd  his  wife  by  deed  and 
fine  mortgage  infuy  and  fubjed  to  the  mortgage  the  lands  are  r/« 
Jittltd  U  the  ufe  if  B*  for  life^  and  after  his  and  his  wife^s  deceafi  tq 

the  heirs  §f  ber  body  by  him  begotten,  remainder  to  his  right  heirs ; 
A.  dies }  M.  fuffers  a  conunon  recovery  \  Lord  Keeper  doubted^ 
Whether  M/s  eftate  for  life  by  the  iirft  fettlement,  and  the  limitation 
to  the  heirs  of  her  body  by  me  lecond  did  not  confolidate,  and  tho' 
by  feveral  deeds.  He  faia  that  the  authorities  are  only  in  the  affir-* 
mative,  viz.  that,  if  by  the  fame  deed,  it  iball  confolidate,  but  not 
negatively,  viz.  that  theyOiould  not  if  by  different  deeds}  and  fiud 
fhat  in  the  cafe  of  Pybus  v.  Mitford,  where  is  no  expreis  eftate 
jFbr  life  limited  but  arifeth  by  implication,  it  is  held  that  the  eftate 
was  confolidated.  The  court  would  advife.  %  Verru^  486.  489* 
Jlifi.  1 704.  Clifton  v.  Jackfon. 

27.  Lord  Wright  was  of  opinion  that  a  trufi  or  equity  ofredem^ 
tion  was  within  the  ftatute  of  |i  H.  7.  which  ^prefsly  extends  to 
Ijfes ;  but  if  it  be  a  p^nal  ftatute  as  the  ftatute  of  Gloqcefter  the  heir 
ihall  not  be  aided  or  affifted  in  equity*  Hill.  1704.  2  Vern^  489. 
in  .cafe  of  Clifton  v.  Jackfon. 


(K)  Fprfciture  by  1 1  H.  7.  20.  waived  by  what 
Aft,  and  whp  piuft  take  Advantage  of  the 
Forfeiture. 

X««/«!A-  I,  I  F  a  jointrefs  commits  a  forfeiture  by  the  11  H.  7.  20.  and 
it^and  ^^^  'nth  forfeiture  committed  the  remainder-man  fuffers  a 

$;h«re.vifes  recover^  hy  his  own  agreement  againfi  him^  and  fo  diiables  hiittfelf  to 
gi^t  Biatk  take  benefit  thereof,  his  ijfue  after  his  death  f^U  not  take  benefit  of 
hi<'fXa»a,  i^  ^  becaufe  hi§  father  was  in  effe  at  the  time  of  d»  forfeiture,  an4 
tLtdC.  bis'  (Could  not  enter,  and  a  perfon,  that  is  not  in  rerum  natura,  or  that 
ijujin  m  taH^  j,as  uot  the  immediate  inUreJi  at  the  time  of  the  forfeiture^  never  flialj 
fucTO  rri.  ^^^  benefit  of  this  aft  when  there  vw  (one)  in  efle  at  the  time  of 
Li,  and  the  the  forfeiture,  and  who  could  not  enter,  and  yet  had  power  to  bar 
^uryfiututam  ^y  finc  or  rccovery  fuchr  perfon  as  wo^iid  claim  the  benefit  of  thi^ 
'i^Tr'i^*^    aft.     3  Rep.  61.  3d  rrfdution  jn  Lincoln  College  cafe. 

1^  time.  Afterwards  B.  dies,  leaving  iffue  D.  a  fon.  C.  married  E.  and  (be  wit^  her  fecond 
)iufl>aiMl  eafeoifed  P.cbe  UTue  in  tsiL  and  then  B.  sod  C.  the  feme  rc-encred :  22*  lsfitd«faf»  I^ 


eMufanet  tb  dnit  to  y,  S,  and  after  enttred  ttfom  C,  the  fern  far  tht  fotfeititrt  bjr  this  fbttfCe  S  but  ad« 
judgred  for  the  feme  ;  becaufe  D.  the  Ton  had  barred  himfe If  to  takt  hontfit  of  the  forfeiture  by  thif 
itatuce,  by  his  levying  a  fine.  And  J.  S.  the  cmufn  Jhull  not  takt  btnefit  of  the  forfeiture ;  for  it  was 
a  fins  by  eftoppil  only  and  DO  int«reft  patted  by  it. '  In  the  cafe  m  3  Rep.  he  that  levied  the  fine  bad 
a  real  remainder  in  him*  But  in  tlie  principal  cafe,  D.  had  only  a  Sy  right  to  an  eHatt  tail  aft ef  the 
death  of  the  feme  his  ^tmthtr.  And  To  note  the  difference.  And  judgment  was  given  againft  the 
plaintiff.    Noy.  121.  Ward  v.  Mathew. 

S.  C.  Cro.  J.  174.  Trin.  5  Jac.  B.  R.  reports  that  after  E/s  death  C.  re-entered,  and  aft^r.'r-^Ms 
D.  levied  a  fine  come  ceo,  &c.  to  the  defendant,  and  C.  »ktt  this  enfeof!bd  6.  her  younger  fotiV 
and  that  afterwards  LX  entered  and  enfeoffed  the  defendant,  and  then  one  R.  S.  coufin  and  heir  of 
A.  the  donor  encred,and  let  to  the  defendant,  and  the  younger  fon  entered  upon  him.  It  was 
refolved  that,  admitting  this  a  jomture  within  this  ftatnte^  which  it  is  nor>  yet  here  neither  tt^tf 
heir  nor  conufee  fhall  uke  advantage  of  the  alien;)tion  ;  for  the  feoffnjent  by  C.  and  ^is  defea^-^ 
ed  by  her  entiy  after  E.'s  death,  and  the  fine  by  D.  gave  no  Interrfl  to  the  defendant  but  only  bj 
cftoppel;  becaufe  D.  had  nothing  at  the  time  of  the  fine,  nor  the  cciufee,  yet  I),  had  given  his 
right  to  the  entail,  and  concluded  bimfelf,  that  he  cannot  enter ;  and  the  conufee  cannot,  becaufe 
he  has  nothing  but  by  eiloppel,  and  no  rtvetfifM,  whereas  in  Sia  Geo.  Brovin's  cass,  the  beir 
in  tail  had  a  reverfion  in  fee  tx^tSant^  and  by  his  ^ne  gave  that  reverfioo  to  the  cOnufeo* 


(L)  Equity. 

I*  O  ARON  fettles  in  jointure  landi  in  mortgage  aila  <lied  inUt^ 
"^  tate\  fhe  eot  adminiftration,  but  decreed  to  account  for  toe 
perfonal  cftate,  and  that  to  be  applied  towards  the  difchargeof  theniort-a 
gage,  but  rents  of  the  jointure  lands  fince  her  hufband's  deceafc; 
not  to  be  brought  into  the  account,  but  to  be  made  good  b^  tho 
defendant  (the  heir  at  law)  with  interel^,  and  the' plaintiff  to  cnjoir 
the  land  during  her  life,  and  after  the  account  the  defendant  to  eie^ 
within  a  limited  time  to  redeem  or  not,  and  give  notice  to  the  plains, 
tiff  to  redeem  on  payment  of  principal  intereft  and  cofts,  and  the  de- 
fendants the  mortgagees  to  affign.  Fin.  R.  97.  Hill.  25  Car.  a* 
Atkins  V.  Nunn  &  al. 

2.  Jointrefs  paid  off  a  mortgage.  She  was  decreed  to  holdover  *tiU 
ihe  or  her  executors  be  fatisfied,  and  intereft  to  be  allowed  hen 
Chan.  Cafes  271.  Trin.  27^28  Car.  2.  Cornifli  v.  Mew- 

3.  (Jufband  after  marriage  pves  a  voluntaty  bond  to  fettle  a 
jointure  of  100  A  per  ann.  tind Jetties  lands  accordingly.  The  bond 
is  delivered  up  to  oe  cancelled.  The  hufband  dies,  the  jointre&  is 
ivieied.  The  wife  took  out  adminiftration.  Decreed  per  Mafter 
of  the  Rolls,  that  fince  (he  was  now  intitled  to  dower,  (he  fliould  re- 
cover it  at  law,  and  what  that  fell  (hort  of  the  jointure  in  value 
fliould  be  retained  by  her  out  of  the  perfonal  eftate,  notwithftandin^ 
the  bond  was  after  marriage  and  voluntary,  and  delivered  up  to 
be  cancelled ;  for  an  agreement,  tho'  voluntary  under  hand  and  feal, 
ought  to  be  decreed  by  this  court,  and  the  delivery  up  of  the  bond 
by  a  feme  covert  could  no  way  bind  her  intereft.  Vem.  42^* 
Hill.  1686.  Beard  v.  NutthaH. 

4*  If  there  be  a  jointrefs,  and  a  covenant  that  htt  jointure  jiall  It 
offuch  a  yearly  valuey  and  it  falls  fliort ;  tho*  her  eftate  be  not 
without  impeachment  of  waft,  yet  flie  may  commit  waft  fo  far  ai  t$ 
make  up  the  defeat  of  the  jointure,  and  equity  will  not  prohibit  it# 
Mich.  1698.  Abr.  £qu.  Cafes  221,  222.  Carcw  v.  Carew« 
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^ee  (C.  i) 


(A)    fT&at  it  is,  and  Proceedings. 

I.     Ik     Writ  newly  brought  by  journeys  accounts  is  quodam  mdf 
£\  a  continuance  of  the  firjl  writ;  rtffolved  6  Rep.  lO.  b. 
^fnuiznt       fjaj^  .  ^  £ji2,    Q^  3^  Spcnccr's  cafc. 

fly Jlr^t  take  ^^  ^  •  •  .       k»  t 

uny  euivattf^f,^u*/it  h' a'  ht  bad  nt  the  time  tf  the JirJI  Wfiu     Per  tOt.  Cuf.  Cro.  J.  59c.  MlCh.   13  JaC. 

"B.  R.  in  cafe  of  Waithal  v.  Aldrich. 


S.  P.  And 

therein  the 


An  J  thfT'o- 
forc  thr  ^ic- 
mandnnt 
irnift  al- 
ways fhcw 


K  writ  by  journeys  accounts  is  a  taking  up  and  purfaing  the 
tion  in  a  reafonable  timfe,  which  is  to  be  difcufled  by  the  ^cif- 


2.   A 

old  a6ti< 

cretion  of  the  jufticcs ;  per  Lee  J.  Gibb.  290.  cites  6  Rep.  Sptn- 

ccr's  cafe. 


(fans)  in- 
fteadof 
(fur)  as  it 
teems. 


certainly 

the  time  of  abatement  of  tlie  firft  writ,  fo  that  it  may  appear  to  the  court,  if  the  laft  writ  was 

brought  by  journeys  accounts*    6  Rep.  i  u  a.  ia  a  nota  of  the  reporter  in  Spencer\  cafe. 

3.  When  a  writ  is  purchafcd  by  journeys  accounts,  it  is  faid  in 
the  replication^  (reciting  the  former  writ,  and  that  it  abated,  and 
Jhewing  all  in  certainty)  fuper  quo  the  defnandant  per  diet  as  camputat, 
recenter  tulit  quoddatn  ahud  breve,  l^c.  For  the  allegation  of  jour- 
neys accounts  is  always  either  by  way  of  counterplea  to  ouft  the  te- 
nant of  voucher,  or  by  way  of  replication,  as  it  moft  commonly  is  to 
oufi  the  tenant  of  the  plea  o(  nontenure  ox  jointenancy,  or  any  other 
flea  accruing  *  upon  matter  after  the  date  of  the  fir Jl  writ,  6  Rep. 
10.  b.  in  a  nota  by  the  reporter  in  Spencer *s  cafe,  cites  Lib.  Intrat. 
tiL  Journeys  Accounts,  fol.  382.  b. 

4.  In  journeys  accounts  you  (ball  never  change  your  count;  and 
the  old  way  of  lourncys  accounts  wus  to  pray  a  new  writ,  and  then 
to  proceed  on  the  former  roll.  Dieta  is  iter  unius  diei*  i2  Mod. 
229.  Mich.  10  W.  3.  in  C.  B.  Anon. 

5.  Fifteen  days  was  the  time  allowed  by  common  law ;  but  if  it 
were  a  cafe  where  an  attorney  might  be,  there  muft  have  been 
longer  time,  becaufe  he  muft  give  notice  to  his  principal  of  the 

and*'32'E.*3!  ^fatremcnt  of  the  writ;  but  the  judges  upon  examination  of  cir- 
tit.  Jour-      cumftances  are  judges  of  reafonable  time.   Arg.  Mich.  13  W.  3. 

neys  Ac-       n  Mod.  ^7C 
counts,  16.    ^^  *^*°^  575« 

■  ■        at  Inft.  567.  fayt,  the  i^eafon  of  fixing  fifteen  days  was,  that  the  fame  was  accounted  a  rea- 
fonable time  f«r  the  party  fuifuponed,  &c.  to  appear  in  court  from  any  part  of  England.  ■ 
Writ  brought  tuitbin  30  days  after-abatemcnt  of  the  firft  is  a  recent  profocution.    x  Salk.  393. 
Mich.  9  W.  >  C^r  Eftobb  v«  Thorougbg^. 


II 


6  Rep< 
by  tljc  re- 
porter cites 
1SE.3.  24. 


{BJ/« 
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{B)  In  what  Cafes.  sce  Fines 

t*  T  T  lies  in  no  cafe  where  a  foU  plaintiff' or  detnandant  dies ;  there  a  writ  by 

-*-    his  heirs  or  executors  mail  never  have  this  writ,  though  in  journeys 
a  quart  impedit^  where  the  death  after  the  6  months  is  peremptory.  ^?^**"^* " 
6  Rep.  10.  b.  in  Spencer's  cafe,   cites  19  E*  2*  tit.    Darrien  Pre-  wA^rJ/Ar 
fentment,   4i.  F.N ,8.32.  (C)  16  £•  3.  16.     Dionife  de  la  writhahat* 
River's  cafe.  ^hth^d,^ 

ceaje  of  one 
cfthf.  pljintiffi  or  At fendtttt s^  or  by  reafon  ofmfprifion  in  tht  firfi  wtit,  •r  by  fame  Aefjutt  or  mifprifion  m 
th*  f/e»i,  o»*  other  like  caufe  which  ougljt  to  be  m.jufjlcdih  tUfecondvitit.     Arg*  Cro.  J.  590.  Mictu 
iS  Jac  B.  R.  in  cafe  ojf  Waltlull  v.  Aiilriciu 

2.  Pracipe  quod  reddat^  the  tenant  pleaded  jointenancy^  the  demaU'-  f  r  rg  1 
dant  averred  that  at  another  time  he  brought fuch  another  writ  againjl  \^  the  prae- 
the  tenant^  which  abated  for  falfe  Latin^  as  (dicunt)  for  (dicit)  and  cipe  be  a- 
he  purchafed  this  writ  by  journeys  accounts,  and  the  day  of  the  firft  *>^cd  hj 
wric  purchafed,  the  tenant  was  folc  tenant  j  and  the  tenant  dared  ^iF^hTMit 
not  demur  but  vouched,  and  therefore  it  feems  that  it  well  lies  by  of  the  te« 
journeys.    Br*  Journe$,&c«  pi.  lO*  cites  38  E.  3.  4*  n*"^  •>«- 

jointeoaot  is  feifed  per  my  &  per  tout,  and  may  occupy  the  whole,  he  (hall  ha^e  new  writ  by 
journey's  accounts.  6  Rep.  is.  a.  Refolved  iu  Spencer's  caf^  land  cites  17  £.  3.  39.  38  E.  3. 
16.  33  H.  6.  2.  41  E.  3. 4. 

3.  Pracipe  quod  reddat  by  feme  againjl  two ;  the  onefaid^  that  he  J«nlk.  90. 
was  tenant  of  the  whoU  the  day  of  the  writ  purchafedy  ice.     Abfque  P^'5'   •^• 
bocy  that  the  other  any  thing  had  and  vouched^  &c.     The  demandant 

Jaidj  that  the  baron  and  this  feme  brought  another  fuch  aSlion  againjl 
thofe  twOi  and  they  tleaded  jointly  to  the  aSfion  and  the  baron  diedj  and 
the  feme  has  fremly  purchafed  this  adtion  within  8  days  after  the 
death  of  the  baron,  judgment  if  he  fhall  be  received  to  plead  fevend 
tenancy,  &c.  and  the  writ  awarded  good ;  quod  nota.  Br.  Journes, 
&c.  pi.  5.  cites  43  £.  3.  16. 

4«  In  dower  the  tenant  pleaded  non-tenure^  and  the  demandant  faid^  Jcnk.  90. 
that  at  another  tifne  he  brought  fuch  another  writ  againjl  him  and  P**  '^"  * 
another^  and  named  him  y,  fV,  who  pleaded  that  bis  name  was  y,  S, 
and  found  for  bim^  by  which  the  writ  abated^  and  he  brought  this 
writagainft  them,  zndaverredy  that  they  were  tenants  the  day  of  the 
firjl  writ  purchafed  by  journeys  accounts^  and  the  opinion  of  the  court 
was  againft  him,  and  that  he  cannot  have  it  by  journevs  accounts ; 
•for  mtfnofmer  is  his  own  default.  Br.  Journes,  &c.  pi.  9.  cites  14 
ii.  4.  23. 

5,  But  where  the  writ  abates  for  falfe  Latin^  he  fhall  have  a  new  s.  P.  Ibid, 
writ  by  journeys  accounts.    Br.  Journes,  &c.  pi.  9.  cites  14  H.  r^- 6*  cites 

Ibid.pU  14  cites  ti-H.  6.  8.      ■  S.  P.  nnAfofcrvvianeear  tvantcf  fwm\  becflufe  this  was  th« 

default  of  Che  cleric  in  Ctiancery,  and  not  of  the  demandant;  refolved  '6  Rep*  ro.  a.  UilL  A5  Eliz* 
C.  B.  in  S))encer'&  cafe.— And  for  the  like  reafon  where  tlie  wiit  abates  for  dtf^tlt  o/gTodfttrntmnSf 
which  is  the  default  of  the  Iheriff.     Ibid.  Spencer's  cafe.  If  the  firft  writ  abau  tbroufh  th* 

fiMuU  oftbtpttwulffy  there  fhall  not  be  a  new  one  by  jouraeys  accouaCs^  but  where  it  abates  hyf^dtff 
ibeektkthtnfhaiu  I  a  Mod.  576.  Arg. 
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5.  p.  Jenk.  6,  So  if  it  be  brought  agatnft  two  and  the  om  dieSy  he  {hall  havt 
l^iMii  this  ^^  ^y  journeys  accounts  againft  the  other ;  per  Skrene^  quod  non 
cafe  it  negatur.  And  fo  per  Cur.  he  ought  to  avtr^  that  they  were  tenants 
abates  ^y/^«  the  day  of  this  writ  pur  chafed  i  quod  nota.     Br.  Journes,&c.  pi.  9. 

f/l^-     cites  14  H.  4. 23. 

Againft  two,  if  one  dies,  the  writ  Ihall  abate,  but  the  funriTor  ihall  have  aS^ftihy  journeys  accounts. 
Jeuk.  X30.  pl«  64*  cites  4  £.  4. 9. 

J.  Judicial  writ  (ball  never  be  purchafed  by  journeys  accounts* 
.ep.  10.  a.  in  Spencer's  Case,  cites  22  H.  6.  62.  27  £.  3* 
84.  and  45  £•  -s.  tit.  Journeys  Accounts  10.  And  the  reafon  is, 
becaufe  a  judicial  writ  ihall  never  abate  for  form,  cites  4  H.  6. 

Bui  tvhere  8«  In  quare  impedit^  by  the  baron  andfenu^  the  writ  abated  by  the 
the  plaintiff  death  ofthefeme^  and  the  baron  brought  another  writj  and  plenarty 
\^  *  jiJ^as  '^  pl^^^d  in  bar^  he  may  aver^ihat  the  church  was  void  within  fr 
]mS4ahigk  months  before  the firfi  writ  purcha/ed\  for  it  is  abated  there  by  the 
fxiuiiHg  the  a^  of  Gody  and  not  by  the  folly  of  the  party ;  per  Newton.  Br. 
S^ugh?*"^  Journe8,&c.  pi.  12.  cites  7  H.  6. 16. 

''that  tnafftouch  as  this  Ihall  be  accounted  lus  ewn  default,  he  (hall  not  have  a  writ  by  journeys  ac- 
counts and  agreed,  that  the  books  are  clear  that  tlie  writ  ihaU  iibate.  f  D.  55.  a.  b.  pi.  7,  Pafcb. 
34  fc  35  H.  8.  Anon.  Br»  Quare  Impedit.  pi.  75.  cites  7  H.  6.  14, 15.  ■  But  it  feeros 

by  the  other  part  of  the  cafe,  (tht)Uflli  not  clearly  exprelTed)  that  if  this  being  nctade  a  knight  was 
not  the  a£k  of  the  plaintiff  himfelf,  out  that  he  had  been  com^tUtd  by  the  king  to  be  made  a  kxight,  [a$ 
any  man  haviag  lands  of  a  certain  valvie  was  compellable  to  be  at  that  time,  untill  the  la  Car.  &•} 
then  he  might  have  *  had  this  writ.  Vid.  Ibid.-    ■  [And  after  this  cafe  it  was  enabled  by  i  E* 

6.  cap.  7.  that  making  a  plaintiff,  &c.  knight,  Ice  fliould  not  abate  the  fuit.]  f  S.  C.  cited  € 
Rep.  10.  b.  in  Spencer's  cafe. 

9.  Dower ;  the  tenant  diesj  the  demandant  brings  another  writ  of 

dower ;  ihe  fliall  not  have  advantage  of  journeys  accounts  in  the 

new  vmu    Br.  Journes,  &c.  pi.  13.  cites  7  H.  6.  34. 

S.P.  F«v  io«  This  writ  ihall  not  be  brought,  but  where  thefirfi  writ  was 

the  time  of  ferved  and  riturmd  §f  record.    6  Rep.  10.  b.  in  Spencer's  cafe,  cites 

iiLf^'^M  14H.6.7. 

tnetd  ought  fa       ^  / 

mppear  to  the  court,  that  they  may  thereby  fee  whether  the  fecond  writ  be  fued  out  in  convenient 

time.  Arg.  la  Modr574.  cites  14  H.  6.7.  6  Rep*  10.  b.  9  Ed. 4. 6. 

?'  ^']^  * '  ^*  Prjgcipe  quod  redddt  is  abated  by  wager  of  law  of  mn^fummons^ 

M^dihaii  the  demandant  brought  another  writ, -the  tenant  pleaded  non-tenurcj 

avoid  iwf/W  the  demandant  alledged  this  matter,  and  that  he  has  brought  this 

faffmeHt,,  ^^^  ^|-|t  by  joumeys  accoiuits,  and  that  the  tenant  was  tenant  the 

£co^*cnts  ^y,  ^^  *^  ^*  ^^*^  purchafed ;  and  per  Newton,  a  man  (hall  have- 

the  tenant  Writ  by  joumeys  accounts  by  *  abatement  of  writ  by  ley  gager  ofnon^ 

wouUi  iiave  funomns^    Br.  Journes,  &c.  pL  15.  cites  22  H.  6. 41. 

vouched  in 

4elay  of  the  demaodanb    Jir.  Jouraes,  &c.  pi.  a i.  cites  x  i  H.  6. 34* 

12.  Praecipe  quod  reddat  is  brought  againjl  the  baron  andfem^ 

and  the  writ  abated  by  death  of  the  feme ;  the  demandant  ihall  have 

a  new  writ  by  journey's  accounts  againft  the  baron.   Br.  Jour- 

nes,  &c.  pi.  19.  cites  21  H.  6.  42.  b. 

^o^'  \^^'       ^  3*  ^^  *^''' *  ^^^^"  h  default  of  the  plaintiffs  as  if  he  namt^  ^ 

2^^6  Rep.  fi^nt  efquirey  where  he  is  a  knight^  &c.  of  which  he  may  have 

€onu£uicei 
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conuGmce,  he  fliall  not  have  a  new  writ  by  journeys  accounts ;  lo.  s.  p. 
€ontra  when  be  cannot  have  conufance  thereof  as  of  jointcnancy,  JJui'Ir 
ice.    Note  the  differenced    Br.  joaxncs^  &c.  pi.  22.  dtes  32  H.  euz.  c.h. 

6.  24*  Spencer's 

^  cafe.— ^ 

And  cites  32  H.  6.  28.  but  it  feems  mifprinted  [28]  for  [i4*|. 

14.  It  was  faid  for  law,  that  if  the  tenant  in  praclpe  quod  reddat  If  the  writ 
fleads  non-'tenure^  and  the  demandant  confeff'es  ity  that  he  fliall  have  a  *^*^*  ^^^  , 
new  writ  by  journeys  accounts,    isr.  JourneSy  «c.  pi.   i.  cites  33  a//,thcde. 

H.  6.  2.  mandant 

fliall  not 
liare  a  new  vnii  by  journeys  accounts ;  becaufe  the  Jir/I  writ  was  commnctd  vnthaut  cmfe  •r  any  pr9m 
labU  coiour  of  caufe.  RefoWed,  6  Rep.  lo.  a.  in  Spencer's  Case,  cites  33  H.  6.  But  a  praecipe 
of  a  manor  being  abated  by  non-tenre  of  f.^trcei,  he  (hall  have  this  writ ;  becaufe  Che  tenant  was  te* 
nant  of  the  refidue^  for  which  the  new  writ  is  brought,  and  it  may  be  an  hardlhip  to  compel  him  to 
know  in  whonn  the  eftateof  every  part  of  tlie  manor  coufiils.  Ibid,  cites  4  £.  3.  l59.^->»[Theff» 
k  no  fuch  page,  but  it  feems  as  if  it  means  [15.  b.j 

15.  Formedon ;  the  tenant  at  tbefirft  day  confejfed  the  aSfton^  and 
it  was  alledged  for  the  king,  that  this  land  belonged  to  the  ward  of 
ibi  king^  and  prayed  that  by  the  confeffion  of  the  tenant  himfelf  be 
fhaU  be  fined,  becaufe  he  had  ufurped  upon  the  pofleffion  of  die 
king ;  and  of  diis  it  was  doubted,  and  the  demandant  upcn  tbisfaii^ 
that  the  defendant  bad  nothing  in  the  land,  and  prayed  leave  to  inqmn 
s  better  turitj  and  it  was  awarded  that  he  take  nothing  by  his  writ^ 
but  he  ihall  not  have  leave  to  inquire  a  better  writ,  for  this  was 
not  the  a£t  of  God  but  the  folly  of  the  party  himfelf.  Br.  Joumes, 
&c.  pL  3.  cites  33  H.  6.  34. 

16.  Journeys  accounts  lies  on  death  of  teftator  in  quare  impe£t.  Thecowt 
Brownl.  158.  l^^,^ 

executor  take  care  if  it  lies  or  not,  and  in  what  form  the  writ  (hall  be.    Cro.  £•  174.  Walter 
Moyle's  cafe.-— *6  Rep.  xo.b.  Contra  in  Spencer's  cafe. 

17.  A  fecond  writ  of  janrntys  accounts  will  not  be  allowed.   7  f  c6l  1 
Rep.  (45)  b.  Mich.  4  Jac,  in  Kcnn's  cafe.  if  one  be 

nen'fuitcd  upon  ibefirfl  he  never  fliall  have  anotlier  writ  by  journeys  accounts.  Arg.  12  Mod.  574t 
575.  cites  Fitz.  Joum.  Ace  13. 16.  and  Hugh.  Ab.  177. 

1 8.  A.  and  B.  wert  jointenants  for  years.  B.  fuffered  C.  to  oc- 
cupy his  moiety  with  him,  and  A.  brought  a  writ  of  partition 
againft  B.  and  C.  fuppofing  that  B.  had  granted  a  part  of  his  moiety 
to  C.-— — ^C.  fhews  that  he  was  tenant  at  will  to  B.  whereupon  the 
writ  abated.  Refolved  that  A.  might  jiave  another  writ  of  parti- 
tion againft  B.  by  journey's  accounts ;  for  the  tojTeJJion  of  C.  was 
good  Qohur  for  bringing  the  writ  againft  him,  ana  A.  could  not  take 
notice  what  eftate  C.  had,  &a  Cro.  J.  218.  Hill.  6  Jac.  B.  R« 
Beedle  v.  Clerk. 

19.  If  3X1  aJ/Sfe  he  within  20  years  after  a  difTeifin,  and  before 
judgment  20  years  pafsy  and  then  the  demandant  diesy  the  heir  can* 
not  have  another  affife,  but  he  muji  have  a  writ  of  entry ;  and  it  will 
be  hard  to  prove,  the  heir  can  proceed  by  journeys  accounts  in  that 
cafe ;  for  it  is  anodier  writ  he  is  intitled  to  now  oy  the  death  of  his 
anceftor,  yet  ftill  he  may  be  out  of  the  ftatute  of  limitations ;  per 

Holt 
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Holt  Ch.  J.  12  Mod.  J72, 573.  Mich.  13  W.  3,  inoafcof  Say- 
ward  V.  KioTey. 

[  Set  (D)  pet  tot  ] 
(C)  tP^Ao  fhall  have  it^  and  againjl  ^bom^ 

journeys  1.  X)  EGULARLY  it  lies  not  but  iffw^^xr  ihofe  that  were 
adtounts  is  -^  parties  to  the  fir Jl  writi  as  where  one  of  the  plaintifis  or  one 
aiwayt  be-    ^f  ^j^^  defendants  dies.     6  Rep,  10.  b.  in  Spencer's  cafe.- 

pme  parties.  If  a  f*ari  imptdi(  be  well  commenced,  and  the  plainti/f  dies  after  the  fix  months».the 
heir  cannot  bring  a  new  writ  bjr  journeys  accounts  ;  per  Povvel  f.  Comb.  418.  Trin.  9  W*.  3. 

B.  R.    Eftobb  V.  Tl)oroughgood. Br.  Left.  St;ii.  Limit.  155.     Nor  by  conftru£lion  will  it  lie 

ag^inft  his  companion  which  was  party  as  a  jointenant.— *  xz  Mod.  229.  S.  P.  Auon. Per 

Holt.  Ch.  J.  12  Mod.  57a.  in  Cafe  of  Ileyward  t.  Kinfey. 

2.  Formedon  hyfenu ;  die  tenant  pleaded  noH'tenure  the  day  of  the 
writ  purcbajed  nor  ever  after  i  the  demandant  faidi  that  A,  gave  t^ 
her  father  in  tail  who  baa  iffiie  the  demandant  and  JUce^  and  the/a^ 
tber  died',  the  daughtlirs  brought  formedon^  and  Mice  died^  by  which 
the  writ  abated,  and  this  demandant  brought  this  writfrejhly  by  jour- 
neys accounts,  and  averred  that  the  tenant  was  tenant  the  day  of  the 
firft  writ  purchafed,  judgment,  &c.  Per  Newton  the  writ  is  good,- 
becaufe  the  demandant  claims  as  heir  to  the  whole  immediati  to  ber 
father^  and  not  the  moiety  as  heir  of  her  ftjler  \  for  then  it  ihail  not 
lie  by  journeys  accounts.  And  after  the  writ  was  awarded  good 
for  all  the  firft  adlion  \  quod*  nota.  Br.  Journes,  &c.  pi,  I2»  cites 
7  H.  6.  16. 

3.     If  a  man  brings  a£iion  and  dies^  by  which  the  Writ  abates^- 

his  heir  Jhall  not  have  a  new  writ  by  journeys  accounts  •,  for  it  feems^ 

that  none  Jhall  have  adjon  by  journeys  accounts,  but  one  who  was 

party  to  thefirfi  writy  and  againjl  him  who  was  party  to  the  firft 

writ;  per  iNewton.  Br.  Journcs,Ac.  pi.  12.  cites  7  H.  6.  lb* 

ButMvfto         4*  But  if  tvfo  parceners  bring  a^Jion^  sjid  Ac  one  diesy  the  other 

eof>:n-c(n:n     fhall  have  a  new  writ  by  journeys  accounts  >  per  Chauntr   Br. 

*riii^/«vr-      Journes,  &c.  pi.  12.  cites  7  H.  o.  16. 

ripe  quod         ./  *  t  # 

reddat,  the  one  has  ifue  and  dUi  \  the  other  wbofurvivti  and  the  ijfue  of  the  other,  fhall  DOC  have  a 
new  writ  by  journeys  accounts ;  and  where  the  tenant  in  thejcondaffwnpkad*  non-ttJture^  •  he  need 
not  aver  that  he  was  tenant  the  day  of  the  ftrft  writ  purchafed ;  for  the  title  of  the  one  is  defcendoh 
after  ;  per  Rolf.    But  Chant,  contra.    Br.  Joarnes>  jcc  pi.  xt«  cites  7  H.  6. 16.— — *Ong.  ^«« 
duverr  J 
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5*  So  if  a  man  brings  praecipe  quod  reddaf  again/!  two,  and  the  one 
diesy  he  may  have  another  adliori  againft  the  other  by  journeys.  Br. 


^0  where     journes,  &'c.  pi.  12.  cites  7  H.  6.  16.  Per  Newton. 

brought  againjl  three  executors^  and  one  Sed^  by  which  the  writ  abated ;  but  upon  plaintiffs  ftir- 
mil'e  of  this  to  the  oourt,  and  praying  a  new  writ  by  journeys  accounts^  it  was  granted  him.  Lc. 
44.  pi.  57.  Mich.  28  &  29  Eliz.  C.  B.  Knight's  cafe. 

Br.  N.  C.  6.  ^are  impedit  by  A.  againft  B.  incumbent^  who  was  in  by  the 

^Q^Re  .  P^^fi^^^fion  of  the  king,  and  therefore  the  writ  was  brought  againft 
10.  b.  in*^^    him  alone,  and  pending  the  writ  of  quare  impedit,  the  plaintiff  died 

Spencer's  ofttT 

c^fe. 
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^ir  the  fix  months  paft,  and  he  had  only  the  next  prejentatlon  by 
grant ;  and  by  the  jufticcs  of  C.  B.  where  the  plaintiff^dies^  the  /x- 
ecutor  jhall  net  have  writ  by  journeys  accounts ;  but  centra  in  feme 
cafes  where  the  defendant  dies  pending  the  writ ;  and  thi»  writ  wa$ 
brought  by  the  executor  after  the  fix  months  were  paft,  and  the  ex-* 
ccutor  intended  to  have  faved  the  matter  by  the  journeys  accounts^ 
but  was  not  allowed*  Br.  Journes,&c.  pi.  23.  cites  4  £.  6.  Ogle 
V,  Harrifon. 

7.  In  debt  againft.  an  heir^  who  pleaded  riens  per  difcent  the  day  of  IW<J.  iays, 
the^  ^c.    The  plaintiff  pleaded^  that  heretofore  hefued  another  writ  ^^^^1^^ 
of  debt  againjl  the  fame  heir^  upon  the  fame  bond^  in  this  courts  and  pieaUed^** 
the  defendant  was  outlawed  \  which  outlawry^  for  the  infufficiency  of  againft  the 
the  proclamations^  was  reverfed\  and  that  he  freflily  brought  this  JJ><^*''<''^>  but 
writ,  and  avers,  that  the  defendant  had  aflets  the  day  of  the  hrft  writ  ju.tgilli^t 
piirchafed ;  whereupon  the  dcfcndant^demurred.  Hob.  248.  Hill,  hath  beea 
12  Jac.  Spray  v.  Sherrot.  8jven  in 

ies.  ■  A  precedent  w^  (hewn  to  the  court  of  thip  cafe,  an  J  that  upon  iffoc  joined,  whether 
affets  the  day  of  the  firft  writ  brought,  the  plaintiff  tv.d  verdict  and  judgment.  Cro.  J.  589.— —« 
Am)  there  in  debt  ofrninjl  an  admim/Itator  dsirants  mmori  witUef  ^c.  who  pleaded  riens  the  day  of  tlio 
writ,  and  the  plaintiff  Ihewcd  ou:Uwry  and  rcvcrfal  as  above,  and  that  he  brought  another  writ 
frefhlv,  and  upon  like  iffue  joined,  vcrditl  and  judgment  was  ^iven  for  the  plaintiff ;  and  upon 
err  v  brought  in  B.  R.  the  judgment  was  affirmed  ;  and  all  the  court  held  the  writ  well  brought 
by  journeys  accounts  ;  for  when  he  purfues  till  defendant  be  outlawed,  the  firft  original  is  deter- 
niinrtd;  and  when  the  outlawry  is  afteiwardsdifcharged,  there  iswtfiny  default  in  tUplmntiffn  Cro. 

J.  5S3.  Mich.  18  Jac.  B.  R.  Waltha!  v.  Aldrich. S.C.  cited  aad  affirmed  to  be  good  law  9 

beciure  otherwife  the  defendant  himfelf  would  take  advantage  of  his  own  ill  plea,  wliichtbe  law 
will  nut  fuffer.    Winch.  82.  Pafcti.  12  fac.  C.  B.  Anon. 

8.  A  writ  may  be  brought  by  journeys  accounts  againjl  an  exe^  And  fo 
tutor  \  per.  Doderidge,  who  faid  it  was  fo  adjudged  in  C.  B.  in  may  a  writ 
Sharpeley  and  Englim's  cafe.  in  nature 

T  .  .    .  of  journeys 

accounts  be  brought  by  an  cxfcuttr^  but  it  fliould  be  within  a  year,  unlefs  a  reafonable  caufe  is 
ihevvn.  Gibb.  2^0.  Trin.  5  Geo.  2.  B.  R.  WiJcox  v.  Huggins.— — It  will  not  lie  for  tiic  execu- 
tor u*^'jh  ahutemtnt  of  bis  tiftaior'i  writ,  J2  Mod.  229.  Anon. 

.  9.  If  teftator  makes  jf.  executor  with  condition,  that  if  he  do  fucb 
a^y  then  B.  Jhall  be  executor;  in  this  cafe  A.  is  abfolute  executor, 
unlefs  he  determine  his  oiEce  by  his  own  aft;  and  then  B.  is  not 
privy  to  have  journeys  accounts.  I  Salk.  393.  Mich.  9  W,  3. 
C-  B.     Eftobb  V.  Thoroughgood. 

10.  An  infant  executor  plaintiff  cznnot  take  benefit  of  a  fuit  But  of  ^ 
commenced  by  adminillrator  durante  minor!  aerate,  to  avoid  the  fuit  by  ex- 
Jtatute  of  limitations^  Comb.  428.  Eftobb  v.  Thoroughgood.  ccutordu- 

ritate  of  the  infant  executor  he  may.     i  Sjilk.  393.  S.  C« 


(C.  2)     In  what  Court-,  and  at  what  Time  [  563  ] 

See  (A). 

I.  ^^  O  T  E,  that  a  feme  Jhall  not  have  advantage  of  journeys  ac-  6  Rep.  10. 
-*-^  counts  but  in  the  fame  court  in  which  thefirjl  a^kn  was;  b-in  Spen- 
for  if  the  one  aftion,  as  affifc  of  frefli  force,  be  in  the franchife,  which  ^ite^s  ^^o!* 
is  there  abated  by  jointenancy,  and  the  other  aflife  of  novel  difleifin  and  t%  E.a. 
is  brought  in  the  guildable  before  the  juftices  of  aifiiQ,  this  cannot  Eftopp«i. 

be      ^' 


^6% 
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be  by  joutneys  accounts ;  for  thefir/i  record  is  net  there.  Br.  Jpiuw 

DCS,  &c.  pL  20.  cites  8  AiL  8» 

Br.  Jomcs        2.  In  forniedon>  where  writ  is  abated  hjointenaney  pleaded  and 

Accmxnts,     conMed  by  the  denuindint,  and  he  furcbafes  another  biaring  tifte 

dtcs  s!*C»    ^  ^'^  ifi^  between  ibefirft  day  and  the  fourth  dai^  of  the  return  ef 

thefirft  writ^  this  is  good,  and  mall  not  be  intendedpurchafed  pend^ 

in2  the  firft ;  for  the  tenant  may  appear  at  the  firft  day,  and  receive 

ju^ment  immediately,  and  then  the  writ  is  not  pending  till  the 

fcurtb  day.    Br.  Brief,  pi.  20i*  cites  24  £•  3. 28. 

3*  A  writ  of  quare  inAedit  was  abated,  and  another  writ  was 
Vought  a  year  after.  Br.  Journes^  &c.  pl.^25.  cites  Fitzh.  Quar« 
Imp^it,  32. 
Bat  wTiere  4,  Where  in  debt  the  defendant  was  outlawed^  and  after  the  mt/- 
^aftioa  lawry  was  reverted^  the  plain^iiF  ought  to  bring  his  writ  of  journeys 
brought  hf  accounts  immediately  after  the  reverfal  of  the  judgment  in  the  out- 
joumeys '  lawry,  if  he  will  take  advanuge  of  it.  Winch.  82.  Pafch,  22  Jac. 
^Ty^  C-  B.  Anon. 

after  the  outlawry  was  declared  void,  and  dtfcharged  by  plea^  yet  judgment  in  C«  B.  was  affirmed 
u]^  error  brought  in  B.  ft.  Cro.  C  294*  Hill.  8  Car.  B.  R.  Finch  y.  Lamb. 


^j«n-  p^  Pleadings  in  a  fecond  Writ. 

(C.b)|»Lr. 

^•8^  I.  T  N  all  cafes  where  the  writ  is  abated  by  plea  of  the  tenant  car 

^  officio  Curiae  writ  (hall  lie  by  journeys  accounts.  Br.  Jour- 
neS|  &c.  pi.  6.  cites  46  £.3.  14. 

2.  Pracipe  quodreddat  abated  by  jointenaneyj  that  the  baron  held 
with  the  feme  not  named  in  the  writ,  and  the  demandant  brought 
another  by  journeys  accounts,  and  the  baron  and  feme  would  have 
pleaded  non-tenurey  and  could  not ;  per  Thorp.  Br.  Journey  ice. 
pi.  II.  cites  38  £.  3. 13. 
S.  p.  Per         3.  Pra:cipe  quod  reddat  is  brought  againft  A.  who  abated  ^t  writ 
anYport      by  jointenancy  pleaded  with  K,  and  he  brought  a  new  writ  by  jour- 
iWd.  pi.'      neys  accounts  freflilvr  againft  both  ;  they  may  i^\tzi  jointenancy  again 
16.  cites      with  IV.    For  K.  fnalfnot  be  eftopped  j  becaufe  he  was  not  party 
Brf  Mo^    to  the  firft  writ,  nor  by  confequence  A.     For  they  ought  to  join 
pel',  pi.  xT-   *w  plea;  by  which  the  demandant  replied  zni  faidy  that  the  day  of 
cites  41  B.     thefirft  writ  pur  chafed^  A.  and  K.  were  tenants^  abfque  hoc  that  the 
3*^  thirdy  in  whom  the  tenancy  is  alledged^  any  thing  ladi  and  per  tot. 

Cur.  this  is  a  good  plea,  as  well  agaiim  K.  who  was  not  party^ 
to  the  firft  writ,  as  againft  A.  who  was  party ;  quod  nota ;  other- 
wife  it  would  be  if  this  fecond  writ  had  not  been  purchafed  by  jour- 
neys accouitts.    Br.  Journes,  &c.  pi.  4.  cites  41  £.  3. 4. 
•  The  te«         4,  Pracipe  quod  reddat  i  the  tenant  alledged  non-tenure  \  the  d!r- 
"  W^^***  »w»^&ii/  faidj  that  at  another  time  he  brought  fuch  another  writ 
9mru  but'*"    cigainjl  the  tenant^  which  was  abated  by  ley  gager  of  non-fummons^ 
fhaiibe  ef.    znd  this  Writ  brought  by  journeys  accounts ;  judgment  if  he  fhall 
lopped  ijy     pi^j  #  non-tenurey  &c.    And  ttiere  it  is  agreed,  that  writ  lies  by 
gager f  per  joume3rs  accounts;  and  after  die  tenant  was  compelled  to  take 
IrWaaJ     iffue,  that  he  was  net  tenant  the  day  if  thefirft  writ  purchafed^  and 

tho 
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tiis  clerks  would  have  added  thefe  words^  n^c  unjuam  Pi/l^a^  and  Danhy 
this  addition  was  oufted  by  the  juftices,  &c,    Br.  Journes,  &c.  pi.  clearly.  Br. 

6.  cites  46  E.  3.  14.  te. 

cites  %%  H.  0.  34« 

5.  Deht  was  brought  as  agalnji  executor^  which  was  abated^  be-  s.  P.  Rc- 
caufe  the  difindantfaid^  that  be  was  adminyirator^  and  by  journeys  R^p!  lo.  Ii. 
accounts  the  plaintiff  brought  a  new  writ  againjl  him  as  aSniniftra^  Spencer's 
tor,  and  the  defendant  faid^  that  fully  admintflred  the  day  of  the  writ  cafe.— And 
purcbafed\  and  per  Wych,  he  fliall  fay,  fully  adminiftred  the  day  of  ^'•^' V,^ 
thefirfl  writ  purchafedj  by  reafon  of  tne  journeys  accounts,  which  h.  ^  tit. 
feveral  agreed;  and  after  the  iffue  was  taken,  that  fully  adminiftred,  Execution, 
Prift }  and  the  others  e  contra.    Br.  Journes,  &c.  pi.  7.  cites  48  "^',2.^* 

E.  3.  ai. 

6.  In  debt  againft  an  executor^  die  defendant  pleaded  fully  ad-- 
mini/lred^  and  the  plaintiff faidy  that  at  another  time  he  brought  fucb 
another  writ  againft  the  defendant^  and  it  was  abated^  and  did  not 
Jbew  the  caufe^  and  that  he  bad  affets  the  day  of  the  firji  writ  pur^ 
chafed  \  and  the  defendant  was  compelled  to  anfwer  to  it,  though 
the  iirft  writ  abated  by*  the  proper  default  of  the  plaintiff  or  not; 
quod  nota;  and  yet  in  this  cafe  the  plaintiff  cannot  have  journeys 
accounts,  as  it  feems.     Br.  Journes,  &c.  pi.  8.  cites  2  H.  4.  2i. 

7.  Where  tenant  in  tail  has  ijfue  twofons  anddies^  and  A.  abates^  Cmtravfhero 
the  eldefifon  dies^  and  the  youngeft  Jon  brings  formedon^  and  mates  ^^^if^^ 
bimfelfheir  to  bis  brother  after  feoffment  made  by  the  abator  to  the  ^IfatZri 
ufe  of  the  abator ^  the  writ  ihail  abate.     Br.  Journes,  &c.  pi.  12.  per  Mew.* 
cites  7  H.  6. 16.  per  Newton.  V*"'  *'"• 

&c.  pi.  It.  cites  7  H«  6.  i6. 

8.  Pracipe  quod  reddat ;  the  tenant  pleaded  non-tenure ;  die 
plaintiff  replied^  that  be  brought  pracipe  againft  this  tenant  and  A. 
and  at  the  grand  cape  A.  made  default^  and  this  tenant  appeared^  and 

faidy  that  be  was  tenant  of  the  wbole^  and  tendered  to  wage  bis  law  of 
non-fummonsi  and  the  defendant  maintained  the  writ;  and  at  the  day 
of  the  ven^fac.  the  demandant  confeffed  that  the  tenant  was  tenant  of 
the  whole^  and  prayed  leave  to  purchafe  a  better  writ^  by  which  the 
writ  abated^  and  this  writ  is  purchafed  by  journeys  accounts; 
judgment,  &c.  and  the  writ  awarded  good  upon  thb  matter,  and 
the  tenant  compelled  to  anfwer  over.  Br.  Journes,  pi.  i6.  cites 
22  H.  6.  54. 

9*  jfnd  in  ancient  times  if  the  tenant  pleaded  jointenancy^  and  thi 
writ  abated  by  iffue  tried  of'^thi^,  he  (hould  have  new  writ  by  jour- 
neys accounts,  as  well  as  if  the  bad  confeffed  the  excepdon,  and  taken 
^  new  writ  by  journeys  accounts ;  per  Brown.  And  fo  it  feems 
^at  at  this  day  a  man  (hall  not  have  another  writ  by  journeys  ac* 
counts,  but  where  he  confeffes  the  exception.  Br.  Journes,  &c.  pi. 
16.  cites  22  H.  6.  54. 

10.  If  it  does  not  appear  whether  the  fecond  writ  was  by  jour- 
neys accounts,  yet  per  Billing  juftice,  the  plaindff  may  averr  it  well 
(enough.     Br.  Journes,  &c.  pi.  i8.  cites  9  £•  4.  5. 

11.  The  tenant  cannot  vouch  without  caufe  after  the  firft  writ. 

2  Refolv«d. 
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Refolved.  6  Rep.  10.  b.  Hill.  45  Elfe,  C.  B.  Spencer's  cafe,— 
And  after  by  aiTent  the  tenant  pleaded  in  bar.    Ibid. 
CroHej.  12.  A.  brought  caf$  by  writ  original  agatnft  B.  in  C.  B.  and 

conceivcJ,    counted  Upon  ajfumpfit  made  18  Jac.    The  original  was  brought  the 
omiawry'*     19  Jac.  and  was  to  the  damage  of  ^oo\.     The  aSHon  was  laid  in  L, 
was  not  re-  and  defendant  was  outlawed.     The  outlawry  was  reverted  in  C,  B, 
vcrfcd  by     for  not  returning  the  exigent ;  and  a  year  after  reverfaJ,  A.  brought 
avo^jcd  by    ^^^  o^ion  there,  and  laid  it  in  Suffolk^  by  order  of  the  court,  to  the 
pie:i,  tbe       damage  of  600  /.  and  be    recovered  upon  non  afl'umpfit  pleaded 
fir  ft  origi-    joo/.  B.  affigned  error,  that  the  fecond  writ  was  brought  after  the 
dctcrmi-^      /7W^  limited  by  the Jlatute  of  linutaticns  of7.\  *Jac.  cap,  16.     A^n^ 
nt(i  \  but     plied^  that  the  fecond  anion  was  brought  within  a  year  after  the  rut* 
thiit  A.         lawry  reverfedj  and  averred  that  it  was  for  the  fame  pramife,     B.  de- 
'^ilfceldcd*    niurred  \  it  yvas  agreed,  that  if  action  be  brought  within  the  time,* 
thereupon;  and  ♦  the  defendant  be  Outlawed,  and  the  time  lapfes,  and  then  the 
and  iiiat  to    outlawry  is  reverfed  in  C.  B.  for  default  in  the  exigent,  a  new  writ 
^^mai"*''^  brought  within  a  year  after  is  good  by  the  ftatute.     Secondly,  if 
and  in  ano-  was  refolved,  that  notwithftanding  there  \%  ^  variance  between  the 
ihercoun-    frfl  and fecond  affion^  the  firft  being  in  L  and  the  fecond  hi  S,  and 
7'  '^  '-^tiiin  ^^^  damages  in  the  firft  being  500  /.  and  in  the  fecond  600  /.  yet 
the  words     bccaufe    is   was  averred^  that  it  was  for  the  faiiie  affumpfit^  and 
©r  intent  of  this  covfeffed  by  the  demurrer^   it  was  good,  and  the  firft   judg- 
tJve  21  Jac.    j^ent  ^as  affirmed.    Jo.  312.  Hill.  8  Car,  B.R.  Lambe  v.  Finch. 

16.     But  J       ^  » 

the  other  three  juftices  held  the^e  Tari^^nces  not  mntsrial  to  the  <i''i>M,  being  tranjitoty,  nnd  averred 
tp  be  for  the  fann€  CAufe  t  anrf  tho'  the  oiitla\nTy  §s  not  reverfed  by  error,  biTt  av(^idt'd  by  plea,  it 
is  all  one  within  the  \v\tp'M  of  ^he  ftatute ;  for  the  ilatutc  is  not  where  the  outlawry  is  reverb 
by  error,  but  where  "^he  oulawry  is  reverfed,  fo  that  it  be  by  any  means  ;  and  thereupon  juJg* 
*  ment  wa«  affirmed.  Cro.  C.  294.  Finch  v.  Lambe.— —S.  P.  as  to  tlie  increafe  of  damages  was 
mucU  d^b^edy  ^^  Rcili.  Ch.  J.  at  firft  thought  it  could  not  be,  but  afteruards  changed  his 
opinion,  and  Taid.  it  appears  to  be  one  and  tlie  fame  party,  and  we  muft  m;imtain  a^tion^  ag:^rft 
the  ilalute  of  limitations,' becaufe  by  that  ftative  the  benefit  of  the  law  is  tnkcn  away  in  pert,  and 
therefore  affirmed  the  judgment.  Sty.  440.  Hill.  1655.  Boyle  v.  Scarborough,— Lmw.  287, 
GjtFFoRD  V.  YoiNc;.  Same  points,  hut  the  judges  differing  in  opinion  as  to  tV.e  fecond  ^flUm's 
being  brought  in  time,  it  being  more  than  a  year  after  the  abatement  of  the  fir|l  writ,  no  judjw 
ment  or  further  pru^e^ding  wa>  hafl  iu  the  caqfe* 

(E)  "Judgment.     And  what  fhall  be  recovered. 

I.  T  N  formedon  it  was  agreed,  that  a  man  (hall  have  a  new  writ 
^  by  journeys  accounts,  after  the  firft  is  abated  by  ley  gager  tf 

non-fumnions^  and  Ihnll  avoid  tmfne  feoffments  by  which  feoffincnts 

the  tenant  would  have  vouched  in  delay  pf  the  demandant.    Br. 

Journcs,  &c.  pi.  21.  cites  i  j  H.  6. 34. 
•  S.  P.  6  2.  Ajpfe  by  two  ;  the  one  dies^  by  which  the  writ  abates ;  the  otker 

'Rap- i^' ^]' ' Irings  another  ojjife  by  journeys  accoOnts,  and  recovers,  he  fhall 
cafercltes  ^  ^^^e  the  ♦  cojli  of  the  firjl  fuit.     Br.  Journesj  &c.  pL  18.  cit0  9 

the  hook  of  £•  4.  5* 
emries, 

3S  2.  h.  ■  If  writ  of  cojinnge  be  brought  a^einji  otti  Vfhc  pfr<t^  jptntenanty  with  a  fir/tw^fr^  and  aftff 
iVtG  tl..inti0'  biir^s  a  neiv  "M}  if  by  journfyi  accounts  a^uinft  Icib  and  recovers  againii  them  ;  now  tiic 
queftion  is,  whether  he  Ihould  recover  cofb  for  his  fiiit  in  the  fiift  writ  ?  and  it  was  argued  that 
he  (hould,  bccaufe  tho'  at  firft  he  did  not  bring  his  wiit  well,  viz.  againft  both,  yet  the  law  gi^cs 
him  fuch  advantage,  ihat  he  ftiall  have  a  new  writ  by  journeys,  Ice  Forfuch  (eoffmenis  may  he 
in:.de  fo  privately,  and  10  fo  many  mcni  that  A  mr.D,  by  common  prefuinptioai  cannot  have 

cojnizjuice 


• 


3fpft  JTafto.  5^5 


ifffgnxmnct  who  are  tenant$t  and  therefore  he  (hall  have  the  advantage  by  jotimeyi  a«cotints» 
Aitd  tben  ic  folU>wt  well,  that  he  (hall  have  the  co(ts  of  the  6rft  writ ;  for  by  journey's  account^ 
he  (hall  have  the  fame  advantage  as  he  (hooM  have  in  tt)e  firit  wric.  And  (o  in  this  cafe,  the 
^ofls  fliali  be  fevered  in  fuch  manner,  viz.  ttiat  he  IhAll  recover  the  cofts  of  the  iirft  writ  agoinft 
him  who  alleged  the  jointenancy,  am.1  ihe  cofls  of  the  (econd  writ  a^ainft  them  both ;  and  fo 
becaufe  the  law  adjudges  in  him  no  default  to  fuch  intent  that  he  ihall  have  the  advantage  of 
journeys  accounts,  it  feems  he  ihall  have  the  fanjc  advanta<;e  as  he  ought  to  h  n  c  h.id  in  the  firft  writ. 
But  of  tli,e  other  part  it  was  faid,  that  it  is  not  rer.fonabli;,  that  he  Ihall  havtj  the  cofts  of  the  firft 
wilt;  beciufe  the  writ  commenced  to  be  ill  on  the  part  of  the  demandant ;  and  to  caufe'tlie 
tenant  to  recompence  him  fuch  wrt,  which  he  himfclf  hid  ill  hroughtt  is  not  reafonable  ;  hut 
otherwife  it  i  wheie  the  writ  is  ahjred  by  the  death  of  one  of  the  defendants  ;  for  in  this  cafe 
the  default  »s  t''>t  in  th'*  plaintiff,  and  therajprc  iu  tl$is  cafe  he  (hall  have  cofts  \'\  the  fecond  \vnt» 
And  if  a  writ  be  brought  ly  two,  a^i  t':e  ofK  •u.'illn^  /«•,  fo  that  he  that  would  foe  has  a  writ  of  fum. 
mons  ad  fequend'  fimul,  and  after  the  other  is  fummoned,and  the  one  fues  forth  and  recovers,  he 
<hall  not  have  cuf^s  for  the  fni:  between  the  two  plaintiffs,  becaufe  no  default  was  in  the  tenant 
for  this  fuit,  and  (o  in  the  cafe  here,  becaufe  the  writ  was  ill  brought  by  the  adl  of  ihe  plaintiff, 
it  is  no  reafon,  that  the  tenant  Ihould  be  charged,  and  it  is  not  againft  reafon  tho*  he  (hall  have 
advanta;;e  to  fotae  intent  by  journeys  accountS|  and  to  other  intent  noti  &c.  Kelvy.  127.  b*  nU 
91.  Ai^on. 


% 


(A)  SpfoiTatfo.  f566] 

See  Enfaat* 

I,  13  EUx,  12.  makes  the  church  void,  for  not  reading  fhe  arii^  piuraiitielT 
€les\  adjudged,  that  there  needs  no  deprivation,  but  it  becomes  void  —ard other 
refently  by  not  reading  the  articles.     Cro.  E.  679.  Trin.  41  Eliz.  P^'oper^i- 
.  R,  Ijaker  v.  Brent  and  Robinfon.  ^  ^^^ 

li.  Gpeca's  cafe.    S.  C . Yelv.  7.  Grendit  v.  Baker,— S.  C.  but  not  S.  P. 

^.  Upon  an  indidment  for  fpeaklng  agalnji  the  book  of  commm 
prayer^  Fcnner  J.  doubted*  whether  the  juftices  of  oyer  and  termi- 
ner may  give  judgment  ot  deprivation,  tho'  the  ftacute  fays,  that  the 
offender  mail  be  deprived  ipfo  fado,  no  more  than  the  ftatute  5  E. 
6.  4.  Alfo  it  does  not  appear,  whether  the  defendant  be  curate  of 
the  parijl)  where  he  refufed  to py  divine  fervice  \  and  if  he  be  not, 
then  be  is  not  punifhable  by  die  llatute.  Goldlb,  ib%,  pi.  95.  Hill. 
43  Eliz,  Home's  cafe. 

3.  In  cafe  of  a  deprivation  ipfo  fafto,  there  ought  to  be  a  fentence  5  f.  6. 4. 
declaratory  of  the  deprivation,   to  give  notice  to  our  lawj   per  fayF,th.uhe 
Popham  Ch.  J.  Goldib.  166.  Hill.  43  Eliz,  '    ?»^^^  ^»**»^« 

*  •'  ^**  machurch* 

yard  fliai^  be  exconmuiicatrti  ipfo  faclo,  yet  that  is  to  be  Intended  nfter  a  fentence  declaratory,  or 
convi^ion  ;  otherwife  there  can  be  no  abfolutton.  Cro.  E.  919.  Hill.  45  Eliz.  B.  R.  Sonham  v« 
Trundle.— -S.  P.  Arg*  Cro.  £•  62o.  cites  D.  18  Eliz.  275.— He  d(»es  not  ftand  excommunicated 
until  he  be  thereof  conviAed  at  la\v>  and  this  tranfmitted  to  the  ordinary,  tho'  it  takes  away  the 
neccllity  of  any  fentence  of  excommunication.    Vent.  146.  Trin.  13  Car.  2.  B.  R.  Pyer  v.Ealt. 

4.  Where  z  judgment  in  an  inferior  court  (hall  not  be  ipfo  fafto 
voni^  thpugh  declared  by  a  private  a£f  of  parliament^  that  it /ball  be 
void.  See  Trefpafs  (G.  a)  Prigg  v.  Adams. 

5.  Where  aSs  of  parliament  relate  either  to  matter  of  record  or  10  Mod. 
fpecialties  entered  into  with  fomc  ceremony,  the'  die  ftatutes  make  65  Arg. 

Aem  void,  yet  it  muft  be  underftood  in  a  proper  manner ;  and  ads  **  ^' 
of  parliament  cio  always  fuppofe  necefTary  incidents}  but  where 
X  ilicy 


they  relate  U  maturs  in  pah  as  (in  the  principal  cafe  it  did)  l0att 
dedlion  into  a  corporation,  it  is  very  different  j  per  Eyre  J.  lO 
Mod.  i8o,  Trin.  12  Ann.  B.  R.  the  Queen  v.  Buckingham  Cor- 
poration* 


3lrelarUi. 

« 

(A)     How  far  bound  by  the  Statutes  here. 

Anmfpar^  x»  n  Y  an  ad  of  parliament  (called  Poymng*s  law)  holden  inlre« 
tT*W***  '^"^  in  10  H,  7.  it  was  ena£ted,  that  all  Jiatutes  made  /« 

'finctiYie  England  before  that  time  Jbould  be  rf  force. and  be  put  in  ure  in  the 

^s  of  the  reeJm  of  Ireland^    Co*  Lit.  I4i.  b. 

10  H.  I.da  * 

nt$  bind  (hem  in  Ireland ;  bat  all  afls  made,  in  England  Ufcre  to  H.  7.  do  bind  them  in  Ireland 

by  the  faid  adl  maile  in  Ireland.     10  H.  7.  cnp.  22.  12  Rep.  iit.  Hill.  10  Jac. 

2  Inft.  2<  fays,  that  by  this  law  [but  there  cites  it  as  made  ti  H.  7. J  Magna  chaita  extends 
into  Ireland.  4  Ind.  351.  recites  the  ftatnte  more  fully,  and  fays,  that  cQi  of  parliament 

made  in  England  ^f«  that  time,  wherein  Ireland  is  not  part icukt  fy  named  or  gemrnJly  ituhtdtdp 
extend  not  tlterrunto.;  *  for  though  it  be  governed  by  the  iame  law,  yet  it  is  a^dijlii^  rtalm  or  king^ 
i%m^  and  hath  parliaments  there.«— — S.  P.  Arg.  Cart.  i8o.  198.  cites  And.  262.  Orork's  cafe.  ■ 
2  Vent.  4.  &  $.—7  Rep.  23.  in  Calvin's  cafe.— — Jenk.  164.  pi.  T4.  '  ■  tn  a6ls  of  paiiia<» 
ment,.  Ireland  IbaU  not  be  bound  without  txpteji  wordt,  tbt^gb  the  nature  and  reafon  of  the  sift 

extenS  10  Ireland.    Sktn.  519.  Trin.  6  W.  3c  M.  B.  R.  in  cafe  of  Phillips  t.  Bury. Though 

Ireland  has  its  awn  parliament,  yet  it  is  not  abfolute,  U,  fui  juris  ;  for  if  it  were,  England  has  no 
power  over  it,  and  it  would  be  as  free  after  con<|«eft  and  fubje£Uon  by  England,  at  before* 
And  that  it  is  a  confu^red  ktJ^dom  is  not  doubted,  but  admitted  in  Calvin's  Case  feveral  times* 
&c.  Vangh.  292.  Hill.  21  &  aa  Car.  t.  C  B.  per  Vaoghan  Ch.  J.  in  cafe  of  Craw  v.  Ramfey.  ' 
And  ibid.  300*  lie  fays»  it  is  a  dDmimon  ielon^iftg  to  the  crcrum  of  England.  And  Ibid.  301*  That  \X% 
having  a  parliament  is  gratia  regis,  fubje<^  to  the  parliament  of  England.  It  is  to  be  confider* 
Cv!  as  rt  trovindrtJ  ^overntmnt^  JuhordinaN  tOy  but  mt  patt  of  the  realm  .  pf  Emgifind.'"  ■  ■  ■  Mich.  1 1  Gecw 
2.  in  cafe  of  Otway  v.  Rarmfcy.— And  by  itatute  6  Geo»  1.  tvi;^,  $»  fi*  f^  kingdom  of  Ltiemd 
mu^it  to  be  Jubordtnate  unto  and  d  pendant  upon  the  impcriai  cro^n  of  Great  Britain,  aj  being  infspareAlf 
mtilsd  thereto*  ^nd  the  Kin^i  ^MJ^J^y,  i»iih  the  cotfenl  of  the  hrds  and  conumni  of  Great  Britaim  im 
pariiamfnty  ffolh  powtr  to  make  Lii»s  to  bind  the  people  of  Ireland* 

L^    '^<i       2.  Lands  in  Ireland  ve  not  bound  by  a  ftatute  in  Ewland,  but 
Jenk.  164.  jIj^Jj.  pgrfons  are.    Cart.  186.  Arg.  Pafch.  19  Car.  a.  C.  B.  cites 
.^ '  '^         7  Rep.  22.  Calvip*s cafe.  and  Mo.  796. 

3.  Ireland  is  beyond  fea  as  to  the  Jlatute  of  limitations.    Arg^ 
Hill.  2  W.  &  M.  Show.  197.  lays  it  was  ruled  fo. 
Srr  Inter-        4-  ^^"^  executed  in  England  for  a  debt  in  Ireland  fhall  canrv 
ti\.   (!-}.    but  Englijh  inttrejl^    Mich.  1700.  2  Vem*  395.  Lord  Ranelag^ 
V.  Sir  John  Champante. 


(B)     Writs.    What  Writs  may  go  into  Irelard^ 

I.    A  writ  of  error  was  brought  upon  a  judgment  given  in  firc« 

^^  land.    It  was  held,  that  a  day  ought  to  ^e  given  \i]  ride  of 

court  to  the  plaintiff^  to  affign  bis  errors^  or  elfe  tp  nonuiit  bun  ^ 

for 


for  die  defendant  could  haVe  no  fci.  fak  into  Ireland*    Vent  53* 
Hill.  21  and  22  Car.  2.  B.  R.  Anom 

2t  In  error  of  a  judgment  in  B.  R.  in  Ireland^  it  was  fuggefted 
that  thts  plaintiiF  was  in  execution  on  the  judgment  in  Ireland. 
The  court  Teemed  to  be  of  opinion>  that  a  hairas  corpus  might  be  * 
fent  thidier  to  remove  him,  as  writs  mandatory  had  been  awarded 
to  Calais^  and  now  to  yer/ey^  Guernfeyy  t^c*  Vent.  357.  Mich.  33 
Car.  2.  B.  R.  Anon. 

3.  If  a  writ  of  error  be  brought  of  a  judgtinent  in  Ireland,  and 
judgment  affirmed  in  B.  R.  here,  no  capias  can  be  in  any  county  of 
jSngland ;  becaufe  the  caufe  of  aftioii  arifes  in  Ireland,  and  there 
tfie  venue  is  laid  \  and  therefore  the  original  catias  ought  to  iflite 
in  Ireland,  but  no  capias  could  iflfue  out  of  B.  R.  in  Ireland,  and 
therefore  not  here;  neither  an  original  nor  teftatum.  But  the 
method  is  to  fue  out  a  writy  reciting  all  the  proceedings  here^  directed 
to  the  Ch*  Juftice  of  B*  RJn  Ireland^  and  there  execution  JhaU  be  fued 
cut  for  alii  for  though  the  judgment  be  affirmed  here,  yet  the  law 
fuppofes  the  party  commorant  in  Ireland ;  for  the  cofts  are  but  ac- 
ceffiury  to  the  judgment,  and  fuch  mandatory  writ  determines  the 
writ  of  error  here,  and  re/lores  the  caufe  in  Ireland  \  per  Holt  Ciw 
J.     12  Mod.  225.  Mich.  10  W.  3.  Coot  v.  Lynch, 

(C)     Power  of  Englijh  Courts  over  the  Lands  in 

Ireland. 

X.    A  demurrer^  becaufe  the  lands  lie  in  Ireland  and  there  to  be 
^^  determined,  over-ruled*     Toth«   138,  139.  cites  8  Car« 

Leakey -  « 

2.'  Exchange  lies  of  land  in  England  for  land  in  Ireland.    Jenk.  [  5^^  J 

4t>  pi.  78.  Cart.  xS7. 

3.  Upon  a  fult  in  England,  voucher  does  not  lie  in  Ireland,  ^^^^f* 
Jenkk  41.  pi.  78. 

4.  Cu/itms  of  Ireland,  as  for  the  wid^wrf  one  efying  without  ijjui 
to  have  a  moiety^  is  not  allowable  here«  it.  1670.  3  C^  Rep.  53 
Moor  V.  Morgan. 


here;  for  a  commiffion  cannot  be  awarded  into  Ireland :  and  a  bill  — ^.c  Nor 
for  partition  is  in  nature  af  a  writ  of  partition  at  the  common  law,  ^^^%ffi^ 
which  lieth  not  in  England  for  lands  in  Ireland.    Hill.  27  it,  28  fru^ 
Car.  2.  Per  Ld.  Chanc.  2  Chan.  Cafes  214.  Cartwriebt  v.  Fettus.    there.   1 

^  Chan.  Cafes 

289.  Mich*  a  Jac.  a.    Lord  Kildare  v.  Sir  Maurice  Eufiacc.  But  ^n  octmnt  of profu  was 

decreed.    Vera.  421.  cites  Petit's  caflk 

6.  Chancery  in  England  cannot  award  z  fefuefhation  againft  SeeSequef- 
lands  in  Ireland*    Arg.  Mich.  1682.  Vern.  76.  £arl  .of  i^glals  tration^ 
V.  Mufchamp.  ci^X. 

Mich*  a  Jac.  a.  S.  P.  in  cafe  of  Ld.  Kildare  ▼.  Sir  Maurice  Eoftaee.—- »The  Mafter  of  the  Rolls 
tboaghc  a  Jft»p^im  cannot  be  granted  here  of  lands  in  Ireland  for  a  contempt  of  this  coiirt ; 
^  that  the  procefs«£  this  cgnrt  cannoi  affvift  any  lands  aa  IitlJUd^  the/roA'a  vpi  /mA  tafu  being 

Vol.  jav*  y  y  «• 


S^S  3[telanQ» 


to  make  affiJavh,  that  the  peifon  (landing  in  contempt  ii  here  in  England,  and  being  afterward 
taken  upon  procefsy  the* court  will  oblige  liim  to  give  ball  to  abide  and  perform  tbe  decree,  HIU. 
u  Geo.  9  Mwl.  124.  Fryer  v.  Vernon. 

S.  P.  And  that  the  obliging  him,  if  found  here,  to  give  fecurityr  is  '  pl^ia  proof  that  he  it  not 
amefnable  to  this  court;  furtf  he  was,  that  precaution  would.be  unnecellary  1  and  fo  A^articuUtt 
fifuejiration  was  demedf  but  a  general  one  granted  of  courfe.  SeL  Ch«  Cafes  in  Ld»  King*s  time* 
j.  6.  Hill.  XI  Ceo,  x.  S.  C 


(P)  •  Power  of  English  Courta  over  the  Perfons  of 

Irifli  Men, 

7 Rep.  11.    !•    A   Fine  kvUd  hen  fhall  not  bind  a  man  in  Ireland;  for  he  U 
hi  6alvUi^  within  the  word§  of  the  ftatute,  which  provides  for  perfohJ 

eafe.-:-.     ooit  of  tholand.    PI.  C.  375.  Mich.  4  &  5  Eliz.  Stowell's  cafe. 

Cart.  r87. 

Arg.  s.  P.        ^    ^  ^^^  jj^  Ireland  caiuiot  be  vouched.    2  Vent.  4  Hill.  21  Ip 

'  22-  Car.  2.  C.  B. 
See  Venv         3*  Chancery  in  England  will  relieve  againft  fraudulent  convey^ 
406,  ances  gained  ef  kinds  in  Ireland^  when  the  defendant  is  in  Englanid, 

Mich.  1682.  vern.  75.  Earl  of  Arglafs  v.  Mufchamp. 

4.  Bill  as  to  l»nd  in  Ireland,  the  title  whereof  was  under  the  a6fc 

of  fettleihent  there,  was  exhibited  againft  the  defendant  here  on  his 

coming  to  England,  and  a  ne  e^eat  regno  granted>\and  he  was  put 

to  anfwer  a  ccntraSf  made  for  ihofe  lands  in  Ireland,  and  when  ^« 

departed  to  Ireland  without  anfwering,  he  was  fent  for  over  by  a 

fpecial  order  from  the  King,  and  made  to  anfwer  the  contempt^ 

and  to  abide  the  juftice  of  this  court.    Per  Finch  C«    Mich.  1682* 

Vern.'  77.  cited  in  the  Cafe  of  Eatl  of  Argla^s  v.  Muschamp^ 

as  the  cafe  of  Archer  v.  Prefton. 

4  Chan.    •       5«  Bill  ii^s  here  for.  relief  as  to  a  tru^  of  lands  in  Ireland,  defen- 

Cafes  188.    dant  being  in'  England ;  per  JefFeries  C.     Vern.  405.  Mich.  1686, 

*•  ^'  Earl  of  Kildare  v.  Sir  Maurice'Euftace. 

Bwt  if  he  6.  A  fubpoena  may  iffue  out  of  the  chancery  in  England  returna* 

^vili  not  ap.  ble  in  the  chancery  in  Ireland  \  per  JeiFeries  C.     Vern.  406.  Mich» 
j>car  we       ,686,  in  the  cafe  of  the  Earl  of  KUdarc  v.  Sir  Maurice  Euftacc. 

can  proceed 

no  further,  nor  take  attachment  upon  it.    Ibid.  4^0'. 

r  ^69  ]  7-  ^'■^^''  will  lie  in  England  againft  tenant  by  the  curtefy  rf 

s  c       d  '^^^^  '"  Ireland,  for  a  cqpverlion  of  timber  in  Ireland  ;  becaufe  'tis 

8  Mod!3ai*  2  tranfitory  a£lion ;  but  otherwife  of  local  anions*     I*  Salk.  290* 

Mich.  11-  Trin.  7  Ann,  B.  R.  Brown  v.  Hedges 

Geo.  X.  in 

(he  cafe  of  Walrond  v.  Van-roo((«. 

a  Vent.  8    A-  man  may  h^  fent  over  .to  Ireland  to  bi  tried  for  a  crime 

314.  Lnr.    ^^xc  committed,  notwitnftanding  the  daufe  in  the  habeas  corpus  a£k 
«y I  cafe,     g.j^^  ^^^  j^^,^^  ^  Q.^^  ^^  ^  ^  ^^  jj.j^g^  ^  Kimbcrly.    ' 


(E)  Judgmnm 


(E)     "judgments  irt  Courts  thef6.    HoW  far  Mle  Jt.kJl^ 

to  Courts  Here,  ;«i^-^ 

t.  T)  ft>  m  England  iilay  reueffe  judgmnt  given  In  B.  R.  in  Irt*-  The  »ar«<i- 
^*  land.    Br.  Jurifdidion,  pi.  109.  cite«  3+  Aff.  7.  .  w.^*^* 

$hangitbt  hiw  oF  having  judgments  there  rcvcrfed  for  error  in  England;  per  Vaughan  Ch.  J. 
Vaugb.  191.  Hill.  21  Ic  2a  Can  a.  C.  B.  in  cafe  of  Craw  ▼.'  Rangfey. 

And  by  the  ftatuteof  6  Gto.  1.  cap,  5./.  2i  the  Houfe  of  Lordi  \n  Ireland  have  mt  any  jur'fS^lm 
ft  a  firm  or  re^irrfi  any  judgment  or  decree  made  in  any  cmrt  wtbin  the  /aid  kingdom  \  and  ail  ^rocfpLngi 
fifore  thejaid  itoufe  of  Lords^  upOM  any  judgwunt  Or  decree,  tire  void, 

*    ♦ 

1.  A.  writ  ofirnr  in  B.  R.  here,  of  a  judgment  given  in  B;  R. 
In  Ireland,  is  a  fuptrfedeas  to  ftay  execution  there.  Cro.  J.  534. 
Pafch.  17  Jac«  B^  K.  the  Bilhop  of  Oflerie's  cafe« 

3.  A  yvrit  of  error  was  brought  to  reverie  a  judgment  given  in  ^^  xr  nU 
Ireland,  and  an  error  in  fa£t  was'  afligned,  and  tried  in  the  county  (l.a.)  iU8* 
next  to  Ireland*     The  Court  fuled  the  vtmrt  to  be  well  awarded. 
Mtnt.  59.  Hill,  21  &  22  Car.  2/  B.  R. 

4*  Judges  in  England  are  proper  ixpofitdrs  if  the  Jrijh  latUs* 
Per  JefFeries  C.  affifted  with  Judges.  Vcrn.  422^  Mich.  i686* 
Earl  of  Kildate  v.  Sir  Nfaurice  Euftace.. 

•  _       _ 

5.  An  adion  of  debt  was  brought  h  the  court  of  C  B.  in  Ireland^ 
i^inft  an  adminiftratrixj  up9n  a  judgments  in  the  court  of  B,  R.  in 
England.  The  defendant  pleaded  in  bar  a  judgment  had  agaioft 
the  inteftate,-  in  an  a£Uon  of  debt  upon  bond  in  the  court  of  exche- 
quer  in  Ireland)  and  upon  demurrer^  there  was  judgment  for  de* 
fendant  in  C.  B.  and  affirmed,  in  B.  R.  Upon  a  writ  of  error  in 
the  court  of  B*  R.  in  England,  the  principal  queftion  was,  whether 
debt  lies  in  Ireland  updn  a  judgment  obtained  in  B.  R.  in  England; 
and  all  the  court  inclined  ftrongly  that  it  does  ngt  lie ;  that  Ireland 
•is  to  be  confidered  a$  a  provincial  government,  fubordinate  to, 
but  not  part  of,  the  realm  of  England  \  that  a6ls  of  parliamttnt  made 
here,  extend  not  ta  Ireland,  unlefs  particularly  named,  much  lefs 
judgments  obtained  in  the  courts  here ;  nor  is  it  poflible  they  ihould^ 
becaufe  we  have  no  officers  to  carry  them  into  execution  there  | 
for  though  mandatory  writs  jfliie  thither,  yet  writs  of  ordinary 
remedy  do  not,  as  appears  in  Vaugh>  290.  Bisfides  debt  on  a 
judgment  is  a  local  a^ion^  and  mud  be  brought  in  the .  fame 
county  where  the  judgment  was  obtained ;  a  fortiori,  not  in  a  dif- 
ferent kingdom.  Accordingly  the  court  were  of  opinion  to  affirm 
the  judgment;  but  the  caufe  ftood  over  for  another  argument. 
Mich.  1 1  Geo.  2.  Otway  v.  Ramfey. In  Eafter  term  follow- 
ing, the  plaintiff  in  error  decliniilg  to  ipealc  to  it  again,  judgment 
tras  affirmed,  nifi  &c. 

I  See  tCrrOT)  CCiat,  and  other  proper  titles.  ] 
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?G  ^Tox  W    ^bere  the  Words  (Iflue)  or  (Heirs  of  th« 
^  *^  '  ^       Body)  ghe  EJlate  h  Purcbqfe;  cr  Defcent  by 

mil,      • 
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X.    A      Seifed  in  fee  of  Black  Acre,Green  Acre,  and  White  Acrci 

-^^^  has  iffiie  a  fin  and  two  daughters^  and  devifis  6lack  Acre 

to  the  (on  and  his  heirs.  Green  Acre  to  the  eldeft  daughter  and 

her  heirs,  and  White  Acre  to  the  youngeft  daughter  and  her  heirs, 

*  and  if  any  of  bis  children  die  tvitbotit  iffiie  3[  his  or  her  body, 
then  the  other  furviving  Jhall  have  Mam  wain  partem^  ice.  between 
them  ec|ually  to  be  divided*  A,  dies«  The  ekUfl  daughter  dies 
leaving  iffue^  and  then  the  fin  dies  without  i£ue.  The  words  totam 
jllam  partem  give  only  an  eftate  for  life.  And  per  Gavrdy  J.  diough 
it  v^as  objeAed,  that  luch  eftate  for  life  in  the  furviving  youn^eft 
fifter  is  drowned  by  defcent  of  the  fee^  fo  as  now  the  eftate  limited 
by  the  Will  is  void  ^  it  may  be  ajnfwered,  that  th6ugh  now  upon 
the  matter  it  be  void,  yet  ab  initio  it  was  not  ib ;  for  it  became  void 
by' matter  of  later  time,  viz*  by  the  defcent  of  the  fee  Ample.  For 
it  one  of  the  daughters  had  died  vidthout  iflue  in  the  life  of  the  fon, 
fo  as  her  land  had  come  to  the  fon  and  the  other  fifter,  there  is  no 
coparcenary;  for  the  fon  has  all  the  fee,  and  the  moiety  of  the  fame 
is  executed,  and  the  othet  moiety  expe<^nt^  and  the  fifter  has 
a  moiety  for  life,  and  then  the  deviie  not  void.  And  per  Shute  J. 
If  both  4aughtfrs  bad  furvived  the  fin^  they  (hould  have  fee  in 

.Black  Acre,  but  not  by  the  will,  but  by  defcent  in  coparcenary..  2 
Le.  120.  Mich.  29  £liz.  B.  R.  Hawkins's  cafe.— ^  Als.  Pcttywood 
V.  Cook. 

2.  Devife  of  a  term  to  J.  for  life^  and  after  -to  the  ijfue  ^  A. 


and  for  want  of  xfTue  of  A.  to  B.  was  adjudged  a  good  remain- 
der to  B.  in  B.  R.  lately,  but  reverfed  in  Cam<  Scacc.  and  a  differ- 
ence taken  between  fuch  limitation  to  children^  and  .to  the  iflue  \  per 
Ld  Keeper.  2  Chan.  Cafes  210.  Mich.  27  Car.  2.  in  cafe  of 
Warm  AN  v.  Seymour,  cited  as  the  cafe  of  Peers  v.  Reeves.  ' 

3.  A.  devifes  a  term  to  his  wife  for  life^  and  dfier  her  deceafe  to 
thr  heirs  of  her  body^  and  for  drfault  to  J^  S.    The  executor  affects 
to  the  legacy  i  the  wife  aies  without  iflue }  per  Finch  C.  A.  meant 
an  inuil  to  the  wife  which  cannot  be,  becau(e  then  there  (hould  b« 
a  perpetuity  of  a  term,  and  though  there  be  difference  in,  words 
when  land  of  freehold  is  devifed  to  one  for  life,  remainder  afteiwards 
to  bis  heirs  mediately  or  immediately,^  and  where  a  term  is  fo  devi- 
fed, the  difference  is  in  words,  the  teftator's  meaning  is  the  &me, 
and  now  eftates  jointures  and  fettlements  are  of  long  terms,  and  ^ 
fimilitude  is  1>etween  tbcoOf  &c^  Mioiu  29  Csu:.  2t  2  Ch^n.  Cafe$ 
a36.  Bray  v,  B^fficld. 

4f.  M* 


3[flttc.  tsr^ 
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4.  And  ^fi^^  their  'deceafe  to  their  fhildren^  are  words  of  pur-  But  had  it 
chaie,  becaufe  they  work  by  way  of  reaiainder>  and  carry  but  an  ^m^-^ 
eftate  for  life ;  for  in  law  the  word  ifiue  or  child  imports  no  mo^-e.  woM  havt 
Fin,  R*  280.  in  the  cafe  of  Warman  v.  Scyman  &  al.— -*cites  it  bccnccm- 
as  adjudged  fo.  6  Rep,  -16.  Wild's  cafe.  J^'J^^J 

limtaiion  and  not  of  purchafey  and  fo  per  Rainsford  J.  it  was  faid  to  have  been  adjudged  lately  ta 

Cam.  Scicc.  and  a  judgment  in  B.  R .  given  to  the  contrary »  reverfed  upon  the  authority  of  Wild's 

cafe.  Fhi.  R.a8a.and  by  Ld.  Chanc.  to  Che  fame  purpofe.  Hill*  29  Car.  a.  zSj.  utante* 

»  *  * 

5.  Ifltte  in  a  will  is  as  much  as  heirs  of  his  body,  yet  fometimes  it  f  C71  1 
is  a  word  of  purchafe  j  as  if  a  devife  be  to  a  mask  for  life  and  after  to 

bis  ijfuey  and  to  the  heirs  offuch  ijfiie^  \n  fuch  cafe  ifFue  is  a  word  of 
purchafe  i  the  fame  law  of  heir'.  Skin.  559.  Mich.  6  W.  &  M. 
B.  R.  'In  cafe  of  Moor  v.  Parker. 

6.  A.  devifed  lands  to  hisfecondfon  and  his  heirs  for  ever,  and  for  ^'S:^^^^ 
want  offuch  heirs  then  to  mc  right  heirs  ofJ^-^-h.  died,  the  fecond  ^  '  ^** 
ion  died  without  iiTue,  living  the  eldeft  fon;  adjudged  that  the  fe<* 

cond  fon  had  eftate  tail  and  no  more,  becaufe  the  words  (and  for 
want  offuch  he|fs)  are  void  in  point  of  limitation,  and  import  no 
more  than  want  of  iiTue ;  becaufe  the  fecond  fon  could  never  die 
without  heirs  fo  long  as  his  brothers  or  any  heirs  of  his  father  were 
living.  Therefore  the  heir  at  law  in  this  cafe  (ball  take  by  defcent, 
sind  not  by  the  will,  i  Salk.  233.  Trin.  I2W.3.B.  R.  Not- 
tingham v.  Jenner*         '    • 

•  7.  Devife  of  lands  to  A.  and  B.  in  tfu/ifor  Cfor  life  with  power  Wms'a 
to  make  leafes,  and  after  C.'s  dcceafc  in  truft  for  the  heirs  male  of  ^^^l^*^ 
the  body  of  C— Cowpcr  C.  decreed  only  an  eftate  for  life  to  be  coii-  £  3^ 
veyed  to  C.  and  to  his  firft,  &c.  fons  in  uil  male.    But  Har-  Clerk  v., 
court  K.  reverfed  that  decree  and  decreed  an  eftate  tail ;  though  he  ^^y- 
admitted  that  on  marriage  articles  founded  on  the  agreement  *of 
parties,  the  hufoand  in  fuch  cafe  might  be  only  tenant  for  life,  but  in 
a  will  you  muft  take  the  words  as  you  find  them.  Pafch.  ijii.'Z 
Vern.  67P.    Baile  v.  Coleman. 


(B)  fFiere  the  Words  Iflue,  or  '  Heirs  of  the  ^  i^«^ 
Body,  give  Eilate  by  Purchafe^  or  Defcent  iy  Reminder 
Deed.  ^">- 

I.  "WT"  HERE  the  heir  takes  any  thing  which  might  have  vefled 
^^    in  the  ance/ior^  he  (hall  be  in  by  defcent.     Arg.  i  Rep. 
98.  Pafch.  21  Eliz.  in  Shelly's  cafe. 

2.  The  word  heir  does  not  ferve  for  a  name'of  purchafe;  if  he  be. 
not  legal heiry  nor  the  word  iflues.  The  word  fon  or  daughter  will  $ 
or  reputed.  So  in  cafe  of-ieoSment  and  will,  though  they  are  baf- 
tards.  J^nk.    03.  pi.  27. 

3.  An  ufe  of  a  term  for.years  10  truft  to  h^and  and  wifcy  and  af-  %  chan. 
ter  to  tbiir  iffut^  ihcy ^Acn* having  nonoj  is  all  one,  as  if  limited  to  Cafes,  114. 
Ibem  and  the  heirs  of  tKeir  bodies,  and  the  UTue  takes  nothing  as  a  fg^^f^^ 

Y  y  3  purchafor  j 


•    * 


» 


$7*  Jfliie-; 

C  And  it    purchafor  s  per  Ld.  Kteptr^   Chan.  Calb  a26t  Miehf  Xf  Car  tf 
that  the       Bullock  V.  Knight 

>aDd  ihoaM  receive  the  profits  during  his  life,  and  afterwards  that  the  wife  (houldy  and  aftetf 
thtijptc  o/thsir  Miti JbtmUlrueivt  the  fnfiis^  fo  long  as  any  UTue  of  their  bodies  flioqld  coa« 

e» 


huibaod 
thai 

linue* 


^mmAr  to  ^  A,  poficfTed  of  a  term  for  2000  years^  in  confideratlon  of  mar-r 
ii'miutTmt9  ^^^%'^y  &c«  with  M.  demifed  to  trujitis  f§r  1700  years  part  of  Ac 
tht  iffuc  of  2000  years,  out  of  which  1700  years,  a  term  of  99  jears  was  par* 
J?*  !*  */o*<*  ticularly  limtid  to  A.  for  life  and  the  rtmaintng  tart  of  the  1700 
ofa  usrn?;  ^^^'  ^^^  declared  to  bcyir  c  trovifion  of  A.  and  M,  and  their  chtU 
for  if  it  he    dnn^  if  A.  and  M»  or  any  of  thiir  ijfue  jhould  fo  bng  tivfy  remainder 


taken  as  a  to  theheirs  of  the  body  of  A.  on  M.    They  both  5cd,  leaving:  ilTue 

to  B.  then 

B. capdot  _ 

take  it  til  And  the  queftion  was,  if  {he  (hould  have  a  third  part  with  C,  and 


tTli^TheQ    ^^«  daughters,  B.  C.  and  D — C.  and  D,  got  an  affignroent  of 
B.  capdot     the  whole  term,  and  took  adminiftratlon  to  A.— ^.  brought  her  bill« 


fffuJof  A*!""  ^-  And'though  it  was  infilled  for  them,  that  th/truftof  the  whole 
and  their  *  term  veiled  in  A«  and  was  executed  in  him,  and  that  the  daughters,, 
iifues  be  al.  though  hcirs  of  his  body,  could  not  take  in  this  cafe ;  ^et  the  Maf> 
Iffue^'n-  ^^^  ^^  ^^^  Ro\h  conceived,  tb^t  in  regard,  a  particular  term  rf  99 
c1ui!j«  ail»  years  -was  taken  out  of  the  J700,  and  particularly  limited  to  ^.  tha( 
and  is  nv-     tfac  tTuft  of  the  whole  term,  as  to  the  1700  years  was  ♦  not  executed 

"alvtun  •      ^^  ^*  ^^  ^^^^^  *^  ^^'^  of  OaKES  Y.  Ch AFORD,  2^d  of  TraH£RNI? 

byLd.  '  V,  CoMPTON,  and  the  cafe  of  Warman  y,  Seymour,  where,  by 
Keeper.  %    advice  of  judges,  an  alienation  being  to  one  for  life,  and  then  to  her 

ifo  ^M?cii.  *^"^'  ^^  ^'^^  ^^'^'  *^*^  the  ifluc  took  by  purchafe,  and  iflUe  was  not 
a?  c^t.2.*  *  taken  to  be  a  word  of  limitation  to  veft  the  whole  term  in  the  mo- 
Warmaa  v   ther.     And  yet  in  legal  underftanding,  iflfue  is  a  word  of  limitation. 
Seaman.       ^  j^^^  ^f  purchafe ;  and  therefore  conceived  that  though  in  the 
157^  J  principal  cafe,  the  word  (heirs)  is  not  properly  a  word  of  purchafe, 
vet  there  being  a  particular  eftate  for  life  during  a  particular  term 
limited  to  A.  the  limitation  to  the  heirs  of  his  Sady  afterwards  on 
that  marriage,  would  carry  it  to  all  the  children  equally  -,  and  the  ra- 
ther, becaufe  it  was  declared  in  the  deed^  that  after  AJs  deaths  the 
truflees  Jhould  execute  ejlates  to  the  perfony  and  perfons  refpeSiively^  thai 
Jhould  H  inter ejled  according  to  their  refpeSiive  Jharcs  therein ;  •which 
ihewed  that  the  children  (hould  all  take  their  fevcral  (hares.  ^  Vern, 
•  •  23.  Pafch.  i687.    Ward  v.  Bradley, 
ta  this  cafe       j.  A.  poflHTed  of  a  term  for  years  fettles  it  in  truft  on  marriage 
ccilor  faM    fi^  himfelffor  life^  remainder  to  his  wife  for  lifr^  remainder  to  the 
^hat  he     '    beirs  of  the  body  of  the  wife  by  the  hufiand ;  A  dies,  leaving  B.  a  (oa\ 
would  not    per  Somers  (;•    1  he  cafe  of  Peacock  v.  Spooner,'  fettled  in 
by  the  pre.  ^^^*  Proc.  November  1689,  muft  govern  this  cafe.    There  the 
cdenr  uf      like  limitation  was  adjudged  ^s  words  of  pifrchafe  and  not  of  limita- 
PsAcoric     tion,  and  that  oi\  view  of  ^t  precedent, -his  lordihip  had  lately  de- 
ER^if^hlT'    creed  accordirigly  in  a  like  cafe,  and  faid,  it  would  be  in   vdin 
coald  find*    to  make  a  decree  to  be  reverfed  on  an  appeal,  and  therefore  dif- 
any  dif-        miflcdxhebill.     Trih.  1699.  2  Vern.  I^.  362.  DafForn  v.  Good- 
tei"    .«nan  and  Bolt.-    •      "    *       .  .  '•    .         . 

Ch.  Prec.  96.     Dafforn  v.  Bolt —— Wms'i  Rep.  37 1|  37»j  titcs  S.  C.  and  fajs  it  was  decrecdi 
that  this  was  a  s^uod  UefcrtPiiuii  of  the  perfon. 

•   .  .  ..  :.    .  ••      •  <M 


••      i 


6.  At  common  law  ijfui  is  not  a  word  of  Umltatton  in  deedsy  2  GiM).  as. 
Inft.  334.  the  fame  law  m  cafe  of  an  ufi;  for  if  a  feoffment  is  made    •  ^* 
to  the  life  of  J.  S.  and  his  i0ue  male,  this  doth  not  pafs  an  eftate 
tail.     But  in  wills  it  is  fometimes  a  word  of  limitation,  and  fome- 
times  a  word  of  purchafe^  according  as  the  teftator^s  intention  appears 
In  the  will.  8  Mod.  383,  Pafch.  i  Geo.  2.  Shaw  v.  Weigh; 

(C)  Where  the  Woj-ds  Iflue,or  Heirs  of  the  Body,  J^^JJ^'^ 

arc  only  a  DeJignatiQ  Perfona. 

1.  TN  marriage  articles,  there  was  a  limitation  to  A.  for  life  with^  Y^^c^ 
^  -cut  impeachment  ofwajlj  and  then  to  the  ufeefthe  heirs  male  of  j2j^  ^q^ 
the  body  of  jf.  to  he  begotten,  and  of  the  heirs  male  of  the  body  offucb 
heir  male.  The  firft  words  (heirs  male)  are  only  a  dcfcription  of 
the  perfons  who  are  to  take,  viz.  the  iirft  and  other  fons  \  and  the 
fubfequeat  words  denote  what  eftate  they  were  to  take,  viz*  to  the 
l^eirsmale  ot  their  bodies,  MS*  Tab.  cites  5  Feb.  1719.  Trevor 
V.  Trevor. 

2t  A.  on  the  marriage  of  J.  S«  with  M.  his  niece,  articled^  that 
for  the  better  advancement  ofy.  S*  and  his  intended  wife^  and  the 
iffke  of  the  marriage^  be  would  at  the  time  of  his  death  leave^  devife,  or 
otherwife  convey  lands,  &c.  of  ^o  I.  a  year  to  the  heirs  of  the  body  of 
J14,  his  niece  by  her  faid  hufband,^  and  to  their  heirs,  provided,  that 
^  there  (hould  be  more  than  one  child.  A*  might  difpofe  thereof  tofucb 
of  the  children  as  he  Jbould  think  fit*  A.  died,  hving  J.  S.  and  M. 
who  had  feven  children,  and  demanded  the  30  /•  a  year  with  the 
arrears  from  A.'s  death.  It  was  obieded,  that  this  30  /.  a  year  be* 
ing  to  be  left  to  the  heirs  of  the  body  of  M.  by  J.  S.  it  could  not 
commence  until  M.'s  death;  (for  nemo  eft  haeres  viventis)  and  ^ 
that  then  all  her  children  might  be  dead,  or  otherwife  it  was  uncer-  f  r7'9  1 
tain  which  Would  then  be  heir  of  her  body.  But  Ld.  C.  King  ^  ^^  ^  ^ 
jfaid,  that  the  court  of  equity  has  a*  greater  latitude  in  conftrudlion 
of  articles  than  of  limitations  of  eftates.  And  that  here  the  words 
(heirs  of  the  body  of  the  niece,  by  the  hufband)  (hall  be  conjlruedy 
(children)  and  the  rather,  hecaufe  it  is  faid  juft  afterwards  and  to  their 
A//ri,  whereas  if  there  be  a  fon  of  the  marriage,  it  muft  be  his  heirs 
alone  that  muft  take;  arid  though  in  cafe  of  daughters  only,  the 
words  f  their  heirs)  had  been  proper,  yet  here  are  ibns,  and  it  can- 
tiot  be  intended.that  the  pfovifion  was  for  daughters  only,  when 
not  fo  exprefled ;  and  the  provifo  fof  preference  of  any  of  the  chil- 
dren, fhcAvs  that  all  the  children  were  to  take,  unlefs  A.  fbould 
make  an  appointment  to  any  one ;  and  the  preamble  being,  that 
the  iflue  (hould  be  advanced  as  well  as  the  hu(band  and  wife, 
all  the  i(rue  born  at  A.'s  death  ought  to  take,  and  are  intitled  to 
the  arrears  from  that  time.  Hill#  1725.  2  Wms's  Rep.  341.  Tho^ 
ipas  V*  Beilhet* 


Y  y  4  auUgCSf. 
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w"t  W  ^^  ^^^^  ^^/^^  *ey  may  be  Judges.  [i»  /.fiw- 
^fines(C)  cwn  Cdu/eJ] 

Jlifc^cUw  [  '•  T  F  *  >^  ^  ^*^^  **  ^  i«^''^  f  *^*^»  •»«  bimfelf  cannot 
s.  c.  per  X  ^^^^  '^^  c^nufancei  for  he  cannot  be  his  own  judge.    8  H. 

Mutuu        6. 21.] 

[  2.  UtLfine  be  levied  hy  aju/lue  in  hank^  bis  name  (hall  not  be  in 
die  fine,  ii  H.  6.  49.  b.  ] 

[  3.  S^  if  sifinf  be  levied  ta  a  juftice  of  banit,  his  nanujhall not  bt 

in  the  fint\  becaufe  he  (hall  not  be  judge  in  his  own  caufe.  11  H* 

6*  49*  b.  j 

r '  -''■  "%       [  4«  5fl,  if  a  /^w  of  bank  \itfuid  in  bank,  he  cannot  record  it^ 

Fol.  93.    but  it  fhall  be  ncorded  by  the  dthsr  juftices.     1 1  H.  6.  49..b.  ] 

^  ~^~  -'       [  S*  Sfff  if  a  juftice  of  hzxikfuss  tberey  he  cannot  record  it,  but  it 

(hall  be  recorded  by  the  other  juftices.     11  H.  6.  49.  b.} 
s.  p.  Br.  [6-  If  the  Chief  yujiice  of  bank  be  to^ii^  a  writ  there;  die  writ 

Judges,  pi.  JhaUnot  be  in  bis  name^  but  in  the  liame  of  the  fecondary.    8  H.  6. 

per  Mai  tin.      ^*      -* 

p  S.  P.  per  Babington.  Br.  Judgment,  pi.  116.  cites  S.  C.  ■  Br«  Connfance,  pi.  17.  cite» 
S.  C.  per  Bahb.— i^lf  lh9.  Chit/ yu/Uct  ofC.  S,  bntrg  an  aSmt  m  C«  J9.  as  it  is  his  privilege  to  do  9 
yet  there  he  mtfl  not  h  lunmd  in  the  whole  proceedings  hut  as  pLMmijj^  and  no(  ifi  n>uph  a$  the  pla.. 
ciia  (hall  be  faid  to  be  before  him  ;  for  then  it  would  he  error;  aiid  ihe  f>hatajhall he  coram.  Ed. 
y  evilly  Joanne  Powell  Sc  Joanne  BUncow,  [the  other  jjtJUctsX  and  if  he  Cake  out  the  'OM-'a^  it  wmfi  mi 
hi  fn  much  as  tefleJ  m  lis  omm  Kome,  hiti  in  the  name  of  the  next  ftmor  judge  i  per  Holt.  Ch.  J«  i» 
Mod.  988.  HilL  1 3  W.  3.  li\  cafe  of  the  City  of  London  v.  Wood.  S.  f .  Per  Holt  Ch.  J.  4 

$alk.  ^07.  in  Foxliam  Tithing's  cafe. 

Br.  Patents,  [?•  ^^  ^^  aHion  be  fued  in  bank  againfl  alt  the  judges  there  % 
pi.  15.  cites  in  fuch  ctSc  fir  necejjity  they  fbaH  b^  their  own  judges.    8   H^ 

Babincton  contra.-*— «S.  P.  Br.  Judges,  pi.  6.  cites  S.  C.  per  Rolf.  But  Bibb.  Ch.  J.  contra.  ■ 
S.  P.  Per  Powell  J«  1 1  Mod.  164.  If  a  real  a6tion  be  fued  againft  all  the  judges  in  C.  B. 

Arg.  [8.  None  may  i#  judge  in  bis  own  caufe*    \  H.  6*  19.  b*  iridc 

Briagm.11^  Hcrodii  direfla.  lib.  a.  foK  1440.] 

For  it  15  a  manifcft  oontradi£tion  *  that  a  man  can  be  agent  and  patient  in  the  Came  thifigy  and 
what  my  Id.  Coke  fays  in  Dr.  Bon  ham's  Case,  is  far  from  anj  extravagancy ;  for  it  is  a  very 
reafonable  and  true  faying,  that  if  an  aS  of  parltatmnt  Ihould  ordain  that  the  fame  perfon  ihould  be 
party  and  judge,  or  as  is  the  fame  thing,  judge  in  his  own  caufe,  it  would  be  j^  void  t;ft  of  parlia- 
ment ,  per  Hole  Ch.  J.  is  Mod.  687.  in  oafe  of  the  City  of  Londoa  ▼.  Wood. 

*'[574] 

[9.  This  is  a  ground  in  the  feudal  law  alfo>  as  appears  in  the  Pre- 
Ie£tions  of Wefenbech,  cap.  17^  fol.  401.] 
S.P.  Per         [10.  If^fne  be  levied  to  a  juflice  rf  bank^  if  he  binfelf  tales  thi 
SS^t'  '^''^^''^'  *e  fine  is  void,  8  H,  6.  21.J 

pl.i«6.  cites8H.'6. 19. 
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[xi«  If  the  Lord  Chancellor  makes  a  decree  between  two  ftran- 
gers  in  a  thing  which  concerns  himfelf  in  intereftj  and  for  himfelf,  ic 
is  void ;  becaufe  he  cannot  he  a  judge  in  his  own  caufe.  H.  1 1  Ja. 
in  chancery,  between  Sir  John  £gertoni  and  the  Ld.  Darby,  and 
Itelly,  refolved  by  the  Ld.  Chancdlor,  Coke  and  Doderidge.] 

[i2.  If  one  of  the  juftices  of  B.  or  B.  R.  brings  apion  in  his  nun 
court  J  and  there  recovers,  this  is  a  good  judgment,  tKoUgh  tiie  judg- 
ment is  given  by  the  court  and  fo  by  himfelf,  but  not  by  him 
alone.  H.  4  Ja.  B.  R.  Per  Curiam,  in  the  Baylies  of  Newcaftle*s 
cafe.] 

[13.  So  J  M  one  of  the  coroners  brings  his  adion^  and  after  the  coro- 
ners give  judgment  upon  the  outlawry^  it  is  not  erroneous*  H.  4  Ja. 
B.  R.  in  the  faid  cafe,  per  Curiam.] 

[14.  If /I  man  brings  action  before  the  may  or ^  bailies^  andfleward  This  cafe  is 
rfa  villy  and  after  the  mayor  is  remnfedj  and  the  plaint i^  is  made  ii^jt^.V. 

"f  \    e      \^     ^\  !••!  •*^  '*'  m.    "wt  tor  tne 

nusyor^  and  after  he  mere  recovers,  this  judgment  is  not  erroneous  ;*  reafon  here 
for  the  judgment  is  given  by  the  court,  and  not  by  him  alone,   given,    i 
H.  4  Ja.  B.  R.    Per  Curiam,  the  Bailies  of  Newcaftle*s  cafe.]    ^^f' 

the  Mayor,  8cc.  of  London.  It  is  plain  this  reafon  is  a  fenielcfs  one,  but  the  truereafin  is  to  be 
feen  in  2  H.  4.  40.  If  A.  fue  in  the  court  of  mayor  and  baililfs,  Av  is  made  mayor,  and  it  is  ttof 
ffttd  in  Che  record,  chat  he  was  made  mayor^  wxtdonM  apptar  in  the  record  that  he  wtis  made  mayoTf 
there,  if  the  defendant  do  not  come  to  the  court  below,  and  plead  this  error  in  fad,  he  (hall  nerer 
^fcer  aifign  it  for  error ;  but  if  he  had  pleaded  this  error  in  fadl,  and  had  been  over-ruled  in  ic,  he 
might  have  a  writ  of  error ;  per  Holt  Ch.  J.  12  Mod.  689.  Hill.  1 3  W.  3.  in  cafe  of  City  of  Lon- 
^n  V.  Wood.  *  S.  P.    Becaufe  he  was  not  foU  judge ;  for  the  caurt  was  held  bsfore  the 

plaintiff,  who  was  the  miyory  and  two  bailifft,  and  the  recorder,  and  fo  their  a6t ;  per  Barkfdnle 
ledurer,  D.  lao.  Marg.  pL  14.  cites  Hill.  4  H.  4.  Rot.  39.  Wilchfor  1  v.  Wisgan.—^  Action 
cannot  be  brought  by  mayor  and  commonalty  in  a  court  held  before  the  maym-  andaUknnan  ;  for  though 
the  mayor  be  not  fole  pldntiff  nor  fole  judge,  yet  is  he  efletitially  plaintiff  and  judge;  per  Hatfell 
J.  IX  Mod.  672.  in  cafe  of  City  of  London  v.  Wood. 

£rror  out  of  C.  B.  The  Mayor  of  London  brought  adlion  on  the  cafe  on  a  by  law  in  tbejheriff't 
court  in  London,  and  had  judgment ;  the  defendant  brings  error  in  the  hujiings  according  to  the  cuilom 
of  London,  and  was  bound  in  a  bond  to  the  mayor  tofrofecvte  it  with  efefi.  The  mayor  brought  debt 
in  C.  B.  and  writ  of  error  now  in  B.  R.  and  the  queftion  was,  whether  the  defendant  was 
obliged  to  pnifecute  the  writ  of  error  in  the  huftings,  the  mayor  bein/  judge  of  the  court,  and  fo  judge 
and  party ;  Holt  Ch.  J.  held  the  bond  void.  But  Powell  contra ;  he  agreed,  that  rezfloflya.  man 
canqof  be  jpdgefand  party ;  but  in  cafes  ofnecrfflty  he  may.  jIs  if  a  real  aaion  be  brought  again  ft 
ad  the  judges  of  C.  B.  But  this  cafe  ditfen  from  that ;  for  the  hufiings  m.ty  be  held  before^  alJomcn 
without  the  mayor,  and  then  kfhall  be  httended  that  the  mayor  was  abfent,  bocaufe  it  does  not  appear  of 
record.  If  the  plantiff  in  lus  replication  had  repUed  that  the  mayor  gen/e  the  judgment,  I  Ihould  liave 
been  of  another  opinion  $  and  it  dqes  not  appear  that  the  mayor  is  SLneceJapy  part  of  the  couit.  Powis 
and  Gould  were  of  tlie  fame  opinion,  that  the  writ  of  error  was  well  brought,  and  fo  the  bond 
good  ;  and  the  judgment  given  thereon  in  C.B.  afiinoed.  11  Mod.  164.  tlie  Mayor  of  London  v. 
Mackreitb. 

15.  Praecipe  quod  reddat  agatnft  the  abbot  of  B.  who  demanded 
conulance  of  the  plea  and  had  it,  notwithftandmg  he  was  party^  and 
there  he  prayed  aid  of  the  king,  by  which  the  demandant  fucd  re- 
fummons  for  failure  of  right ;  for  the  king  will  not  fend  a  proce- 
dendo, but  to  his  oum  juftices.  Wilby  iaid,  thofe  of  the  franchife  arc 
Ae  king's  juftices  in  diis  cafe,  and  fo  he  may  write  to  them, . 
by  which  the  abbot  demanded  conuiance  again,  and  the  parol 
was  remanded  into  the  franchife.  Br.  Conufance,  pU  24.  cites  21 
E.  3.  38. 

16.  Where  the  mayor  and  commonalty  of  A  have  conufance  of  Br.  Conu- 
fhas  and  affife^  yet  in  ajj^e  againft  the  mayor  and  commonalty  and  J.  S.  ^^"^«'  P*- 
th^  Ihall  not  hayc  conulance  |  becaufe  the  mayor  and  common-  J^"^'^*  ^' 

f  alty 
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alty  IS  ^r/y,  quod  nota,  per  Birton  J.  Br.  Patents,  pi.  io6.  citA 
31  Afl.  19. 

17.  TreJ^fs  hy  the  dean  and  chapter  ofD.  againft  J.  K.  mayer  §f 
2>«  and  others^  and  the  bailiffs  and  citizens  ofD.  came  ^d  demanded 
eonufancehy  grant  of  king  H.  and  the  opinion  of  the  court  was,  that 
they  (hall  not  have  conulance,  becaufe  the  mayor  is  party,  and  ihall 
be  his  own  judge;  quod  nota.    Br.  Conufance,  pi.  22.  cites  38 

sioit/^.  .  ^.8*  ^?  *®f^  h  ^^  before  two  jufliceSj  and  pending  the  ajftfe  §ni 
316.  cites  juftice  diedy  and  9ne  of  the  plaintiffs  was  affociated  to  the  ether  juftice  ; 
T*  ^ir"^  L  ^^  '^  ^"^*^  awarded,  that  he  cannot  be  judge  and  party,  and  one 
26?cii«*  judge  cannot  take  die  aiSfc  without  a  companion ;  by  which  the 
s/c*  judge  would  have  been  nonTuited,  fo  that  his  companion  might 

have  proceded  in  the  affife  for  the  moiety ;  &  non  allocatur  i  be- 
caufe he  hitn/ilf  cannot  record  bis  own  nonfuity  ner  the  other  jue^ 
cannot  do  it  without  his  companion ;  wherefore  it  was  advifed,  that  one 
who  js  plaintiiFand  judge  cannot  hold  this  plea«  And  that  an  ef- 
pecial  affife  ought  to  be  awarded  before  other  jujiices.  Br.  Affif6,  pL 
•   r.   r      372.  Cites  45  Aff.  3. 

Br.  Caufe,  j^.  Parol  was  removed  by  writ  of  the  chancety  out  of  Linooln, 
g,  ji.  CI  es  ]jgcaufc  one  of  the  bailiffs^  who  was  judgCy  was  plaintiffs  and  this 
Bn  Error,  matter  was  mewn  to  the  court.  Thirning  (aid,  they  zie  judges  of 
pL^3>.  cites  record  in  Lincdn,  and  therefore  they  ought  not  to  furceafe  by  fup» 
l^islTno"  P^  *  V^^^  &vct,  as  in  a  bafe  court,  and  if  they  err,  writ  or  errof 
trror,  unlefs  lies;  and  if  the  defendant  at  Lincoln  takes  excettion^  that  the  plains 
B.  had  ex-  tiff  IS  one  of  the  bailiffs,  the  pleaJhaUfiay  tiU  this  court  has  deUr^ 
in^ihe  °"  mined  it  \  and  if  they  will  not  allow  the  exception,  this  is  error ;  by 
court ;  and  which,  by  the  affent  of  all  the  juftices  of  C.  B.  the  parol  was  re- 
if  it  was       manded.    Br.  Parol  bu  pie.  pi.  a.  cites  2  H.  4.  4. 

<li  fallowed 

theie,  Chen  it  had  been  error ;  but  if  he  admits  him  to  be  his  own  judge  ii  is  not  error.  Cro.  £!• 

32«.  Pafch.  36  Eliz.  B.  R.  in  cafe  of  Walih  v.  CoUinger.— •  Orig.  quar  favitj 

Br.  Amer-        20.  In  trefpafs  it  was  faid,  that  by  the  law  a  man  (hall  not  be  anur^ 

i9?ckesS.*  ^^^  '^  '^^'^  ^^  ^^'^  ^f^^'  lord  for  a  trefpafs  to  the  brd\  yet  by  ci^hm 
c!l-.s.  p. '  this  may  be  good^  and  efpeciallv  vi^ere  die  trefpaffor  pays  the  amer« 
Br.  Court     ciament.     Br.  Cuftoms,  pi.  10.  cites  12  H.  4.  8, 

Baron,  pi. 

4.  cites  17  H.  4.  8.  but  it  (hould  be  12  H.  4.  %.  pL  15. 

Br.  Conu-  jj.  Tr^fpafs  of  goods  carried  away  againft  T.  C.  who  fiud,  that 
i^"^citcl*s.  ^^  *^  Chancellor  of  Oxoa,  and  that  Icmg  R.  gt.  had  granted  to  J.  K« 
'C.l-Br.  Ju-  Chancellor  of  Oxford,  and  his  fucceiTors,  that  they  ihould  bctve  conu* 
rifdiaion,  Jitnce  of  all  pleas  moved  in  the  king's  courts  whereof  the  one  party  was 
pi.^39.  cites  ^^^^  ^jr  ^ijg  ^fii^frjity  and  abiding  thercy  and  laid  that  he  is  a  clerk, 
•  Where  viz.  doctor  of  divinity,  and  abiding  there%and  prayed  the  conuiance^ 
the  king  and  by  the  opinion  of  the  court  he  Ihall  not  have  it,  becaufe  he  is 
s  ^ "1!!/°  /*  P^tyj  2uid  cannot  be  an  indifferent  judge  in  his  own  caufe^  and  per 
4,f^rJ/Ms'  Martin  and  others,  the  grant  is  not  good  unlefs  it  were  *  Hcet  idem 
iokuldht'  cancellarius  fuerit  farsy  and  if  it  had  tjiofe  words,  .yet  it  is  not 
fdrf  hii  bailiff  ^  gQQj  erantj  unlefs  the  grant  extentlL  that  then  be  may  depute 
>>«rf,rhisis  ^f  coiytttute  another  man  to  be  judges  for  he  himlelf  cannot  be 
9.  good         judge   and  party   by   thefe  words,  licet   fuerit  parsi   and  tb« 

other 
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fAtt  juftices  wctc  in  Ae  lame  opinion.    Br.  Patents,  p!.  15.  c/tci  J^^^  p*' 

fit  H.  6.  19.  contrary  J  t^ 

it  was  to  be  held  be/on  Umfelfi  for  a  man  hy  jufticc  cannot  be  Ms  own  judge.  Br.  Patents,  pi.  71* 
cites  21  E:  4. 47.— ^Whcre  etmufantt  of  pkas  is  granted,  if  the  grantee  be  party,  they  (hall  not  havo 
COnufance  without  cxpreis  words,  quod  Red  fturit  pars.  Kelw.  9*.  b.  pt.  14.  H.  "  H*  7vI.V**j 

cafe  of  the  Cinque  Pons. If  conufancc  of  pleas  is  granted,  and  the  tLJ^ndtmi  bimjeifts  batitff  and 

holds  thtpleay.it  is  error.    Br.  Error,  pi.  189.  cites  ^5  H.  6.  54. Conufance  of  pleas  granted  to 

be  held  before  thc]fievard  of  tbc  grantee,  though  the  grantee  was  party.  Vent.  j.  cues  Hob.  «7. 
(and  adds)  fed  vide  ibid,  in  pede ;  t.^at  even  an  aa  of  parliameat  to  make  a  man  judge  lA  bis  owa 
caifey  would  be  void.  Vent.  }•  Mich,  ao  Car.  2.  B*  R* 

la.  /»  dfbt  agatnft  the  mayor  oftheftaplefor  fuffcring  J,  N,  con* 
demned  *in  xoo/.  to  efcape;  the  defendant  demanded  judgment  if  .       ^  .« 
the  court  would  take  conufance;  htc^uk  by  Jiatuie  the  mayor  of  the  L  57^  J 
JlapUJhallhave  conufana  of  all  pleas  touching  theJtapU\  &  non  allo- 
catur;  for  it  is  of  an  offence  done  by  htrnfelf^  and  does  not  touch  thejla^ 
pic.     Br.  Jurifdiftion,  pi.  I.  cites  9  H.  6. 19, 

23.  The  lord  of  a  court  baron  may  have  a£tion  oidebt  in  his  own 
courty  becaufe  thefuitors  are  judges  there,  and  not  the  lord  himfclf 
por  his  fteward,     Br.  Jurifdi&on,  pi.  117.  cites  Fitzh.  Det.  177. 

24.  A  prefcription,  that  if  any  cattle  are  upon  the  demefnes  of 
die  manor  doing  damage,  the  lord  may  diftrein  them,  and  retain  the 
jEidie  till  fine  made  at  his  will,  this  is  void  i  for  none  fliall  be  judge  ia 
bis  own  cafe.  Co.  Litt.  f.  212. 

25.  The  chamberlain  of  Chejler^  being  fole  judge  of  equity,  can» 
pot  decree  any  thing  wherein  himfelf  is^^zr/y ;  for  he  cannot  be  judge 
in  propria  caulii ;  but  infuch  cafe  the  juit  Jhall  h^  heard  here  in  chan* 
feryy  coram  domino  rege.  12  Rep.  113.  Hill.  11  Jac,  Earl  of 
Perby*s  cafe. 

26-  Trefpafs  for  taking  of  a  bag  of  pepper;  the  defendant  jujlified  Ibid.cite84« 
fis  fervant  of  the  mayor  and  comfnonalty  of  London  for  wharfage  due  to  iJl*Q^*  ^* 
0)em  by  the  c4i/lom  of  London^  and  that  the  plaintiff  retufed  to  pay  it.  d/l^'. 
The  plaintijffaid^  that  the  cujlom  does  not  extend  to  him,  becaufe  he  is  cafe. 
^freeman  of  the  city,  and  ought  not  to  pay  wharfage  ;  to  which  the  Where  tba 
defendant  replied^  that  the  cujlom  extends  to  him  as  well  as  tojlrangers  \  [)fg  at  *iffue 
and  upon  this  iffue  was  taken  ;  and  the  quefiion  was,  if  writ  fhall  upon  a  way 
illuc  to  the  mayor  and  aldermen  to  certify  the  cuftom  by  the  mouth  j"  Canter- 
of  the  recorder,  as  is  ufual,  or  that  it  ihould  be  tried  per  pais.     And  v«?fac.* 
upon  long  debate  and  argument,  it  was  refolved,  that  the  trial  fhould  did  not  ilTue 
not  be  by  the  mouth  of  the  recorder  \  becaufe  he  was  to  certify  what  rotheoffi- 
the  mayor  and  aldermen  required  him^  and  they  are  parties,  and  the  city,thoujt*i 
caufc  is  their  own ;  wherefore  the  trial  fhall  be  per  pais.     Refolved  they  have 
alfo  that  the  venire  facias  fliall  not  iffue  to  the  Iheriffs  of  London  "^f  trials  of 
nor  MiddJefex ;  becaufe  the  trials  there  are  by  the  freemen  \  but  it  [nl"J?ithin* 
(hall  be  to  the  county  adjoining,  (viz.)  to  the  iheriff  of  Surry,  the  city,  but 
Mo.  871.  Trin.  12  Jac.  ♦  Day  v.  Savage.  «  iffucd  to 

'  .1  /  &  t'lefticrilf 

Df  the  county  of  Kent  — *  S.  C.  cited  1  Sid.  lao.  per  Glin.  in  cafe  of  Player  v.  Archer.  ■ 

Sav.  51.pL  108.  S.  P. 

27.  The  admiral,  in  his  patent,  has  granted  to  him  bonapiratar* ; 

•  refolved  by  all  the  judges,  that  the  goods  of  pirates  pais  by  this 

•  eraqit  j  syid .  not  piratical  goods*    In  this  cafe  the  admiral  ought  .10 

fue 


57^  3Itt»S«r* 

Aie  at  common  law^  and  not  in  the  Admiralty  Court.    Jcnk.  325. 

28»  Ju(i|ment  given  by  a  jud|;e,  who  is  party  inibefuittvitb  an^ 
ether  J  and  fo  entered  of  accord,  is  error,  although  feveral  other  jud- 
ges fit  there  and  give  judgment  for  the  judge  who  is  party.    JenL 
90.  pi.  74. 
r\\€jUward   .  29.  Where  a  judge  has  an  intereft,  neither  he  nor  bis  deputy 
of  a  courts    caii  determine  a  cawe,  or  fit  in  court;  and  if  he  does,  a  frobihitm 
]S?°  *^  *    lies.  Mich.  20  Car.  2.  Hard.  5O3.  Brookes  V.  Earl  of  Rivers. 

not  uie  in  the  court  before  hU  deptity ;  and  a  Uepticy  a£h,  and  Af  right  wgU  to  a3  in  the  nam  efbis 
friHcipal,  I*  Mod.  690.  Hill.  13  W.  3.  In  cafe  of  City  of  London  v.  Wood. 

The  mayor  of  Hereford  was  laid  by  the  hteh  for  fitting  in  jadgment  in  a  caufc  where  himfelf  was 
IcfTor  of  the  plaintiff  in  ejeAment ;  thr*  by  the  charter  he  was  fole  judge  of  the  court.  Per 
HoltCh.  J.  z  Salk.  396.  Mich.  10  W.  3.  ai.  R.  Anoa.-.— Farr.  i.  S.  P.  .Anqp. 

And  to  fay  jo.  Mayor  and  aldermen  of  London  xnzjfet  a  fine  for  rtfufmg 
htT^^  '*^  office  of Jberiffhy  a  firccman,  though  they  are  to  Jiave  it  themfelves* 
€i^Jon  Vent.  180.  Hni.  23  &  24  Car.  2.  B.  R.  in  Harwood's  cafe,  cites 
ihouid  noc    Eaft wick  V.  Langham. 

bejudge, 

becaufe  he  is  to  bavtjhart  rf  tU  ptnaky,  U  as  ijdiculous  a;  groundlefs :  and  fioce  this  obje^on  has 
had  fo  little  regaprd  with  us  in  B.  R.  I  wonder  it  ihould  be  fo  much  infifto!  on  aowy  efpecially 
fince  it  has  been  alfo  rejeAed  in  C.  B.  Per  Holt.  Ch.  J.  12  Mod.  686.  in  cafe  of  City  of  London  v. 
Wiiod<^mj4mH  He  agreedy  where  the  city  of  London  cArim  amyjrtidm  orframcbift  to  itfelf,  there  none 
of  London  *  fliall  be  judge  or  jury ;  for  there  they  claim  an  intereft  to  themfelves  againft  thenik 
of  mankind.-  Per  Holt  Ch.  J.  la  Mod.  (87.  HiU.  .13  W.  3.  in  cafe  of  City  Si  Loadoo  ?. 
Wood. 

31.  In  feveral  cafes  the  parties  may  try  their  wm  jurifdi^ion^  ai 

in  the  cafe  of  the  Chancellor  of  CamDridge^  &c.  Cumb.  68.  Mich. 

3  Jac.  2.  B.  R. 

S.P.  But  if      32.  A  bijh^  fues  for  a  penfion  before  his  own   cMmJ^i 

khadbeen    and  a  lord  before  his  Jlew(ird\  and  good*     Cumb,  r3X«  Trio*  I 

held  before    W.&M.B.R. 

the  btjhop 

timfttf^  It  bad  been  ill.  Vent.  3.  Lincoln  (Bp.)  v.  Smith. 

Jcnk,  40.  ,  33,  Mayor  and  commonalty  of  London  may  limft  penalties  of 

I  ^^.*^  by-laws  to  themfelves,  but  they  cannot  be  fued  for  in  the  mayor's 

103.— In-  court,  unlefs  the  mayor  could  be  levered^  and  the  court  held  before 

formation  the  aldermenv    i  Salk.  397.  2  March,  1701.  •  Wood  v.  Mayor  of 

^^'^l^j  London, «cc. 

•ourt  of  o/*  ' 

dermfif  though  an  alderman  be  grieved  i  otherwife  of  the  mayor ;  for  he  is  an  integral  part>  with- 
out which  the  court  cannot  be  held ;  but  the  other  may  bey^vrr^^andhe  rouft  not  fit.  a  Salk.  426. 
Trio.  %  Annse,  S.  R.  in  cafe  of  Queen  v.  Rogers. 

* 

34.  A  jujjice  of  peace  was  furveyor  of  the  highway,  and  a  mat- 
ter concerning  his  office  coming  in  queftion  at  the  feffions,  be 
joined  in  making  the  order^  and  his  name  was  put  to  die  captioiu 
Per  Holt  Ch.  J.  it  ought  not  to  be.    %  Salk.  607.  HilL  3  AniWi 
S«  R,  Fosduun  Tirhing's  c«(e. 


{B)  Their' 


SfttUffCJf^  577 


(B)  Their  Demeawtur.  Theaddiaj 

^     '  thetwolct- 

[!•  |.  H.  4.  RoU  Parliamentiynumro  97.  Thceommnspraj^t  andp) 
the  lords  fpiritual  and  temporal,  nor  the  juftices,  be  not  received  feemsa 
liereafter  for.  their  cxcufe  to  fay,  that  they  dare  not  domr  fay  the  ^^}^ 
law^  nor  their  intent^  for  doubt  of  deaths  or  that  they  are  not  free  of  unaer  thofe 
themfelvcs ;  becaufe  they  are  'more  bound  of  reafon  to  keep  their  letters  be- 
oath,  than  to  doubt  death,  or  any  forfeiture.]  to"^*  titll 

of  (B)  but  the  fame  are  left  here  as  fotiad  in  tlie  originalj  and  what  is  added  here  bdonn  to  th« 
4aia  leuen  of  (B)  (C)  and  (D). 


(C)  Anfwcr. 

II.  The  king  holds  all  his  lords  and  juflices  for  good,  fufficlent, 
loyal  \  and  that  th^y  will  not  give  other  cbunfel  nor  advice,  but 
what  is  honeft,  and  juft,  and  profitable  for  him  and  the  realm ;  and  *  ^& 
if  any  ♦  will  complain  in  efpecial  time  to  come  of  the  contrary,  the  voefSra? 
king  will  caufe  to  reform  and  amend.]  piendiv.) 

[2.  2  /f.  4.  numero  37.  John  Holt,  and  William  de  Burgh^fa 
excufed  themfelves.] 

[3.  I  //•4«  Rot.  Parliamenti^numero  gg.  The  commons  pray,  that 
the  chancellor,  treafurer,  clerk  of  the  privy  feal,  juftices  of  the  ben- 
ches, barons  &c«  Jball  not  take  brokage^  prefentsy  nor  gifis  what* 
£)ever|  but  fball  be  content  of  that  which  they  have  of  the  king.] 


(D)  Anfwer,  Fol.94, 

[  X.  If  diey  take  difhoneftly  they  (hall  be  punijhed.  ]  If  a  judge 

uht  Sriits,  he  ihall  be  iiidiAcd  for  it ;  and  if  he  be  convicted,  be  ihall  lofe  his  office^  and  be  fined 
and  imprifoncd.  Jenk.  162.  pi.  7.  cites  27  £.  3.  F.  K.  B.  143. 

2.  By  2  E.  3.  cap,  8.  no  command  Jball  be  made  under  the  great  T  j-^^g  1 
or  little  feal^  to  difturb  or  delay  common  right  \  and  the  juftices  JhaU         , 
proceed  to  do  right  notwithflanaing  fuch  commands.  '^  ^"'S 

his  letter  Xofiay  Hi  ownfuit,  but  not  the  fuit  of  another  perfony  and  that  hy  reafon  of  this  ilatnte.  Br. 
Prerogative,  pi.  15.  cites  11  H.  4.  37.  5  Rep.  40.  b.— -But  notwithftanding  this  (tatuCe  the 

king  may,  where  he  tnmftlfit  party ,  Jire3  a  writ  to  tlnju/licis  to  comtlmtt  tbefttit,  and  fo  he  did ;  but  the 
coHtraty  is  faid  to  be  in  plea  bctwttn  two  common  perfonu  Br.  Prerogative,  pi .  1 1 7.  inAnd  if  the  partf 
tbinketh  in  his  confcience  that  fuch  command  will  be  made,  he  may  Jut  forth  a  writ  upon  this  fta* 
tutc,  c9mmetn£ng  tbtm  toprotetd  notwitliftandiog  fuch  command.  And  this  is  called  a  writ  dtpro^ 
tidcndo  adjudicimHf  F.  N.  B.  240.  (D). 

3.  By  18  E*  %njlat,  4.  the  oath  to  be  given  to  yujiicesy  when  they 
take  their  places^  is  to  this  cffecl^  viz,  to  ferve  the  king  in  their  offi* 
cesy  to  warn  him  ofm  \  damdge^  do  jufiicCy  take  no  brile^  give  no  coun^ 
fel  where  he  is  a  p.  •;.,  viaintain  no  ftat^  nor  deny  right  (though 
by   command  from   ih:    ■nvg)  to  procure  the  king's  profit,    and 


S7^         '  3tt0ffe« 

A^  i/  anfojerttlk  t9  the  king  in  body^  landsj  end  g^ods^  if  found  tit 
default*    ' 

4*  20  E.  3.  cap.  t.  enads  t&at  tte  kln^sjuftlas  Jhall  d»  right 
t9  all  without  refpeSi  of  perfons^  notwithfianding  the  tinges  letters  bt 
commands  U  the  contrary ;  and  if  anyjueh  ie^  they  fifall  acquaint  the 
Jting  and  his  council  therewith  i  they  pall  takt  no  fee  hut'ofthe  king^ 
wrgive  counfel  where  he  is  a  party  i  and  if  they  do  amifiy  theyflfaHbe 
mt  the  kin^s  will  in  b^dy^  lands j  and  goods^ 

5*  By  20  E.  Vtap*  2.  the  I'tktis  commanded  to  the  b'arons  dftheex* 
^         ehequer^  and  to  difpatch  bujinefs  before  them  without  delay. 

60  20  £•  3«  ^^P*  3*  cna6}s  i^2xjujlices  ajjigned  by  eommijffion^  ana 
rfoffift  and  gaol  aelivery^  and  their  ajfociates^  Jhall  make  fucb  oath  ets 
jhallbe  enjoined  them  by  the  kin fs  council^^r  the  chancery^  before  their 
eommiJRons  be  delivered  untoHhem. 

f.  The  juftices  have  fuch  pre*ciniinenee,  that  they  ought  not  ta 
give  nor  exprefs  their  opinions  before^hand,  but  only  when  k  conies 
before  them  by  due  original  in  due  form  of  law  -g  quod  nota.  Br. 
Judgment,  pL  157.  cites  I  H.  7.  26. 

8,  7^he  court  will  not  give  a  judgment  vAAch  they  know  ivould 
be  agatnfl  the  law^  although  the  plaintijf  and  defendant  io  agree  Xm 
have  fuch  a  judgment  given  ;  for  the  judges  are  to  do  equal  juftice 
according  to  their  beft  ikill)  and  not  to  err  wilfully^  and  againit  their 
knowledge,  to  pleafe  the  parties.  2  L.  P«  R,  98.  cites  Trin.  23  Carr 
B.R. 


(E)  What  Things  are  too  Htgb  for  the  Judges  to,  de-^ 

termine. 

I.     31  H.  6.    When  it  was  in  queftion,  whether  Thorpe,  the 
*  fpeaker  of  the  houfe  of  commons  of  parliamenty  being  taken  in  execu  \ 

tion  between  two  feffuins^  ought  to  be  delivered,  of  which  complaint 
W^  made  by  the  commons  to  the  lords,  who  demanded  of  the  jud«« 
gcs,  whether  in  this  cafe  the  Speaker  ought  to  be  delivered  by  privi-- 
lege  ofparliajnent^  the  judges  anfwcred,  that  they  ought  Hot  to  deter-' 
mine  the  privilege  of  the  faid  high  court  of  parliament.  ] 

[  2.  25  £.  3.  cap*  2.  And  becauje  that  many  other  cafes  of  like 

treafon  may  happen   in   time  to  come,  which   a  man  cannot  think 

nor  declare  at  this  prefcnt  timcj  it  is  accorded  that  if  any  other  cafe 

fuppofed  treafon  which    is    not   above  fpecifedy  doth  happen  before 

any  jufiices^    the  juftices  fhall  tarry    without  any  going  tojudg'^ 

ment  of  ihe  treafon  'till  the  caufe  be  jhewed  and  declared  before  the 

king  and  his  parliament^  whether  it  ought  to  be  judged  treafon  or 

felony. 1^ 

r  cyc^  1       [3.  21  R.  2.  cap.  12.  The  Lord  William  Thiming,  Chief  Juftice 

of  the  common  bench,  being  demanded  whether  certain  things  done 

by  the  parliament  were  treafon,  anfwered,  that  the  Aciirj/ww  c^/r^tf- 

fon  not  declared  belongs  to  the  parliament.    And  {b  (aid  Richil  and 

Clopcon.  2 

9  i^iK^t. 


[4*  ti  R.^*  ca^  3^  In  fine  it  Is  feid^  and' though  that  Mvirspointi 

he  declared  for  treajon  in  this  parliamenty  other  then  were  declared  by 

Jlatute  before^  that  nojuftice  have  power  to  give  judgment  rf  other  cajes 

4ftreqfon^  nor  in  other  manner  then  they  had  before  the  beginning  of  this 

parliamenL] 

5.  I  H.  4*  cap.  10.  Where  in  die  parliament  of  21  R.'2*  diverft 
pains  of  treafonwere  ordained  by  ftatute^inafmuch  as  that  there  was 
po  man  whi^h  tiid  know  how  he  ought  to  behave  hlmfelf  to  do,  fpeak^ 
or  iay,  for  doubt  of  fuch  pauis  ^  it  is.  accorded  and  aflented  by  the 
king,  the  lords  and  commons,  that  in  no  time  to  come  any  trea- 
ion  be  judged  otberwife  than  it  was  ordained  per  le  ftatute  de 
£d.  3* 

6.  In  t6e  time  of  H.  i.  the  juftices  of  gaol-deli  very  would  not  pro^ 
cud  in  caje  of  the  death  of  a  man  without  the  iing*s  writ*  2  Inft.  43^ 
and  fays,  that  in  die  record  (which  he  had  there  before  recited)  it 
appears  that  W.  R.  indidlatus  de  morte  W,  £•  non  tulit  breve  regis 
de  bono  &  mglo^  ideo  retornatur  gaolsci  &c. 

(F)  PumJhabJc  iQt  vfhzt. 

I.  T  T  was  prefented,  that  where  eommffton  ifftied  to  %  N.  and 
^  another y  diat  J,  Ni  fat  alone  without  the  other ^  and  laid  fines  on 
people  \  and  becaufe  it  founds  in  error,  and  to  be  reverfed  dv  writ 
of  error  for  the  error  in  judgment,  therefore  it  was  held  that  the  in^- 
difkment  was  void.  Br.  Indidment^  pi.  17.  cites  27  AC  23. 

2.  Thorp}  judge  of  B»  R-  was  at  the  will  of  the  lung,  for  his  body, 
lands  and  goods,  becaufe  he  had  done  a  thing  contrary  to  his  oath    • 
a  L.  P.  R.  90.  cites  40  E.  3. 


ment 

does 

his  office,  and  ihall  make  fine  for  mifprifion ;  bat  it  is  not  felony,  and  p,  aod 

Br.  Judges,  pi.  33.  cites  2  R.  3.  9.  tt^^A 

and  arraigned*  Juogc  Ingham  was  in  miferktrJia  rtgis  for  canfing  a  record  to  be  rafeil, 

and  making  an  anaercement  of  a  poor  man  fet  at  6 1.  8  <^  to  be  Imu  2  /•  4</.  a  L.  P.  R.  90.  cite! 
%  Rep.  39* 

Where  a  b&l  of  indiAaneQt  of  felony  was  fmind  ignoranuiSy  a  judge  of  record  procured  it  to  be 
rafedy  and  to  be  indoKed^  billa  vera  1  this  ofiience  is  ooc  pimifliahle  bjr  tbe  law ;  for  that  woul4 
tend  to  f4lfify  and  avoid  a  record.  Jenk.  16a.  pi.  7. 

4«  No  a^ion  on  the  cafe  will  lie  againft  a  judge  for  what  he  does  i  S:iik.  397; 
as  a  judge.  Arg.  2  Roll  K.  199.  cites  26  Eliz.  &  27  Aff.  73.  m<^'*T^ 

5.  A  iudge  ignorant^  condemns  a  man  to  dcaA  for  fflonyy  when  it  p^r  Gold  J. 
is  not  felonyy  in  a  manor  court,  which  has  the  franchife  of  infaog-  Arg. 
diief ;  for  this  offence  the  judge  (hall  he  fined  and  imprifoned^  and 

Irfe  his  office ;  and  the  Lord  ihall  lofe  his  franchife.  Thefe  points 
were  rc(olv«l  ia  the  Star*Chamber,  upon  an  -aflembly  of  all  the  jui« 
ges  there,  by  tbe  coounand  of  king  Ric.  3.  Jenlc  162.  pi.  7. 

6.  Where  judges  are  limited  to  Obefubje^  matter  of  dieir  jurifdic*» 
lion,  and  tbeyexcood  the  lioutS  of  their  jurifdi^tioo^  a£tionlies  againft 
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Aem ;  pet  Powd  J«  1  Lutw.  1565.  Miclu  4  W.  &  M.  cite  fiCard* 
480.  Teny  v.  Huntin^on. 

7.  If  plia  to  the  juriJdiSfion  of  an  inferior  court  be  offered  as  it 
ought  to  be  bifcn  imparlancij  and  upm  $aibj  all  proceedings  after 
fhall  be  void,  and  the  judge  and  officer  fliall  be  liable  to  avians.  Pec 
Powell  J.  2  Lutw.  1567.  cites  ilat.  W*  i.  35. 

8.  Judge  is  not  anfwerable  to  die  king)  or  die  party,  for  miA 
takes  or  errors  /f  hisjudgmtnU  in  a  tiatter  of  which  he  has  jurif- 
didion.  I  Salk.  397.  Trin.  .^2  W^>f.  B.  R.  Grrnivdt  |v.  Bur- 
well.  ^*  .'C 

9*  All  mifiefmanors  hf  ]\ii&c\il  officers  are  a  contempt  of  die 
court  of  B.  R*  I  Salk. '20 1.  Pafch.  1  Annas,  B.  R.  Anon« 

10.  Among  the  hir^  of  King  Edgar  is  this,  viz.  judex,  qui  in- 
juftum  judicium  juditabit  alicui,  det  regi  CXX's,  nifi  jurare  audeat^ 
quod  re£tius  judicare  nefcivit.  Decern  fcriptores  Anglicani  872. 
1.  3,*— The  iame  among  die  laws  of  Canute.  Ibid*  924.  L  2.  adds, 
diac — £t  dignitatem  fuse  legalitads  femper  amittat^  ft  non  earn  re* 
dimat  erga  regem,  ficut  ei  pennittetur.  In  Dnulaga  Lahstithes 
reus  fit,  ft  non  juret>  quod  melius  nefcivit.  Chronicon  Johanois 
^omton. 


(G)  What  a  Judge  may  do  Extrajudicially. 


Tbe  coa* 


con-  I.    A  Judge  may  fairly  mediate  an  accommodatim,  but  mt  put  termf 
MTtiescan-  on  pronouncing  fentences,  or  giving  judgments;  pcrLd. 

not  give  a  Wright,  Paifch.  I7#5.  V ern.  470.  in  cSfe  of  Attorney  General  ad 

juriidiaioa  reladonem  Coflart  and  Dutry  v«  Sothon. 

to  that  ' 

coiut  which  tbef  had  not  before.  'Arz*  Sti.  439.  HiU.  1654.  B.  E.  in  cafe  of  Cooks  v*  Chan- 


fonm«?"'      (H)  fVbo  Ihall  be  ^id  to  ban)e  Judicial  Power. 

Nmuofibtm      i.  By  g  H.  7.  cap.  1.  the  lord  chancelbr^  treafurer^  or  privy  fiak 

Xhxtmiss^r  ^^  ^V  '"'^  ^f  '*^"»>  tailing  to  them  a  bijbopy  a  lord  of  the  cmwiU 
hath*  than*  and  the  two  ch.juftices^  (or  two  other  juftices  in  their  abfence)  upon 
4fihr,  trta»  bill  of  information  put  to  the  ehancelUrfor  the  kin^  or  any  otber^fer 
lhr7p^  »w/«f^«</«^^,  retainers^  embraceries^  untrue  demeamngs  ofjhetiffi^  tai' 
/«4i/,bythofo  ing  money  by  juries^  great  riots^  or  unlawful  aj/emmies^  have  aufbe- 
wonis,  for  rity  to  call  before  them  by  writ^  or  privy  feal^  the  faid  nufdaers^  omi 
^  ^l^r  them  and  others  to  examine^  and  to  punijh  them  accor.£ng  to  tbeftatMtiS 
f/LmtstUnd  in  that  behalf  made^  in  Uke  manner  as  if  they  were  conviH  by  Su  ordef^ 
yet  if  they  eflaw. 
are  not 

called  it  is  error,  becaufe  the  ftatuta  appoints  them  to  be  caUed  to  it.  By  all  tbe  jafb'fes.  Br> 
Judgmeoty  pL  125.  cites  8  H.  y.  1 3.  ■  Sp  of  tbe  *  ftatute  which  wills,  thai  ibe  cbtmctikr  a»e 
ircafircr  cailifig  to  tbm  tv/o  judgts^fialt  nvtrff  ttror  m  tbe  txcbefurf  there  the  chaooeUor  andCfM^^ 
are  judges,  and  the  others  a^e  \^  sflflants ;  by  4)  the^ftices.  Br.  Judgment,  pi.  n$*  oX»  %  H« 
7. 13.— •3J^«3»'*» 


3[uD0etf»  s^^ 


(tt.  i)  Judge  or  Officer.    In  wh«  Cafes  other  Per- 
fons,  than  Judgfes  of  the  Courts  at  Weftminfter, 
as  Bljhopt   Sheriff,  &c.   fliall  be  faid  to  aft  as 
.  Judges,  or  bnly  as  Minifters. 

h/kt 


citos 


I.  '^  H  E  Jhertffin  wrih/iiiiqulry^f  waft  is  f  judge  and  officer,  Br.  Waft, 
-^  and  challenge  fliall  b?«aaken,  i^d  if  he  dcnys  it,  error  lies,  l;^^:^ 
and  attatnt  lies  of  the  verdift.  Rr»  Office^^and  Officers,  pi.  4,  cites  2  f  Br.  of. 

XJ    A    fx                                               '               *\                                                ficc  and 
"•♦•^;                              .                      v               I                                                    Officers, 
pi.  9.  cites  41  H.  4.  82.  S.  P. Br.  Return  de  Brief5fl.  38.  cites  ii  H.  4.  8».  S.  P S.  P. 

and  if  the  Und  be  •  in  afranchij'i  the  (henif  c/tnnol  make  manditvi  ballivo,  &C  For  hc  cannot  grant  OVcr 
his  jiidicial  power,  but  ought  to  enter  the  franchife  and  ferve  the  writ,  and  if  hc  docs  othcn\ife 
it  is  error ;  for  there  he  is  a  judge  of  the  record.  Br.  Office  and  Off.  pi.  ^4:  cites  11  H.  4.  6.  and 
ii  H.  4.  94.  accordingly."-  /  .S*  where  tiativo  bahendo  ijjws  lotUJhetiffto  bold p'ea  of  the  mat- 
ter, tliere  he  is  judpe  and  ofUcery btt  -xhae  the  nativo  habendo  ii  diniied  to  him  returnabU  in  bank, 
there  the  iheriff  is  officer  and  not  judge,  note  the  diverfity.  Br.  Office  and  Off.  pi.  36.  cittJ  1 1  H. 

2.  The  fame  latv  in  ♦  redljfeifiny  and  fo  he  fliall  make  the  paimel,  •  s.  p.  Br. 
and  yet  fliall  judge  it  to  be  quaflied  if  caufc  be  5  quan  if  the  array  ^c^^^ 
be  challenged  for  partiality  in  the  flierifF  himfelf.  Ibid.  cites  11  ifl 

4.  6.  and  II  H.  4.  94.  accordingly. S.  P.andi/^e  irijdoe^  ia  it,  the  party  ^a//  »<>'  ^ov* 

eballetve  to  the  return  of  the  jury,  «cc.  but  he  fhall  have  writ  of  error  thereof.    Br.  Office  and  Off. 

pi.  37.  cites  8  H.  6.  ti.— In  this  cafe,  and  in  writ  of  enquiry  of  waft,  the  fhenffw  judge 

and  i>ffic€r  of  record,  and  therefore  if  he  returns,  that  Be  came  to  the  hud,  the  other  cannot  aflign  for 
error,  tliat  be  did  not  come  to  the  land  according  to  his  return  1  for  he  caauot  co«tradia  the  re-» 
cord.  Br.  Office  and  Off.  pL  41.  cites  7  H.  7. 4. 

J.  Where  it  is  written  to  the  bijh&p  to  certify  bajlardy  or  muUertyy  But  injun 
$r  matrimony,  &c.  he  is  only  a  minifter  or  officer.  Br.  Office  and  M^^'^ 

Off.  pi.  I*  cites  34  H.  6.  38,  39.  church  is 

litigious,  he  is  judge,  not«  the  difference-  Ibid.— Br.  Qtiare  Impcdix,  pi.  la.  citct  S.  C— -Br.  Cofts, 
pU  a.  cites  S.  C. 

+.  In  fuppUcavit  cftbe  peace,  i^tjheriff  mzy  make  precept  to  take 
the  body  5  for  it  is  not  like  to  rediffeifm,  where  the  iheriff  is  judge 
and  officer,  but  when  the  bailif  hzs  taken  the  body  hc  Jhailn<ft  take 
/tfr^/y,  but  the  flxeriff  himfelf  (hall  do  it;  per  Choke;  for  it  is  a  ju- 
dicial power  given  the  flieriff  by  the  writ  of  fuppUcavit,  which  cannot 
be  affigned  over;  for  the  power  of  a  judge  cannot  be  givfen  over. 
Br.  Office  and  Off.  pi.  39.  cites  9  E.  4.  31* 

5.  In  examnatim  of  a  clerk  prefentiJ  ±e  bifiap  H  judge  and  not 

officer.  Br.  Quare  Imperist^  pi.  91.  cites  15  H«  j*  79  8* 

il)  Jndgc^  of  Record.    V^ho,  in^  (ieir  Powr.   ^$f' 

X.  Alarlb.  52    ^LLperfom  (high  and kw)fiallriciivijiiftice  Cok«,s^^ 
H.  3.  cap.  t»    -"  in  the  kmg^s  court »  fays  that 

thefe  words  ai«  of  great  importance ;  for  aU  caafes  ought  to  be  heard,  ortecd  and  ^'^^^"^ 
toe  the  judtts  of  the  kiag't  court,  opefily  in  the  kinjr's  conrtU  wttih»alLfi«rft»«a3r  rciort^ 

V  OX.    «kX  V  .  mt  <^ 


and  in  no  chamberit  or  other  pHvite  places  t  for  the  judgtt  m  not  jbdges  of  chambers  but  of 
coarts»  aod  thcrvlbre  orders,  ntUtf  aomrkt  attdjudgmuus  ought  Ut  he  wuuk  and  given  in  ^en  courts  where 
the  parties  counfel  and  attorneys  attend,  wtd  not  in  ebeHnUrs  or  other  private  places,  where  a 
man  noay  lofe  his  caufe,  or  receive  great  pnjudtoey  or  delay  in  his  abfence  for  want  of  de- 
fence. 

The  judges  of  the'  common  law  have  no  ordinary  jorifdi^tion  to  exMmne  wUnt/is  «  iieir  cbmn* 
hert  I  hviky  eotjuA  ^  par^s  and  rule  of  court  chey  may,  upon  interrogatories  exhibited  in  writ- 
ing,  take  their  depontions  thereunto  in  writing  s  and  ifoccafion  be,  there  may  be  crofs  examina- 
tions upon  inteitogatories  exhibited  and  there  may  be  orofs  examinations  of  the  party.  But  fame 
things  which  a  judge  of  this  court  doth  aA  in  his  chamber,  as  »jodge  of  this  court,  are  accnooccd 
as  done  in  cooit ;  ^i"  it  is  in  order  to  the  proceedings  in  couit.  2  L.  P.  R.  90,  91.  cites  Trio.  24 
Car.  I.  B.  R. 

2.  Juftices  have  power  to  adjudge,  if  a  man  be  within  age^  or  ef 
JuU  age  bf  Infpi&lon  of  die  peiion;  and  fo  they  did  in  debt>  where 
one  upon  ley  pger  was  challenged  for  nonage ;  quod  nota«  Br. 
Judges,  pi.  5.  cites  8  H.  6. 15. 

'  3-  Juftlces  of  tbi  bank  mav  adjudge  a  thing  done  before  tbemfehee 
without  trial  hjjury.  Br.  Juages,  pL  21.  cites  34  H.  6.  53. 

4.  Admiffibn  and  allowance  of  the  jujikes  ought  to  be  hoUenfor 
law.  2  Inft.  399. 

5.  Wherever  zflatute  gives  power  to  fine  and  Imprlfon^  the  perfons 
^  to  whom  fucb  power  is  given,  are  judges  of  record,  and  their  court 

I  5^^  J  '^  a  court  of  record  i  per  Holt  Ch.  J.  Carth«  494.  Pafch«  11  W.  3. 
B«  Rf  in  cafe  of  Dr.  Groenvelt  v.  Dr.  BurnelL 

(I.  2)  Conftitutcd  or  djfchargcd.    How. 

aL.P.lt.     I*    A  ^Axxiconnotht  niadez]vJ^ict  by  wrltj  but  bj  patent  and 
90. cites S.        •**  tmffion\  but  ajuftice  may  be  dlfcharged  ly  wrltjub  if^^..^ 
Brijttiff-    fiV^*  ^7  ^  ^^  juftices  in  the  Exchequer  Chamber,  dt  Judges, 
mm,  pL     pi.  19.  cites  5  £•  4*  137- 

158.  cites 

L.  5S.  4.  XII.— 3r.  Briefi  pL  336.  cites  S.  C  ■  Thg  judges  of  B.  R.  and  C.  B.and  the  Ki- 
rens  of  theeachequer  are  inade  bf  patent)  in  which- the  word  tmfiiimmut  u  ufed.  But  theC4.  f. 
rfB.ILh  conilitmed  only  ^/  wn7.  Jeak.  1 13 .  pi.  49. 

(K)  Certificate  by  Judge  of  what  and  how. 

The  court  Z.  A  Juftice  of  record  tooi  a  warrant  of  attorney  In  the  country^ 
aUowedthis        **  ^mJ  died  brfore  certificate  of  it,  ana  the  court  received  it  by 

for^^  *  ^'^  '""^  ^^  ^^^  clerk,  by  credit  without  writ  j  &  fie  vide  difcreti- 

knew  the  onem  curi«.  Br.  Judges,  pi.  34.  cites  %  H.  7.  zo. 

hand  writ" 

ing  of  the  judge  who  att^fted  thewairant.    By  all  the  judges.  Jenk.  174.  PL45.  cites  S.  C 

2:  A  juftice  remfved^  and  having  a  newfUitent^  or  not  having  one, 
may  oerti^  a  warrant  of  attorney  taken  by  hioi  beipg  a  juftice,  and^ 
'  this  it  vdL  Jenk,  69.  pi  31. 


com'' 
magno 


(L)  Fusi 
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(L)  Fees,  Sec.  to  Judges.  g*f;j 

I.    T N'^  Jpicial ajfife iSit  juftkes  are  not  bmni  tojk^  hut  by  ivdgis  ^f  •  Bn  Fc«, 
^  tbi  tarty.    And  they  may  demand  more  tban  the  party  is  able  ^^'  ^' 


cues 


^  tbi  party.    And  tnev  may  demand  more  tban  the  part^  is  able  ^"  ^  ^'  g 
to  give.    And  therefore  itom  refufes  tbi  oibir  tnayjit,  but  in  a  ge-*  if  P.  per 
nenil  affife,  they  fit  at  the  wages  of  the  king,  Br.  Affife^  pL  401.  LitUeton. 
•cites  3»  H.  6.  10.  f^j- 

0/ England  is  not  bound  to  make  writs,  &c.  withoni  his  fee  for  the  writing,  &c.— ^B''*  Coib,  pi.  t. 
cites  S«  C'^-^jMytt  it  is  faid  there  \fj  fomey  that  it  is  no  plea  for  \hzJberiffxo  ixf  that  he  did  not 
ferve  the  writs  becaofe  the  party  did  not  give  him  his  fee  or  cofts,  and  fo  fee  a  aivtrfoy  hawfot  a 
judgt  mdefictr.  Ibidw  And  that  where  it  is  written  /o  iU  ^ftxf^  f  ctrtify  baftardy%  matrimony  ; 
or  the  likei  he  it  only  an  officer  or  roinifter,  and  he  (hall  do  it  at  his  own  cofb  j  eomra  where  the  church 
is  liiigimts  uad  he  awards  inquiry  dejure  patronatusj  for  there  he  is  judge;  note  the  div^rfity* 
Ibid.--^Br.  Quare  Impedity  pi.  is*  dtes  St  C 

a.  By  ^tjiatuti  cfiS  /£.  6.  the  fat  of  the  judges  were  to  bi  ftaid  ^^  ^  f^' 
0ut  oftbifirji  money  wbUh  tbe  cufionurs  of  the  cuftomjbould  receive  i  j^ej^f 
and  this  payment  was  to  be  madle  at  a  certain  day.    If  the  cuftom*  gesare  poi 
ers  die  before  the  day,  their  executors  were  liable  for  fo  much  as  ^  «/'^  ««* 
they  Ind  received.    If  the  kin?  granted  to  any  merchant,  to  retain  '^^'  ^g 
fo  much  of  the  cuftoms  in  his  nands)  as  ihould  be  due  by  him  j  the  pt  tj^'    ', 
judges  in  this  cafe  might  fue  the  cuftcnner  or  the  merchants  for  their  And  Philip 
fees ;  and  the  king  would  allow  them  as  much  as  they  had  paid ;  to  ^^^""^^ 
the  one  upon  account;  to  the  other  upon  petition.  Jenk.  167.  pL  E^gUnd, 

24.  cites  I  H.  7.  5*  9.  reGeivedhis 

peniionof 
'  tooo  martLs  a  year,  out  of  the  exchequerj  u  did  RugbBigod  his  prodeceflbr.  Dvgd.  Orig.  Jorid. 
so.  cap.  7. 
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^  Judicium 
is  quad  jtt- 

(A)  Judgment.    Where  a  Man  may  pray  and  have  ^^."^  ' 

Judgment  againfi  bimjelf.  ^^^ 

right,  and 

J,  i.  T  N  adion  upon  the  tafe^  ufm  afronufe  topayjeveralfumett  SSSunT 

^  fiveral  days^  if  the  a&ion  be  brought^  difauk  ofpaynunt  femperpre 
en  tbifirft  dofy  andbefrn  any  oibir  day  eftajmunt  incurs  and  the  de-  ventatp  ac- 
fendant  pleanu  non  affumpfit,  and  it  is  niund  againft  him,  fcilicet,  uui!'^^ 
ftat  he  ajfumtfit  nud$  and  forma.  But  then  tbe  plaintiff  would  not  39.  So  long 
enter  tbe  jwtenent  for  fear  that  be  (bould  be  barred  to  have  mw  "'^^^^ 
anion  ttpon^  tbi  fame  promifi^  if  difauli  bi  in  tbi  otbor  paynuntSy  yet  ^l^^'^^oc 
the  t  defendtnt  may  enter  ju<%mcnt  according  to  tbe  venUft  if  he  be  contra . 
will.  Mich.  3  Car.  B.  IL  Detwcen  Shapdand  v.  Curtis.  1  ^i^ni*  Co. 

•*  ''  Litt.i:t4S. 

siS.— It  it  tbv/ftt^of  the  judgmeoty  mittrntf  ofiht  t^s  by  die  judge  er  feooodary,  that  maku 

^btiuJgmm*  a  Li  ?•  lU  104*  om  a  Jvlji  Trin.  1650.  ■«  6.  btcauCi  Um  cUU  ar»fom^ioa0d 

2a  a  » 
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in  the  judgmcBt.  ■  TbM.  ttf.  Cijrsi  that  tlmtgk  a  juds^ment  he/fWby  a  judseor  bytbefteomf- 
ary,  yet  if  ii  be  never  entered  it  is  no  juUgmenC  ;  for /i//  it  it  rec^rdai  it  is  m  judgment,  and  the^m^  of 
k  it  bat  tbi  wa^rcmt  of  the  judge  or  feoondarv  ybr  tht  nttmmj  to  mter  the  judgiAent. 

I  It  was  niled,  Uut  the  defendant  might  enter  the  judpnent  or  enforce  the  plaiatiiEto  be  ncm* 
fuited.  Bist  in  ti«e  nin-fmt  it  was  cnUfsA  iri/i.«^ivefy,  eitLtr  t%pay  ebfii  or  toMrMc«c«  de  mvo*  Lat«'a:6* 
S*  C.  by  name  of  Stukcland's  cafe. 

Between  [  2,  Uzverdi^  he  found  for  the  defendant^  djough  the  defendant 

cceV**  ^'''  "^^  pray  judgment,  yet  judgment  (hall  be  given  for  the  defend* 

AL.  V.  ant  at  the  prayer  of  the  plaintifFn  becaufe  then  he  may  have  his  attaint 

Maynakd  againfi  the  jury.  D.  3  Eliz.  194.  f.  34.  ] 

K  T  A  L*  But 

t^iis  reafoo  is  not  mentioned  there*— 5.  C.  cited  a  Saund.  15).  And  by  advice  it  wasmled  accord« 
ingly  I  for  otberwife  the  plaintiff  (hould  be  deprived  ef  his  remedy  by  writ  of  error  to  re<irefs  his 
f rievanee,  admitting  that  it  was  erroneous.  Mich,  at  Car.  a.  Green  v.  Cnie. 

L.P.R.97.       «,  In  (iQ  a£lion  upon  the  caft  for  underminmz  theplatntifTi  boufe, 

S.  P.  Cites  It  '^       /•  •      ^•'if  r  J  ^     •!    J   if.  ^   t        ""•    '         ^ 

Trin.aa  whereby  a  great  part  of  it  fell  m  and  fpoiled  his  goods,  upon  not 

Car.  B.  R.  guilty  pleaded,  there  was  a  *oerdi£l  for  the  plaintiiF  and  damttgtSm 

For  the  ^^f  pl^ifitiffmt  being  content  with  bis  damages^  would  not  enter  up  the 

owhttobe  jttdgmeftt  upon  the  verdi£b,  but  brought  anath^  aifion^    But  the 

content  couit  upon  jtnotion,  gave  leave  to  defendant  to  enter  up  judgment, 

with  what  (q  ^  h?  might  plead  it  to  a  new  adion.  Hard.  219.  Mich.  13  Car. 

K^m.  a- 1"  Scacc.  Andrews  V 

/•  >n  e^«  ^  A  mandamus  was  granted  to  admit  Mr.  Kynafton  to  the.  of- 
r«i!rf  «Mf  ^^^  ^  aUennan,  and  ii&e  being  joined  upon  die  return,  at  die  af- 
4foftMyec  tJesl^t  defendant  challenged  the  array\  to  which  the  fJMntiff  de-- 
*^  '*!!r  ^^^^  2md  the  judge  referred  the  demurrer  to  be  argued  in  court  | 
thfpi^n*  ^**  ^^'^  accordingly  done,  but  the  court  not  beitig  clear  in^  their 
tiff,  aeainft  Opinion,  took  time  to  confider  of  it.  In  the  mean  time,  the  plain- 
the  will  of  tiff  being  dejirous  to  have  the  ijfue  tried,  and  not  wait  the  judgment 
dan^*(wbo  ^^  thc.demurrcr,  moved  the  county  that  upon,  his. prayer  the  arrfif 
was  in  pof-  might  be  quajhedy  which  the  defendant  would  not  confent  to  (though 
leffioo,  and  he  had  challenged  the  array  at  the  aififes).  The  court  agreed  that 
f«*MiV^  the  array  might  be  quaflied  without  defendant's  tonfent,  but  de- 
judgment  fired  it  might  be  by  confent,  leaft  it  might  be  thought  they  had  al- 
at  ailihookl  lowed  of  the  challenge  upon  the  merits.  But  afterwards,  the  de- 
ihev  cave  f^^^^^  "^^  agreeing  ♦  to  it,  they  quaihed  the  array  at  the  inftance 
judgmettt  ^  the  plaintiff  without  the  defendant's  confent.  Hill.  IX  Geo.  2. 
forrtic  de-  B.  R.  Kynafton  v.  Mayor,  &c  of  Shrewfbury. 

Tenuaiity 

in  order  tfiat  plaiqjtiff  might  liave  an  opportunity  to  bring  a  writ  of  error.  HiU.  11  Geo.  2.  B.  lU 

tited  in  the  cafo  of  Kynafton  v.'  Mayor,  fcc  of  Shrewibaryy  as  the  cafe  of  Tboruby  v.  Fle^* 

wood. 


I584J 


(B)  Where  a  Man  may  pray  and  have  Judgment^ 
Where  Part  vs  found  agamji  him. 

[  t.T  N  tnfittff^fiippofed  In  two  chfetyAc  defendant  to  the  oni pleads 

•*  net  guilty^  and  for  the  other  ju/iifiesy' upon  which  plea^  tHcy 

are  at  iffiie^  and  the  iiui^  of  the  not  guilty  is  found  for  the  ^htifr, 

and  damages  for  this  affeffedi  and  the  otlicr  ifliie  0  found  Ar  the 

X  defendant. 
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defendant.  The  defendant  upon  his  prayer  (hall  have  judgment 
ajg;ainft  the  plaintiiF  as  to  the  iiFue  found  for  him,  though  the  plain* 
tiiF  doth  not  pray  judgment  of  his  liTue  againft  the  defendant.  Dy. 
3  El.  194-34.] 

2.  If  formedon  is  brought  againft  twoj  and  the  one  plea Jr  ne  dona 
pas  J  and  it  is  found  again/i  bsmy  andaftei  the  other  pleads  thai  the  de 
mandant  is  a  bajiard^  andf  it  is  found  for  hiniy  the  demandant  fliall  re^ 
cover  the  moiety ;  per  Nele>  which  Littleton  denied,  for  the  de- 
mandant fliall  be  barred  againft  both  by  the  bajiardy  which  goes  to 
all',  for  he  has  furceafed  his  time,  but  at  the  commencement  if  he 
had  prayed  his  judgment  of  the  moiety,  he  might  have  had  it,  which 
none  denied,    fir.  Judgment,  pi.  38.  cites  15  £.  4.  25,  26. 

3.  In  replevin,  the  defendant  avowed  for  rent.  The  plaintiff 
pleaded  payment  ^ party  and  ether  i£ue  was  for  the  reftdue.  The 
hrft  ifTue  was  found  for  the  plaintitf,  and  damages  and  cofts  taxed 
by  the  jury ;  but  the  other  iiiue  was  found  for  tlie  avowant.  And 
it  was  moved  that  the  finding  cofts,  &c.  for  the  plaintiflF  is  void  \  for 
when  part  is  found  for  the*  avowant,  he  (hall  have  return  and  da- 
mages and  cofts,  and  the  defendant  Jhall  have  return  where  any  part 
is  found  for  him  \  and  adjudged  accordingly.  C/o.  J.  473.  Fafch* 
16  Jac.  B.  R.  Dent  v,  i'arfo. 


(C)  For  whom  Judgment  (hall  be  given. 

[  I.  T  N  trefpafsfor  entro  into  his  clofty  and  taking  of  certain  boards 
^  of  timber y  the  defendant  pleaded  ^hsiX  he  has  a  cloje  adjoining 
contiguous  to  the  clofe  of  the  plaintiffs  where  the  trcfpafs  is  fuppofed» 
and  that  the  tree  grew  between  thefaid  two  ehfesy  and  that  the  plains 
tiff'cut  it  and  carried  it  away  into  his  clofe  where  thetreftafs  wasy  ^c. 
and  made  it  into  boardsy  by  which  he  entered  and  retook  thenty  &c.  To 
which  .the  piaintifF  repliedy  that  the  tree  grew  more  in  his  land  than 
in  the  land  of  tht  defendant  \  upon  which  the  defendant  denuirred* 
Admitting  in  this  cafe,  that  they  are  tenants  in  common  of  the  tree, 
and  thenby  confequence  that  the  defendant  could  not  enter  into 
the  clofe  of  the  plaintiff  to  re-take  it,  though  he  might  re-take  it 
In  another  place,  fo  that  the  defendant  is  not  guilty  of  the  trefpafs 
fuppofed  in  the  taking  of  th^  boards,  but  is  guilty  tor  entry  into  the 
clofe  of  the  plaintiff,  yet  in  as  much  as  the  pUa  in  bar  is  intircy  and 
the  replication  alfoy  and  the  demurrer  upon  the  whole  judgment  (hall  [5^5  3 
be  given  for  all  againft  the  plaintiff.  Mich,  18  Jac.  B  K.  between 
Maftc^  and  Policy,  Adjudged  upon  demurrer  againft  the  opinion 
<>f  Montague,    (Bqt  quere  of  this.  J  1 

r  2.  Jrthe  plaintiff'  makes  a  good  declaration  in  an  aSion  of  fr^/1 
pafsfor  the  taking  ofgoodSy  and  the  defendant  pleads  aprefcriptionfr 
m  in  a  vill  by  way  of  juftificatton,  and  plaintif  t^es  ijjm  upon 
the  tre/criptiony  and  tries  it  againft  the  drfendant  byjnryy  though  the 
|)rcrcription  is  not  good,  fo  that  the  plaintiff  cannot  have  judgment 
upon  the  verfift,  yet  he  Jhall  have  judgment  upon  the  plea  in  ban 
lie^aqfe  thi3  ii  not  good,  the  plaintiff  having  z,  good  declaration. 


Mich.  13  Car.  B.  R.  'between  Bifi  and  Stockton,  tJ^Mig^  in  a 
writ  of  error  upon  fucb  judgmenty  and  the  firft  judgment  affirmed 
accordingly.  Intratur  Mich.  12  Car.  Rot  989.] 
t^?'  ^*^  [,3*  ^' ***  aftion  of  debt  be  brought  byfvi  ixicut$rsy  whereof ttv^ 
will  net  profeoiiey  upon  which  they  are  fummened  and  fevered^  and 
afterwards  the  other  three  prosecute  the  aftion,  bein^  upon  an  obli^- 
(ion,  and  the  defendant  pleads  nen  eftfailunh  and  this  \%  found  agmnfi 
him ;  dbe  judgment  may  be  for  tne  three  executors  only,  who  pro- 
fecute,  without  naming  the  other  two  who  are  fummoiied  and  fe« 
vered;  for  though  they  continue  executors  notwithflanding  the 
fummons  and  feverance,  yet  they  are  cut  ef  court  by  the  feveranee. 
Mich.  II  Car.  B.  R.  between  Apprice  and  Parkhurft,  adjudged 
in  a  writ  of  error  upon  j  advent  m  Bank,  and  the  juckment  af- 
firmed accordingly.  Intratur  Hill.  10  Car.  Rot.  716.  And  when 
(he  judgment  was  affirmed,  there  was  read  the  certificate  of  two  of 
the  promonotaries  of  Bank,  that  it  was  the  prafiice  in  Bank  to  give 
judgment  in  the  manner  as  this  is  done.] 

• 

^Y^"^  (D)  In  what  Cafes  after  a  Verdift  Judgment  {hall 
\^^J^       not  be  given  upon  the  VerdiS^  but  upon  the  D^^ 

claration^  Plea^  or  other  Part  of  the  Record. 

[  |.  T  N  ^on  upon  the  cafe  for  Jlanderous  wordsy  there  is  z  pita 
^  in  bar  J  and  a  replication^  and  ifjite  joined^  and  a  verdi£tfor 
the  plaintiffs  vet  if  the  defendant  had  confeffed  the  a^ion  in  his  plea 
in  bar^  and  his  plea  infufficient  in  law^  and  ijfue  upon  the  repEcatiem 
5M01L  217.  ^d  in  lawj  die  plaintiflFlhall  have  his  judgment  upon  the  declara«* 
tion.  Hill.  33  El.  Rot  27.  between  Lacy  and  Reynolds,  in  ac- 
tion upon  the  cafe  for  thefe  words,  he  is  a  nJfe  knave,  and  as  arrant 
a  thief  as  any  is  in  Warwick  gaol  i  and  after  iffiie  and  verdi^  for  the 
plaintiff  intratur  in  haec  verba,  et  quia  videtur  curix  didi  doroini  re« 
gis  hie  quod  praedidus  quaerens  fuper  placitum  praediAi  defendends 
modo  &  forma  praedidts  placitatum  damna  fua  occafione  praemt& 
ibrum  recuperare  debeat  et  quod  pnedi&us  defendens  in  placito  fuo 
praedido,  prout  fuperius  placitatum  exjftit,  cognovit  puterias  in 
^  narratione  prsedida  fuperius  allegatas  &  nuUam  fufficientem  ma-« 
teriam  in  lege  in  barram  five  praeciufionem  praedifU  quaerentis  ab  ac- 
done  fua  praedida  habenda  placitaviti  ideo  confideratum  eft,  quo4 
placitum  praedidi  querentis  fuperius  replicando  placitatum  ic  exitua 
fuperinde  inter  eoidem  auaerentem  &  defendentem  jun£tu8  ac  pro- 
cefliis  fuper  eundem  exitum  fuperinde  iadus  nee  no;)  verediduni 
praedi£him  in  forma  pnedida  redditum  penitus  evacuentur  &  pro 
Hullo  habeantur  &  quod  fuper  cognitione  di£ti  defendentis  in  placita 
fuo  praedi£lo  ac  materiis  in  narratione  pnedida  fuperius  verfus  eun^ 
dem  defendentem  per  ipfiim  querentem  allcgatis  praediAus  querena 
recuperet  danma  fua;  and  writ  of  damages  awarded,  et  judiciuia 
inde  pro  quterente.  Note,  a  copy  of  this  record  was  iliewn  to  me 
by  Matter  Hoddcidon.  1 
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Ta.  In  dek  upon  iUigatiofij  if  the  defenJant  atknmolidges  the  jftr.judir. 
f eating  and  ddiverj  of  the  obligation,  hut  that  hi  deRvered  it  to  J.  S*  ^^^9  pi«  5- 
U  hi  kept  till  certain  conditions  performed^  and  that  J.  S.  delivered  it  kJ^^^^* 
before  the  conditions  performed,  andfo  not  his  deedi  upon  which  FaaBm,  pL 
UTue  is  joined,  and  a  verdid  that  it  is  his  deed ;  yet  the  plaintiff  4-  s.  c. 
ihall  not  have  judmient  upon  the  verdifl;  becaufe  it  Js  no  good  ^^^l^^^ 
iffui^  in  as  much  as  he  could  not  conclude,  and  for  not  his  deed  againft  Imie  u, 
his  own  confeffion.    But  the  plaintiff^//  have  judgment  upon  the  «ie«ior  no 
confeffmn  of  the  defendant  in  hisfUa  in  bary  where  he  has  confcffed  ^^^ 
the  deed.    9  H.  6.  37. 1).  per  Cur.     See  6  H.  7.  xx.  where  it  is  thecondU 
cited  and  faid,  that  he  might  relinquiih  the  iffue,  and  pray  judgment,  tion  is  per- 
and  he  Ihall  have  it  if  he  wiU.  ]  ^^^Z 

material  in  this  cafe  upon  this  ilfoc.  When  ijpttxshlnei  m  an  Wpka^znA  a  vtrtSafw  tim 

plaintiffs  yet  he  (hall  have  judgment;  for  the  defeDdant  fhall  not  take  advantage  altera  verdict  of 
his  ill  plying.    5  Mdd.  t%'j.  Trin.  8  W.  3.    Jones  v.  Bedingham. 


upon  the  confeJJion<i  and  not  upon  the  verdiSl*  22  £0  4*  46.  b.  per  Cu-  h  ^^JP^ 
riam.]  T'^Tf* 

flen.    I  Salk.  173.  Trin.  8  W,  3.  B.  R.    Jones  v.  Bodinham*  ■■After  t  frivolous pka 

judgment  may  be  entered  as  by  (o«/«JEm;  otherwife  if  only  mUploded*    z  Salk.  173.  Trin.  % 
Aon.  B,  R.  Staple  v.  Heydon.  6  Mod.  i.  S.  C* 

4*  \(  ajjife  gives  verdi£f,at  large^  and  concludes  upon  thefeijin  and 
dijfeifin^  yet  the  court  ihall  adjudge  upon  the  matter,  and  not  upon 
the  conclufion ;  per  Fifh.  (^od  non  negatur.  Br.  Affife,  pU  41 1» 
cites  Pafch.  32  £•  3.  and  Fitzh.  Ai&fe,  99. 

5.  In  trefpafs^  Ag  plaintiff' counted  to  the  damage  of  10  L  and  th« 
jury  found  damages  42  /.  The  plaintiff  could  not  nave  judgment 
butof  lo/.  as  he  counted.    Br*  Judgment,  pi.  142.  cites  42  £• 

3- 3- 7-  .... 

6.  In  aflife,  if  the  jury  gives  a  verdi£i  which  is  dubious^  by  which  Br*  Errors 

the  juftices  adjourn  them  to  Wejhmnfler  fuch  a  day,  and  there  the  fi-  «6.  s.  P. 
parties  are  demanded  (as  they  ought  to  be)  and  At  plaintiff  is  non^  ?nJ.B*' 
fuitedj  there  judgment  fhall  be  given  upon  the  non-fuit,  and  not  Aflire»  pL 
upon  the  veraicl,  for  then  it  is  error.  Br.  Judgment,  pL  X41.  cites  |s*  cites  % 

^7  E-  3-  *•  N«JU7uit? 

pL6.  ches8.C* 

7.  Trejpafs  by  A.  againft  B.  and  C.  of  taking  Jhe  boxes  with  ^  C-  cit«4 
charters^  dfc.  B.  pleaZd  not  guilty^  and  u  made  title  to  hinJelf  by  f," X,m^\i. 
gifi^  and  the  plaintiff  traverfed  the  gift ;  and  fo  to  ifTue.  .  6.  was  1  &  3  p.  «c* 
found  guilty }  and  w  iffue  was  foimd  for  C— — A*  ihall  not  have  Mvjn  cafe 
judgment  againft  B.  though  the  ifliie  was  found  againft  him.    For  ^^n^^^ 
between  A.  the  platntifip,  and  C.  it  is  found  that  A.  bad*  no  tide,  tone  — -1 
and  the  court  ex  officio  ought  to  give  judgment  againft  the  plaintiff's  ^C.  cited 
per  Montague  Ch.  J.  PI.  C.  66,  b.  in  cafe  of  DiVB  r.  Manning-  Sfi^f^Jr* 
i^AM,  cites  7  £.  4.  31,  and  Fitzh.  tit.  Judgmentf  pL  jO«  •  •  •  •  •  con  ▼.  sim* 
V.  Tilly  and  Woddy. 

2x4  8.  In 
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wiien  fy  tk$      8.  In  trMaff  kf  leffiifor  ytan  nfheafit  Uhn  ifae  idenJanJkfiH^ 

!it!^' ui'i  ^*^^  '*''  ^''  *^  e/"^'^  'iJ'  thi/crvicis,  tff .  andf^rfi  much  omar 

^thc^jJitiff  bi  t$ok  the  beafts,  ^i^d  the  plaintiff  repIUdy  runs  orrtr*^  &c.  and  fiai 

iNM/j*o  cutf/V  to  iiTue^  and  it  ytns  found  for  tho  plainHiff.    And  the  opinion  of  all 

tbire'tha  the  juftices  was,  that  notwithftauiding  the  defendant  had  accepted 

pl^miif*  the  writ  good,  yet  the  plaintiff  fl^ould  not  have  judgment,  but  the 

never  (hall  court  would  abate  the  writ;  for  it  appears  to  the  court^  that  de-^ 

have  judg  fcndant  was  lord,  againft  whom  ♦  trcfpals  does  not  lie.  For  the  fta- 

thmig'h  the  tute  is  non  ideo  puniatur  domini^  ^«  P^r  Moui^ue,  Cb-  J^ 

bar  be  in-  PK  C.  66.  b.  cites  10  £.  4.  7. 

fuihcienc. 

As  in  tkht  upon  ohllgaiim  fffith  emuKtiom  io  ferfirm  covenants  in  an  indenture^  the  defendant //u»ii  per* 
fom^me*  of  all,  the  covenants  grmtra/fy,  whm  it  atfart  CO  the  court,  thtd  divers  «f  tlnm  are  intbt  «r- 
gativi  or  disjunaive^  and  fo  the  plea  in  the  general  ai&nnative  infui&dent  {  yet  if  ch^  pia^itiff  rc^/iits 
omdJhefHfs  a  breach  qJ  om  of  die  covenant£>  viUch  ef  his  vumjhtvnmg  is  mk  aty  breach,  u{)on  which  de» 
fmdant  </f«wri,  judgment  fhall  be  given  againft  the  plaintiff;  becaufe  upon  the  whole  record  it  ap- 
peals that  he  has  no  caufe  of  aAion.  For  the  bond  is  conditioned  to  perform  covenants,  ^nd  be 
has  (hewn  no  breach  to  give  caufe  of  a^on,  which  the  law  prefumes  he  would  have  done  had 
there  been  any.  But  when  the  bar  of  the  defetidaat  is  infufficieHt  in  fubftance,  and  tYwt  fLiuttf  replies^ 
andjbews  the  truth  of  his  eaje,  but  ftktmt  *»  imiter  arfunfi  'kwefcif,  hut  matter  explanaloif,  or  perhaps  adt 
mederialf  there  the  court  wall  adjudge  npon  the  whole  record,  and  the  count  being  good,  judgment 
Cball  be  given  for  the  plaintiff  tor  the  infufficiency  of  the  bar,  without  any  regard  to  the  repUca* 
tion.  As  if  a  man  ^/r^u/i  grant  by  Uiters  ftatents  in  bari  v/bich  are  notjuffitiint ;  the  plaintiff  by  r^//- 
ccMoaJhe/ws  amthir  claefe  m  the  faid  letters  patents,  which  is  not  motet  iai,  and  the  drfendant  demon  ixx 
lau  ;  in  this  cafe  judgment  fbatl  be  given  againft  the  defendant.  £t  fie  in  fimilibus.  S  Rep.  133. 
pjfch.  8  Jac«  C.  B.  Turaor's  cafe.  1  ah  Toroor  v,  Lawrence.-— rrrvAnd  fi^e  ^  f^ep.  lao. 
b.  in  I>r.  Bonham's  cafe. 

o.  Iff  debt  upon  a  bond,  diey  are  al  ijfucy  and  at  anotier  dajf  thf 
defendant  confejfed  the  deed  when  the  tnquejt  appeared^  by  which  theyi 
were  charged  upon  the  damages  onfy^  and  after  they  came  hack  to  gi%^ 
verdict  of  damages ;  the  platntifF  there  iball  not  be  demanded^  nor 
Ihall  he  oe  non-fuiccd  ;  ror  the  judgment  Jl>aJl  he  now  upon  the  con-^ 
fejfton^  and  not  upon  ike  verdi^ ;  for  they  were  not  charged  uppn 
the  iflue,*but  only  of  damages  as  an  inaueft  to  i^iquire  of  damases^ 
not  an  inqueft  uppn  iflue  i  nota.  Br.  Non-fuit,  pi,  61^  c^tes  19  £^ 
4.  I. 

10.  In  debt  upon  obligation  which  was  void  by  ^e  ^tute  23  /T, 
f>.  ID.  the  defendant  concluded  his  plea  with  judgment  ft  a£lio^ 
whereas  he  ought  to  have  faid^  andfo  never  was  his  deedy  (b  that  the 
condufion  was  ill.  Yet  Montague  Ch.  J.  faid,  that  it  appearing; 
to  them  that,  upon  the  matter  in  law,  it  wsis  a  void  deed,  the  court 
ex  officio  ought  to  give  judgment  againft  the  plaintifF,  though  the 

#  Though  defendant  cannot  take  advantage ;  for  it  *  appears  to  diem  that  th^ 
tte  paftyf  *  plaintiff  had  no  caufe  of  a£kion,  and  therefore  they  ought  to  gi*e 
iiefendant,  judgment  againft  him.  And  adjudged  accordingly*  n.  C^  6o.  b^ 
lee  be  ef-     Mich.  4  £.  6.   Dvve  V.  Maimineham. 

topped  .*  •  **   •      * 

hy  the  admifiion  or  verdiA,  yet  the  conrt  fhall  not  proceed  to  judgment  for  the  plaintiff  i  adsnitled 

p.  n9.b.  pi.  6.  in  cafe  of  Thrower  v.  ^hetitone. 

11.  Defendant  avowed  12  Jac.for  20 1.  rent^  fuptofing  ihe^  My. 
V.  'was  feifed  of  the  place  where  in  fee^  and  granted  fuch  rent  %% 
£liz.  And  upon  non  concejitj  the  jwry  found  a  fpecial  verdift,  that 
/jT.  U.  wasjeifod  in  fec^  and  let  that  land  23  tU%.  toMV.for2i 
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jfiort^  mii bi  h  fffijid^  granadtlmi  nnt^  et  fi,&e.  Though  the 
iifiie  be  found  quod  coocefiit,  and  lb  it  is  for  the  avowant,  yet  be-> 
caufe  it  afpfors  that  tbt  iftaU  9ut  rf'  wbkb  the  rent  is  granted  wof 
determimd  hng  befire  the  di/irefs  caKen,  fo  that  he  had  not  any  tide 
to  avow,  it  was  held,  that  judgmeilt  flunild  be  for  the  plaintiii^ 
though  the  iiRie  was  found  aninft  hmu  Cro.  J.  442.  Mich.  15 
Jac^  B»  R»  Harrifon  v.  MetcJf. 

12.  Where  the  declarafUn  is  foad^  and  the  defendant's  pka  is  iB% 
Ihough  fitit  flaintij^ joins  iffiu  thereupon^  and  it  \s  found  falfe  \  yet 
the  (feclaration  being  good,  the  pbiinttflF  iball  have  judgment.  And 
adjudged^  accordingly.  Cro*  C.  25.  Mich,  t  Car.  C.  B.  Knight 
V.  Harvy, 

13.  In  an  adion  of  ^rfPrfh  whereto  defendant  pleaded  a  bhd 
hi/l^ationj  plaintiflF  toolc  i^ej  and  defendant  obtained  a  verdi^m 
rIainttiF  moved  in  arreft  of  judgment,  and  the  court  heard  counfel 
on  both  fides  feveral  times,  and  took  time  to  coniider,  and  in  Eafter 
term  laft  made  a  rule  toften  the  entry  of  the  judgnunt  on  defendant's 
verdidl  \  and  that  plaintiff  Jbould  have  leave  t9  Jign  judgnunt^  the 
trefpafs  being  confemd  by  the  plea*  Pending  the  confideration  (Hf  the 
court,  defendant  oied,  and  laft  term  plaintiff  obtained  a  rule  for 
defendant's  executor  to  (hew  caufe  why  he  ihould  not  enter  judg* 

ment,  nunc  pro  tunc^  which  rule  was  made  abfolute.    It  was  ttr«  T  rgS  1 

fed  for  defendant's  executor,  that  plaintiff  hath  delayed  himfelf.  ^  ^  ^ 
[e  was  to  blame  in  joining  an  immaterial  iflue ;  but  jper  Cur.  the 
par^muft  not  fuffer  oy  the  court's  taking  time  to  conuder.  Notes 
in  V,  B.  184, 185.  Mich.  11  Geo.  Craven  v.  Hanl£v.-*— « 
cites  Ballbrv.  Delanoer,  Trin.  i  Geo.  in  B.  R.  TAYtoic 
y.  Matthews.  Hill.  2  Geo.  in  6.  R. 


(E)    What  Thing    nvill  hinder  a  Judgment  after 

Vcrdi<ft.     Intire  Damages. 

\\.  J  F  a  man  brings  a£Uon  upon  the  cafe  acainft  another  uptm  a  Mo.  887* 
*  Kujlom  for  not  grinding  at  his  nuu^  wnereof  he  is  leffec  for  ^  ^'"^ 
years,  ai^d  alUges  that  the  defendant  ground  his  grain  expended  in  ^.  c -~I 
pis  hoafe^Mverfis  diebus  ^  viiibus  between  December^  t%^Ja.  and  ±  Cited sLer. 
^prily  90  741.  at  other  millsj  and  not  at  dM:  *  mill  of  the  plaintiff,  *7. 
againft  the  cuftom,  and  it  atfears  that  the  kafe  of  the  plaintiff  was  *  saikfiV*' 
s^m  long  time  after  tbe  12  ja.    And  upon  not  guil^  pleaded,  the  Carth.  3S7! 
jury  found  for  the  plaintiff,  and  gave  entire  damaees.    In  this  cafe,    r*<->^-i-i 
the  plaintiff  cannot  have  judgment;  for  it  (hall  be  intended  that  *  ^^ ^^ 
fhe  damages  are  given  not  according  to  the  law,  but  according  to 
the  alkgati^n  of  toe  plaintijfi  wb$  kid  bis  damages  for  the  whole.   Ho- 
{Kart's  Reports  256.  adjudged  between  Harbin  and  Green.  ] 

a*  Trefpals  of  ojer  and  temiiner  of  ravifi^nunt  ofwardy  battery 
^fervant^amd  carrying  awaj  bis  g^ods\  it  was  affigned  for  error, 
pecaufe  the  damages  were  not  apportioned  by  the  inqucft,  nor  by 
^e  court ;  fed  non  allocatur  i  but  the  ^rft  judgment  affirmed.  Br. 
^anu^pl,  10^.  ptes  27  AiE  Jjt 

3.  Trefpafs 
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3*  Tfifpafs  upon  die  cafe  vsis  brought  if  tbru  c^aimft  iwOf  ^fb» 
counted  that  the  plaintiffs  v^ri  foifed  of  14  acnes  of  land  in  B^  and 
rfibrei  cent  ofnuaJmv  there,  and  that  the  plaindfisand  tfaofe  wfaofe 
cftate  diev  have,  &c.  have  had,  and  $ught  to  bavi^  a  way  over  thru 
acta  ^ftht  difendtmis  to  the  £ud  me^ow,  and  that  the  defendants 
have  duhirbed  them,  to  the  damage  of  40  j.    And  the  defendants 
took  the  tre(ba(s  feveraUj,  and  travtrfed  the  prefcriptien^  and  fo  to 
ifliie.    And  found  for  the  plainiifis  to  the  dantage  of  a  mark  \  and 
Thirwit  pleaded  in  arreft  of  judcment,  that  the  trefpafs  of  the  one 
is  not  the  trefpafs  of  the  other,  iraere  die  defendants  took  the  tref- 
pais  feveraUy,and  dio  damages  are  aflefled  intire,  where  they  ought 
to  be  fevered.    Per  Thirne.  this  is  not  much  to  the  purpofe ;  but 
fee,  whether  the  manure  which  a  man  makes  in  his  own  foil,  as  here, 
be  trefpafs  or  not,  to  have  a&ion  upon  the  cafe.    And  after,  bv  af- 
fent  of  all  the  juftices,  the  mrrit  was  abated  bj  award.    Br.  Adion 
fur  le  Cafe,  pi.  29.  cites  a  H.  4.  11. 
Ati  it  is  (b       4*  In  ditinutj  the  plaintiiF  counted  of  the  detainer  ofjiveraltbings^ 
»  ^     .    and  alUgid  the  va/uo  in  grofi^  and  not  the  feveral  values  of  each  ik 
to^uil?^  them  by  itfelf ;  the  defendant jrieaded  nonditimti  a  vexdia  is  found 
of  danu^es.  for  the  plaintiff,  and  damages  in  a  grofs  fum ;  the  plaintiff  had  iudg- 
And  yet  en.  ment  which  was  affirmed  in  error;  for  the  vercud  has  made  the 
nKinwbe    ^^^'^"^^  tP^  ^  ^' ^^ ^  feems  to  Fitzherbert  abridging  this  cafe, 
siven  m       The  judmcnt  in  detinue  is  to  recover  the  thing  detained;  and  if 
waft,  when  the  (heriff  cannot  find  it,  to  make  the  defendant  pay  the  plaintiff 
^IrnhM^    the  value  of  the  diin^  detauned,  with  danu^es  and  coils  for  the  de- 
^JktdtoU  tainer.    In  die  principal  cafe,  all  die  things  demanded  ought  to  be 
im  mUtbipU'  delivered,  or  none  of  diem ;  for  if  any  port  oftbim  be  delivrredj  the 
At^affigned  delivery  is  void ;  becaufe  there  is  no  value  of  diat  part  found  by  the 
when  thT    verdiA }  for  the  damages  *  are  endre  for  the  value  of  the  whole, 
recovery  in   The  fure  way  is  to  f  declare  fpecially  of  tbe  value  of  every  tbing  by 

Xtw^  'y*^-    J«*-  "«•  pi-  »9-  «tcs  3  H.  6. 43. 

trefim  But  it  is  otherwife,  wha  tbe  waft  is  tharged  in  fiveral phuts^  and  it  b  fo  ibttnd  by  tbe  ver- 
diA  I  for  in  this  cafe  feveral  damages  ought  to  be  given.  Yet  if  waft  be  alledgpd  im  byds/farjim 
tttfiaeibmsy  intire  damages  may  be  giveot    Jenk.  tit.  pi.  19. 

•f  S.  P.  Br.  Damagesy  pi*  6.  cites  3  H.  6. 43.    And  the  inqueft  gave  a  fum  in  grois  in  damages, 
and  by  the  opinion  of  tbe  court,  they  ought  t^  fever  the  dam^qses. 

5.  Forcible  ^ntxy  found  for  tbe  plaintiff  to  tbe  damage  of  10  L  and 
cojls  5/.  Per  Straungc,if  die  damages  are  not  fevered  in  every  afiion, 
where  a.  man  recovers  damages,  the  juftices  oueht  not  to  give  judg- 
ment, and  if  diey  do,  it  is  error ;  which  was  denied,  per  tot  Cur. 
Brook  fays,  it  feems,  that  his  intent  is,  that  die  damages  fhall  be 
feveredfrom  tbe  cofts.    Bn  Damages,  pi.  88.  cites  14  H.  6.  13. 

6.  Trefpafs  of  trees  cut  in  two  jdaces^  and  found  for  the  plaintiff 
to  the  damage  of  40 1«  die  plaintiff  prayed  that  he  mieht  fever  the 
damages,  and  fo  he  dkl ;  and  good  per'  Cur.  for  fear  of  error.  Br, 
Damages,  pi.  149.  cites  22  H.  6.  7. 

Br.  Replea*       y .  In  trefpafs  of  goods  taken  againjl  baron  and  feme  the  baron  pleaded 

dSi  a-'c**   "^  i^^k^f  and  he  and  the  feme  pleaded  anotber  plea  for  tbe  feme  in 

juftification,  and  Acjlrfl  iffuo  tritd  in  tbe  county  wScrt  Hn  writ  ii 

f  -     .  btoufbti^ 


Blungment.  589 

irougbtyVLai  tbi&tberin  afinign  county^  and  botb  fitmi  ftr  fbg 
flaintiff^  and  damages  entirely  given,  where  the  ifliie  in  the  foreten 
county  is  jeofail ;  the  baron  fliall  have  advantage  of  the  jeofail,  by 
reafon  of  the  entierty  of  the  damages;  contra,  if  die  piaintifr 
had  fevered  the  damages.    Br.  Damages,  pL  ti8.  cites  5  £•  4. 

8«  Dtbi  for  damages  retvoited  in  amient  dtmifm ;  the  defindani 

.  faid^  that  part  ofibi  land  was/nrnk-fee  brfort  by  ncwirj  had  hire  in 

bank  \  and  by  fome  it  is  a  good  plea  to  all,  becaufe  the  damages 

fliall  be  intire ;  contra,  if  they  had  been  fevered,    fir.  Damages,  }d« 

123.  cites  8  E.  4.  6. 

9.  JlJJiff  rf  land  and  renty  damages  are  taxed  entirely  for  both  | 
and  per  Cur.  therefore  judgment  (ball  not  be  given  of  the  damages. 
Br.  Damages,  pi.  201.  cites  i  H.  7. 23. 

ID.  In  covenant ;  the  breach  affigned  was  in  two  covenants^  and  It 
appearedy  that  for  the  wi  he  had  no  caufe  ofaCtiony  and  for  the  other 
he  had  good  caufe,  and  ifllie  vras  joined  upon  both,  and  both  found 
for  the  plaintiff,  and  damages  intirely  afTefled.  The  plaintifiT 
could  not  have  judgment  Cro.  £•  685.  Trin.  41  Eliz.  C.  B. 
Anon. 

1 1 .  Slander  was  in  thefe  words,  thou  art  a  thief y  murderer y  villain^ 
hlooifuckery  bankrupt  i  the  plaintiff  hada  verdiA  for  him,  and  intire 
damages  aflefTed }  lie  had  judgment  and  affirmed  in  error ;  for  it  is 
all  onefUmdiTy  and  not  at  diflfa-ent  times.  It  is  fufEcient  in  this  cafe, 
if  one  of  the  words  will  maintain  an  a£lion ;  as  in  an  avowry  for 
two  rentSy  and  one  is  arrear ;  lb  where  a  writ  is  brought  for  two 
thir^  and  it  does  not  hold  for  one  of  them.  Jenic.  301.  cites 
II  Rep.  42.  Godfrey's  cafe.  And  X"n.  8  Jac.  B.  R.  Lu- 
ker's  cafe. 

12.  In  treftafsfor  battery  of  the  feme  againjl  three  \  the  defen- 
dants f\t9iiicQ  jieveral  pleasy  and  three  iffues  being  joined,  one  jury 
found  all  three  iffues  for  the  plaintiffy  and  affefjed  damages  intirely  to 
40  L  and  judgment  given  accordingly  in  Id.  R.  and  upon  error 
jifBgned,  becaufe  of  the  intire  damages  upon  the  feveral  iifues, 
judgment  was  afBrmed  in  the  Exchequer  Chamber.  Cro.  J.  384. 
Mich.  13  Jac.  B.  R.  Matthews  v.  Cole,  Doughty,  &c. 

13.  For  damages  intirely  given  the  difference  is,  where  a  thing 
Is  infuffitiently  latdyfor  which  ailion  may  /rV,  there  no  judgment  (haU 
be  given ;  but  where  a£lion  is  brought  for  two  tbingSyfor  one  where* 
&fpo  affion  at  all  will  Hey  there  judgment  (hall  be  given ;  and  per 
Doderidge,  where  a  man  can  have  no  a£iion  infuturoy  intire  damage 
fliall  be  no  flaw ;  fecus  where  he  may  for  the  fame  thing ;  per 
Jones  J.  Palm.  538.  Pafch.  4  Car.  B.  K.  Jones  v.  Powdl. 

14.  A.  and  B.  make  mutual  afptmpfrts  l^e  30  Nov.  29  Eliz.  to  r  -i 
ftanito  the  award  ofQ  of  edl  contraverjies  between  them ;  a  judg-  L  59^  J 
ment  among  other  things  was  put  into  the  award ;  an  award  is 

modi  of  two  tbingSy  that  A.  fliall  pay  15/.  to  B»  at  a  certain  day  in 
Jaiisfahion  ofthefaidtudgmenty  W  that  A.  fliall  make  a  releafe  of  alt 
demands  to  B.  until  ttft  jirft  rf  February  enfuing  the  Jaid  jpth  rf 
A^.-*"B.  brings  an  a&on  upon  this  affimipfit  againft  A.  and  the 
l^laimtff  dedttps  of  chii  laid  two  pdms  broken^  and  it  is  found  with 

him, 


hrni)  and  inthre  damages  are  given.  Relblved,  that  tbe  coonC  was 
good)  altbouffh  the  breach  be  aiSgned  in  two  points  i  for  it  is  not 
as  a  ponal  omigatioa  to  perform  (everai  things }  for  in  fuch  cafe  the 
plaintiiF  in  his  replication  {ball  affign  one  breach  only ;  for  that  is 
iufficient  |o  forfeit  the  obligation.  But  in  this  cafe  only  damages 
are  recoverable ;  and  they  are  relative  to  every  breach,  as  in  cafe 
«f  many  covenants  contained  in  one  deed.  It  was  refolved,  that 
the  intirc  damages  were  ill  given*  and  made  the  judgment  errone- 
qvtSj  becaufe  the  nUaJe  is  ofmon  than  was  fubmiitea  to  the  award. 
Thefe  damages  i^all  be  underftood  to  be  given  for  thefe  two  brea- 
ches. Underftand  this  cafe,  tiiat  then  was  no  avirnunt  taken  by 
the  defendant,  that  the  9ib$r  cMtrovtrfies  were  between  the  faid  30 
Nev.  and  I  cf  February.  Jenk.  264.  pK  67*  cites  Moor  v« 
Bedle,  10  Rep.  130  [131.  a.  ^c]  in  Oiborn's  cafe. 

15.  Cafe^  &C.  againft  a  parfon^  wherein  the  plaintiff  declared^ 
that  whereas  the  facrament  of  die  Lord's  fupper  was  to  be  admini- 
ilred  to  the  pari(bioners  on  fuch  a  Sunday,  the  defendant  licet  iaepius 
requifit'  refufedto  admit  the  plaintiff  |  and  declared  alfo,  that  he 
refufedtoaSmithimonatotber  Sunday^  but  laidm  refuejlon  thefecond 
jrefufal ;  after  a  verdi<9.  .'or  the  plaintiff,  and  intlre  damages  for  both, 
this  was  moved  in  arrell;  of  judgment,  and  it  was  arrdfted  accord- 
ingly, but  no  opinion  was  given,  whether  the  aiftion  would  lie  or 
not.    Sid.  34.  Pafch.  13  Car.  2.  C.  B.  Clovell  v.  CardinaL 

16.  In  trefpafs^  plaintiff  declared  of  affaulty  batteryy  andwottnd'* 
ing  i  defendant  pleaded  as  to  the  force  not  guilty^  and  as  to  the  afpeadt 
andbattery^  that  he  was  doing  fuch  work  and  plaintiff  interrupted  him^ 
by  which  molliter  manusy  ^c.  and  fo  to  iffue.  Tne  jury  found  de^ 
fendant  guilty  de  injuria  fua  propria^  and  fo  recited  the  whole  de- 
claration of  dfault,  battery,  and  wounding,  (whereas  the  wounding 
was  not  in  ijfue)  et  affident  damna  occafione  tranfgreffwnis  illius  ad  2,0  L 
After  feveral  debates,  it  was  held  by  all  the  court,  except  Windham 
J.  that  it  fhall  be  intended^  that  they  have  given  damages  for  all 
that  is  in  the  declaration^  as  well  the  wounding;,  which  was  not  in 
iffue,  as  for  the  refl^,  and  fo  error ;  for  plaintiff  might  have  demur « 
red  upon  his  plea.  Sid.  96.  Mich.  14  Car.  2.  B.  R.  Calvert 
V.  Arnold. 

17.  ff^ant  of  mentioning  particularly  a  confideration  ef  aficond 
promifcy  said  intire  damages  given,  will  hinder  the  plaintiff  from 
having  judgment.  Vent.  27.  Pafch.  21  Car.  2.  B.  R.  Moor  v. 
Lewis. 

18:  Per  Cur.  where  a  continuando  in  treftafs  is  impoffible)  and 

intire  damages,  court  will  intend  that  notnmg  was  given  for  the 

continuando;  becaufe  impoifible.     12  Mod.  ^4.  Paich.  4.  W.& 

M.  Anon. 

Adlion  was        jg.  In  trefpafs  for  breaking  and  entering  the  houfe  of  A.  B*  and 

brouRht  for  |^^;„pr  flfg  n^ojj  0fCL  Z>.  ad  dampnum  ipforum  j  a  verdi^  was  given 

eat  nfi9  the        -         *        i«'/r''j'-j*  'v^  •  •  ^x      r 

thfofyi.  for  the  plamtifr,  and  intire  damages.    It  was  moved  m  arreft  01 

amitaAtHg  judgment,  that  this  z&lon  could  not  be  maintained,  efpecially  fuice 

'^jTli^'  ^^  i^^y  8*^^  i^tive  damages  j  for  how  coidd  the  plaimiffy  Who  bad 

judgment  ^0  right  to  the  houfcy  (for  t^at  was  in  A*  B.)  recover  daoug^  for 

%vns  arrcft.  (he  unlawful  entry,  or  fhqyf  can  A«  6*  rcCQver  1  damages  for  tbt  taki 

eJ,  8  Mod.  *  V  . 


ing  the  goo3s  in  ^ich  Kc  had  no  property;  for  the  property  of  the  ^'^^^^^ 
goods  was  in  C.  D.  andjudgment  was  arretted.  8  Mod.  370.  rafctk  \^  ^ge  or 
II  Geo.  1726.  Maddoxv*  Tajlbn  cafe. 

* 

(E.  a)  judgment  rejufed  to  be  given  by  the  Judges;  [  59^  1 

In  what  Cafes. 

I,    ASSISE  was  taken  in  pais,  and  adjorned  into  bank,  and 
•f*-  becaufe  the  juftices  faw  errgr  in  the  taking  of  the  ojfife^ 
therefore  they  would  not  give  judgment.     Quod  nota«  Br.  Errori 
pi.  irj.  cites  16  Aff.  6. 

2.  Pracipe  quodreddat  againfl  a  poor  man  and  hisfeme^  who  ren» 
Jeredtbe  a^ion^  and  for  the  fufpicions  the  court  examined  them ;  and 
it  was  found  upon  this,  that  the  demandant  had  brought  the  like 
acUon  againft  T.  £«  who  vouched  an  infant,  and  the  parol  demur* 
red,  and  that  the  tenant  had  no  title  nor  ettate,  biit  after  Mich,  ul- 
timo, and  this  was  in  termino  San6lt  Mich,  and  for  thefe  fufpidonSf  • 
&c«  for  it  may  be  that  the  poor  man  rendered  it  by  coioin  be^ 
tween  the  demandant  and  hiniy  to  defeat  T.  E.  of  the  land ;  there- 
fore they  refpited  judgment,  and  commanded  the  demandant  to 

fue  to  the  counfel,  and  as  they  would,  fo  the  court  would  do ;  for 
the  juftices  have  been  commanded  in  parliament  to  be  well  advifed 
upon  fudi  cafes.'   Quod  nota.  Br.  Judgment,  pi.  48.  cites  39  £» 

3- 35* 

3.  Where  a  verdiSf  is  imperfeSfy  no  judgment  can  be  given  upon 

it ;  but  the  court  will  grant  a  new  venfac*  to  fummon  another  jury 
to  try  the  caufe.  L.  P.  R.  tit.  Judgment,  08.'  cites  Mich.  23  Car. 
B.  R. — ^for  the  pafti^  (hall  not  be  compelled  to  go  farther  back  in 
their  procccdirio;s,  than  Where  the  error  was  made  ^  and  that  was  by 
the  jury  in  fiuding  an  irtiperfect  verdii5l.    Ibid. 

(F)  Releafe.    What  collateral  Aft  wUl   hinder  z 
Jadgmenty  viz.  Releafe  to  one  of  the  Defendants. 
See  in  Titles  Error,  Releafe,  8cc.     [Several  De^ 
fcndants  plead feveral  Pleas^  Sfc] 


ment  he  may  reSnquiJh  his  fuit  againjl  'the  other  j  for  when  he  has  Z^juLut 
his  judgment  againft  the  one,  die  relinquishing  the  judgment  aeaxnft  ^/e^^nnd 
the  other  cannot  abate  the  writ.     14  E.  4.  6.  1 5  £.  4.  ao.  27.  '^  *^'*"^  f^' 
Hill,  ir  Ja.  B.  R.  Rot  1355.  between  •  Parker  plaindfF,  and  Sir  ^Iw; 
John  Lawrence  and  others  defendants ;  after  verdid  upon  not  guilty  piaintiir  h^ 
againft  Lawrence,  be  took  his  judgment  againft  the  others,  and  JU'^Etnc^t 
Idk  the  demurrer  upon  juftification  of  the  others,  and  adjudged  good  dei^rrt^'; 

in  he  may  re* 
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lifuiaiAi  u  in  the  Exdiequer  Chamber  in  writ  of  error.    See  die  lame-cafe 
P^»ft,^.    Hobart's  Report..  96.  ] 

judgment  and  exeeuddn  agauoft  tba  ochec*    Mo*  6x4«  Trin.  41  Elix.   CooDtda  of  Warwick  n 
Acwood  and  Dans« 

[  ^  In  triffsfs  agnin/i  divirfij  if  the  defendants  pleiri  Jmrd 

^Jfiiiit  and  om  tffut  isfiimd  againfl  #»#  of  tfaeni)  if  he  xdeafes  his  fui( 

agaiitft  die  others  before  he  has  Judgment  agaUift  him  who  is  found 

guilty,  he  fhall  be  barred  againft  him  alfo ;  becaufe  a  rel«de  to  the 

*  ^'^'c     ^^^^^^  ^  (atisfa^on  of  the  trefpafs.  14  £•  4. 6.  Trin  15  Ja.  bc» 

*^^  '  *    twcen  •  Evelieand  Slolviin  writ  of  error  at  Serjeant's  Inn  ^  aereed 

[  59^  ]  ^  curiam  (R.  but  14  £•  4.  6.  is*  that  the  writ  (hall  abate)  but  it 

is  clearly  a  bar  for  the  caufe  aforefsud*    7  H.  6.  2i.  b.  15  £.  4. 26. 

b.  27.  b.  adjudged.  ] 

f3.  The  fame  law  in  a  writ  of£fcat  againA  Hvtrfe.  9  H*  4. 3'] 
4*  So  in  a  writ  dldifait  againjt  divti^e^  it  he  uUafts  U  §ne^  wm 
makis  difauby  he  (hall  barr  himieUF  of  his  aftion  againft  the  odiers. 
Contra  o  H.  4.  3.  ] 

s.'c.^'*^^'  [  5.  In  trefpau  of  hatUry  again/l  iw^i  thie  muiUads  notgBtbj^ 
and  the  other  JUfon  ajfault  dmeffu^  £c.^and  the  jury  finds  againfi  botb^ 
and  alTefs  20  /•  damages  agatn/l  me^  and  40  L  damages  againft  tbt 
ether  J  and  cofts  intire  againft  both  \  and  the  plaintiff  after  comes, 
zndfatettar  Je  uberius  nolle  profequi  againft  the  one^  and  takes  his 
jud^ent  for  the  40 1.  againft  tne  odier,  and  all  the  cofts  aflefiei 
This  is  not  erroneous,  though  the  co(b  are  intire.  Hill.  7  Car.  B. 
R.  between  Welch  and  Bi(hop.  Adjui^ed  per  Curiam  tboudithc 
nolle  prolequt  be  before  judgment ',  ror  it  is  not  any  releafe,  eiperi* 
ally  in  this  cafe,  where  none  of  the  pleas  go  to  the  whole.  Intia- 
tur  HiU.  6  Car.  RoL  9S4«  And  then  were  (hewn  diefe  precedents 
Mich.  4.  H.  8.  Rot.  545,  The  bUhop  of  Oxford  brought  aftion 
upon  the  (btuteof /iF^  i.  do  maUfaffmhm  in  pariis  etgainft  two^em 
pleaded  a  licemei  ^^  ^^^  ^l^^  "^  f  ^^9  ^  ^9  fosmdfir  the 
>        plaintiff^  &  a  nolle  profeoui  againft  one,  and  judgment  agnnft  the 

« Foi.  lox.  Other.  Tr.  3  Car.  B.  Rot.  1948.  Lanman  v.  Stikmant  ^  and 
three  others  -,  in  tre^Js^  the  three  pleaded  aA§eialfUa^  whereuko 
fecial  ijfue  was  joined^  and  the  ether  tUadeanet  gntltyj  and  «verdid 
ibr  the  plaintiiF,  and  damages  6  d.  ana  cofts  lad.  anid  piaimiff  re- 
linquiflied  his  fuic  a^unft  the  one,  and  had  ju4gaieot  againft  the 
others  for  damages  and  cofts*  j 

[  6.  New  entries,  foL  303.  Falfe'Imprifbnaienty  (A.  187.  Error, 
fol.  650.  676.  Trefpafs.  ] 

yffj;«/r^.       7.  In  trefpafs agamft  il/TM  and  fenu^^itA  plaintiff  c^uinot  relin- 

^S  Zi^  4^'^  ^^^  ^^^  againft  the  feme,  and  take  judgment  antnft  the  baroo) 
^u^mt       for  as  the  baron  (haU  be  charged  by  the  plea  of  the  feme,  fo  he  (hall 

fruihy,  and    have  advantage  of  the  jeofaH  of  the  wme.    Br*  Repleder  pL  3f 

and  norW  is  mnt'med  tf  tbt  oiher^  be  who  is  found  goil^  lluiU  haT«  advantage  of  it.  XW^  T, 
Andintr^paftanoM^  iwo^  w6o  fktdfe9traJfyf  there  ^pA  ittft^Jhalt  ghft  tbt  damagth  and  (hc^  ({ 
jbefofl  ijfiu  It  jwfmif  and  after  the  othtr  d^aidmt  ti  ernvSAd,  be  fliaU  have  advanuge  of  the  j«?^^ 
the  ocber  I  becaufe  tho  damaget  are  taxed  upon  him  by  tlie  firft  uM|ac4f  and  there  the  fld^fwJ^ 
wfi  ttUaJt  bitjuJ^mmf  ofjinji  tinpfii  wAi «/«;  ftin*i  19  titj^t»fmU    Ibid*    , 

••la 


I 

a 


.    S,  la  adion  of  inj^fs  anifatfi  iwprifiimnM^  Ha  agsunft  3,  vit*  a  Show. 

B.  C.  and  D B.  €onfiJfed  the  a^ion^  C.  and  D.fkadid  not  guilty^  t^''^% 

but  the  jury /^««/  thm  guilty  jointlyj  and  aMedffoeral  damages^  lud^^v. 
vi%.  1000  i  at  to  C  and  50  /.  as  to  D.  andUkewife  50  L  as  to  B.  Strode.— 
And  then  the  plaintiff  intond  a  nolle  profequi  as  to  D.  and  B.  and  sMwL  loi. 
took  his  judgment  againft  C.  for  the  1000 1.    The  qutftioh  was^  likeaauk* 
if  this  nolle  profequi  againft  D»  and  B.  before  judgment  was  in  na-  againft 
turc  of  a  releafc,  and  fo  a  difcharge  to  alL    But  it  was  adjudged  for  three, 
the  plaintiff  in  B.  R.  and  affirmed  in  error  in  the  Exchequer  Cham-  ^j^j^ 
ber  i  and  afterwards,  in  i  W.  &  M.  the  judgment  was  affirmed  guilty,  and 
in  parliament.  Cardi.  lo.  Mich.  3  Jac.  B.  R.  Rodney  v.  Strode  }^l^fr 

»  **•  Upon  the 

trial  the  jmy  found  them  aU  goHt^,  and  aflelled  damagtsjlBVirally,  v/s.  20/.  astoUmth^jufificdj  mi 
200  /  ai  to  the  other  two ;  and  Che  plaintiifentered  a  mUepntefii  as  lo  bmMuhojuJUfitdf  and  took  judgment 
agaioft  the  other  two  for  aool.  And  the  plaintiff  had  judgment  in  B.  R.  which  was  affirmed  in 
error ;  for  ic  was  held,  that  the  entry  Y>f  the  nolle  profeooi  had  cured  the  defedi  of  that  yenlifU 
Cited  Carth.  ai.  in  the  cafe  above,  as  then  lately  adjudsed  in  the  cafe  of  TrebarefooC  v.  Oreen« 
way. 

(G)  Where  a  Reknfe,  wr  Nolle  Pr$fequi  of  Part  of  [  593  ] 
the  Thing  demanded^  will  be  a  Releafe  of  all. 

[  X.  T  N  trefpaft  of  battery  and  imprifonment^  i^c*    If  de&hdant 
-^  pleads  net  guilty  to  party  and  a  jujlification  for  the  refidue^ 
upon  which  a  demurrer  is  joined,  the  pbiintiiF  may  take  judgment  .  • 

for  the  demurrer  by  award  of  the  coaft»  in  which  the  law  is  for  him, 
and  enter  a  nolle  profequi  as  to  the  iflue.  Tr«  15  Ja.  in  the  Ex- 
che<}uer  Chamber,  in  writ  of  error  upon  judgment  in  B*  R«  per 
Curiam.] 

[  2.  Old  Entries,  fol/  i>i\.  tit.  Trefpafi.  pi.  13.  a-nolle  profequi 
for  part^  and  judgment  for  the  refidue.  Tr.  35  EL  B.  Rot.  I004» 
between  Linacre  and  Lydeot,  and  others,  in  trefpafi  accordingly. 
Tr.  9  Ja.  B.  R.  3301.  Lawrence's  cafe  in  replevin  accordingly.  J 

3.  A.  brought  trefpafs  againjl  B.   C  and  D.'^B.  pleaded  not  Jenk.  309. 
guilty y  and  fo  to  iflue.  C.  and  D.  jujtified.    Plaintiff  replied,  and  de-  ^^^  ^  ^ 
murrer  was  joined.     Pending  the  demstrrer^  the  iffiu  was  tried  thatif^ 
againft  B*  anddasnages  andjudgmeni  againft  hm-    J^er  judgment  nolle  i>ro- 
the  plaintiff  entered  a  nolle  profequi  againft  Ci  and  D.    Defendants  ^^^^^ 
brought  error,  and  alleged  for  error,  tluit  the  nolle  profequi  difcbarged  h!fre^g^ 
all  the  defendants.    The  court  agreed  that  if  the  nolle  j)rpfequi  had  maaaiamfi 
been  .before  judgment^  it  had  difcnarged  the  w]iole  aftion,  and  fo  it  ^^^*^* 
had  if  the  judgment  had  been  againft  them  ally  and  then  the  plaintiff  l^oontod 
had  entered  i£e  nolle  proftqui  agamft  the  two;  for  nonfiiit,  or  re-  to  a  releafe 
Jeafe,  or  other  di&iharge  of  one,  dif^harges  the  reft.    But  becaufe  ^  ^^  ^» 
here  the  affion  was  at  an  end  againjl  B,  and  no  judgment  bad  agaifift  a^ver  cS 
C  a$kl  />.  (b  as  they  are  divided  from  JS.  and  are  notfubje^  to  damar  ftnt.   And 
ges  found  againft  bim^  it  was  adjudged,  tl^  he  was. not  difcharged,  1^?^* 
and  fo  no  error.    Hob.  70.  Hill.  11  Jac.  in  Cam.  Scacc.  Parker  i?^^*^ 
V.  Sir  John  Lawrence,  Nevil,  and  Wood.  agaiqil  two 

or  three*  in 
trelbafi  or  debt,  a  nktfiefexitMiimagmfttmtMkmilfnjlbninb^  for  tbeexccotiai 

jtitSbc  to  b«JoDt|  at  tftejvdgmattii* 

4.  Where 


-  t 

4«  Vf\ifixt  there  ttt  ^mral  iffius^  a  jttdgmeht  ttaj  be  imm^ei 
U  onif  and  a  nolle  frtftqm  vstotSe  $Atr.    L.  P«  R.  t  r4. 

S^lT^b)  (^-  *)  -^^*^^  ^.  ^^%^  ^  Damages,  or  what  clfe 
(T!i>)(u.b)  would  make  Error. 

(X.b) 

I*  T  N  t0t3  die  Unma  fUads  a  nUife  in  aAreigH  cnafy^  by 
^  which  tht  e0^ii$fint  int$  bank^  to  be  trie<^  and  the  reu^i  is 
fiwidagainft  tbi  Unani\  now  if  the  pbuntiff  willrdeafe  his  dainq;est 
he  fliall  have  judgment  to  recover  the  had  immediatdy^  and  if  no^ 
the  affife  (hall  be  remanded  to  inquire  of  damages.  Br.  Judgment 
pL  lOQ.  cites  6  AtL  4. 

a.  Trilpafs  of  trees  cut  ai  t>alentiam  50  /•  and  goods  carried  away 
advalenttam^  Ise.  ad  damnum^  in  aU  to  aoo  L  and  the  defendant  was 
acquitted  of  the  trees^  and  attainted  of  the  goods  taken  ai  damnum  a8  /• 
Toe  plaintiiF  prayed  judement  of  all  the  damages,  &  non  allocatur, 
in  as  much  as  die  defendant  is  acquitted  of  the  trees,  and  therefore 
Uie  damages  ihall  be  abridged,  vis.  according  to  50 1.  out  of  the 
200  L  by  which  the  daintifF  releafed  accordin^y  and  had  judg* 
ment  of  the  relidue.    Br.  Abridgment}  pL  27.  atcs  38  £,  3.  25. 

3«  Debt  jsf  100  L  to  the  damage  ^  aoA  the  defjmdant  waged  bis 

law  arid  failed  to  petform  it)  by  which  the  plalntiSF  had  judpamt  ta 

r  ?Q4  1  ^^^^^  ^^^  ^^  ^^^  not  damages  as  be  coiMed\  wherefore  he  rekafed 

L  J  7T  J   ^^j^  ^^j  ^^^  1^^  1^  judgment  t6  recover  the  debt  and  damages  ta 

10 1.  &c.  But  it  is  mud  at  this  day  to  give  judgment  ofaS^  if  it 
was  in  cdfe  where  the  damages  are  frincipal^  and^becaufe  the  pbun«« 
tiff  had  releafed  10  L  dierefore  fiat  executio  but  tf  10  L  refidue  only. 
Br.  Damages,  |^  23.  cites  42  E.  3.  ri. 

4*  In  replef)mdamages  of  10  L  was  found  fir  the  taking ',  die  par^ 
prayed  judgment}  per  Cur.  you  fhall  not  have  it  umeis  you  wxu 
releafe  part^  for  as  well  as  we  m&y  increale  daifiages,  (b  we  may 
abridge  the  damages,  by  which  the  pfauntiff  rekafed  all  except  5  /. 
But  Brooke  fays^  it  Items  ^lat  diis  is  not  properly  abridging; 
Mt  (bould   3j^j  j^  ,^5  upgn  jfl-ye  ^i^^    Bj^  Abridgment,  pi.  34.  cites  ♦  31 

5.  In  detinue  6f  a  cheft  tii^idi  charters  die  defendant  would  have 
confejjed^  &c.  if  the  plaintiff  Would  rdeafe  his  damaees,  and  the 
plaintiff  would  have  releafed  his  damages,  and  could  not  oefore  judg- 
ment^ by  which  the  defendant  confeffi^d,  ftc.  and  the  court  gave 
judgment  and  7.0  L  damages,  and  then  the  plaindflF  releafed  his  da* 
f  mages ;  quod  nota,  and  could  not  before.    Br.  Damages,  [d.  138. 

*  cites  1 1  H.  6.  29. 

1  6.  In  debt  if  a  man  confej/es  part  and  denies  the  refi^  die  pldntiff 

^  fhall  have  judgment  of  the  part  and  of  die  damages  immediately  s 

I  bvit  ceffet  executio ;  for  the  cofts  are  entire,  and  cannot  be  difeuOed 

*  till  the  other  ilTue  be  triefl ;  but  if  they  will  reUhipafi  th  other  fftu^ 

,    \  he  fhall  have  judgment  and  execution  imfnediatelv  of  die  part  ^oon- 

*  /eifed,  but  ihall  not  have  damages  n6r  coftft|  nota^  and 'fo  he  had 

tlicre*    Br.-^Cofis^  pli  17.  ales  36  H.  6.  ^3.  xoo^-a 


I 


JttBffmentr  594 

7,  Where  two  ijfuis  are  in  tr^pafs^  and  one  goes  to  all^  and  hoth 
found  for  the  plaintiffs  there  the  plaintiffs  to  be  fure^  may^  rcleafe  his 
damages  for  part  and  have  judgment  for  the  refl\  for  in  trefpafs 
where  diverfe  pleas  are  pleaded,  and  found  for  the  plaintiff,  and 
th<?  damages  are  fevered,  the  plaintiff  may  releafe  part  and  pray 
judgment  of  the  reft.     Br.  Trefpafs,  pi.  292.  cites  5  £.  4.  124; 

8.  In  debt  for  arrears  of  Yent  the  plaintiff  declared  of  more  thdh  g^^^^  ^ ^^^ 
wasdue^  and  tor  a  longer  time  than  upon  his  own  fliewing  appeared  xrin.ai 
to  be  due  to  him ;  the  defendant  perceiving  this  pleaded  nil  detinet^  Car.  B.  r. 
but  concluded  his  plea  with  hoc  paratus  e/i  verificare^  and  not  to  the  ^"j^J^^f^'* 
country,  as  he  ought  to  do,  on  purpofe  that  the  plaintiff  might  demur^  Ba^crvill 
which  plaintiff  accordingly  did,  and  had  judgment  zgaLinfk  the  defen-  v.  Mayo.-— 
dant  for  the  ill  conclufion  of  his  plea ;  but  the  plaintiff  afterwards  ^^^^'  ^^J* 
finding  his  miftake  entered  a  remittitur  for  fo  much  in  the  declaration  rocm(C) 
as  was  more  than  due  to  him,  and  took  his  judgment  for  the  reft;  pi.  x6.rays 
the  defendant  thereupon  brought  error  in  the  Exchequer  Cham-^  -^iT^a^^d 
ber,  J^nd  this  very  exception  was  taken  to  the  declaration,  and  many  ^^^^^^  /  ^ 
cafes  ^ited  to  prove  that  the  plaintiff  might  releafe  the  furplufage  saund.  sSx. 
before  judgment^  Which  if  he  had  negledled,  yet  the  Court  ought  to  BotSaun- 
give judgment  for  fo  much  as  was  well  demanded  in  the  declaration  j  ^j^^^  [he^*^* 
and  that  this  feemed  agreeable  to  the  rule  in  Godfrey's  cafe,  that  Court,  and 
if  a  man  brings  an  aSion  for  feveral  things,  and  upon  his  own  {hew-  Hale  Ch.  B« 
ing  it  appears,  that  he  cannot  have  action  for  one  thing,  the  writ  j^^.^"^**^* 


was 


ihall  not  abate  for  the  whole,  but  he  fhall  recover  for  what  the  a£tion  ftrongly 
will  lie,  and  be  barred  for  the  reft.     5  Mod.  214.  Arg.  cites  it  as  inclined  fo 
the  cafe  of  Duppa  v.  Balkerville.  V^^^^ 

for  another  exception,  and  that  upon  a  propofal  by  the  court  for  referring  the  m!itter  tu  the  com- 
proraife  of  the  cohnfel  of  both  fiUesi  the  fame  was  affented  to  by  the  {i^trties,  and  fo  the  matter 
was  deterrtiined  witlmut  any  judgment.  Saund.  ^Sy.—— In  Thwaites's  cafe,  5  Mod. 
at 2*  Pafch.  I  W«  3.  where  debt  was  brought  for  rent,  and  the  demand  u'as  of  an  intire  fum  cer- 
tain, which  appeared  to  be  of  more  tlian  was  due,  tlie  court  was  of  opinion  tlut  plaintiff  may  re* 
cover  fur  the  1  efidue. 

g.  If  judgment  be  given  for  more  than  plaintiff  demands^  the 
judgment  is  erroneous;  but  plaintiff,  in  entring  up  his  judgment, 
may  enter  a  remijit  damna  for  part,  L.  P.  R.  tit..  Judgment  96. 
cites  Pafch.  23  Car.  B.  K.  for  to  give  one  more  than  his  due  is 
equally  unjuft  as  to  deny  to  give  what  is  his  due;  and  it  (hall  be  f  rnr  1 
prefumed,  the  plaintiff  beft  knows  what  his  due  is,  and  will  demand  ^  ^^^  ^ 
it  to  the  full ;  or  if  he  fliould  not,  yet  it  fuffices  if  he  will  be  content 
to  demand  Iefs« 

10.  In  replevin^  tec,  die  defendant  avowed  the  taking,  Su:,for  fo 
much  rent  due  in  money  and  alfofirfo  many  hens  \  and  after  iffue  joined, 
and  a  verdi£l  for  the  avowant,  it  was  moved  in  arreft  of  judgment 
for  that  upon  the  fiure  of  this  avowry  it  appeared,  that  the  hens  were 
not  due  at  the  time  of  the  diftrefs  taken,  and  here  the  damages  and 
cofts  were  intire;  but  the  plaintiff  ^^r^//  to  releafe  the  damages  and 
alfo  rent  for  the  hens^  and  take  judgment  only  for  the  rent  in  money, 
which  was  oppofed,  unlefs  the  plaintiff  would  like  wife  releafe  the 
cofts;  to  which  it  was  anfwercd,  that  there  was  no  neceffity  of 
releaflng  the  cofts,  and  to  prove  it  Bynns  v.  Newton,  Trin,  28 
Can  2.  B.  R.  Rot.  728.  was  cited,  and  a  copy  of  the  record  was 

Vol.  XIV,  3  A  produced, 


595  3fttll8m«lt« 

produced,. where  in  the  like  cafe  the  rent  was  not  due,  and  all  tbo 
damages  were  releafed,  and  the  avowant  had  judgment  for  the  re- 
fidue,  and  alfo  for  all  the  colls,  and  the  court  was  of  that  opimoit 
in  the  principal  cafe,  wherefore  the  avowant  entered  a  remittitur 
of  all  the  hens  and  the  damages,  and  took  Judgment  for  the 
rent  in  money.  Carth.  437.  Hill.  9  W.  3.  B.  R.  Morrice  v. 
G  older. 


(H)  How.     In  what  Cafes  it  (hall  be  CW/V/offtf/. 

[  Z.  T  N  right  ofvcard^  if  the  ward  be  within  age  the  judgment 

-^  (hall  not  be  conditional  to  recover  the  value  of  the  marri- 

(ige  if  be  be  married,  but  only  to  recover  the  ward  and  damages ;  but 

if  the  ward  be  married  in  the  mean  time,  he  (hall  have  fcire  hzh% 

to  recover  the  value  found.     45  £.  3.  x6.  b.  ] 

d*^ E^*^  ?^       [  2.  In  detinue  the  judgment  fhaU  be  conditional,  that  is  to  (ay, 

pL  4.^ue$   ^^  recover  all  the  things  and  damages,  and  if  any  thing  be  loft, 

s.  C*  then,  that  he  (hall  recover  the  value  of  it.     3  H.  6.  43.] 

[  3*  So  in  detinue  of  charters  the  judgment  (ball  be  conditionaL 

3  H.  6. 43.  7  H.  6.  31.  M.  21  Jac.  B.  R.   Intratur  21  Ja.  Rot. 

862.  between  (laywood  and  Peters  in  a  detinue  for  an  obligation, 

judgment  given  to  recover  the  obligation,  or  fo  much  in  damages, 

and  not  to  recover  the  obligation  with  damages  if  it  may  be  hady  and  if 

noty  all  in  damages^  as  it  ought ;  and  therefore  it  was  reveried  ia 

writ  of  error,  becaule  upon  this  judgment  the  (herifF  may  give  ta 

him  the  obligation,  or  fo  much  in  damages  at  his  pleafure.  ] 

Thejndr-         [  4-'  In  ravi/hmentrf'tvord  though  it  he  found  that  the  ward  is  not 

.went  mdrriedy  yet  plaintift  (hall  recover  damages  conditionally;  for  he 

flioQldbeto  naay  be  married  the  fame  day.  o  H.  6.  6i."b,  1 

recover  the         '  ^      ''  •       "* 

ward,  and  if  he  be  n)arne<!,  then  fuch  daraages.  Br.  Jutlgfinent,  pi.  52.  cites  3$  H.  6.  2.  3.  per  Liu 

tleton  ;  but  Prifot  Ch.  J.  exprefsily  cleoied  u^  for  he  Ihould  recover  tlie  left  damngcs  and  the 

body,  and  therefore  ftiall  have  execution  and  \(  lUe  Jkgt iff  r/turtu  thtit  U  u  marrieef,  then  he  (hould 

bSLyefci»/a.o/greattr  JamagetfimiX  thereupon  he  (hould  have  another  judgment  aud  execution,  Sec* 

Ibid. 

JLittleton  [5.  In  a  detiruuy  if  judgment  be  given  upon  a  nihil  dicity  nomfum 

fiud that  the  infor^uitus^  or  by  default^  or  fuch  like,  the  judgment  may  be  quod  rr- 

in  (fe^nue .  ^^peret  the  thing  demanded  or  the  damageSy^nd  it  is  good,  though  it  be 

is  to  reco-  not  to  recover  the  thing,  Ji  hahri  foterity  ^^  Ji  non  the  damages  be- 

^?^^^  caufe  it  may  be  made  certain  by  the  writ  of  enquiry  of  it,  and  the 

xnanded,'  fi^^  is  but  an  award  and  the  judgment  not  final  till  the  fecond  judg- 

and  if  loft,  ment  Mich.  21  Ja.  B.  R.  agreed  per  Curiam  between  Peeters  and 

lot  Ch.  J.  denied  exprefsly,  i^nd  fatd,  that  m  Afthnte,  or  in  tlnh  a^tinfi  ixrcuiaft,  he  (hall  have  judg- 
ment of  the  thing  dem^ndct't  and  (hall  have  execution,  and  if  A&jf/.cnffnturnT  tlxH  tk-  thixz  is  i^^ 


ment  ol  tnctmng  uemKnoct't  ana  inaii  nave  execur.oa,  anu  ir  in&j/cnjf  rttums  totH  tot-  wxj  ts  /517, 
9r  defiroytdf  or  devafiavii  '*  acainll.  the  executor,  there  the  plaintiff  (ball  hAvefei.Ja,  in  the  cafe  of  tlie 
value,  and  in  the  other  to  have  exewuiiuti  ag^tiiiit  ti^e  executon  de  bunis  prupriis.  Br.  Judgment, 
pi.  52.  dtes  36  H'  6.  ft.  3* 

•[596] 

Cro.  J.  681.  f  6.  In  a  ditinuey  \{  judgment  he  given  upon  verdiff  juod  querens  ♦ 
r^^^  recuperet  the  thing  demanded}  or  the  damages  foimd  for  the  value 
*  Fot.  101.  'witk 
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with  the  damages  found  for  the  detinue,  and  the  award  of  execution 
is  fo  alfo,  though  the  writ  of  diftringas  be  well,  fcilicet,  fi  haheri 
poterit  ^  fi  nony  Wr.  yet  it  is  not  good  but  is  erroneous.  Mich.  21 
Ja.  B.  R.  between  Peeter«  and  Hayward,  adjudged  in  a  writ  of 
error  and  the  judgment  fo  given  reverftd.  The  which  intratur 
Trin.  21  Jac.  Rot.  862.  ] 

7.  In  forger  of  deeds  in  D.  in  the  county  of  K.  to  the  dijlurbance  pr.Execu- 
of  his  pojftffion  in  the  county  of  K.  and  in  the  county  of  E,  2ind  they  tions,  pi. 
were  at  feveral  iifues,  and  the  jury  of  the  one  county  found  for  the  53- cites 
plaintiff  and  taxed  the  damages  feverallyy  as  they  ought,  for  the  one     *    ' 
land,  and  the  other  conditionally,  that  if  the  other  iifue  in  the  other 
county  be  found  for  the  plaintiff;  and  after  the  plaintiff  had  judg- 
ment to  recover  upon  the  verdiiS^  conditionally,  but  that  execution 
Jbould  ceofe  till  the  ijfue  was  tried  in  the  other  county^  and  judgment 
given  upon  it,  by  which  at  another  day  the  plaintiff  faid  that  he 
would  not  further  fue  this  iffue  in  the  other  county,  by  which  he  had 
execution  in  the  nrft  county  of  the  damages  and  cofts  found  there, 
and  not  of  thofe  damages  and  colk  which  were  given  conditionally 
in  the  other  county,  which  is  not  yet  tried  ;  quod  nota  inde  bene. 
Br.  Judgment,  pi.  35.  cites  ^i  H.  b.  51. 


(H.  2)  How.     Of  AScts  Siua;:do  acciderwf.         sceExe- 

!•  T\  EBT  againfi  an  heir  ^\iO  pleaded  that  he  had  nothing  hut  tf  5o  if  he  ' 
•^-^  reverfion  expectant  on  an  ejiate  for  /j^,  the  plaintiff  joined  plcnisriflr 
with  him  and  took  judgment  upon  the  confeffion,  and  to  have  exe-  {J^g''!^^^'* 
cution  when  the  reverUon  falls  in  poffeilion;  per  Holt  Ch.  J.  in  tiff  may"" 
delivering  the  opinon  of  the  court.  7  Mod.  43.  Trin.  i  Annae,  B.  R.  have  judg- 
in  the  caie  of  Smith  v.  Angell. Cites  Heme's  Pleader,  307.         ?eu"iVand 

Jfi. //.  when  rffcts  vlcfcenJ.  8  Rep.  134.  in  Mary  Shiple\*s  cnfe.— — And  ^  jpr.t  i  nifrit 
Ihall  iilus  toexund  iIhiuUL  Lnd\  auU  ic  feenis  that  this  was  the  hw  before  lUe  ftatuce  oi  W. 
2.  18. 


(H.  3)  Given  of 'one  Thing  by  the  Name  of  ano^ 

tber. 

I.   I  N  affife,  the  judgment  was  that  the  plaintiff  reccrccr  the  tene^ 
*    ments  put  in  vieWy  where  the  ajjife    was  of  nnt ;    and  yet 
good ;  and  the  writ  of  attaint  was  formed  accordingly,  and  well  by 
award.  Br.  Judgment,  pi-  71*  cites  30  Aff.  24. 

(I)  How  it  fliall  be  given.     In  what  Cafes  Nil  Ca- 
piat per  Breve. 

[  I.  T  F  upon  a  bar  pleaded  it  be  found  for  the  tenant,  the  judgment,  Br.  Jndg- 
^  ffiall  be,  quod  plaintiff  nihil  capiat  per  breve.  3  H.  4.  3.]       ^^''^>  ^\ 

■■   ■  V^Thcn  judgment  is  giren  nsainlltlie  plaint  iff  «>/»/  1*  har  of  hit  a^orsjor  \nakatiim:ni  of  bit 

yrrit^^c.  Che  judgment  is  all  onet  viz.  nihil  capiat  per  bi'tvCyauU  it  appears  by  the  record,  wtmhtr 
the  plea  did  gu  iu  bar  or  to  che  writ.  Co.  Lite.  36z.  a. 

3  A  a  [  2.  S« 
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Br.  JuAg.         [  2.  Sa  it  ihall  be  if  the  writ  ahate  for  falfe  Latin.  3  H.  4.  3.  J 

14.  s.  c. 

[  3.  So  it  fliallbe  if  writ  abate yir  wmit  oftheyrar^  day^  or  place 
in  the  countm  3  H.  4.  3.  j 

4.  V/ her czfpeciai plea  is  to  a  declaratton  snd  a  demurrer  to  thatplea^ 
and  judgment/or  defendant^  the  judgment  muft  not  be  that  the  pica  is 
good  in  law,  becaufe  that  would  be  a  perpetual  bar  to  the  plaintiiFi 
but  it  muft  be  quod  querens  nil  capiat  per  billam  *,  and  then  he  may 
amend  his  declaration  and  bring  a£tion  de  novo.  L.  P.  R.  dt.  Judg- 
menty  113. 

5.  The  defendant  in  error  pleaded  a  releafe  of  errors  and  upon  a  i- 
murrer  it  was  doubted  what  judgment  (heuld  be  given  i  for  the  Jlr/l 
jt/dgment  being  erroneous  the  Court  could  not  affirm  it.  But  per 
Cur.  a  nil  capiat  per  breve  (hall  be  entred,  3  Salic.  214.  Trin.  1  W. 
3.  B.  R.  Kirte  v.  Clifton. 

6.  In  debt  upon  bond  if  the  defendant  pleads  auterfoits  acquit  in  an 
aAion  upon  the  fame  bond,  and  the  judgment  was,  that  the  defendant 
ihould  recover  damages,  et  eat  indefme  die^  this  is  naught,  without 

'       faying  further  quod  querens  nil  capiat  per  billam ;  becaufe  difndf' 
fion  is  no  judgment  in  a  court  of  law.  HoiVs  Rep.  397,  cites  3  Sa(k« 
ai3.  per  Holt  Ch.  J.  Hill.  6  W.  3.  B.  R.  in  Banbury's  cafe. 


See  Abater  {^.  ^)  How.    Again  ft  thc  Plaintiff.     T^hat  the  Writ 

fhall  abate^  or  that  Demandant  fliall  be  barred. 

J,  J7  NT  RTin  the  quihus  ofdiffeijin  done  to  hijnfelf  againft  tivOy 
•^  the  one  appears  at  the  grand  cape^  and  the  other  makes  default 
after  default^  and  he  who  appears  at  the  grand  cape  pleads  jointenamj 
with  a  fir  anger ^  and  tenders  his  ley  gager  of  non-fummons ;  the  plain- 
tijfmaintains  his  writ^  that  the  two  diffeifed  hiai  and  took  the  profits, 
and  his  adion  is  brought  within  the  year,  and  the  other  faid  that  he 
did  not  diffeife  him,  which  is  found  agaimji  the  plaintiffs  judgment 
(hall  be  that  the  writ  (hall  abate,  and  not  that  the  demandant  (hall  b: 
barred,  and  yet  the  dif^elfm  in  bar  had  been  a  good  plea ;  but  as  here 
it  comes  upon  the  plea  in  maintenance  of  the  vjrit\  nota  the  diverfity. 
Br.  Brief,  pi.  236.  (bis)  cites  14  H.  6.  3. 

(K)  How  it  fhall  be  given.     [And  in  what  Cafes 
two  Judgments  fhall  be  given  in  the  fame  ASlion^ 

[  I,  T  N  an  information  by  a  common  informer  upon  the  fiatute  of 
^  recufancy^  though  the  fum  to  be  recovered  is  to  be  divided 
into  three  parts,  yet  one  inr/r^  judgment  (hall  be  given  for  the  whole. 
M.  13  Jac.  B.  per  Curiam  between  Saint  John  and  Grcvill.] 

2.  Debt  againft  thru  by  feveral pracipes  upon  one  ohlsgat'w  in 
which  all  Wire  bivnd  ^  quilt  tit  in  tcto  \  they  confefled  the  adion  by 

Ettorncji 
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attorney,  and  the  plaindfF  had  judgment  to  recover  all  in  eomnumy 
quod  nota,  and  not  fever  ally.  Br.  Dette,  pi.  30.  cites  41  £.  3.  9. 

3.  Where  the  jury  appears  and  have  day  till  the  next  day^  or  where 
a  judgment  is  to  be  given,  and  xii^  jujiices  faid^  that  if  the  defendant 
eajls  proteElim  the  next  day^  the  judgment  fha  II  be  entered  this  day^but 
where  no  proteSfion^  nor  fuch  aft  comes,  it  flyall  he  entered  the  day 
after 'i  and  fo  fee  that  judgment  may  be  ^wen  nunc  pro  tunc^  or  tunc 
pro  nunc^  and  well.  Br.  Judgment,  pi.  85.  cites  7  E.  4-  27. 

4.  In  diverfe  anions  a  man  {hall  have  two  judgments;  as  in   r  .^0  1 
dower^  the  tenant  fays  that  he  has  been  all  times  ready  to  refider  L  -^z     J 
dower ;  the  demandant  (hall  recover  dower  immediately,  and  the  ^^^2^  ^1"' 
iflue  ihall  be  o^  the  damages,  and  another  judgment  thereof  af-  defendant 
ten   Br.  Judgment,  pi.  122.  cites  13  £.  4.  7.  per  tot.  Cur.  ex-  fays  that 
cept  Brian.  "»^."*  ^"'-^ 

in  his  default;  the  plaintiff  (hMI  recover  his  acquittal  immeUiAtely,  and  iffne  (hall  be  of  the  (lama« 
ges,  and  another  judgment  of  it  after ;  per  tot.  Cur.  except  Brian.  Br.  Judgmeoty  pi.  iz%*  cites  1  j 
E.  4.  7.  ■  Md  in  qu-ve  i-npSi  tbc  defendant  pleads  that  nc  dillurba  pas,  tlie  plaiutifF  ihali 
have  writ  to  the  bifhop  immediately,  and  writ  to  cjtquireof  damages,  and  judgment  thereof  af«f 
ter  {  per  tot.  Cur.  except  Briaxu  Br.  Judgment,  pi.  laz.  cites  13  £.  4.  7. 

5.  Every  judgment  mujl  not  only  he  compleat^  but  alfo formal \  and 
therefore  if  a  quo  warranto  be  brought  againft  the  defendant  for 
ufurping  royal franchifes^  and  the  courts  (houM  give  judgment^  that 
he  has  no  title^  vet  unlcfs  they  go  on  and  fay  quod  abinde  excludetur 
it  is  ill;  per  Holt  Ch.  J.  3  Salk.  213.  Hill.  6  W.  3  B.  R.  in  Ban- 
bury's cafe. 

6.  If  trefpafs  is  brought  of  trefpafs  done  in  lands  belonging  to  fuch 
an  houfe^  though  it  appears  at  the  trial  that  the  plaintiff  has  no  title  to 
the  houfe^  yet  the  court  cannot  giwc  judgment  to  turn  him  out\  be- 
Caufe  it  was  not  judicially  before  tkcm ;  per  Holt  Ch.  J.  3  Salk.  213* 
Hill.  6  W.  3.  B.  R.  in  Banbury's  cafe. 

(L)  At  what  Time  it  fhall  be  given.  [Where  pre* 
{tni\y  for  the  Debty  &c.  on  Plea,  but  not  for  tb^ 
Damages  till  the  other  Plea  tried.  ] 

f  I.  I  N  afTife'y  if  upon  adjournment  in  B,  the  one  party  makes  de-» 
^  fault ;  before  the  court  ihall  give  judgment  of  the  princi* 
pal  they  ihall  award  the  aflifc  for  damages ;  becaufe  all  ihall  be  one 
record,  and  the  judgment  (hall  not  be  rendered  by  parcels,  i^  £.  3, 
^1.  b.  ] 

[  2.  In  action  of  waft  li  defendant  demurs  upon  the  count  and  this 
is  adjudged  againjf  hiniy  yet  hq  Ihall  not  have  judgment  for  the  land 
till  the  treble  damages  are  found ;  for  they  are  the  principal.  34  H» 
6.  8.  ] 

[  3.  In  trefpafs  againft  feveraly  \f  one  pleads  and  is  found  guilty  by  S.  P.and 
inquefi,  plaintiff  n)ay  have  judgment  againft  him  immediately)  and  ^^  P>?- 
execution  (hall  ceafe  till  the  others  are  attaint.  44.  E.  3.  3.  7.  b.  ad-  ti:e*othcr 
judged.  Contra  10  H.  6.  10.  ]  Br.  Trcf. 

pafsy  pl.44- 
citci  44  E,  3.  3..— -Br.  Judgment,  pi,  89.  cites  8.  C— Br.  Executionsi  pL  1 17.  cites  xz  E.  3.  4. 
^a  44  £.|.  7*  and  <*.  15  £.  4.  ic,  26,  m\  %i  B.  4*  59*  S«— — «^  0n  J^sm^n^  pi.  38.  cicci  S.  C. 

3  A  3  ——Br. 
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——Br.  Pamafes,  pi.  7S.  citfs  S.  C.  ■  '  S.  P.  Br.  Jodgment,  pi.  Sz.  cites  le  E.  4.  i.^p-^Br* 
Brief,  pi.  385.  cues  S.  C. 

Sec  Pre-  ^  ^.,  Jn  quart  impedit  again/}  ihi  ordinary  and  others^  and  the 

{^^IdTpl. 5.  o^d^n^ry  pleads   that  he   claims  nothing  but  as  ordinary;  judg- 
ment may  be  prefcnily  a^ainft  him,  that  plaintiff  (hould  have  writ  to 
the  blfhop  before   the  plea  in  bar  of  the  others  tried.   8  H.  4- 
22.  b.  i 
S.  P.  for  the       [5-  I'^  cofmage  by  coparcemrsj  if  the  releafe  of  one  he  pleaded  in 
iiiqucft  is      har^  andjbe  pleads  non  eji  fa6lum^  and  the  other  goes  to  ijj'ue  upon  the 
'^jJ'  ^'^*     tit/ej  znd  it  is  found  for  hrj  and  damages  affejfed^  yet  (he  mall  not 
p!.  i4^f'* '    have  judgment  till  the  other  ifliie  tried  j  for  if  it  be  found  for  the 
cites  10  H.   other  demandants,  they  fhall  recover  in  common>  otherwife  but  a 
Br^Da°^T    ^^^^^*  10  H,  6.  10.  adjudged.  ] 

gcs,  pi.  135*  cites  S.  C 

jn  AeU  ufnn  [  6,  When  a  thing  intire  is  fevered  by  pleaj'mdgmtnt  may  be  given 
"lllnifi^t    inimediatcly  of  that  virhich  is  fo  fevered.  44  JE.  3.  i8.J 

anil  •  (-»€  conf.Jjfes  the  a6lion  ami  the  ether  pleads  to  the  writ,  the  plaintiif  recovered  the  imktyofthe  tUl^ 
immediately  againft  him  who  confelTeU  the  adtirjo,  and  Co  fee  debt  fevered.  Br.  Judgnicoii  pi.  87> 
cites  4  E.  a.  87. 

*t599] 

[  7.  As  in  fcire  facias  to  execute  a  judgment  of  annuity^  if  the  par- 
tics  are  at  iiluc  for  part  of  the  arrearages,  and  it  is  to  be  adjudged 
againft  the  defendant  upon  demurrer  for  other  part,  judgment  may 

_   ^  _    be  of  it  immediately.  44  E.  3.  18.  ] 

C^  j'^7^       [  8.  But  fuch  judgment  can  not  be  in  writ  of  account.  44  E.  3. 

U'^/-^  x8.  ] 

Holt  faid,  [  9.  In  fcire  facias  by  the  king  to  refeal  letters  patents  of  a  market, 

the  cafes  in  jf  they  are  4it  demurrer  for  one  day  of  the  market^  and  at  ijfuefor 

ai^utdat^  /^5  other  no  judgment  fhall  be  upon  demurrer  before  the  iffue 

msgesara  tried;  becaufc  the  jury  fhall  give  damages  for  the  whole.  11  H.  4. 

not  law  \  5.  b.  ] 

wa/ fever        i  ^^'  Thcyiw  law  in  writ  of  entry  for  caufe  of  the  damages.  1\ 

the  dam*-     ".  4»  5*  ''•  J 

ees  for  fe-        [  1 1.  The  fame  law  in  4  irefpafs  for  caufe  of  damages.  1 1  H.  4^ 

ft"  aTfor    75-  b.  38  E.  3-  10.  b.  ] 

two  trefpaffcs.  •  So,  where  there  is  a  demorper  for  part,  and  iffue  for  part.  Qnh  conveniens  eft 
qood  fiatunica  taxatio  damnorum,  it  if  to  be  underilood/tbat  ifmnft  be  done  by  the  fame  jory,^ 
whether  it  be  joint  or  feveral  damagci.  Comb.  353,  HiU.  8  W,  3,  B,  H,  in  cafe  of  Lord  Gerard  ▼. 
Xadj  Gerard. 

^-  J»^K-  [  1 2-  In  debt  upon  contract  and  obligation^  if  defendant  confeffes  the 
s!  c^ApL-^*  ^^ionfor  the  oldigation^  and  wages  his  law  for  the  contrary  judgment 
Jft  in  Mt  fliall  be  given  immediately  to  recover  the  debt  upon  the  obligation, 
•/•4ol.and    3H..6.37.  b.  1 

30 1,  hy  obligation,  and  10  U  iy  contrajf,  the  dfftfiilnt  rotififtd  the  ohBpaio>h  and  tendtrtdlh  law  of  tht 
^o  1.  and  the  plaintiff  prayed  his  judgment  of  the  ilcbt  and  damages  prefcntly  ;  per  Marten,  of  the 
debt  yott  may,  but  not  of  the  damages  'till  the  law  be  done  or  foiled  ?  hy  which  he  d^murieduj^ 
tb€  /uw,  and  the  court  adjudged  it  againft  him,  wherefore  he  had  judgment  immediately  of  tlie 
30 1.  and  of  the  damages  thereof;  quod  nota,  demurrtr  hy  poHey.  Br.  I>amase$,  pi.  5.  cites  3  H.  (, 

37;i       —Br.  Debt,  pi.  201.  cites  S.  C Br.  Judgment,  pi.  4.  cites  S.  C So  where  the 

d'fnd.mt  u'iM.d  tbeMzation,  and  phi»ded  tdbii  deba  to  the  ttfi.  Br.  Judgment,  pL  150.  cites  4a  B- 
|.  25  _-.--^^tf  „  ^(ht  of  io\.  the  dtfundimt  confejftd  all  exctpt  ad  f.  of^bith  htjbcwcd  acfOtttmcr^ViA 

fta^  pl^nti/f  prated  his  judgment,  by  which  U  was  awardca  \M  he  recow  8  A  ac4  be  barred  of 
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flic  40 1,  for  he  iurfi  mt  eoufef.  the  ne^mititnce ;  for  then  the  writ  is  abated  in  toto  \  per  Cvr.  quod 
n<<a.  And  it  feems  that  he  might  t.avc  tlmmrreA upon  tbt  acquittanct.  and  then  had  iiidr-nent  of  tho 
reft  alfo.  Br.  Dcrte,  pi.  5.  cites  3  H.  6. 48. 

[13.  But  he  iball  not  have  judgment  for  the  damages  *uU  the  lata  ^"'  y^* 
'waged  or  determined '^  becaulib  he  may  make  default  ac  the  day  of  the  ""^^^'q^^ 
ley-gager,  and  fo  he  {hall  recover  damages  twice  upon  one  and  the  Vidihe  "* 
fame  original,  which  is  inconvenient.  3  H.  6.  37.  b.  38.  Curia.  18  note  at  pi. 
H.  6.  26.  ]  "• 

[14.  In  debt;  if  defemlant  confejffes  parcel  $f  the  d^ht^  and  pleads  Br.  Jwdg* 
to  ijjue  for  the  reJiJueyXhQ  plaintifFmay  hjivc  judgment  for  that  which  n»cnt»  pi. 
is  confeflcd  immediatclyj  if  he  will  relc^fe  the  damages.  ]  fj  *J'*'*j?_, 

S.  P.  But  he  Ihjdl  not  have  judsment  of  the  djtuog'.i  *i\\\  the  iffuc  be  tried,  thonjjh  it  he  in  c.tfc  to 
have  damages  to  be  levered.  Br  JadgxiMiot,  pi.  105.  cites  %z  H.  6.  4&-*««-»IbiJ.  pK  150.  ciu^4a 


£. 
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[15,  So  it  fccms  he  may  have  judgment yir  the  principal  immedi* 
ateiy,  18  H.  6.  26.  ] 

16.  In  nufance  it  was  faid,  that  in  trefpafi  againjl  ttuo^  if  the  one 
be  attainted  of  the  trefpafs  i^efore  the  other  appears^  the  pJa^ntifFfhall 
not  have  judgment  *iijl  the  other  be  conviit^d  alfo,  unlefs  he  will  re-i 
linquijh  hisfuit  againjl  the  other.  Br.  Judgment,  pi.  128.  cites  50  £» 

3.  II. 

17.  If  an  ill  bar  be  qdjudged  good^  and  the  demandant  reverfes  it  by 
writ  of  error,  he  is  redorcd  to  his  a6tiun,    Vide  elfcwhere^  whether 
in  fuch  cafe  the  court  did  not  award  that  the  demandant  fhall  re- 
cover;  Brook  fays,  it  feems  fo,  Br.  Error,  pi,  7.  cites  9  H.  6.  38,       * 
per  Rolfe. 

18.  In  writ  of  mejne^  d^e  defendant  pUadedy  that  not  difirainedin  j"  ^qq  1 
hii  default  \  t|ierc  the  plajntiiFlhall  recover  by  his  acquittal  immedi- 

ately,  and  damages  when  the  iiTue  is  tried.  Br.  Damages,  pi.  196. 
cites  13  £•  4,  6. 

19.  Note,  there  be  fame  phai  in  bar^  upon  i^ich  the  plaintiff  -^i^whero 
fliall  have  prefent  judgment.  Heath's  Max.  57.  lo*^  aUT* 

Ai%ipt  /jr»t'/Vr,  tl»e  defend -nt  pleaded,  that  siy  c'tuptJ  wns  drcayedx  fo,  in  oft-M  r/ajr</cmAi,  if  the  de« 
fendani  plead yif/iV'iff/iftJlo/rf'r,  i»r  \\\  wutr^ir'.-.a  c'wtjT,  ni.n*  if'ir>Mf  j  or  in  a  writ  of  purfne,  m»Kt  difr^ 
in  his  defAiiU  ;  ur  upon  (he  |/4ea  (»f  r%(ni  arrtre  in  annuity  ;  or  upon  ne  furcoarga  Jku  in  admu^ui4m 
moft  of  f>,Jlmre  I  or  ni  dtfluthap^*  in  a  fLv€  tmfxdxti  3cc.  death's  Max.  57.  cites  16  li.  7. 194 

(L,  2)  Given,  at  what  Time  in  Genera^  "pon  the 

Pleadings. 

X.   T  F  plaintiff  demurs  to  the  defendant's  plea,  and  defendant  joins 

*  in  demurrer}  if  plaintiff  will  not  mifintain  the  demurrer  ijudg^ 

inent  (ball  be  given  againft  htm.  L.  P.  R.  tit.  Judgment,  100.  cites 

Trin  24  Car,  B,  R.  for  thereby  it  is  implied^  that  he  conftffes  de^ 

fendgnt's  plea  to  hi  gqod^  and  cpnfe(}ue;itl^  t^at  be  has  ao  came  of  de<« 

mimer  thereto. 


3A4 


(M)At 


:r  \ 


fi<5o  aujgment^ 


(M-ixM.    (^)  ^'  ^^^*  Time.  [Immediately^  u^on  what  P/m 
3)--^b.  g/'^;^^  of  the  Defendants. J 


lence.— 

Appear-  .         .  .^  t       -i 

ancc  (E).     [  '•  T  N  ravljhmint  of  ward  agatnft  dtverfe^  if  ^«/  he  found  guilty 

J[  /^y«^^  damage^  the  plaintiff  may  have  judgment  againft  hini 

of  all,  relinquiihing  thf  fuit  againft  the  other,  29  £.  3.  24.  b.  ] 

In  debt  up-       [  2.  If  in  an  a^licin  againft  two  one  confejfes  the  adlon,  yet  \{  the 

SoiU^^*"*     c/i<r  j^/ftf^x  It  ^i^tf  Wifr/rA  goes  in  deflruEiton  of  the  whole  a^iony  dc- 

againft        mandant  iball  not  have  judgment  againft  him  n^o  confefled  it>  'till 

two,  one      the  other  tried.  7  H.  6.  34-  1 

the  aAion,  and  tbs  tther  phad^dto  tUwtit,  the  plaJntitf  recovered  ilie  moitty  of  the  debt  prefcntly 
ajjainft  him  who  confelTed  the  nQion.  Br.  Judgment,  pJ.  d 7.  cites  4  E. ;.  87.  .■  By.  Dcttt  pi. 
175.  cites  4  £•  a.  and  Fitzh.  tit.  Judgment.  2x9. 

[  3*  In  debt  againft  two,  if  one  eonfejfei  the  adion  and  the  other 
pleads  a  releafey  plaintiff  ihall  not  have  judgment  againft  him  who 
confeffed  the  aSion  'till  the  iffuc  tried.  7  H.  6.  33.  b.  ] 
Br.  Trial,  [  4.  In  dower  againft  twoj  if  one  conffjffes  the  aSion,  and  the  other 

7  h76.T3?  f^^  ^^  unques  accoutle  in  lawful  matrimony,  demandant  (hall  not 
^.^-Jiion^  nave  judgment  againli  him  who  confc{Ied|  'tiU  the  iffue  tried.  For 
fUadtabar    jt  goe3  to  thc  whole.  7  H.  6.  34.  1 

i9  thi  wloJe,  and  the  other  faytf  thai  be  is  mJ  skiMys  bas  been  ready,  Icc*  to  render  dovrco  the  deman- 
dant (hall  recover  immediately  againft  him,  and  not  wait  the'triol  of  the  oUier  ])lra.  Br.  Trial,  pi. 
37«  cila  7  H.  6.  33.  ' 

[  5.  So  in  dawer^  if  one  confeffes  the  adion  and  the  other  pleads  an 

afftgnment  of  rent  out  of  the  larid^  Vc.  in  lieu  of  dower -y  this  ought  to 

be  tried  before  judgm<^nt  agaii^  the  other  for  the  moiety.    For  it 

goes  to  the  whole.  7  H.  6.  34.  ] 

Br.  Trial,  [  6.  In  fcfmedon  againjl  two  as  heir^  if  the  one  confeffes  the  a<S^ion 

P^j  37;  «»tes  ^nd  the  other  pleads  bqftardy  in  the  demandant^  he  fhall  not  have 

flmhc  ^*    judgment  'till  it  be  tried.  Contra*  7  H.  6.  34.  ] 

ih4U  recover  it  immediately. 

r  601  1  [.  7*  '^  ^JPfi  rfo  ^^^t  againft  twoy  if  the  one  pleads  in  hary  upon 
fffhich  it  is  demurred^  and  the  other  pleads  that  the  plaintiff  has  pur-* 
chafed  parcel  of  the  land  out  of  which  it  iflues,  though  the  demurrer 
be  to  be  adjudged  for  the  plaintiff,  yet  he  ihall  not  have  judgment 
againft  him  'till  the  other  matter  enquired.  34  A£  i^.  ad-* 
judged.  ]    . 

[  8.  In  pracipe  quod  reddat  againft  twOy  if  the  one  mates  default^ 
and  the  other  confeffes  the  adion,  yet  demandant  ihall  not  have  judg. 
ipent  for  the  moiety ;  becaufe  it  may  be,  tibat  he  who  make$  defadc 
is  tenant  of  the  inucrty.  7  H.  6.  34.  1 

[  9.  In  praecipe  quod  reddat  againft  two»  if  the  one  makes  default 
after  defaulty  and  the  ether  pleads  a  plea  which  goes  to  all  the  a^on^ 
the  demandant  ihall  not  have  judgment  immediately  for  the  moiety, 
pofttra,  7  H.  6.  34.] 


r  10.  In  a  trover  and  cmverfton^  if  Ac  me  pleads  nit  guilty j  ana  ._  -^    "^ 
the  ether  defendant  pleads  a  fiecial pleqy  upon  which  the  plairaiffji-    *«»•  ^^• 
mursy  Ac  court  may  give  judgment  upon  Ae  demurrer  before  A« 
ifiie  tried.  Mich.  lO  Ja.  between  Baldwin  and  Taylor  adjudged. 
Tr,  14  Jac.  B.  R.  adjudged  Hedley's  cafe.  ] 

If.  In  annuity,  the  defendant  faidj  that  he  had  been  all  tmes  ready 
to  pay^  and  yet  is:,  and  Ae  plaintiflF  had  his  judgment  %o  recover  Ae 
annuity  and  the  arrears  due  before  Ae  writ,  and  pending  the  writ,  and 
his  damages.  Br.  Judgment,  pi.  91.  cites  a  H.  4-  3-  »   ^  ^  :^ 

12.  In  debt '.for  part  they  were  at  iffue,andfor  the  reji  the  *-  ^^^^^^fj- 
fendant  tendered  itj  and  the  plaintiff  received  tt^  and  Aerefore  he  took  ^   ^^^ei- 
noAing  by  his  writ  of  this  |)art  and  not  of  Ae  whole.  Br.  Judgment,  /r,  if  they 
pi.  21.  cites  II  H.  4.  S5.-and  cites  9  E,  3.  per  Herle,  that  judg-  ;^;%-^;f- 
mcnt  ought  not  to  have  been  aiven  'till  Ae  iffue  had  been  tried,  and  J^^^j^  ^^ 
then  to  have  given  judgment  for  the  whole  j  becaufc  the  defendant  refi,  thedc- 
ftall  not  be  twice  amerced.  Ibid.  SaS  reco- 

ver his  part  immediately,  and  the  aaion  flttU  ftand  for  the  reft.  Br.  Judgment,  pi.  ii.  cites  xi  H« 
4.  55.  aixd  Q  £•  3«  I 

(M.  2.)    Where  a  VerdiSi  is  given  againfi  one  De- 
fendant, In  what  Cafes  "Judgment  fhajl  be  given 
immediately^  .with  Stay  of  Execution^  till  the  Iffu 
is  tried  againil  the  others. 

If  T^VSANCEwasagainJl  three^  and  two  appeared',  and  Ae 
-^  ^  one  pleaded  one  plea  and  the  other  another  ptea^  and  the  third 
made  default  \  and  it  was  found  for  the  plaintiff,  and  that  Ae  tbirdy 
who  made  default  had  nothing  in  Ae  franktenement }  and  Ae  opinion 
of  the  court  was,  that  the  plaintiff  Aould  recover  againft  Ae 
two,  notwithftanding  Ae  def4ult  of  Ae  Aird.  Br.  Judgment, 
pi.  140.  cites  46  £.  3.  24. 

2.  If  in  formcdon  againji  two^  the  one  makes  default  afler  default  *  S.  P.  But 
and  Ac  other  pleads  releafe  of  all  actions ;  Ae  demandant  Aall  have  [[ff^^jf/j^"' 
fcifin  of  Ae  land  of  the  one  moiety,  yet  Ae  releafe  goes  to  all  j  per  Uafe  bitfuit 
Littleton,  quod  Choke  conceflit,  contra  in  ♦  trefpafe  againft  two,  «r j^j?  tie 
for  in  plea  of  land  the  land  may  he  fevered^  but  in  trefpafe  Ae  ^^'y'^^^ 
damages  Aalf  not  be  fevered.    Br.  Judgment>  pL  38*  cites  15  £.  c«ecution 

4.  25  &  26.  alfo-    Q«o^ 

"       -        *  '  nota.    Br. 

Damages,  pL  78.  cites  S.  C, 

3.  Quare  impedit  again/l  two\  the  plaintiff  recovered  again^  the  F  6o2  1 
sffff  and  bad  writ  to  the  bijhop  and  damages  for  half  a  year,  but  cpffct  g^.  Brief, 
execution   'till   it   be  tried  between  Ac  plaintiff  and  Ae  oAer;  pi.' 385.  ' 
for  oAerwife  the  writ  Aall  abate  aeainft  Ae  oAer.    Br.  Judgment,  cites  s.c-  - 
pi,  8?.  cites  20  E.  4.  ,.  ^  f^^X;^ 

137.  Cites  S.  C.   for  he  cannot  recover  tho  prcfcntftfioft  asainil  the  others,  when  he  has  tha 
j)rcfenfation  by  the  firll  judgment,  ^ 


ioi  judgment 


(M.  3)    Ccffet  Executio.     Where  there  is  tme  De^ 
fendant  only^  who  pleads  feveral  Pleas j  and  one  is 
found  againji  him^  in  what  Cafes  the  Plaintiff  may 
have  Judgment  with  Ce£et  Executio. 

Br.Dctte,  i.  r\EBTaf  loh  tryi  C9ttnted up$n  two  ebligationij  zoA  Ac  de- 
si  ci-sl'S  '^  y^»rfi?wf  ackntwUdgei  the  one  and  denied  the  other^  aiid  of  chat 
Br.  Dama-*  which  was  acknonrledged  he  had  judgment  to  recover,  and  for  the 
ges,  pi.  77.    damages  be  ihall  ftay  'till  the  other  be  tried :  quod  nota  bene*     Br. 

fnys,  that  it  is  die  fame  of  coft:. Br.  Dette,  pi.  100.  cites s?t  H.  6.  47.  S.  f.  >So  r>  dtti^m 

•j  chrcrttrs  where  be  confefiTcs  part  and  denies  the  reft ;  qood  iteca.  Br.  Damagcs»  pi.  22.  cites 
▲2  £.  9.  8. 


41  £.  3.  8. 


2.  DAt  ef  J^\.  whereof  20 1,  vmi  upon  a  kafe  far  yearsy  and  the 
refl  by  obligation  ;  they  were  at  ifTue,  and  the  firfi  ijfue  jeund  for  the 
fiaintijf^  and  pending  this,  he  prayed  judgment  of  his  dama^es>  2nd 
would  refpite  the  debt  and  the  cofts  *till  we  odier  ilTue  be  tried  ;  but 
it  is  iaid,  that  firft  he  ought  to  releafe  his  cofts ;  nevettbelefe,  quaere 
if  it  be  not  mii-reported ;  for  it  feems  that  it  (hould  be>  that  he  prayed 
judgment  of  the  debt,  and  refpited  the  damages  and  coifs  ;  qiuere, 
for  It  IS  {aid  there,  that  unlefs  he  does  fo,  he  mall  ftay  'till  the  other 
iflue  be  tried ;  quod  nota  bene  inde.  Br.  Judgment,  pL  145.  cite& 
32  H.  6.  4. 

3.  In  debt,  where  the  defendant  fays  as  to  parcel^  that  be  hax 
teen  at  all  times  ready^  and  yet  isy  to  pay^  and  brings  the  money  into 
courtj  and  to  the  refl  pleads  in  bar ;  the  plaintiff  may  have  juc^mcnt 
of  the  parcel  confefled  immediately,  and  of  damages;  for  the  court 
may  tax  them ;  but  ceflet  exccutio  till  the  other  tfliie  be  tried  y  for 
the  cofls  Jhall  he  entire  which  cannot  be  difcufled  till  die  other  liTue 
be  tried ;  per  Prifot,  but  per  Danby  he  fhall  (by  (roro  judgment 
till  the  other  iflue  be  tried,  by  reafon  of  the  damages.  Br.  Judg* 
ment,  pi.  53.  cites  36  H.  6.  13. 

4«  Debt  in  bank  of  a  contract  made  in  London  \  the  defendant 
pleaded  nichil  debet  per  patriam  to  party  and  releafe  of  the  refl  made  in 
Middlesex ;  upon  which  they  were  at  iflue,  and  the  releafe  found 
agaihji  the  defendant^  smd  the  plaintiff  prkyed  his  judgment  imniedi- 
ately,  before  the  other  iffue  tried,  and  had  it,  but  ceffet  cxecutio^ 
'////  the  other  iffue  be  tried^  quod  nota.  Br.  Judgment,  pi.  39.  cites 
14  H.  7.  7, 

(N)  When  a  Plea  is  good  for  Part^  and  ill  for  other 
Party  How  Judgment  fliall  be  given. 


Xf  a  plea  to    |[ 

the  whole 


I,  TN  tre^afif  <um  averiisyfcilicet^  equss  vaccis  pordi  (^  hidenti^ 
^  busj  and  pulling  down  a  hedge  if  the  defendant  pleads  fstoad 
partlTii  ***  ^^  ^"'  *l>tnjte/lifies  only  with  horfes,  and  gives  no  anfwer  to  the  tref-- 
demurm.  paf%  With  the  9tber  beajls^  at\d  as  to  the  fulling  down  the  l^ge  he 
l»W »  iT  a  J  mahl 


3[uiigment*  ♦603- 

mahi  a  good  jujiijication^  and  plaintiff  demurrs^  and  the  plea  is  not  P^^  ''A^' 

good,  becaufe  he*  doth  not  make  any  anfwer  to  the  trefpafs  with  ^"{'^'J^',^'^ 

the  other  beafts,  judgment  fhall  be  given  againft  the  defendant  for  piaimiiT 

the  whole,  as  well  for  trefpafs  with  the  beafts  as  for  pulling  down  muft  take 

the  hedge.     Pafch.  15  Car.  B.  R.  between  Blockley  and  Skinner;  l^lr^l^/rlft. 

per  Curiam  adjudged.     Intratur  Hill.  14  Car.  Rot.  Qucrcthisj  i  Salk.  ? 79. 

for  it  was  feveral  pleas;  it  feems  that  the  judgment  ought  not  to  Weeks  v. 

be  given  againft  the  defendant  for  pulling  down  the  hedge.  J  Peach. 

(N.  2)  When*  a  Plea,  &c.  is  good  for  Part  and  ill 
for  Part,  In  what  Cafes  Judgment  fhall  be  given 
for  lobat  is  good, 

I.  TN  Mt  upon  the  Jlatute  37  //I  8.  of  ufury  for  lending  J^O I  ^^^^^ 

•*•   corruptive  again/}  the  form  of  the  Jlatute\  and  that  fuch  a  day  ^j[,erVon* 
he  lent  20  /.  ^r.  againjl  thejlatute^  but  does  not  fay  corruptive ;  de-  brings  an 
fendant  pleaded  non  debet  and  found  againft  him.     It  was  moved  ,  ^t\\o\\for 
that  plaintiff  fliould  not  have  judgment  for  either  of  thofc  fums,  for  ^Za%"^s 
want  of  the  word  corruptive  ;  but  all  the  court  held  that  it  being  by  hisowa 
good  for  part,  he  fhall  have  judgment  for  that  part ;  for  being  for  conteinon 
feveral  fums  it  is  in  nature  of  two  feveral  adiions,  and  fo  though  it  p^f/^^/j'* 
be  void  for  the  one,  it  is  good  enough  for  the  other,  it  being  only  a  „-,/  anycaujt 
mifprifion  in  his*  writ  or  count.  Cro.  J.  104.  Mich.  3  Jac.  B.  R.  ofaMomyor 
Woody  V '  ''''f'"^ 

tica.  Ibid,  ^.ites  lo  H.  6. 5.  41  E.  3.  2.  9  H.  6.  10.  9  H.  7.  3.  21  H. 7.  34  D.  ^69.  ■  -■And  it  was 
held  that  if  in  the  principal  cale,  the  def'r.dtnt  had  d'murred  upon  tU  d  chr..it't<Mf  it  had  been  good  for 
the  one  and  the  pLiintllflhould  ha»e  had  jutlgmeni  for  ihal  part.  Cro.  J.  IC4.  Woody's  cafe.— — 
So  in  deot  ii^Mrtft  an  t secular  upon  an  obligation  of  ieji^.it,r  and  vfcn  aj'.mpU  contrut'^f  it  is  good  foi*  thft 
obligation,  "ibld.  in  Woody's  cafe. 

2.  Defendant  avowed  for  5  /•  rent  due  fuch  a  day,  and  for  80  /• 
fiormne  poena  for  non-payment^  but  laid  no  atlual  demand  of  the  rent^ 
and  concludes  that  for  the  fame  85I.  he  did  diflrain,  &c.  the  court 
refolved,  that  this  was  infufficient  for  the  pain,  which  could  not  be 
forfeited  without  a<5tual  demand  of  the  rent ;  and  yet  the  return  was 
adjudged,  becaufe  he  had  juft  caufe  to  diftrain  for  the  rent,  and 
they  appeared  to  the  court  to  he  feveraL  Hob.  133.  Mich.  13  Jac» 
Howell  V.  Samback, 

3.  In  bill  of  debt  againft  an  attorney^  the  defendant  counted  upon  Bro^vnl.6|^ 
three  bonds  of  fo  much  each :  •  upon  oyer  of  the  condition  it  appeared   14  J^c.  c. 
that  om  of  them  was  not  payable  till  a/ter  the  a^ion  brought ;  the  jury  ^ ' }'  S;"]? 
found  for  the  plaintiff  and  alfeffed  intire  damages  and  cofls ;  and  per  Saund!^aS6. 
Cur.  he  cannot  have  judgment  in  form  as  it  is  found ;  but  upon  re-  '»i  cafe  of 
leafe  of  damages  and  cofts,  judgment  was  given  for  the  two  firft  ?"r.^'^  ^* 
bonds  only  J  for  though  the  bill  was  of  an  intire  fum,  yet  it  appeared  *  MouT^ 
by  the  count  that  they  were  as  fever al  demands  i  fo  the  whole  fuit  21 3- in 

is  not  falfified  by  the  plaintiff  himfelf ;  for  it  is  as  feveral  demands  "^''^^^'^^s's 
and  fuits.     Tamen  quare  if  it  had  been  fo  by  origin^lr    Hob.  178.  mI^TsIIh 
Andrews  v,  Delahay,  ca  e  of  ' 

Giip.  V. 

4.  If  there  arc  tbus  nfUcations^  and  the  lajl  ofthm  is  fuperfiuous  ^"^^''*^^^' 


6o3t  auDgment. 

iy  coTuluitng  to  thi  country^  and  the  difendant  demurs  to  than generaSjr^ 
Jt  was  faid  by  the  court  that  the  laft  being  fuperfluous,  and  the  other 
two  being  (ufficient,  the  plaintift  ihall  have  judgment  upon  tbofe 
which  are  material,  and  the  laft  is  not  to  the  purpofe.  Saund.  338. 
Mich.  21  Car.  2.  in  cafe  Hancock  v.  Proud. 

5.  If  an  a£lionof  covenant  be  brought,  and  divers  bnacbes  ajjign^ 
tdyfom  good  and  fonu  illj  if  the  defendant  detnurs  upon  the  intire  de^ 
elaration  the  plaintiff  (hail  have  judgment  for  thofe  breach^  which 

•  are  well  affigned,  and  (hall  be  barred  for  the  rcfidue.  Arg.  and  of 
fiicb  opinion  was  all  the  court  without  any  difficulty.  2  Saund. 
380.  Trin.  23  Car.  2.  in*  cafe  of  Pinkney  v.  the  Inhabitants  of  £aft 
Hundred* 

[5q4.  1       6.  In  an  action  by  a  common  carrier  on  the  (latute  of  hue  and 
^  ^  cry  the  count  was  of  z  robbery  of2gL  in  money  and  of  goods  of  the 

•  value  of  39  /•  hut  did  not  Jhew  the  particulars  of  the  goodsy  nor  that 
they  were  his  owny  the  defendant  demurred  to  the  whole  dcdaration^ 
and  the  ptaintiiPs  CQunfcl  admitted  the  declaration  infufficient  as  to 
the  goods,  but  as  to  the  money  judgment  was  given  for  the  plaiiitiff'^ 
and  he  entered  a  remittit  dampna  for  die  goods.  2  Saund.  379. 
Trin.  23  Car.  Z,  Pii^kney  v.  the  Inhabitants  of  £aft  Hundred. 

Sec  (F) pi.   (O)  In  what  Cafes  a  Judgment  may  be  bajlened. 

(r7u)  *«•       [  ^y  ^"^^^^f^^Z  ^^^  Damages  either  to  a  fole  Dejen-' 

aantf  or  to  one  lobere  there  areJeveraU  ] 

[  I.  TN.  afftfe^  if  the  tenant  pleads  a  releafe  in  hary  and  it  is  found 
fiH^i  ^^  ^^  ^^'^  r^//^  the  damagesj  he  ihall  have  judgment 
to  recover  the  land  immediately,  and  in  the  roll  (hall  be  entered, 
fuod  petens  petit  quod  non  inquiratur  de  damnis.     22  £.3*  4.  b.  ] 

[  2*  In  ajjife  againjl  diverfe^  if  judgment  be  to  be  given  againji 
one  upon  his  plea^  if  the  demandant  releafe  his  damages  he  (hall  have 
judgment  againft  him  to  recover  the  land  at  his  peril,  though  it  may 
be  that  another  of  the  defendants  is  tenant ;  but  this  is  at  the  peril  of 
the  demandant;  for  if  another  b^  tenant,  and  demandant  enter  upon 
him  by  force  of  this  recovery,  he  is  a  diffeifor.  43  AiT.  ii*  adjudg- 
ed.    44  Ain  33,  adjudged.    44  E.  3- .2^3- J 

[  3.  In  ravijhment  of  ward  againfl  diverfcy  xfHtiCone  be  found  guilty 
to  a  certain  damage^  the  plaintiff  may  have  judgment  againft  him 
immediately,  releaftng  hisfuit  againji  t!v!  others.     29  E.  3. 24.  b.  J 

[  4.  In  adtion  of  wajiy  if  the  defendant  demurs  upon  the  county  the 

plaintiff  (hall  have  judgment  immediately  for  the  land,  if  he  releafe 

the  damagesy  though  the  damages  are  the  principal.     34  H.  6.  8. 

adjudged.  ] 

So  where  [  5.  In  trefpafs  againft  diverfcy  if  the  one  pleads  and  he  found  guiltyy 

9ji€  was        ^[je  plaintifFmay,  ppon  his  prayer,  have  judgment  againit  him,  rr/rii- 

-^dlr  -^    9^iMg  bisfuit  againft  the  others.     44  Aff.  33,  44  E.  3.  24.  adoiit- 

»/^^i ;  not,     ted,  22  Alf.  59.  29  £.  3.  24.   b,  accordingly  in  raviflunent  of 

»nJ  the  ^vard.  ]  ' 

h^d  ♦.<V.-'^?  ittrmnfl  him  wbo  wns  founA  guilty.    But  Prifol  woiUd  not  grant  exeeuttM  iiff  Aeplutif 
i:  :.^if!'iH  "■■^/''f  i^trctiftjl  tU  o/^ f,  nor  capias  for  a  fine  f or  Uk  king  \<v <m  aoi  faflfer«l  ciU  a  releafe. 
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[  6,  In  trefpafs  againft  diverfe,  if  one  pleads  a  /pedal  plea  upon 
Xjuhich  it  is  demurred  and  the  other  pleads  not  guilty^  and  mtv  judg^ 
ment  is  given  fer  the  plaintiff  upon  the  demurrer^  and  a  writ  to  in- 
quire of  the  damages  fervecfand  the  damages  founds  the  plaintiff  may 
have  judgment  againft  him  for  thofe  damages  and  relinquijfh  his 
n/fion  againjl  him  who  pleaded  not  guilty.  Tr.  14  Ja.  B.  R*  adjudg- 
ed between  Hedley  and  Sir  Anthony  Mildmay,  ] 

7.  Trefpafs  againjl  two^  who  are  at  iffue,  and  the  ijfue  is  tried  So'mtrtfp.^fs 
againft  the  one  before  the  other^  by  which  the  plaintiff  prayed  judgment  ^^l^^"^"^ 
mgainft  hins  and  teleafed  his  fuit  againft  the  other,  wherefore  it  was  makes  de. 
awarded  that  he  recover  his  damages  againft  the^r/t,  &  quod  capia-  fault,  and 
tur-     Br.  Trefpafs,  pi.  45.  cites  44  E.  3.7.  '^JJ^^ 

the  adion,  here  the  plaintiff  may  relinqaiHi  his  fiU  a^jinfi  one,  viz.  him  that  m^dc  default,  and 
prtKeed  againft  the  otlicr  which  confctrcU  or  pleaded  in  bar  ;  becaufe  this  fuit  is  only  in  point  of 
damages;  but  it  isothertvife  in  an  tjcfhiunti  tor  tl>ere  a  man  may  be  tricked;  per  Doderidge  J« 
2  Bulf.  53.  Mich.  10  jac.  Anon. 

8.  Decies  tantum ;  the  plaintiiF  ought  to  fever  his  damages  againfl   f  60  C  1 
ecch  defendants,  and  for  not  doing  it  they  were  in  the  opinion  to  have  ^ 
awarded  a   new  inqueft,   and  therefore    the  plaintiflT  releafed  his 
damages,  and  had  judgment.     Br.  Damages,  pi.  30.  cites  44  £.  3. 

9.  Trefpafs  againft  baron  and  feme,  the  baron  pleaded  not  guilty,  So\n  trefpafs 
and  Ait  feme  pleaded  a  foreign  plea,  triable  in  a  foreign  county,  which  ^zfnfit^H 
IS  jeo&iti  yet  the  plaintiff  cannot  relinquijh  the  plea  of  the  feme  and  J^J^ 
pray  judgment  againft  the  baron  upon  the  firft  plea ;  for  he  (nail  have  t\\zfitfi\utj 
advantage  of  AiC  jeofail  of  his  feme,  bccaufe  damages  fhall  not  be  O^jU  pife 
fevered^  but   all  fhall  run  upon  the  baron ;    for  the  baron  (hall  be  'll^^V^?"" 
charged  by  the  verdift  againft  his  feme,  if  it  be  good,  and  fo  ftiall  ihev^iftbt 
have  advantage  of  jeofail  if  it  be  iU,     Br.  Judgment,  pi.  77.  cites  one  be  jeofail 

5  E.  4.  108.  and  the  other 

....  .    .  *         htp.rfed 

»/V,  yei  the  pb'ntiff /Zj//  net  t tflr^uiJJj  tleiffyc  ccC/V/-  jj  jecfttil ,mJ  tA:  jud^vteKt  a^ai**/!  lbs  otCety  and 
th.s  by  reai'ou  ut  tlie  cncieity  of  the  damages*     Br.  Judgment,  pi.  77.  ciies  5  li.  4.  io3. 

10.  Trefpafs  againft  two,  who  pleaded  mt  guilty,  and  at  the  venire  The  plnjn. 
facias  the  one  appeared,  and  the  other  made  default  and  the  other  pleads  tiif  fliali 
ed  arbitremcnt  cifter  the  laft  fo^J//w«<7mv,  and  the  plaiyitiff  imparled  \.o  hisjuda- 
it,  and  had  the  inqueft  againft  the  other,  and  found  for  the  plaititiff',  ment 

and  hi  prayed  judgment  againft  him,  and  would  havi  relinquifbed  his  ^K^^o^/'ncf 
fuit  againft  the  other,  which  could  not  be  before  judgment;  for  then  quirh'his' 
he  (hall  abate  his  own  fuit,  but  after  judgment  he  may  relinqui(h  fuit  againft 
his  fuit  againft  the  other,  which  was  ruled  by  all  thejuftices;  by  '^^  others, 
whiqh  he  had  judgment  againft  him  who  was  found  guilty,  and  re-  n"J!Ll^l( 
1inqui(hed  his  fuit  againft  the  other.    Br.  Trefpafs,  pi.  331.  cites  ntiefuU, 
;4£.  4.  6.  as^^^wrr-, 

dmarrtr\  .f)ut  yet  in  thofe  cafes  he  Ihall  not  releafe  to  one  before  judgment,  hot  after  judgment 
lie  may.  Br.  Judgment,  pi.  77.  ci:es  5  E.  4.  108.— W«i<  in  trtpafs^igattji  tiuc  aoa  pi: -^ J  not  niltf 
there  he  cannot  fev^er  his  judgment,  bat  aftir  jud^rrutit  b€  may  jt'ytr  his  ixtcuthn  or  rtlt*tfg  it,  Bi\ 
Jydgment,  pi.  77,  cites  5  £.  4.  108. 


recorded  o^jijUne 


6o^ 


"Jungmettn 


pL  165 
cites  15  £. 


td  the  dam-  ricorJid  the  defaulty  and  the  third  in  proper  perfon  came  and  pkaded 

Bnam  8?^-^  'f  ^^''^  ^^*  *"<1/^^  inquejt  was  taken  bv  default  and  pajfedfor  tin 
Trefpafs/   .plaintiff \  and  upon  \ovif^^x^^jaTAXiX.^^pLinuff  bad  judgment  tore- 
« cover  againft  thoie  who  are  convi(3ed,  hefon  the  plea  ojfthe  concord 
which  goes  to  all  was  triedj  and  that  execution  cccfe  till  the  c^her 
.  plea  be  tried ;  and  immediately  the  plaintiiF  releafed  his  fuit  againft 
the  other,  and  had  execution  immediately;  quod  nota*    Br.  Judg- 
rnent^  pL  38.  cites  15  £.  4.  25, 26. 

(O.  2.)  Judgment  againji  nvhom.    Where  two  arc 

Jued  and  one  acquitted. 

I.  T  T  was  agreed  that  in  debt  upon  an  obligation  againji  twOy  who 
^  plead  Hon  ejifa£lumy  and  it  is  found  the  deed  of  the  onty  and  not 
the  deed  of  the  otber^  there  the  plaintiff  ihall  recover  againft  the 
one  whole  deed  is  found ;  quod  nota*  Br.  Barre,  pi.  lo.  cites 
40  £.3.35. 

2.  In  precipe  quod  reddat  agqinjl  two^  the  one  pleaded  in  bar  for 
his  partj  and  the  other  pleaded  another  plea  in  bar  which  goes  to  all, 
as  baftardy  in  an  a£tion  aunceftrell,  &c.  vet  if  this  be  found  for  him, 
and  the  other  againft  the  other,  there  tne  other  (hall  lofe  his  pare* 
Contra  in  adion  perfonal ;  for  there  th^  plea  which  goes  to  all  Ihall 
be  firft  tried,  and  (hall  ferve  both  if  it  be  found  for  him.  Br.  Barre^ 
pi.  7.  cites  9  H.  6.  46. 

3.  In  trefpafs  againft  two^  the  one  confeffes  the  aElion^  and  the  sthcr 
pleads  arbitrement  which  is  found  for  him^  yet  the  platntifF  (hall  re- 
ceiver damages  againji  him  who  confeffed  the  aSlion^  and  fhall  be 
barred  againft  the  other,  per  Jenney.     Br.  Trefpafs,  pi.  165.  cites 
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^ffi/if  the 
9me  in  Iref* 

to  \ffut  a 

fkii  'u:hicb 

rses  f  parfpZnd  a  ventre  facias  is  aw.trdtd  and   returnedy  and  the  other  pkadi  amther  hlra  cfttt^ 

'itfhicb  goes  t9  (til,  if  *thc  frji  pkn  he  JwnH  agairji  that  tUfendantf   and  the  pUa  of  the  other  ti  fmmd  jur 

the  other  drfifuLvrt,  the  pl.iintiff  fhall  recover  againft  the  onc»  and  fliall  he  barred  againft  the  other : 


15  E.  4.  25 


per  Jenny*    Br.  Trcfpafiiy  pi.  165.  cites  i 
conffjes  tbea9ion,  and  the  athir  pleads  a  releafe 


cites  15  £.  4.  25.« 


.//«</  in  trtfpofs  againfi  truOj  the 


o/<Ty/rt(9i«ii,  the  platntiflF  may  have  judgment  againft 
hiraTwho  confelfedy  and  miy  relenfe  the  fuit  againji  the  other  i  per  Littleton.  Br.  Trefpal's,  pi.  165. 
fites  15  E.  4^ 25.——$.  P.  for  in  trefpafs  the  damages  cannot  be  fevered;  per  Chuke.  Br.  Judg* 
meaty  pi.  38.  cites  15  £.4.  25.  26. 

4*  In  a  writ  of  entry  in  the  quibus  in  nature  of  an  ajfife  brought 
againft  the  mother  and  her  fon  within  age,  (he  by  attorney,  and  the 
fon  by  guardian,  pleaded  non  diffeifvuit^  wu  and  it  was  found  that  the 
mother  difleifed  the  demandant,  out  diat  the  fon  did  not ;  and  the 
queftion  was,  if  judgment  (hould  be  given  of  the  whole  againft  the 
mother,  or  but  of  a  moiety,  and  the  demandant  to  be  in  mifericordia 
as  to  the  fon  ?  and  it  feemed  by  the  opinion  of  the  Court,  that  it 
ihould  be  given  of  the  whole,  and  (b  it  was  done.  D.  312.  a.  pi. 
85.  Trtn.  12  Eliz.  Anon. 

5.  Qyuenant  againft  B.  and  C.  on  a  covenant  in  an  indenture, 
artificially  to  erelt  an  houfe^  &c.  judgment  was  againft  B.  by  default ; 
C  pleaded  that  he  and  S.  had  artificially  ere&ed^  tfcand  fo  to  iflue, 
waA  found  for  C  A  writ  to  inquire  of  damages  was  moved  for  againft 
B.  becaufe  the  ai5t  to  be  done  was  to  bc^done  by  botfa>.and  B*  is  con- 
demned 


demned  of  non-feaiance  by  the  judgment;  but  the  court  denied  it, 
and  held  that  B.  (hould  not  be  charged  with  anv  damages;  for  if 
appears  that  the  xoven^int  is  performed,  apd  C.  ihall  haye  cofts 
againft  the  plaintiff.  Sid.  76.  Pafch.  14  Car.'  B,  R»  Boulter  v. 
Ford. 

6.  If  one  bring  Mt  againft  two  executors  and  they  pUad  no  ajfits  ; 
but  upon  iflfiie  joined  it  x&fouM  that  une  had  afffts  at  the  thru  nfthi 
cBim  btwght^  hut  that  the  other  had  not^  the  plaintifi*  (hall  have 
judgment  to  recover  the  debt  againft  chat  executor  who  was  found 
to  have  aflets,  and  a  nil  capiat  per  biUam  Oiall  be  entred  againll  the 
plaintiiFas  to  the  other  executor  Who  was  found-  to  have  nq  ai&ts. 
L.  P.  R.  tit.  Judgment,  lOi.  cites  Mich.  23.  Car.  B.  R.  fur.  die 
poiTeflxon  which  one  executor  has  of  teftator's  goods  is  not  the 
pofTeiSLon  of  the  other>  and  fo  one  may  have  affcCs  and  the  odier 
not* 

(P)     Hy  Prayer. 

[  I.   J  N  zvHirrantla  cbartahfOM^t  againft  an  heir  upon  a  yrar- 
'-  ranty  made  by  his  anceftor,  if  the  defendant  pleads  riens  per 
Ofcent  the  plaintiff  may  pray  judgment  immediately,  to  recover  the 
warranty  pre  luo  &  tempore^  M.  5  Ja.  B.  ] 

2,  Deit  brought  ^20  Lhy  ebligation^  and  the  reft  for  mpney  lentj 
and  to  the  obligation  the  dtfendant  confeffid^  therefore  the  plaintiff  had 
judgment  immediately  of  it,  and  f  the  reft  be  pleaded  to  the  country. 
The  plaintiff  prayed  judgment  of  the  damages  of  that  which  was 
confefled,  and  could  not  have  it  till  the  other  be  tried ;  and  after 
id  nifiprius  of  it  the  plaintiff  was  mn-fuited^  and  yet  at  the  day  in 
bank  he  fhall  have  judgment  of  the  damages  of  that  which  was  con- 
felTed,  and  might  have  had  it  at  iirft  if  he  would  have  releafcd  the 
fuit  of  the  reft;  and  fo  he  recovered  debt  and  damages  upon  ' 
the  lame  original  upon  which  he  was  non-fuited.  Br.  Damages,  pi. 
25.  cites  42  E.  3.  25. 

2,  Debt ;  and  counted  part  upon  a  leafe  in  London^  and  part  upon  a 
leafe  of  other  tenements ;  as  /« the  firft  they  were  at  iffue  in  London^  and 
to  the  reft  were  at  iffue  in  a  foreign  county^  and  \kiQ  firft  iffue  found  for  L  007  J 
the  plaintiff"  In  London  to  the  damage  of  10  //,  ana  cofts  20  s.  and  the 
plaintiff  came  and  relinqui/hed  the  other  iffuty  prayed  judgment  of 
the  cofts  and  damages  and  debt  found  in  London,  and  had  it  by  ad-^ 
vice,  and  releafed  me  reft  of  the  debt.  Br.  Judgment,  pi.  156. 
cites  16  H.  7.  17. 

4.  Indebitatus  affumpfit ;  the  defendant  pleaded  an  attainder  of 
high  treafon  in  difability :  the  plaintiff  replied  a  pardon  prout  per 
cxemplificationem  inde,&c.  (which  was  held  good)  et  petit  judicium 
&  dampna  fua ;  to  which  it  was  demurred,  and  held  that  there  was 
a  difcontinuance  by  the  miiconclufton  of  the  replication ;  for  an 
iU  prayer  of  judgment  is  as  none.  I  Salic.  177.  Pafch.  2  W.  &  M. 
f  ifle  V.  HarcQurc 

(P.  2]  JTudgmeiH 


6o^  jfungmeftf^ 


See  Bar.      (P.  2)    Jiidgmcnt  in  one  Adiori,  whferc  a  Bar  iii 

other  Adtion.     In  Genera/. 

Contra  if  he  |^  T  N  rcpl«vin  it  WIS  (aid  for  lawj  that  ii  fiviral prttcipes  quti 
^fcMiJn  rtidat  arc  brought  againft  N4  and  the  9ne  recovers  andjuet 

forUienthe  exeiution^  the  ether  pracipe  quod  rcddat  is  abated*    fir.  firieff  pL 

firft  tenant;    1,0.  citeS  7  H.  4-  27. 

na^Br.'*"       2.  /if  dibt  again/i  exeeutersj  who  pleaded  pleng  admini/hravitj  and 

Ibid.'     *     found  for  them^  the  plaintiff fiwU  he  barred ;  and  yet  if  goods  conu  to 

him  after  by  recovery,  or  o^erwife,  he  fliall  have  a  new  a&ton»  and 

the  firft  judgment  Inall  not  be  a  bir<    Bn  Barre,  {ri,  23.   cites  19 

H.6.37. 

5«  in/orwr.       3*  o«  of  ^fo  ^ain/i  the  heir^  who  pleads  riens  per  defcersty  and 

dan  the  /fM.    the  plaintiflF  is  barred)  and  rfter  ajits  ddcend.    Br.  Barre,  pi.  23^ 

^^^    cites  10  H.  6.  37. 

cuf/jt  ajftii^  and  it  is  found  accordingly^  by  which  he  is  barred ;  and  afitrtht  ajlds  is  ttcovtreJfrom 
lim  Ay  elder  title ;  the  heir  Ihall  have  fermedon  again^  and  thii  niatttr  is  no  bar  io  him ;  cMrfa  ic 
ieems  if  be  oBent  the  affitt  emdSts,  his  beir  ihall  be  banredi    Br.  Btrrei  pK  %y  eates  19  H.  6.  37. 


(P.  3)  Judgment  in  one  ASlidn  againfi  oni  Obligee^ 
&c.  Where  a  Bar  in  another  A^ion  againji  an^ 
other  Obligee,  &c. 

Br.  Dctte,  !••  Whete  three  are  obliged  tf  quilibet  in  totoy  and  flie  obligOe 

pi*  13s*  impleads  one  and  recover s^  it  is  no  bar  as  to  another  of  them  if  he 

^^^%  *s*c  ™P'^^s  another  \  but  e  contra  if  the  plaintiiF  has  execution  againlt 

^Ufiy  the  the  firft.    And  fo  fee  that  recovery  with  execution  againft  the  one 

judgment  is  a  bar ;  contra  of  a  recovery  only ;  note  a  diverfity.    Br^  Barre^ 

againft  the     pj^  ^j     ^ites  4  H.  7.  7. 
■one,  It  IS      •  '^     '  ^  '     ' 

become  of  record  to  him,  but  as  to  the  others  it  remains  a  writing  as  it  was  before.  6  Hep.  40. 
•b.  Mich.  8  Jac.  B.  R.  in  Sir  Atitliony  Mildmny's  cafe.— —And  the  nature  of  the  obligation  is  not 
fo  changed  by  the  recovery,  but  that  the  plaintiff  may^  npoa  the  fame  obligation,  have  a^ina 
againft  the  others.  Arg.  6  Rep.  45.  in  Higgens's  cafe.  ■  .And  Ibid.  46.  a.  This  cafe  was 
■well  agreed  for  the  reafon  above, and  notwithftaaJlng  the  judgmem,  the  others  cftay  plead  00a 
«ft  factum. 

2.  In  trefpafs  againft  B.  the  count  was  that  B^Jiiaul  cum  J.  S. 
vi  &  armis  made  affiultj  battery  and  imprljonment  ufon  him  the  f 
June.  The  defen^nt  pleaded  not  guilty  as  to  the  vi  &  annis,  and 
as  to  the  aflault,  &c.  be  (aid,  that  the  plaintiff'brought  the  like  adion 
againft  the  iaid  J.  S.  for  the  fame  trefpafs,  and  had  judgment  of  da- 
mages and  execution  of  them,  and  bccaufe  it  appeared  upon  the 
pleading  that  it  was  the  fame  adion>he  demanded  judgment  ii  afiio. 
The  plaintiff  demurred,  and  k  was  urged  that  the  offence  was  fe- 
venJ,  and  therefore  plaintiff  might  have  feveral  adtions,  and  was 
not  barred  by  the  judgment  in  the  other  action  i  but  all  the  juftices 
refolvedy  and  adjudged  the  bar  good,  and  that  defendant  wll  jwc 

have- 


t^ave  two  latisfi£tiDns  for  one  and  th^  fame  trefpals;    2  Roll*  R. 
224.  Hill.  18  Jac.  B.  R.  Honey  v.  Rice. 

*  (Q)  In  what  jiBions  Judgment  being  given,  fliall  seo  Bar, 
h^  Bar  of  others.     [Adlions  of  another  SortJ] 

[  I.    A  rctovery  in  ajjife  is  no  bar  oiaformedon^    6  H;  4.  ^.]         a  raoveit 

•^     [2.  If  the  gift  be  defeated  in  affife  by  judgmenti  it  mall  be  *"  ^M^  is  a 
zh2X^t\itformidoft.    6  H.  4;  3.    Qucre.]  ^'h^"jFe, 

^ut  not  in  mortdanctjhr ;  nor  is  a  recovery  in  mortdanceftor  a  bar  in  a  writ  of  right,  a  Rep.  4^. 
Arg.  cites  44  E.  3.  45.  9  H.  7. 23*  as  to  the  firft  point.  5  ACT.  t.  as  to  the  ad.  point,  and  F.  N.  B; 
5.  30  AfT.  5.  II  E.  3.  Entry  56.  as  to  the  la(t  point*  And  if  a  man  be  barred  vafarmdon 

in  dtjcindety  yet  be  linay  have  formedon  in  rtverttr  or  remainder ;  becaufe  it  is  an  aAion  ot  a  more 
bigh  nature ;  for  in  this  cafe  fee  fimple  is  to  be  recovered.  6  Rep.  7.  b.  in  Ferrer&'scafe,  dnd  cltea 
^  Rep.  33.    Robinfon's  cafe. 

3,  After  the  plaint ijf  in  appeal  of  nu^bem  has  recovered  damages  A.  brought 
for  the  mayhem^  he  may  hring\iu;rit  of  trefuifs  of  the  battery y  and  re^  S^A^ilL 
cover  damages  for  the  battery.    And  fo  fee  recovery  of  damages  in  ^tst  B.' 
appeal  of  nuyhem ;  for  the  majhem  is  no  plea  in  trefpafs  for  the  >vho  plead, 
battery ;  and  fo  it  feems  that  toe  appeal  (hall  not  meddle  with  the  ^^^\ 
batterv,  but  with  the  mayhem  only.    Br.  Trefpais,  pL  241.  cites  22  anothe/ 
Aff.  82.  time 

brought 
jrifpafs  of  bt$ttry  tuid  rtnvtred  damages^  and  averred  tbat  the  battery  and  trtfpaft  art  the  fame  maibtm,  upon 
which  tlie  appeal  is  conceived ;  and  adjm'geJ  upon  argument,  that  the  plea  is  good.  Mo.  268. 
Mich,  to  k  31  Elic-  Hudfon  v.  Lee^— Le.  51.  S.  C.  but  D.  P.*-»Ibid.  318.  S,  C.  and  S.  P.f-.Ic 
Vfx  objeAed,  tliat  though  an  aAion  of  equal  nature  will  not  lie  after  a  former  recovery,  yet  tliat 
roaihem  is  an  adion  of  a  more  high  nature  thnn  trefpafs,  and  therefore  not  barred  by  it.  As  a  bar 
in  trefpafs  of  goodt  carried  awaff  is  no  bar  in  apptu/  of  robbery  ^  which  is  more  high,  as  is  held  1  R.  3. 
14.  And  this  was  movedy  admitting  the  appral  was  brought  for  the  fame  thing  as  the  trefpafs  was. 
But  it  was  further  moved,  thai  the  appeal  is  brough.t  for  the  maihem  only,  which  is  faid  to  be  felon^ 
and  cannot  be  applied  to  trefpafs;  and  the  AtYxon  of  trefpafs  for  the  battery  and  wounding  does 
nut  touch  the  maihem,  and  therefore  it  was  agreed.  22  Aff.  8s.  that  aft^r  the  plaintiff  in  appial  bat 
,  ruweredfer  the  nuiUmt  be  i».jv  have  trefpafs  for  the  battery ;  by  which  it  appears  that  the  appeal  med- 
dles only  with  the  maihem.  But  the  whole  court  refolved  the  bar  good  ;  for  in  ail  cifa  where  plain- 
li^f  for  a  tort  or  injury,  is  only  to  mAfer  dainag^'s^  htfhall  net  be  twice  fati if  sd  thereof  for  one  and  the 
fame  thing ;  but  in  both  tliofe  actions  of  appeal  and  trefpafs.  the  plaintiff  ihall  recover  damages 
only.  And  as  to  the  adHoii  of  trefpafs  for  the  battery  and  wounding,  not  touching  the  maihem, 
they  faid,  that  wounding  includes  the  maihem  and  more.  4  Rep.  43 .  a.  S.  C  And  as  to  th^ 

appeal  of  robbiry,  Wray,  Ch.  J.  held  it  good  UW,  becaufe  there  the  plaintiff  Ihall  have  j«%«inri  «- 
gjift/l  deffftdiW  for  his  life,  and  mi  for  amy  damages*     Ibid.  43 .  b. 


(Qi.  2)  Judgment  given  in  one  Courts  where  a  Bar 
to  an  Adtion  in  another  Court ;  And  'ibhat  Judg^ 
ment. 

I.   ^  VD.G  ME  NT  givcil  in  a  court  baron  upoH  writ  tf  right 

J  patent  is  iio  plea  in  affife,  unleis  it  be  maoe  to  be  fent  into 

chanceiy,  and^tnere  to  be  exemplified^  and  be  {htwnfub  pedi  niagni 

,figilli\  ror  in  affife  he  (hall  not  have  day  to  bring  it  in.    ^x,  Judg* 

ment,  pi.  112.  citet  28  AiT.  14* 

.  Vot,  XIV^  3  B  2.  If 


^o8t 


Per  Cnr. 

this  df^i  not 
to  in  b^xr^ 
tut  to  the 

mf  iht  court f 

becaufe 
that  Lon- 
don canaut 
tr>'  a  fo- 
reign plea^ 
Br.  Juilg- 
ment,  pU 

?2.  cites  3 
I  4.  18. 

^[609] 


3fttHffment. 

1.  If  In  debt  or  oAcr  afticm^  where  the  defendant  pleads  recovery 
In  court  offratuhife^  or  that  the  plainti^is  barred  in  court  of  fnui- 
chife,  it  is  no  pka  in  this  courts  becaufe  it  is  not  of  record  here ; 
per  Finch,  which  the  other  juftices  denied,  and  faid,  that  he  Jball 
have  advantage  0/  the  record;  and  otherwife  it  (hall  be  nufchief. 
Br.  Judgment,  pi.  13.  cites  46  E.  3.  17. 

3.  Debt  in  London  upon  an  obligation,  and  the  defendant  pleaiii 
durtf$  at  Windfor  and  ^q plaintiff dtmurred  upon  it;  judgment  was 
given,  that  he  jut  at  the  common  law^  and  that  the  defendant  eat  tnde 
fine  die^  and  in  action  brought  in  Q  B.  the  defendant  pleaded  diis 
judgment  in  bar,  ice,  Thirning  faid,  the  judgment  goes  but  to  the 
jurifdiftion,  therefore  no  plea ;  but  Btiton,  Hill,  Hank,  and  Cul- 
peper,  held  that  it  goes  in  bar,  becaufe  it  was  given  upon  a  pka  in 
bar ;  contra  where  it  is  given  upon  ^plea  to  the  writ ;  for  thefe  words 
(eat  inde  fine  die)  {hall  have  relation  to  the  plea  or  demurrer^  and 
the  demurrer  fuppofed  was  upon  a  bar  \  quod  nota ;  but  it  was  not 
adjudeed.  Bn  Judgment,  pK  i6*  cites  3  H.  4.  n.— --^Bat  it 
fhould  be  i2.b.pl.  13. 

4.  In  cafe  upon  a  promife  by  A.  againft  B.  he  recovered  86/. 
upon  which  W«  R.  and  W.  S.  affirmed  a  plaint  of  debi  in  London^ 
and  attached  the  86  /•  in  the  hands  of  B.  and  had  execution.  A. 
brought  fii,  fa.  againft  B.'^B.  pleaded  the  Jaid  execution  upon  the 
attacnment;  A,  demurred;  and  the  plea  was  adjudged  ill;  for  a 
dutv  which  accrues  bjr  matter  of  record,  cannot  be  attached  by  the 
cuftom  oi  London.  And  the  law  is  clear,  that  judgments  in  the 
kind's  courts  ought  not,  nor  cannot,  by  fuch  particular  cuftoms, 
be  defeated  and  avoided.  Le.  29.  Trin.  27  Eliz.  B.  R.  Floud  v. 
Perrot*  And  there  it  was  (aid  to  be  adjudged  in  a  weftem 
cafe,  that  the  cuftom  of  attachment  cannot  reach  any  thing  of  fo 
high  a  nature  as  a  record  is.    Ibid.  30. 

5.  In  fcim  fa*  upon  a  recognizance  in  chancery,  the  defendant 
pleaded  to  ilTuc,  and  was  fent  into  B.  R.  to  be  tried,  and  judgment 
for  him  there.  Plaintiff  brought  debt  in  C.  B.  upon  this  judgment^ 
and  bad  judgment.  And  afier  brought  fci.  fa,  in  B.  R.  to  have  eX" 
4cution  there.  Defendant  pleaded  in  bar  the  recovery  in  C.  B. 
But  the  whole  Court  held  it  no  plea,  becaufe  one  judgment  cannot 
determine  another  judgment,  which  is  of  equal  nature ;  and  the 
plaintiff  had  judgment.  Cro.  £.  817.  Pafch.  43  Eliz.  Frefton 
Y*  Perton. 


(Q^  3)  Judgment  or  Recovery  in  one  Adion  where 
-a  Bar  in  another,   though  brought  in  a  different 
County y  of  the  fame  Thing. 

«•  d^A  '■«  S.  I .      ASSISE  in  the  county  of  B.  the  tenant  pUaded  in  bar  a  r*. 

S^Srl  ^  '7'rr  h  "ffifi  h  ^im  agahjithe  plaintiff  €.fj<«*^}»^ 
tcvery  in  m-  stents  tn  the  cQunty  of  O.  and  that  this  .now  plaintiv  then  teoanii 
tib€rai]ifeQi  plcadcd  In  boT  bv  rclcafe  of  the  anccilor  of  the  plaintiff  with  war- 


3[uug:ment^  609 

ranty  which  was  voided  by  nonage,  and  this  found  for  the  plaintifF,  tenements 
by  which  he  recovered  aeainft  diis  plaintiff;  judgment  if  where  he  ^^^^^^'^J 
accepted  the  land  to  be  in  the  county  of  O.  he  jhall  he  now  received  to  *  jf^*,*/;  "*" 
fay  that  it  lies  in  the  county  ofB.     And  by  the  opinion  of  Wilby  anU//>f /«»«« 
and  Stone  if  this  land  was  then  put  in  view^  the  plaintiff  (hall  be  {'""".'^^  f^' 
bound  by  the  recovery,  though  the  lands  lie  in  another  county;  agooj[iica; 
but  qusere,  for  per  Grene  it  cannot  be  intended  one  and  the  fame  per  Cur. 
land.    Br,  Judgment,  pi.  62.  cites  18  Aff.  16.— -and  fo  it  was  thourhthey 
faid  in  C.  B.  anno  24  H.  8.  Ibid.  verre^vni's : 

quod  noci.     Br.  Judgment,  pi.  11.  cites  44  E.  3. 45*  S«  P.  ibid,  pi,  115.  cites  44  Aff.  19. 

but  Brook  fays  quod  iniruiD,  for  the  Und  in  S.  and  the  land  in  D.  cannot  be  iiitendcil  one  and  the 
fame  land  ;  and  in  the  time  of  H.  8.  Shelly  Juftice  was  ftrong  that  it  is  not  good  -^^-  ^^ 

land  in  N,  the  (Ufemdant  faid  that  at  another  time  be  himfelf  btohgbl  ajjijt  of  the  fume  Lmd  in  H.  a^Jirji  the 
JamtpUintiffy  and  thofe  lands  ^«/  m  viVnr,  and  this  irow  fLintiff  took  the  tenant  y  upon  him  and  piaded  m 
tar  and  faid  that  //.  and  M  were  9ne  and  tie  fame  vilif  and  a  town  by  the  one  natnc  and  by  the  other  y  and  that 
^,  brought formeehnof  thofe  tin  mentSf  and  p/eaeUd^ertain,  &>.  und  recovered  by  a^ion  trie'/t  and  the  efiate-of 
the  plMKtiJf  mffne  between  the  titii  of  the  faid  j^,  and  Lis  recirjety^  judgment  if  of  fuch  cftate  [he  Ihall' 
have]  aflife  ;  to  which  the  othttfaid  that  euch  of  the  faid  H  and  N.  Wtre  vHh  ofthentflves,  attdfi  to  if- 
fue,  and  it  viis  found  that  tlicy  were  fvtral  vilh^  ardthefzifm  and  diffetjin^  by  which  it  wot  itwaufcd  that 
ihi  tenant  then  p/^intiff  reiorft  ^  !kni\  becaufe  he  has  recovered  the  f:)aieUnds  a^^infl  the  pbintilHiinv- 
felf  in  H.  judgment  if  afiTirp,  and  the  jultices  held  that  this  recovery  of  land  irt  H.  is  •  no  i»lc3  in 
afltfc  of  land  in  N.  and  therefore  tlicy  awarded  the  affifc,  quod  nota  j  and  well  as  it  feems  lu  ij', 
and  fo  held  Shelley  juHice  ftrongly,  24  H.  8.  but  faid  here  that  the  contrary  is  in  19  B.  3.  but  M. 

IP  E.  1.  agrees  with  thib.    Br.  judgment,  pi.  66.  cites  23  Alf.  16. "^  S.  P.  For  recovery 

of  land  in  H.  cannot  be  extended  to  land  in  N.  notu-ithftandins  that  //.  be  a  Uimlet  rf  N.    For  p:  C- 
cipo  (hall  be  brought  in  tlie  vill  and  not  in  the  hamlet.    Br.  Judgment,  pi.  6c.  cites  14  AlT.  9. 

2*  A  recovery  upon  bailment  in  the  county  of  D.  is  no  bar  of  other  [  6X0  ] 
demand  of  the  fame  chattel  in  the  county  of  S,  upon  bailment  there. 
Br.  fiarre,  pi.  29.  cites  21  H.  6.  35. 

3,  So  in  trefpafs  in  Middlefex  it  is  no  plea  that  the  plaintiff  has  re^ 
covered  for  the  fame  trefpafs  in  Surry  j  for  it  cannot  be  intended  one 
and  the  fame  trefpafs,  and  the  jury  of  one  county  cannot  find  the 
defendant  guilty  in  another  county  upon  pain  of  attaint,  and  this- is 
of  battery  which  is  local;  but  contrary  it  feems  in  trefpafs  upon  the 
cafe  upon  affumpfit  and  fuch  liice,  which  are  nut  local ;  per  all  the 
juiUces  and  all  others.    Br.  l>efpafs,  pL  269.  cites  4  H.  7.  5*  • 


(Qi  4)  Judgment  or  Recovery  in  one  Aftion  where 
a  Bar  in  another  \  being  brought  by  the  fame  or  by 
different  Perfons. 

I.  J  N  cui  in  vita^  the  tenant  pleaded  that  N.  brought  ajfife  againji 
•^  him  pending  this  writ  of  a  diffeiftn  before  the  title  of  the  deman- 
dant  and  he  came  and  traverfed  the  atlionj  and  found  againji  him  by 
verdi^j'and  the  demandant  recovered^  and  fo  the  tenant  has  \oi\  the 
tenements  pending  this  writ,  judgment  of  the  writ;  and- becaufe 
he  traverfed  the  aaion,  fo  no  default  in  him,  therefore  die  writ  was 
abated ;  Brook  lays,  he  wonders  that  he  did  not  allege  that  the^laln- 
tiffin  the  afftfe  entrfd  or  fued  execution^  for  otherwife  it  (hall  not 
abate  the  writ  by  the  judgment  oaly,  a$  it  feemSi^  Br.  Brief,  pL 
154.  cites  ;ti  £.  3.  39. 

3  B  2  2.  Scii« 


6io  Sutjgment 

So  of  a  re-  2.  Scirt  facias  agatnfi  baron  and  feme  who  made  default ;  xhtfente 
^^fmU  for  ^^^  received  and  pleaded  a  recovery  by  a  Jlranger  to  the  writ  by  am- 
thofc  arc  ther  aflion^  whojued  execution  \  and  bccaufc  the  recovery  was  upon 
the  defaults  nient  dcdire  and  no  title  alUged^  therefore  no  plea-     Br.  Brief,  pL 

.nl^t-'B"      108.  Cites  7  H.  4.  IS. 

ihiJ.  C'^ntrA  vpon  title  ti  Uti,  and  execution  fucd.    Br.  Ihid.         ■  Put  where  the  onefues  exeiv- 

ihrtf  atJ  tU  firji  unnnt  ttmains  un.intf  there  he  (h.ill  be  Jifcliarged  of  the  damages  where  no  default 
is  in  him  ;  and  upon  this  plea  hcflyallcpncluAe  ft  the  wtit,  and  tlie  rcdfon  feems  to  be  becaofe  it 
aniuunts  to  a  fpfd.  .1  nMt,tui  <  as  it  feems.    fir .  Ibid. 

Hut  if  a  tie-       3.  If  a  nian  miflakes  bis  declaration^  and  defendant  demur Sy  it  was 

fiu"ylTnd*  ^?'^  ^y  ^^^^  ^^'  J;  ^'^^  ^^^^  »s  HO  qucftion,  but  that  the  plain- 
Acftndjmt  tiffmav  fct  it  right  in  a  fecond  a£lion.  Mod.  207.  Triii.  27  Car. 
tahi  m  ad'  .  2.  C  B.  in  cafc  of  Lepping  v.  Kcdgewin. 

vanSagt  of  it 

hatphadi  a  plea  imh.tr ,  and  xYit  plaintiff  taket  jfttjandlhe  right  of  the  matter  i$ /flawrf/or  fir  d'fcitd^:n!\ 
ill  this  cafc  the  pialntfffln'jW  never  hrin}*  hii  a^ion  about  again ;  for  he  «  fji*>pp«d  by  the  vertk^l ;  per 
North  Ch.  J.  ihiJ.  ■     Or  if  pUint  ff  dtnMr  to  phahthar^  there  by  his  demuner  he  frnffrffls  the 

fiiti  if  imkU pitadulf  and  this  eflopps  him  as  much  as  a  verdict  would ;  but  if  the  plea  were  not 
good,  then  there  is  no  eftoppe!}  and  the  court  mufl  take  notice  of  the  defendant's  plea ;  for  U)>oa 
the  matter  ai  that  fdlts  out  to  he  good,  or  not|  the  fecond  action  will  be  maintainable  or  iiot :  per 
North)  to  which  all  the  otlter  jutlices  agreed.    Mod.  107.  ibid. 

4.  An  aSion  was  brought,  and  there  was  a  fauk  in  the  declara* 
tion  in  the  not  figning  of  a  good  breach  in  a  covenant  \  whereupon 
there  was  a  demurrer^  and  judgment  given  quod  querens  nil  capiat  per 
billam,  fedyxo  felfo  clatnore  iuojit  inde  in  mifericordia ;  afterwards 
the  plaintiit  ^rinrfi  another  action  for  the  fame  matter,  and  afjignid 
the  breach  as  it  ought  to  be,  whereupon  the  defendant  pleads  in  bar 
thefornur  a&ion^  and  that  it  was  barred  by  the  judgment  upon  the 
demurrer  \  the  plaintiff  repUei,  that  iti^  judgment  was  not  given  upon 
the  merits  of  the  caufe,  but  upon  a  miftalce  in  the  declaration,  in  not 
faying  [and  fo  fet  forth  how  it  fhould  have  been]  the  defendant  de- 
murred, alleging,  that  the  firfl  Judgment  ivas  a  bar,  but  the  court 
fave  judgment  for  the  plaintrla.  2  L.  P.  R.  107.  cites  Hill.  34 
I  35  Car.  2.  B.  R.  Rot.  .847. 


[611]  (R)  In  what  Cafes  a  Judgment  will  bar  a  new  Ac-- 
secPrefen-  tioH.     [/«  the  Cofe  of  the  KingJ\ 

[  I.  T  F  a  quare  impedit  be  abated  by  plea  it  will  bar  the  king  to 
X  have  new  adlion.     3  H.  4.  3.  11.  b,  ] 
[  2.  In  quare  impedit  by  the  king^  if  they  are  at  ijffiie  upon  plea  in 
ebatenunt  and  found  againft  hintj  be  ihall  not  have  new  ail^ozu     3 
H.4.  Ji*b.j 


(R.2) 


3fuBgment;  6ii 


(R.  2)  Pleadings.  Bar.  Judgment  in  one  Ac- 
tion, bow  to  be  pleaded  in  Bar  of  another  ASiion  ; 
and  without  Execution  or  not. 

J.  T  N  ward^  the  defendant  pleaded  /Atf/  before  this  writ  purchafed 
^  y.  N.  brought  writ  rfward  againft  the  defendant  itnd  reco" 
vered  the  ward  by  judgment  pending  this  writ,  judgment  of  tiie 
writ,  and  no  plea^  withoi^L  (aying  that  he  had  execution.  Br.  Brief, 
pi,  39.  cites  40  E,  3.  7. 

2.  In  debt,  if  a  man  pleads  a  rearuery  in  plea  real  or  petfonal^  it  Br.  Tref. 
is  no  plea   without  faying  that  he  had  execution ;  for  he  who  reco-  P*^- »  P*-  *<>• 
vers  and  does  not  take  execujtion  upon  it,  may  have  a  new  origi-  ^.'Ti!  &  40 
na],     Br.  Barre,  pi.  ii.  cites  43  £.  2.  2.  and  20  H.  6.  12.  ac-  £.  3.  ^^. 
cordingly.  39- 

3.  In  formedon  the  tenant  pleaded  that  pending  this  writ  J,  N. 
had  recovered  the  fame  land  in  demand  agciinjl  him  by  another  writ 
in  ^<7«^,  judgment  of  the  writ,  and  admitted  for  good  matter;  but 
quaare  if  htjhall  not  fay  that  he  who  recovered  had  entred  upon  him  f 
it  feems  that  he  fhall  for  without  execution  the  writ  is  not  abated. 
Br.  Brief,  pi.  85.  cites  49  E.  3.  20. 

4.  Trefpafs  the  defendant  pleaded  a  recovery  in  ceffavit  of  the 
fame  land  agalrfi  a  Jiranger^  and  the  pojfejjton  of  the  plaintiff  mefne 
between  the  title  of  the  ceffavit  and  the  recovery ;  per  Cur.  you  ought 
to  fay,  that  the  poffefiion  was  mefne  between  the  judgment  and  the 
execution.     For  where  the  aflion  is  founded  by  reafon  of  the  poffeff.on. 
as  in  ajpfe^  and  the  defendant  pleads  recovery  againft  a  {tranger, 
he  fhall  ray  that  the  poflefTion  of  the  plaintiff  was  me&ie  between 
the  jLidgment  and  the  execution,  but  otherwife  it  is  informedon^  and 
the  like  ;  for  there  upon  recovery  pleaded  againft  a  ftranger  he  fhall 
fay,  that  the  gift  was  mefne  between  the  titk,  the  recovery. and  the 
judgment }  quod  n©ta,  by  which  he  laid  accordingly.     Br.  Judg- 
ment, pi.  83.  cites  21  E.  4.  52, 

5.  The  plaintiff  recovered^  and  had  damages  afTefTed,  and  after-  J^'"s  cafe  I« 
wards  he  brought  an  adtion  of  debt  for  thofe  damages;  the  defen-  p,;  *^^'  ^• 
dapt  pleaded  that  after  the  judgment  the  plaintiff  had  fued  forth  an  PaVch*  13 
elegit^  which  Vfzs  ferved^but  he  did  not  mention^  that  it  was  returned^  Ellz.  and 
4nd  yet  it  was  adjudged  a  good  plea,  becaufe  it  appears  on  record,  fenj,||j*  ^°" 
that  he  made  his  eledtion,  what  execution  to  have.  Nelf.  Abr.  tit.  pieaiied  in 

Judgment,  (Dj  pi.  I.  cites  D.  2QQ.  bir,as!icie, 

^'  and  that 

the  fheriff  delivered  the  moiety  <if  the  land  extended  to  the  plaintiff  witliout  fhewingthe  return 
thereof;  ajid  then  fays,  quasre  if  it  he  bar,  an  J  th.it  it  feems  it  is ;  for  the  plaintiff  cannot  vary  in 
the  filing  oyt  execution  fru:n  tliat  of  u'hich  he  has  made  his  eled^ion  of  record,  &c.  idco  quaere. 
■  hifcirefac,  upon  a  rccovc:  y  of  debt  and  damages,  defendant  fUadtdtbat  tit  aiothir  time  th 

plaintiff fuid fcl,  fa,  and  tU Jf-friiT tivicd  the  monies^  judgment,  &C.  And  there  it  JS  faid  that  f*  ftt^  is 
nut  of  record  tilt  t)ie  return  c)f  it.    Br.  Execution,  pi.  6.  cites  20  H.  6.  24,  25,  and  26.  And 

fhe  fame  law  ii  faid  to  be  of  ia,f,i.  anno  37  H.  8.  nnd  it  is  not  adjudged  in  the  principal  cafe  ; 
but  in  zi  H>  6.  5.  it  was  rehear4d  again,  »nd  there  the  plaintiff  was  compelled  to  anfwer  the  de- 
fendant's plea,  and  therefore  a  good  plea,  and  fo  it  feems  upop  t<«lcing.tbe  body  upon  a  c:i.  fa. 
wjiere  no  wri:  is  returned  :  but  it  wa^  faid  in  21 U.  6.  5.  tlut  in  19  £t  3*  it  was  adjudged  no  pica 

3  B  3  (S)  Whcq 


6i2  SftiDgment 


(S)   When  Jid/I  Judgment  is  given. 

!•  T  F  damages  an  the  principal  thing  to  be  recovered,  then  the 
A  full  judgment  is  not  given  till  they  are  returned \  but  in  debt 
whsre  a  certain  fum  is  demanded  it  is  othcrwife.    Le.  309.  Pafch.  35 
£liz.  C.  B.  Bighton  v.  Sawle. 

(T)  In  what  Cafes,  one  orfeveral  Judgments  (hall 
be  given  i  and  what  fhall  be  faid  one,  and  what 
ieveral  Judgments. 

X.  CJ^R  ESP  JS  S  againft  two  de  parco  fra£lo  and  chafinjg  his 
^  deer,  the  one  was  found  guilty  at  another  day  alone^  without 
his  companion.^  and  the  other  was  likewije  found  guilty  at  another  day 
alone^  the  firft  not  being  widi  him,  ana  fo  feveraJ  treipafles,  and  yet 
tlie  plaintiff  had  judgment  to  recover  again/i  each  feparatcfyy  and 
was  amerced  againft  them  feveraUy.  Br.  Judgment,  pK  90.  cites 
47  E- 5.  10. 

2.  In  debt  upon  obligation  by  Jeveral  praecipes  there  (hall  be  ieveral 
judgments,  and  feveial  damages  given,  though  but  only  on^  ex« 
ecution  at  the  peril  of  the  plaintiff  Br.  Judgment,  pi.  23.  cites  14 
H.  4.  22, 

3.  In  detinue  of  deeds  the  plaintiff  and  the  garnifhee  are  at  iffuc 
which  paffes  for  the  ^z\Txt\%  judgment  if  tb^  deed  jliall  be  againft 
the  defendant  and  of  the  damages  againji  the  gamijbee.  Br,  Judg- 
ment, pi.  28.  cites  7  H.  6.  45. 

A>bnn.TSA  4*  In  quare  impedit  the  plaintiff  may  have  writ  to  the  bifhop, 

quarc  im-  and  writ  of  inquiry  of  damages,  and  fo  Ihall  have  two  judgments  in 

E^'ft  B.  ^"^  ^'^  '^'  f^"^  aSliony  fo  in  dower j  writ  of  mefne^  and  writ  of 

am)  B.  ward  I  for  after  the  damages  inquired,  the  plaintiff  fhallhave  judg- 

brings  an  ment  of  the  damages.    Br.  Quare  Impedit,  pi.  132,  cites  13  E. 

atHfe  of <lar-    .    - 

rein  pre-        ^*  /• 

f<rntment  ngainft  A.  both  for  one  prefentment,  B.  hath  jtid?niefit  in  his  fuit,  A.  is  nonfoit.    B« 

Ihall  havtf  two  judgments,  both  of  writs  to  the  biAiopi  and  v^its  for  damages.    Hub.  1 94.  in  cafe 

of  Winchcombe.  v*  Pnllcfton. 


Trcfpafs  A-       5.  Where  an  aSion  is  againft  two  for  z  Joint  trefpafs  of  battery, 

"~ ^  -       .      -       'one  and 

^or  the  da^ 


aiTti  rlie^°'  though  th^y  fever  inplea^  yet  when  they  are  found  guilty  of 
trefpafs  is  the  ume  battery,  6ne  judgment  only  ought  to  be  given /^r 
fwmdt->ht  magesj  and  the  plaintiff  ought  to  make  his  ele£fion  againft  whom 
wJ'J'i  ^^  would  tAke  bis  judgment,  and  fo  a  former  judgment  was  re- 
anTicvcral*  verfed.  Cra  J.  118.  Pafch.  4  Jac,  B.  R.  Crane  and  Hill  v.  Hum* 

damages  are   bcrftone. 

jjivcn  ;  the 

plaintiff  (haU  have  two  judgmenti  for  the  damages,  and  one  for  the  cofts^  and  the  plaintifT  ihall  not 

be  amerced  ;  fur  the  day  is  not  material  in  trefpdfs>  fo  that  the  ^oq  is  hroQ^bt  after  the  trefjpafs 

was  cuqiinitttd.    Jeok.  269.  pi*  86f 

«.  A 


6.  A  feme  recovered  in  dower^  and  had  judgirent  and  writ  to  en-  ^^-  3'-  s. 
quire  of  the  dainageSy  (the  judgment  being  by  default)  and  error  ^^  ^^^ 
brought,  and  pending  the  ejrroj*,  ch^  tenant  in  the  firft  aflion  died ;  worth  v. 
the  judgment  is  affirmed,  and  execution  of  the  lands  and  fci,  ft.  Roberts. 
againft  the  heir,  to  (hew  caufe  why  the  demandant  (hould  not  have 
damages.    And  the  doubt  was,  whether  damages  (hould  be  reco- 
vered, the  tenant  dying  before  they  were  afccrtaincd.     And  after  fe- 
veral  arguments  it  was  adjudged  per  Cur.  that  in  this  cafe  no  dama- 
ges (hall  be  recovered ;  tor  the  judgment  at  the  time  of  the  tenant's  , 
death  was  wholly  compleat  as  to  the  land,  and  not  as  to  the  damages. 
And  the  judgment  to  recover  the  land^  and  to  recover  the  damages 
are  two  diftinS  judgments.     And  when  the  tenant  died  before  L  613  J 
judgment  given  as  to  the  damages,  this   remained   a  judgment 
at  commou  law.     Sid.  i88.  Pafch.  16  Car.  2.  S»  R.    Ale.vay  v. 
Roberts. 


(T.  2)    In  what  Court  Judgment  (hall  be  given,     sce(u) 

X.  \\7  HERE  error  is  in  C  B.  and  a  writ  of  error  is  brought  ^*"  where 
^^    thereof  in  B.  R.  there  if  tht  judgment  be  ajirmed,  execu-  J^;j;;i^  j;;.;' 
tion  ihall  be  fued  in  B.  It.  Br.  Error,  pi.  82.  cites  15  £.  4.  x8.  andMhtof 
per  Catefbv.  «»»o»* 

■^  '  brought  be- 

fore the  chancellor  aoJ  treafurcr  there,  when  ju<l,qinent  is  given  by  them,  al/JhoII  b^  renkt*uUAb*m 
fttre  the  baiortiy  anJ  there  execution  ihall  he  n^ile  iy  exprcft  wv  Ji  cj  :fh  0  tiue,  nnd  there  per  Urfwick 
Ch.  fiarou,  the  plaintiff  in  writ  of  error  in  fnch  a  matter  was  nutifuiCed.  Br.  Ibid. 

2.  If  office  be  traverfed  in  chancery^  and  they  arc  at  iflue,  and  the 
record  is  fent  into  B,  R.  to  be  tried,  (as  it  ought)  arid  there  it  is 
found  for  the  plaintiffii  he  Jhall  have  judgment  there^  and  the  record 
ihall  not  be  (ent  iqto  chazicery  again  to  give  judgment  there ;  for 
the  one  and  the  other  is  coram  rege.  Br.  Judgment,  pL  135.  cites 
21  H.  7.  35. 

•  3.  Scire  facias  was  brought  in  the  peity^hag  in  chancery^  and  as  Wod,  19.8. 
to  part  iffue  was  joined  and  demurrer  joined  as  to  the  othar  part*  '^^  ^/^ 
The  record  yf?sfent  into  B.  R.  to  try  the  ijfue  which  was  done  and 
Verdi£l  given ;  and  then  they  argued  the  demurrer  in  £,  R.  and 
A  R,  gave  judgment  upon  both.  It  was  obje&ed  that  the  fending 
the  iflue  hither  was,  b^aufe  chancery  cannot  try  it,  but  that  the 
judgment  ought  to  be  given,  and  the  demurrer  argued  there.  But 
it  was,  after  argument,  rclblved  that  die  judgment  was  well  gtven 
in  B.  R.  upon  both,  though  chancerv  might  have  given  judgment 
tipon  the  demurrer,  before  it  came  nithcr.  Lev*  283.  nill.  21  ^ 
2^2  Car.  2.  ^,  I^.  JeiFerfon  v*  Da^fon. 


384^  (T.3)  Giv« 


i5i3  3mtn^^ 
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(T.  3)     Given  by  fever al^    Where  one  had  no  Au^ 

tbority. 

5«anmqui.  I.  T  N  ndiffetjin^  error  is  brought;  the  error  affigned  is, that  A. 
f  "°j  hT*  ^^  ^^  ^       *^  coroners  was  not  a  coroner,  and  yet  gav^ 

fore  the  r^  judgment.  This  is  error.  Where  two  join  in  judraieAt,  when 
reH€rcftbs  one  of  thetn  has  no  jurifdi£Uon  it  is  error.'  By  the  jultices  of  both 
€9untyy  and     bcnches.    Nemo  debet  fc  immifcere  rci  aliens.  Jenk.  90.  til.  74« 

^ibevirge,     ClteS  32  H.  6.  27. 

■where  the  bomiciA*  kum  in  tbt  ewnty ;  and  it  was  fo  entered  anc}  fo  certified.  This  is  error ;  for  the 
record  mud  he  believed.  Jenk<90*  pi.  74.— 5»  if  two  \Hnr{onsjMbmt\htTri{eitts^totbeoftitti.'' 
mtnt  of  A,  and  J9.— A.  B.  and  C.  make  the  award,  it  ii  void  ;  for  the  judgment  of  C.  mi(ht  fwajr 
the  cxhers.   Jenk.  90.  pL  74.  Andfi  of  a  recegnisiance  taken 'before  one  who  ba$  power,  and 

another  who  has  not  power«  it  is  worth  nothing.    Jenk.  90.  pi.  74*        ' 


(c.b)(S!b)  (U)  New  Judgment f  in  wh^t  Cafes  to  be  given,  apd 
Jlbn^A)'  where ^  and  bow, 

(*-)  .  .  • 

I.  T  F  judgment  be  revtrfed  in  A  i?.  fpr  error,  the  party  Jhall 
■*  proceed  thereat  and  Jhall  have  execution  there,     Br.  Jurifdi£lion, 

pi.  102.  (bis)  cites  21  K.  3.  46. — and  by  9  AiT.  8.  hz  may  proceed 

there  or  have  nevuorigtiiaL     Br.  ibid. 
^i  where  2.  Writ  of  error  is  brought  upon  an  ill  ijfue^  and  the  court  feeing 

\rJc^**  that  the  original  was  not  goody  (for  it  was  ex  ajftgnatimey  where  ii 
fikadsamill  Jhould  be  OX  dinujji9ne)f  therefore  they  relinquijhed  the  rrror  which 
^,  and  the  ^^^as  affigned,  and  abated  the  writ^  quod  nota,  and  they  ihali  give 
iba/t^'di'  ^"^^  judgment  in  B.  R.  upon  the  error,  as  ought  to  have  been  given 
mmdoKt  in  C.  B.  if  the  court  there  had  not  erred,  be  it  upon  demurrer  or 
Jbaiiii  bar-  iffuc  J  for  in  C.  B.  the  juftices  ought  not  to  bar  the  demandant 
InB^K^^  upon  an  ill  original,  but  if  they  fee  it  they  ought  to  abate  it,  though 
upon  error  the  parties  admit  it,  and  ought  to  ^ve  fuch  judgment  as  C.  B. 
thereof  they  who  erred,  ought  to  have  given.     Bi".  Error,  pi.  105.  cites  38  H. 

numduMt  rte«vir,    Br.  ibid.  j4nd  fo  fee  that  the  jud^ntrH  inwtit  of  er*«r,  h  not  miy  to  rcveijt  the 

gtroHtoatjudpHCHtf  and  to  rtfiotf  the  party  to  that  which  bt  bad  ioft ;  but  to  pifeftfch  jud»mntt  as  tb$  cnurt 
^boeirtd  ought  to  bavegivtnf  quod  fuit  concRlTuro  per  oroneS|  and  fo  the  opinion  is*  (hat  the  writ 
fhall  abate»  tliough  the  party  admits  it,  and  though  it  was  inA  aifi^ncd  for  error.  Br.  Ibid.  ' 

*[6i4] 

^    3«  If  a  man  be  outlawed  in  an  a^ion  perfinaU  and  brings  a  writ 

of  error  J  by  which  the  record  is  removed^  and  he  obtains  a  pardon^ 

and  brings  fcire  faciasj  the  plaintiff  may  now  declare  in  B*  It.  not- 

fsE'Z'  !»•  withftanding  that  the  ffatute  of*        is,  that  he  Jhall  render  binfelf 

to  the  prifon  of  the  court  where  the  exigent  ijfuedi  per  Fairfax,  quod 

non  negatur.     Br.  Error,  pi.  133.  cites  i  H.  7.  12. 

a  Siund.  4*  Where  a  writ  in  a  real  action  is  abated  by  judgment  in  C  B* 

2  56.  cites      4ind  upon  error  brought  in  B*  IL  this  judgment  is  reverfed^  and  the 

f'xy^tb^^,  WJtit  is  adjudge^  good,  now  B.R«  flydl  proceed  upon  diis  writ,  an4 

K.lhaU     •'  .    .       ,  .  ^ 

X 
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i^  not  reftrained  by  magna  charta,  nc  curia  domini  regis  deficcrct  S'^e  fuch 

ill juftitia  exhibenda.  4 Inft.  li^  ...  iso"!?^ 

5.  Where  ^  wrjt  oftrr^or  is  brought  returnable  in  parliament  upon   ought  to 
a  judgment  given  in  this  court,  and  the  judgment  is  affirmed  or  re-  i»ve  given 
verfed  in  parliament,  there  comes  then  an  order  from  the  Houfe  of  l^A^^^L^j^ 
Lords,  diretted  to  this  courtyjggnifymg  either  the  affirmation  or  rever-  ti,c  wrir. 
fal  of  the  judgment,  which  affirmation  or  reverfal/V  entered  upon  the 

record  from  whence  the  writ  of  error  was  tranfcribed,  fo  that  this 
court  may,  if  affirmed,  award  execution  thereupon ;  if  reverfed, 
award  a  writ  of  fci.  fa.  for  reftitution  thereupon,  if  the  money  be 
levied,  or  elfe  give  fuch  judgment  thereupon  as  ought  to  have  been 
given.  Hill.  23  Car.  i.  B.  R.  For  execution  ought  always  to 
ifTue  out  of  this  court  where  the  judgment  was  given,  upon  the 
affirming  thereof;  and  the  writ  of  error  was  only  to  try  whether 
the  judgment  was  good ;  and  not  to  alter  the  way  in  making  out  of 
/execution.  2  L.  P.  R.  1 1 5. 

6.  In  cafe  of  an  indi^ment^  if  the  error  is  only  in  the  judgment^ 
the  indi£lment  (hall  ftand>  and  new  judgment  ihaii  be  given  and  en- 
tered, and  therefore  the  Court  faid,  that  if  defendant  will  hear  a  new 
judgment  he  ought  to  come  here,  and  they  will  give  new  judg- 
ment againll  him.  Mich.  16  Car.  2.  in  B.  R«  Sid.  219.  King 
v.  Pym, 

7.  Judgment  in  waft  was  given  in  London  for  the  plaintiff  by  And  though 
diredtion  of  the  deputy  recorder,  and  afterwards  arreftcd  by  the  re-  *'^  '.**"  ^*'* 
corder.     Upon  which  the  plaintitf'  brought  error  before  commijjionersy  the  cafl^inf 
pjfigned  at  St.  Martinis  le  Grand,     And  among  other  things  it  Dyer,  iJut 
was  refolved,  that  the  judges  commiffioners  ought  not  only  to  reverfe  ^^^T*"^  * 
the  judgment  in  the  hufiin^j  given  for  the  defendant y  by  which  the  fu/ffLj,^    " 
plaintiff  was  barred,  and  fo  reftore  the  plaintiff  to  his  adiion,  but  r^^im 
ought  alfo  to  give  fuch  judgment^  upon  the  record  before  them,  as  **'*o"siit  upm 
the  court  ofhufiings  ou?J)t  to  have  given  ;  and  accordingly  they  gave  'ZVi^h' 
judgment  for  the  p]aintiff  upon  the  firft  verdi<^.     2  Saund.  256.  pt^^cf  iand 
Mich.  22  Car.  2.  .Green  v.  Coles.  "» -'-''•'  A. 

the  H^mviH'iii  it  harrttt  by  it,  vct  the  demandant  (hall  onW  be  n/kretito  hit  aaioti,  if  the  jiufgmcri.t  he 
CI  roncous  ami  fball  »'^  txivf  JMUrnrn:  :o  r  .ova  J.ijin  of  the  l.ind,  hecaufc  in  fuch  cafe,  a<;  ilie  htxvk 
fays,  a  record  (hall  be  of  lands  of  atjcent  demcfnc  out  of  the  court  of  ancient  demei'ne,  as  w;t( 
>jrged  ;  yet  it  was  anfwercd  by  thr  judges,  ihat  the  commifiion  (Hte^,ii  ti  ttxnt  to  r.um.ine  cnon^  kj>s 
Adapted  and  ncajmnnduiii  for  tt't  liiy  9/  l^jdo'ty  ammunMrg  them  to  do  pLnam  attd  ithrem  }  tfltti.tm  t'> 
tbe  parties,  which  tl)cy  do  not  do  unJcfs  they  give  judgment  for  the  plainti/f,  as  well  .'.s  levei-fe 
the  judgment  f^iven  againft  him  ;  and  as  the  cafe  now  is,  if  tliey  do  not  give  judgment  for  him  the 

court  *  of  huftinj*  canno:,.inJ  fo  there  OiaU  be  a  failure  of  right.  2  Saund.  256. Lcuni  f.jys 

the  giving  juds'««nt  ft)r  the  plainiiff  was  by  virtuu  of  the  words  in  the  writ  of  error,  viz.  »/ 1./* 
teriutfiK'Jvti  fuod  ad  j-'JIttiim  pfriin-t  [  cundum  l.gtt  ttgm  <Sf  confmrt^dinim  civittttispt'a^di^'.  And  though 
no  precedent  was  produced  of  fuch  thing  done  before,  yet  the  judges  commiifioneib  faid,  ther 
would  prefoxne  the  cufloms  of  London  to  be  according  to  the  common  Jaw,  if  no  prifcedenc  be 
fliewn  to  the  contrary.     Lev.  ^  10.  Hilt.  22  •&  23  Car.  2.   Cole  v.  I^rtrn  |  Tl.^  >..,f^ 

wherein  this  Is,  and  which  point  fecnas  to  be  a  nota  of  the  reporter,  is  D.  373.  b.  pi.  13.  Mich. 
22  k  23  £liz.  in  an  Anon.  caie.  *riC       1 

8.  If  a  judgment  be  below^or  the  pUintiffy  and  error  is  brought,  JSat  if  the 
and  that  judgment  reverfed^  yet  if  the  record  will  warrant  it,  the  i»«^smeiit 
Gowrt  ought  to  give  a  new  judgment  fir  the  plaintijf.    i  Salk.  401.  ^Jl'Z'nfi* 
Pafcb.  I  Annae,    B.  R.     Anon.  7h,pf2ri^f 

of  ih«  caufe  that  ought  to  be  reverfed,  and  no  new  indgment  given  for  the  plaintiff.  1  Salk.  401 
5»  C,  if  an  r/rawwui  judgment  be  givca  fvr  diftfuianf,  and  it  u  rrvn/cd,  and  tbt  mti/s  *ppcar, 

•  *■*■•'  ■'   ^  * 

Jtr 


6i5  3u])0ment 

fur  the  pUintijf,  he  ihall  htvc  judgment.  Ibid.— -5k/  //  the  morifs :«  agaitifi  the  phintiff^  the  defen- 
\laiu  Ihall  have  a  ntw  judgment.  So  it  is  in  the  Exchequer  Chamber ;  tor  thef  are  to  reform  aft 
well  as  affinxi  or  reverfe  it.    i  Salk.  401.  S.  C. 

Skin.  516.  9*  Judgment  in  ejUimint  was  given  in  B.  R.  for  the  difendma. 
s.  c.  f.iys      The  Houie  of  Lords  reverftd  thtju^menU  The  plaintiff  applied  to 

CO*'  '*^de-  ^'  ^'  ^®  ^^^^^  "P  ^^  judgment  given  by  the  Lords,  and  it  was  ur- 

clared  they  gcd  that  a  judgment  muft  be  given  either  by  the  Lords  or  B.  R.  and 

would  not  that  the  Lords  canilot,  becaufe  they  have  only  a  tranfcript  of  the  re- 

V^  ^cnr  ^^""^^  ^"^  therefore  B.  R.  muft,  leaft  there  be  a  defed  of  juftice, 

uponwhich  Holt  Ch.  J*  ikld,  that  the  Lords  have,  in  judgment  of  law,  the  very 

titpUihtiff  record  before  them  \  for  the  writ  (ays  recordum  &  proceflum,  and 

,fr..7/r//*  j^^j.  tranfcriptum.    And  the  Court  aereed  that  they  cannot  enter  a 

flfljXrJoK  new  judgment  for  the  plaintiffs  becaufe  when  they  have  given  judg- 

»ai>}  d  a  neiu  ment  on  the  original,  they  have  executed  their  wnole  authority,  and 

juJ^m^^t  tbere  is  no  precedent^  that  ever  5.  ^  entered  a  new  judgment  where 

record  in  judgment  given  here  was  revtrfed  in  paKliament.     And  afterwards  j 

p.iriiamciit,  the  Lords  upen  application  made  to  them,  entered  the  new  judgment^  \ 

the  uh.ch  I  Salk.  403,  Trin-  6  Ann»,  B.  R.  PhiUips  v.  Berry, 

%\\ty  car-  ^   ^  *  «  ^ 

ried  back,  thither,  after  haviDg  brought  it  out  of  the  parliament*  ia  order  to  lod^e  it  in  B«  R.  btti 

jt  w  as  never  brought  into  tlic  oliicc ;  per  Holt  Ch.  J.— Caah.  3 19,  S.  C. 

I 
S.  p.  I  10.  If  judgment  be  ^/v^yir  the  plaintiffs  and  that  be  reverfed  in 

Salk.  262.     error^  the  defendant  is  in  flatu  quo  thereby,  and  no  new  judgment  need 

^M^^B  r'^*  i^  given.     But  if  At  firft  judgment  be  given  for  the  defendant^  and 

Parker  V.      that  IS  rcverfcd,  a  new  judgment  muft  be  given  to  put  the  plaintiff 

Hyris.—      in  pofTeilion  of  what  he  demands,  per  Holt  Ch.  J.  i  Salk.  403.  iq 

And  fo  was  ^^^  ^f  «  phjUips  V.  Bury. 

done  in  par-  *  ' 

liament  onrevcrfal  of  a  judgment  given  in  B.  R.  Carth.  320.  •$.  C. 

In  ejea.  ji.  As  to  new  judgment  in  B»  R.  on  reverfal  in  parliament,  Hdt 

R**if*"ud  *-  ^^^^  **  Exchequer  Chamber  would  be  of  the  fame  nature  of  the 
ment  for  ^'  lords  houfe,  being  eroded  in  imitation  of  that  jurifdi&ion,  and  to  fup- 
the  defen-  ply  a  defed  in  intervals  of  parliament,  as  is  faid  in  the  recital  of 
***"f«^  ^'  ^^  ^^  •  ^"^  ^^  ^°  *  judgment  being  given  dc  novo  below,  tbere 
demurm  would  be  a  difference  where  judgment  is  given  upon  a  demurrer^ 
B.R.fhouid  and  where  upon  a  fpecial  verdi£f\  where  it  is  upon  a  demurrer, 
«"?«"; ^  the  courts  above  ought  to  give  a  judgment  for  the  plaintiff^  (if  they 
roent^;  b&.  reverfe  that  for  the  defendant)  and  then  it  is  fcnt  down,  and  a  writ 
caufe  the  of  enquiry  goes^  and  upon  that  the  court  below  give  a  final  judg- 
£.xch$fur  ment ;  but  where  it  is  upon  a  vertiil,  there  if  they  reverfe  a  judg- 
^^U  mt  a-  "^^"^  *cy  ought  to  give  the  fame  judgment  that  ought  to  have  been 
ward  a  writ  given  at  hrft,  and  that  judgment  ought  to  be  fent  to  thecourt  below, 
ofinjuiryof  j^j  thereupon  they  ought  to  award  execution;  for  it  is  not 
BuTi^Vhe  reafonable  to  expeS  the  court  below  Ihould  give  a  judgment 
judgment     Contrary  to  their  firft  judgment.  Skin.  514.  516.  Philips  v.  Bury. 


was  *  given 


oa  a  Tpecial  verdi^l,  the  Exchequer  Chamber  upon  reverfal  there,  fhall  give  judgment  and  enter 
it,    I  Salk.  403.  Trio.  6  AnnX|  B.  R.  Phillips  v.  Bury. 

*[6i6J 

12.  Where  upon  a  mon/lrans  de  droit  the  judgment  of  tbe  court 
is  erroneous,  if  the  remedy  be  proper  the  court  ought  to  give  a  new 
judgment.  Skin.  6x5,  6x6.  In  the  Banker'?  cafe. 

(W)  Silatian^ 


3fupffment*  '  6^6 


(W)  Relation,  to  what  Time. 

X»  T  F  a  writ  abates  itjball  have  relation  to  the  return  of  the  Jams 
-■■  writj  and  not  to  the  entire  term ;  fo  that  writ  purchafed  the 
fame  term,  bearing  tefte  after  the  fame  return  is  good.    Br.  Rela- 
tion, pi.  38.  cites  7  £.  3.  II.  and  Fitzh.  Brief,  433. 

2.  In  attaint,  the  tenant  pleaded^  that  her  baron^  party  to  the  writj  ^^'  J"**^ 
died  2jth  September^  judgment  of  the  writ;  the  plaintift' faid,  that  ^^.^ckcs 
be  is  alive,  and  they  had  day  in  cra/iin,  purijic,  and  at  the  day^  the  %i  £.  3. 16. 
plaintiff  confcfj'ed  that  the  baron  was  dead^  by  which  the  writ  abated^  ZT'^''' 
and  msfne  between  the  day  of  the  death  of  the  baron,  and  era/tin,  puri^     "^  *^^ 
fc.  the  plaintiff  brought  other  attaint  again/l  the  femefole^  and  flie  S.  C. 
pleaded,  that  this  was  purchafed  pending  the  firft  writ,  and  becaufe 
the  judgment  of  the  abatement  ofthefirji  writ  has  relation  to  the  day 
of  the  deaths  therefore  the  fecond  writ  good,  which  was  purchafed  be- 
fore the  judgment;  for  ^<&firjl  was  abated  in  law  before.     Br.  Re- 
lation, pi.  9.  cites  12  £.  3.  16.  [But  it  (hould  be  {ti  £.  3.  16.) 
and  there  is  no  fuch  year  in  the  book,  as  I2th.] 

3.vln  praecipe  quod  reddat  at  the  nifi  prius,  if  the  ♦  plaintiff  is  ^,9?^' 
nonfuited  and  purchafes  a  new  writy  bearing  tefte  mefne  between  the  v  «  «»  ^"*/ 
day  of  the  nifi  prius j  and  the  day  in  bank^  diis  is  purchafed  pending 
the  nrft  writ,  ^nd  dierefore  was  abated^  notwith (landing  thtjudg^ 
ment  given  at  the  day  in  bank ;  for  it  Jball  not  have  relation  to  the 
nijipriusy  nota.  Br.  Judgment,  pi.  44.  cites  40  £•  3.  38. 

4*  Special  fci.  fa.  is  brought  againfl:  executors  upon  recovery  ^^^whero 
againft  them  in  writ  of  debt,  and  at  tlie  day  of  the  writ  of  nifi  prius  p'oteaionts 
returned  after  verdidl  the  juftices  refpite  iudgrment,  and  writ  of  ^''/'^f'^'^'^y 
error  is  brought  upon  the  judgment  given  ni  the  writ  of  debt  bearing  the  Court 
tefte   the  fourth  day  from  the  return  of  the  writ  of  nifi  prius  in  takes  aa. 
the  fci.  fe.  yet  this  does  not  refpite  the  judgtnent  in  the  fcirefa*  a' d'^^^d 
For  when  it  is  given  \X  jhall  have  relation  to  the  firjl  day  of  the  ing  this  the 
writ  of  nifi  prius  returned.     Br.  Relation,  pi.  40.  cites  10  H.   prnceaion 
6. 6.  «i^'^,*^ 

yet  the  pro- 
teAion  fluU  be  allowed ;  for  the  jodgmenc  (hall  have  relation  to  the  iirft  day  when  it  wns  allow- 
able.  Ibid.^^«/ where  default  is  recorded  upon  tenant  f^r  Yijcy  at  //>»  a.iy,  <(jf./  afttr^  at  amtUr  d.iv  before 
judgment^  he  in  r  ever Jion  pray  if  be  rejcdvid^  he  (hill  not  be  refccivtfd.  Ihid.— /^"jt/ when  a  man  vou- 
tbii  rtcwdy  andfuilet  at  the  day  mf'oUh  is  teiordedgSLtid  befve  jud^mt'tt  be  br'w^i  in  t'.r  r,ro'd,  yet  judgment 
DiaU  be  given  upon  the  failure  of  the  record ;  for  ciiefe  judgments  IhaU  have  rcUcioii  to  die  firft 
diay»  when  the  court  might  lawfully  have  given  judgment.    Ibid. 

5.  If  a  judgment  be  on  zplea  in  bar,  then  it  (hall  have  relation 
to  the  plea,  and  fo  be  applied  to  that :  but  if  the  plea  be  to  the  writy 
then  the  judgment  fljall  be  applied  to  the  writ  only  and  not  in  bar. 
So  that  the  judgment  (ball  alwavs  have  relation  to  the  plea.  8  Rep. 
62.  Mich.  6  Jac.  Beecher's  caie. 

6.  A  judgment  fliall  relate  to  the  \  firjl  day  of  the  term  viz,  the  ^!^'9r'^?^* 
iffoign  day  ;  for  in  law  it  is  the  firft  day  of  the  term,  and  all  legal   v"co<,pcr. 
Z&s  (hall  have  relation  thereunto :  and  fo  Vijlatute  acknowledged  22  — Hntt.  954 
January^  which  was  mcfncr between  the  elibign  day  aad  the  firft  S:»ndford  v. 

day     ^•'l^^'"* 


6i6  :t^  3fuli9ment« 

But  in  B.  <]av  cf  full  term,  was  adjudged  to  be  poftponed  to  a  judgment  in 
R.  it  relates  debt  confefTed  the  23d  of  ^uary.  Hct.  72.  Hill.  3  Car,  C.  B, 
TJiir^'^   Stamford  V.  Cooper. 

the  *tenD.  L.  P.  R.  tit.  Juilgment,  106.— fS.  P.  Unlefc  there  is  a  nicmnraAJum  to  rtic  con-^ 
tnrff  as  where  there  is  ft  continuwce  of  the  caufe  until  another  d;iy  in  the  fame  term ;  per  Holt ' 
Ch.  J.  3  Salk.  sti. 

♦[617] 

7.  A  ruU  was  made  fc  enter  up  judgment  upon  an  old  warrant  of 
attorney,  upon  the  ufual  affidavit  that  the  party  was  alive  two  or 
three  days  before,  and  that  the  plaintiff  believed  him  to  be  then  liv- 
ing. In  faQ,  the  party  who  gave  the  wap^ant  of  attorney  to  confefe 
the  judgment,  was  dead  about  two  hours  before  the  motion  was  made 
for  the  n/le.     Upon  which  it  was  now  moved  to  difcharge  the 

-  rule,  as  obtained  irregularly,  by  a  furprife  and  impofition  upon  the 
court,  for  that  the  warrant  of  attorney  was  abfolutely  determined  by 
the  party's  death.  But  all  the  court  were  of  opinion  not  to  &u 
charge  the  rule ;  for  though  they  would  not  have  granted  it,  had 
they  been  apprifed  of  the  party's  death  at  the  time  of  the  motion,  yet 
^^^g  granted,  it  falls  under  the  maxim,  quod  fieri  non  debuit^fadum 
valet ;  and  the  judgment  is  made  good  by  relation ;  for  the  whole  • 
term  is  confidcred  in  law  but  as  one  day ;  and  all  proceedings  in  it 
have  relation  to  that  one  day,  which  is  the  firft  day;  therefore,  as 
the  party  v/as  alive  the  firft  day  of  the  term,  that  is  fufficient  to  (up- 
port  the  rule;  and  the  judgment  is  well  entered  up.  Mich.  1 1 
Geo.  2.  B.  R.  Chanccy  v.  Necdham. 

8.  A  bond  was  given  for  400/,  The  obligee  died  the  13/A  of 
March^  having  made  the  plaintiffs  his  execuiorf,  who  demanded 
the  money  from  the  obligor ;  but  he  not  being  able  to  pay  it  im- 
mediately, upon  the  third  of  April  gave  a  warrant  of  attorney  to  con^ 

fefs  ajudgtnent  for  the  debt  to  the  plaintijfs  at  their  fuit,  as  executors 
of  fcfr.  as  of  the  laft  Hillary  term,  the  next  Eafter  term,  or  any  other 
,  fubfequent  term.  Upon  the  ftventh  of  yfpril  they  entered  up  the 
judgment  as  of  laji  Hillary  term^  during  all  which  term  the  teftator 
was  alive.  I'his  appearing  to  the  court  upon  a  motion,  they 
were  ftrongly  of  opinion  to  fct  afide  the  judgment  as  being  ill 
entered;  for  the  warrant  is  to  coniefs  a  judgment  at  the  fuit  of 
the  plaintiffs  as  executors,  and  they  have  entered  it  up  of  a  term« 
when  the  teftator  was  alive,  at  which  time  they  were  not  in  be- 
ing as  executors,  and  therefore  could  not  be  made  plaindfB  by 
that  defcription.  And  though  judgment  was  a£hially  entered  in 
vacation-time,  when  there  were  fuch  perfons  executors  as  arc  there 
defcribed,  yet  it  being  a  judgment  of  the  preceding  term,  when  there 
were  not,  nor  could  be  any  fuch  perfons  in  being,  it  is  bad  by  the 
rule  of  relation.  Mich.  13  Geo.  2I  B.  R.  Gainfborough  v.  FoHiot. 
—Note,  afterwards  the  judgment  and  execution  ta^en  out  upon  it 
were  fet  afide. 


(W,  2)  ^rv/r/^rf 


3luD0ment  6i^ 


(W.  2)  Reverfed  for  Fraud  in  obtaining  it,  and 

How  it  (hall  be. 

!•  T\  ISCEIT  upon  a  recovery  by  default  in  quare  impedit',  xh^\!^l^ 

^  ^Q  Jheriff  returned  the  writferved^*  fc.  that  the  out  fum-  andfmallcft 
moTur  was  dead,  and  that  he  had  warned  the  other,  who  was  exa-  eUit  is  (fur 
mined,  andy^iV,  that  he  was  not  at  thefummons  \  and  the  pledges  upon  J|J^*fjJ"i\*" 
attachment  upon  their  examination ^/V,  that  they  knew  nothing  of  foiio,  and 
the  attachment ;  and  the  mainpernors  upon  the  dijirefs  faid^  that  they  the  year 
knew  nothing  rf  the  diftrefs.     And  it  was  awarded,  that  the  firft  /"^^^^j.^* 
judgment  be  reverfed,  and  that  he  be  rcftored  again  to  his  poflei&on,  ^  '^"  -'' 
and  have  writ  to  the  bifhop  to  remove  the  clerk.     Brook  fays 
quaere  well  \  for  it  feems  there,  that  the  parties  were  agreed,  and 
that  no  fuch  judgment  was  feen  before.     Br.  Difceit,  pi.  4.  cites  27 
H.  6.  5. 

2.  Difceit  was  brought  by  B.  againfl  C.  bccaufe  C  recovered  fOng.  (fc 
againft  him  in  pracipe  quodreddat  by  default,  f  And  [B]  had  f  pro-  *^«*"  *rc 
cefs  againft  Q  by*  venire  facias^  and  alfo  venire  facias  againfl  the  old  a  &^que^' 
Jheriffy  and  againft  the  fummoners  upon  the  original,  and  againft  the  recover,  per 
two  veiorsj  and  the  two  fummoners  returned  at  the  grand  cape,  and  venire  fa- 
they  made  default,  and  the  flheriff  returned  pledgees  upon  them,  and  Cu'Jlber-'"' 
diftrefs  liTued  againft  the  firft  demandant  and  others,  upon  which  ford  pro- 
comes  the  firft  demandant,  (now  defendant)  and  one  of  the  fummon-  thonotary 
ers  upon  the  original,  and  two  of  the  veiors  upon  the  grand  cape,  H.Vthe** 
and  the  defendant  faid,  that  W.  S.  who  appeared  as  fummoner  is  judgmentwM 
W.  S.  of  S.  and  he,  who  was  fummoner,  is  V7.  S.  of  C.     And  (o  y^**'  fwr^«« 
of  the  veiors  by  fuch  an  addition,  and  fo  of  the  others,  the  which  "^J*^^^?^, 
matter,  &c.    And  becaufe  the  fummoners  and  veiors  ftiall  not  be  ricuperatil' 
forced  to  come  at  another  time,  and  alfo  it  may  be  that  they  may  die,  nh  f^r^iiif^ 
Prifot,  by  the  advice  of  other  judges  examined  them,  who  faid,  that  fj^'^^' ',^|Jj 
they  knew  nothing  of  the  fummons  -,  and  it  was  faid  there,  that  in  that  where 
Cam.  Scacc.  it  was  the  opinion  of  all  upon  the  plea  fupra,  that  it  Ihall  ^e  loll  ./.?- 
be  tried  by  examination  of  the  juftices,  and  not  per  pais,  and  that  '^i(\Iy'^^* 
judgment  in  fuch  cafe  was  given,  quod  querens  recuperet  terram,  he  (hall  be 
and  that  the  defendant  and  fheriff  capiantur,     Br.  Difceit,  pi.  5.  reftorea  by 
cites  33  H.  6.  Q.  ^^f"^  ^^'•*'* 

*'*'  ^  above,  Sut 

'Uihfrt  U  loft  m  tlivaages  in  th  fi$ft  wiff  as  in  formedoo,  fcc.  the  jvAgmf»tJhoP.  bt  juodftiupfrct  tfrram, 
and  that  the  defendant  and  (heriff  capiantur  ut  fupra.  Kota  differentum.'  Ibid.— —And  it  is  faid  in 
Che  end  of  the  cafe  fupr»  of  33  H.  6. 43.  that  becaufe  the  d'fend.mt  at  the  vatirefacht,  tfr^mAufr^it.  * 
lim,  did  not  c^me  to  take  any  averment,  therefore  the  plaint^  recovered,  and  tbe  judc;ment  was  fwo  / 
y«.r.«;  rehabgat  ttnrmen$af  and  that  the  Iberiif  CApiatur,  and  the  fit  ft  jwifment  is  w  othit  t%nf«  r^voj  J 
exftrefs/yf  but  faid,  that  thefe  words  are  a  fufficient  reverfal  of  tha  judgment,  and  fo  fee  that  the 
flea  fupra  is  not  refi(ivjlfe,for  it  is  agfinfl  tk:  tetu*^nof  tktjiHriffi  for  he  hai  rctnmed,  that  ihofe  m  \»'o 
the  ftinimuns  by  veiors,  &c.  but  quer?  thereof,  for  it  fccms  thai  it  ftand<;  with  the  return  of  the  fhcs  iff, 
for  he  may  fummons  one  fore,  and  yet  another  fort  may  appear.    Ibid.  ^[6  i  SI 


ong 


(X)  Rcvirfed 


6iS  ^lUismeRt. 


•J 


(X)  Reverfedtn  Part^  or  in  alL 

UDGMENT  in  an  annuity  was  reverfcd  as  to  the  an^ 
_    nutty  and  damages^  and  good  for  the  arrearages.  Hoy,  117. 
Anon.— cites  14  E.  3.  Scire  fac,  I22. 
^tp«*  2«  By  a  writ  of  error   part  of  the   record  may  be  reverfed 

wrd*can  *'    ^^  ^^'^^  SP^  ^^  ^^^  ^^^ »   ^*  where  error  is  in  the  fuing  of 
not  he  re"      execution;  per  Paft.  quod  non  negatur.    Br.  Error,  pi.  7.  cites 

Terfed  in        9  H.  6.  38. 

part  for  en  or 

in  tly.  orU^itwl,    Cofitra  ui  tbi  ^roeeftf  or  in  fuing  tie  execufi^^    I1)id.  pi.  9.  cites  9  H.  6.  46. 

Where  there  is  aa  inror  iu  Itwin  a  record^  and  oHOibar  error  mfnilf  there  ihey  may  reverfe  tbe  judj^- 
ment  ;ts  to  the  error  in  law,  and  take  averment  of  the  reft ;  {>er  PerTey^  quod  poa  negatur ;  and 
therefore  it  feems  that  record  may  be  revet  fed  m  part,  and  good  for  tbe  reft,  and  this  feems  to  bo 
inhere  the  recrA  itfeverai  in  itftlfy  as  where  a  man  pleads  fsvtralpkat  to  ftvtrdi  parceitf  aqd  other* 
wife  not.    Ibid.  pU  a;,  cites  47  £•  3.  7. 

3.  A  man  h^A  judgment  to^  recover  150  /.  and  releafed  20  Lyf  it^ 
and  «fter  fifed  execution,  and  the  other  brought  an  audita  querela 
upon  the  releafe,  and  defeated  all  th(  execution.  'But  it  is  otbenvs/e 
where  fuch  apportionment  of  fuch  fuit  is  done  by  a£t  in  law ;  as  in 
7  Ed.  4.  fol.  ultimo,  the  (heriff  levied  parcel  of  the  debt  by  fieri 
facias,  yet  (hall  he  have  an  a£lion  of  the  debt  for  the  refidue  upon  the 
record.  Ow.  21.  37  Eliz.  B.  R.  In  cafe  of  Wright  v.  die  Mayor 
of  Wickbam. 

4.  T.  S.  was  found  guilty  in  an  information  tarn  pro  rege  quam 
pro  feipfo,  upon  the  ftatute  of  liveries ;  he  brought  error,  and  affign- 
edfor  error,  that  the  ftatute  8  £.  4.  cap.  2.  gives  the  examination 
of  that  oiFence  to  the  King's  Bench  and  the  Common  Bench ;  but 
l}ccaure  the  king  may  chufe  his  court  to  fue  where  he  will  for  his 
moiety  ftet  juoic.  as  to  the  moiety  of  the  king,  and  the  infor- 
mation for  that  good,  but  as  to  the  moiety  of  the  party,  reverfc- 
tur.  Nov.  117.  Anon.— cites  38  Eliz.  in  the  Exchequer,  Agar 
V.  Candifn. 

F  61Q  1  5*  I"  ^^fi  the  plaintiff'  counted  upon  two  fever al  affiimpfits^  and 
*•  ^  ^  upon  non-affumpnt  it  was  found  for  the  plaihtifF,  and  damages  feve^ 
rally  ajfejpd  upon  the  feveral  affumpfits,  and  cofts  of  fuit  intirely, 
apd  judgment  was  quod  querens  recuperet  damnafua  per  jur.  ajfejfa 
nee  non  bL  de  incremento  qua  in  totoje  attingunt  ad^  tic.  et  defendens 
in  nufericordia.  In  error  in  the  Exchequer  Chamber  it  was  held 
that  the  Jirjl  ajfumpjit  was  goodj  and  tbe  fecond  void,  and  the  judg- 
ment given  and  damages  for  the  firft  aOlimpiit  with  all  the  cofts 
S^ood,  and  fo  af&rmed  it;  and  for  the  damages  aflefled  for  the 
ccond  afliimpfit,  and  thofe  de  incremento  indrely  given  for  both, 
the  judgment  was  reverfed.  Mo.  708.  Hill.  38  £lis&.  Reymer  v. 
Grimftone. 

6,  In  a£lionfor  words  Jpohe  at  two  feveral  times^  defendant  plead- 
C.  me"-  *  ^  **^  gf^i^tyj  "Wt  found  againft  him  and  feveral  damages ;  and  ona 
ti  >ns  the      intire  judgment  was  given  for  damages  and  cojis  \  upon  error  brought 

.aai..n         it  ^Yas  btld  Ast  for  part  of  the  words  the  a^ion  lay  noti  and  the 
b.ou»b:for  J     r        J  ^^^.^^ 


juftices  and  bsuTons  all  conceived  that  the  judgment  fhall  be  revirfed  the  words, 
^nly  quoad  the  damages  for  the  words  riot  a^ionabiey  and  fhall  be  ^^  jefcnd! 
affirmed  as  to  the  cofts  and  the  refiduer;  for  all  the  cofts  are  due  as  ant*s  bavins 
well  where  part  of  the  words  are  found,  as  where  the  relldue  is  canfea  the 
found;  and  thereupon  judgment  was  affirmed  ♦  quoad  part,  and  i!''^'"j>Jj 
reverfed  quoad  the  refidut.     Cro.  J.  343.  Pafch.  12  Jac.  in  Cam.  forUicmai- 

ScaCC.  Jacob  v.  Mills.  ♦  ter  concaia*. 

ed  in  the 
words.  But  in  a£lion  for  words,  the  defendant  pleaded  as  to  part  of  the  words,  and  juflified 

as  to  other  part,  and  boili  iPfucs  found  for  the  plaintiff,  nnd  damages  for  tlie  firft  wonls  la  d.  and 
for  the  laft  words  39  t.    wd  cofts  for  both ;    and  the  plaiiiiiff  having  3^^R*^c"t  ^or   both,  it 
was  reverfed  for  thif  caufe  ;  for  the  firft  wonls  were  hclu  not  ac>ionahle,  and  the  judgment  being 
intire  is  revedlble  in  toto;  becnufe  in  the  jttdg/fxnt  /Zv  dnmn^'s  a'-e  ory/imd,  ti^^uph  ihcy  wtxc  Jcv^rtd 
in4bc  verJiS.    Cro.  J.  424. Pafch.  15  Jac.  B,  R.  Loyd  v.  Pearfe.— *  Jenlc.  293.  pi.  40. 

7.  In  information  for  ingroj/ing  corn,  the  defendant  as  to  part  t  ^^  ^o^- 
pleaded  not  guilty^  and  demurred  to  the  rejidue\  afterwards,  as  to  that  mcnTfo"/^ 
fart  which  defendant  pleaded  not  guilty  to^  the  informer  entred  a  non  recovery 
'uult  ulterius  profequiy  andjbr  the  other  part^  upon  demurrer  joined,  thereof,  is  , 
judgment  was  given  for  the  informer ;  upon  error  brought  it  was  mon^aw™" 
held  that  the  entry  of  the  nolle  profequi  by  the  informer  was  error ;  and  to 


re« 


for  (hould  he  have  power  to  leave  off  profecuting  the  fuit>  it  might  cover  da- 
greatly  prejudice  the  king  5  but  as  to  the  refidue  they  affirmed  ^he  {JJ^f^,  -^ 
judgment  and  awarded  execution ;  becaufe  the  judgments  ior  thofe  bythefta- 
.two  feveral  parts  were  feveral^  and  therefore  the  judgment  may  bp  ^tj  of 
affirmed  in  part,  and  di&ffirmed  in  part,  as  in  J  dower  and  aebt ;  ^^'    ^ 
but  Haughton  J.  doubted  if  it  might  be  fo  in  trefpafs.    2  Roll.  R.  in  a  quare 
136.  Mich.  17  Jac.  B.  R.  Smith's  information.  impedit; 

,  ,  'or  iJjerc 

is  judgment  for  the  chnrch  by  the  common  law^  and  fur  damages  by  the  (latute,  and  in  that  cafe 
judgment  may  (tind  for  one,  and  be  reverfed  for  the  other.  7  Mod.  154.  in  a  note  of  the  r«« 
porter  in  cafe  of  Cutting  v.  Williams. 

8.  Judgment  in  formedon  in  C.  B.  upon  a  verdi£l,  was  qwd 
recuperet  Jeifinam  de  uno  mefuagio  fsf  duahus  acris  terra  tf  pafiura^ 
but  did  not  mention  feverally  the  quantity  of  either ;  it  was  moved  to 
affirm  the  judgment  for  the  mefuage,  it  being  certain  as  to  that, 
though  ill  for  the  uncertainty  as  to  the  other ;  but  it  was  held,  that 
though  C.  B.  might  hav^  given  judgment  for  the  mefuage  only, 
yet  when  they  gave  an  inttre  juapnent  for  the  mefuage  and  land, 
this  being  ill  in  part  *  ought  to  be  reverfed  for  the  whole,  and 
cannot  be  affirmed  for  part,  and  reverfed  for  the  refidiie.     Cro.  C. 

471.  Pafch.  13  Car,  B,R,  Goodier  v.  Piatt. ^*  Carth.  235.  S. 

P.  Parker  v.  Harris. 

9.  Judgment  in  aj/ault  and  battery  again fl  three,  it  was  affigned 
for  error,  that  one  was  an  infant  who  /hould  have  pleaded  by  guardian^ 
and  that  judgment  was  intirely  given  againji  them  ally  which  muft 
be  void  againft  the  infiint,  and  fo  it,  being  intire,  muft  be  againft 
the  others  alfo ;  Roll  Qh.  J.  (aid,  if  it  be  a  judgment  at  the  common 
Jawy  or  where  €ofis  are  given  by  the  JiatutCy  if  it  be  reverfed  as  to 

part   it   is  reverfed  as  to  all  ^   and  here  is  an  intire  judgment  [  620  1 
given  by  the  common  law  and  cannot  be  helped  *,  and  the  judgment 
was  reverfed.    Sty.  121.  Z2S-  Aylet  v.  Oats, 

§  19.  ^JJumpftt^ 


620  JtttigmeA^ 

Hole  Ch.  J.       10.  JJfumpJb^  and  fwfiviral  C9unts  hid ;  mti  wis  ^bprmhfflrf 

S»ere^  are  *^^'»  andthc  plaintiff  counted  thereon  as  on  a  UH  tf  exchange^  upon 

bat  two  the  cuftcm  of  merchants ;  upon  non  affumpfit  inture  damages  were 

jodgracnts  given,  and  judgment  accordingly;  a  writ  of  error  being  brought  in 

^^^'^  this  court  it  was  held,  zft.  Tmit  the  plaintiff  could  not  declare  upon 

which  fa.  the  promiffory  note  as  upon  a  bill  of  exchange ;  and  as  there  could 

voor  the  be  no  fuck  count  or  a^ion,  £o  there  could  be  no  fuch  damages. 

revcrfiJic'  2dly.  That  they  could  not  reverfe  the  judgment  in  part,  viz.  as  to 

judgment  the  one  count,  and  affirm  it  as  to  the  other,  and  denied  Jacob  akd 

inpnrt,and  Mill's  Cafe.     Hob.  6.  and  took  this  difference,  viz*  where  the 

*^**^"lon  •j"^g'"^'*^  '5  partly  by  the  common  Am;,  and  partly  byftatute^  it  may 

ago  of  ^f.  be  reverfed  in  part ;  for  that  which  was  a  judgment  at  common  law 

nion  it  will  remain  a  judgment  and  be  compieat  without  the  other,     i  Salk* 

^tn  th^  24.  Hill.  I  Annx,  B.  R.  Cutting  v.  Williams. 

whole  $  for  the  whole  judgment  is  wrong,  becaufe  it  is  of  more  damtfevt  than  lltould  hare  been 
recovered,  and  not  for/o  wmch  damagtt  bpon  mt  frvrnft^^aitdjo  umcb  t^w  amttinr  \f^if'\t  men  Jo  it 
■trj^Ar  pt^rhaps  Be  Jtvtral  futigwuKts,  and  in  confequence  one  might  be  reverfed  without  the  other  ; 
■but  the  judgment  here  is  to  recover  Jumna  firttdi^a  which  are  tbi  vM*  dttmagts  ;  and  Powel  J. 
accoriUngly,  and  that  if  a  remittitur  be  nut  entered  for  part,  it  wiU  be  bad  for  all ;  for  the  jikI|;« 
ment  is  of  the  whole;  and  they  were  all  of  opinion,  that  \t  mu  9/  tb$  dularaimi  vtectfiuhf  em 
vbich  tfi  {i.vmigtt  ou-ht  ioh  ruovtred  it  wuuld  be  bad  ;  and  judgment  was  reyerfed  in  toto  by  the 
whole  court.    7  Mod.  155.  Cutting  v.  Williamiw     ■  1 1  Mod.  zj^  S.  (^  iCro.  J.  66 1. 

Serry  v.  Neviti    ■  '     ■    Palm.  343.  S«  C. 


{X.  2)    Reverfed  in  what  Court,  and  wAen;   and 
where  the  Judgment  fhall  be  faid  reverfed  or  onfy 

the  Execution. 

I.  tN  praecipe  quod  reddat,  judgment  was  given  hy  default  at' the 

^  grand  cape^  and  the  tenant  came  the  fame  term  and  faid  that 

the  judgment  was  given  when  he  was  in  feeking  an  attorney  to  have 

pleaded  to  it^  2nd  prayed  to  be  admitted  by  attorneys  and  fo  he  was. 

•  Oirijf.  (ap-  Sec  the  firft  judgment  ♦  repealed,  in  as  much  as  in  one  and  the  fame 

peale.;         ^^^^^  ^^^  judgment  is  in  the  breajl  of  the  judge  and  not  in  the  roH'y 

contra  in  another  term  quod  nota,  and  therefore  in  the  cafe  above 

the  juftices  would  not  record  their  firft  judgment.    Br.  Judgment, 

pi.  103.  cites  19  H,  6,  3. 

2.  Writ  of  error  was  brought  of  a  judgment  upon  a  bill  of  debt  in 

the  exchequer^  and  it  was  brought  before  the  chancellor  and  the 

^  barons  according  to  the  ftatute  J  3^  E.  3.  12.  which  wills  that  die 

la!'      ^     errors  ihould  be  reverfed  in  the  Exchequer  Chamber  before  the 

chancellor  and  treafurer  calling  to  them  the  juftices;  and  there 

Prifot  Ch.  J.  of  C.  B.  and  other  juftices  of  me  fame  bench,  (kt, 

and  gave  their  opinioniand  eiffirmed  the  fr/f  judgment.     Bn  Error^ 

pi.  96.  cites  37  H.  6.  15. 

Br.NonaTi-       3.  fFrit  of  error  and  of  attaint  will  reverfe  the  firft  judgment, 

lity,  pi.  33.  but  audita  querela  upon  a  releafe  after  judgment  ihall  not  reverfe 

s!  c.  2nT    ^be  judgment  but  the  execution.    Br.  Judgment,  pL  80..  dte» 

feys  that  it     6  £<  4,  X0« 

was  agreed 

by  both  b)^€btt. 

4«  £xecutid< 


3[ttUffment*  Jfiz* 

4*  Execution  of  a  recognizance  was  awarded  in  chancery,  error 
was  brought  in  B.  R.  and  judgment  reverfed  for  refufing  the  plea 
of  a  defea»nce  bearing  date  before,  but  delivered  after  the  rccogni* 
vance,    D.  315.  pi.  100.  Tria.  14  Eliz.  Anon. 

5.  The  defendant  againft  whom  judgment  was  recovered  brought 
M  tvrit  of  errorj  and  afterwards  got  a  reference  to  the  majter  U 
examine  the  regularity  of  the  judgment  \  the  court  upon  the  matter's 
report  was  of  opinion,  that  by  bringing  the  writ  of  error  the  judg- 
ment was  admitted  to  be  regular^  and  that  he  fhould  not  examine 
that  now;  and  the  rule  was  difcharged.  i  Salk.  402.  Pafch*  4 
Anns,  B*  R.  Anon. 

(X.  3)    Reverfed y^r  what  in  General.  [  621  ] 

I.  A  Judgment  was  reverfed  in  this  court  for  tautohgy  ufcd  in  \U 
•^  Mich.  22  Car.  B.  R.  that  is,  for  repeating  the  fame  thing 
over  and  over ;  for  the  law  will  not  fufFer  barbarifms  in  the  pro- 
ceedings thereof  5  for  that  will  in  the  conclufion  bring  all  things 
into  confufioM.    2  L.  P.  R.  95, 

(X.  4)    Where  by  reverfing  the  Judgment  againft 
the  Plaintiff  the  Original  fhall  revive. 

1.  T  F  formedon  be  abated  by  judgment  which  is  reverfed  afier  by 
^  writ  of  error  in  B»  R.  by  this  the  original  is  revived,  and  the 
demandant  may  declare,  and  tne  tenant  anfwer  there.    Br.  Jurif- 
didion,  pL  113.  cites   i  H.  7.  12. 

2.  And  if  a  man  be  outlawed  in  debt  in  C.  B.  which  is  removed 
after  into  5.  R*  by  error^  and  the  defendant  fues  charter  of  pardon^ 
and  has  procefs  again/l  the  plaintiff  who  comes^  &c.  he  may  declare 
there ;  per  Cur.  Br.  ibid. 

(X.  5)    Revived  by  Scire  facias. 

I.  r^N  a  judgment  above  a  yearns  Jjanding^  you  may  have  elegit 
^^  without  a  fci.  fa  but  not  a  fi.  fa.  for  on  the  elegit,  they 
enter  their  continuances  all  along  from  the  judgment.     2  Show. 
23J.    Mich.  34  Car.  2.  B.  R.  Cooic  v.  Bathurft. 

2.  If  a  judgment  be  above  10  years  Jinnding^  the  plaintiff  cannot  If  after 
fueafci.  rac.  without  motion  in  court;  if  under  10  but  above  7  he  f?chma. 
cannot  have  a  fci,  &c.  without  a  motion  at  fide  bar,    2  Salk.  598.  [Xm«ic 
Hill.  7  W.  3.  B.  R.  Hardifty  v.  Barney.  VevW^d  by 

...        ,.  ici.  fac.  th* 

defencuint  dies  before  execation,  the  plaintiflT  muA  fue  a  new  fci.  fac,  but  may  have  ic  wiUioui 
moCioa  1  for  Che  juttgment  was  revivU  before,    ut  fup. 

3.  Where  judgment  is  revived  by  motion  againft  teftator,  if 
fxecution  be  awarded  againft  him  there  needs  no  new  rule  to  revive 
the  judgment  againft  the  executors^  but  a  fci.  fa.  lies  of  courfe. 
Cumb.  356.  HilL  8  W.  3.  B.  R.  Hardifty  v.  Bamy. 

Yoh.  XXf.  3  C  (Y)  mtt^ 


621  Slungment* 


( Y)  When  to  be  Jigned  and  enlred, 

t 

I.  C*  OUR  days  after  the  plaintijf*s  attorney  doth  bring  the  pojlta 
^     imo  tbi  ciurty  if  the  rule  for  judgment  is  out,  he  may  enter 

J*adgrnent  for  his  client  by  the  courfe  of  the  court,  Mich.  22  Car. 
}.  IL  except  the  defendant  do  then,  or  before,  move  fomething  to 
the  court  in  arreft  and  (lay  of  judgment ;  iut  no  judgment  upon  a 
verdi^  ought  to  be  entered  uiitill  a  rule  given^  and  fuch  rule  out 
2  L.  p.  R.  95. 

2.  When  a  fpecial  plea  is  pleaded^  and  a  paper 'book  made  up^  if 
the  defendant's  attorney  doth  not  return  it  to  the  plaintifPs  attorney 
r  622  J  withtn  four  daysy  after  he  receives  it,  together  with  his  band  to  the 
joining  of  the  tjfue^  and  the  money  for  the  entring  of  the  ijfue  on  his 
party  judgment  may  be  entered  againft  him  by  die  plaintiiPs  at- 
torney by  default,  6  Feb.  1650.  B.  S.  2  L.  P.  K.  105. 
A  judg.  3*  If  a  verdid  be  given  after  the  term,  although  by  adjournment, 

m«m  may  no  jtidgment  can  be  given  upon  that  verdift,  until  the  next  term 
^m^edin  fo'^^^^ing ;  for  fuch  proceedings  cannot  be  in  the  vacation-time, 
ibe  vacation  fof  the  judgment  is  the  slQ.  of  the  court,  and  the  court  fits  not  but 
MS  of  the  in  term ;  and  until  there  is  a  return  of  the  poftca  at  die  day  in  bank, 
Krm  tnd     '^^  Warrantable  judgment  can  be  given.     2  L.  P.  R.  1 1 1. 

no  mifchief  to  purchafors  fince  the /.//«/«  off  ratals,  but  before  it  was  duubtful ;  per  Holt.  Patch. 
6  W.  &.  M.  B.  R.  Comb.  244.  Anna. 

See  Death.  4*  After  verdi<El  it  was  moved  in  arreft  of  judgment^  that  there 

»-Sid.  46a.  ^3s  a  mif-trial  which  was  afterwards  held  well  enough  ;  but  hefwt 

per  Cur.  ^^^  ^^^^^  ^^^^  delivered  their  opinions  one  of  the  plaintiffs  died;  it  was 

fuch  entry  prayed  notwithftanding  that  judgment  might  be  entered,  there  being 

is  well  no  default  in  the  plaintiffs,  but  a  delay  by  a£f  of  the  courty  and  that  tt 

^*cora!*^  w^j  within  thejlatute  of  Car.  2.  that  the  death  of  the  party  between 

mon  law  ;  verdidl  and  judgment  mould  not  abate  the  adtion,  and  that  it  was  in 

and  Twif-  the  difcretion  of  the  court,  whether  to  take  nodce  of  the  death  in 

it?uz\!^!t,  diis  cafw'  or  not ;  for  the  defendant  has  no  day  in  court  to  pleads  there 
If  toe  party         ,  .'  •'lyi  ''/•i  >i*^j'j 

bad  ttitd  in    P^i^g  no  continuances  entered  after  the  return  of  the  pofteay  and  cicra 

thet^mbe.  j  Le.  187.  Issey's  f.afe,  and  Lat.  92.  And  the  court  were  of 
•''"'V  /"jT  opinion  that  judement  ouj^ht  to  be  entred,  and  there  being  no  con- 
mad  it  bad  tmuances.  It  may  be  entred  as  if  immediately  upon  the  return  of  the 
httmJug^ejUd  pofica,  Vcnt.  90.  Trin.  22  Car.  2.  B.  R.  Crifp  and  Jackion  v. 
jL'tuT''     Mayor,  &c.  of  Berwick. 

Vfmid  tiUtt  M  notice  of  it,  but  would  proceed  to  juc'gment.  j4  rule  was  far  jmj^aiemi  HVK  term 

nttas  II  mdnthf  but  cofts  not  beinj  taxed  the  fcconJary  out  of  kindnefs  to  the  defefutait  ^<«»e  fr»^ 
JfUbfig  tbe  cofis  till  E'JUr  term^  imI  htfwc  cojli  fitti/.i  und  jud^m^  itttred  pUiuttig'died\  and  GWW  tbe 
attorney  laft  Hill,  term  entred  yp  bit  judgment  as  of  Hill,  ternr  was  ll  montb,  viz.  the  time  that  tbe 
rule  was  pronounced,  and  now  upon  motion  it  was  fet  afide  for  irreKulority ;  and  tbe  en^t  S- 
rtSed  them  if  they  pleafed  to  enter  it  as  of  Hill,  tirm  K\fi,  being  the  term  that  they  really  bad  eiAcred 
ity  and  enter  tbeir  continuunces  till  thtn ;  for  the  court  could  not  talce  notice  o{^  tbe  pbuntiflTs  dcaih> 
6  Mod.  191.  Trin.  3  Anns,  B.  R.  Hodges  v.  Templar. 

Letter  of  ij,  A  judgment  to  hind  the  goodsy  may  be  figned  etfier  Ae  ie^ 

SISST  '^  findant's  deaths  notwithftanding  the  ftatute  of  firaudi  and  pcgurics ; 

judgmeDt  bxaufe 
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t>ccaufe  that  ftatutc  was  made  only  to  help  purchafors,     t  L.  P.  R.  »«  ^«'>t  tt> 
1 17.  cites  Pafch.  2  Jac.  2.  B.  R.  Frcckleton  and  Kitfon,  tiff,&w« 

hours  after,  before  the  judc;mcnt  figned  by  the  fecondary  Aeftmiaat  diet ;  refolded  the  judgment 
ftiall  Oand,  it  being  for  a  Rood  debt.  Raym.  iS.  Trin.  13  Car.  2.  B.  R.  Andrevirs  v.  Showell.— 
A  vtrdl^  -Ji.ti  ^wen  in  F.  ijif.r  tfrntf  and  before  jujjtm^nt  Jig>ud  tU  piainliff" difd  ;  but  Holt  Ch.  J.  faid, 
that  fhall  ntit  hinder  the  jud^^mcnt  beinj;  aaeredt  provided  it  be  wiibin  two  terms  o.fttr  \  and  th« 
ftatute  of  fr.inds^5ec.  only  requires  the  time  of  T: giving  Ihould  be  entered  on  the  roll ;  and  that  is 
only  for  the  benefit  of  purchafors  ;  for  if  judgment  be  fi^md  in  the  vaciti^ttf  yet  it  is  entered  <ii  of 
the  term  bcftre  and  mne  but  a  purthxfor  (hall  be  admi'^ted  to  fay,  it  tuasjignfd  at  any  other  sime\  and  it 
1$  the  courfe  of  the  court  to  lee  all  thin^rs  be  done  •  in  the  vacation  as  of  the  term  before,  t 
5alk.  4«i.  Trin.  i  Annx.  B.  R.  IX  of  Norfolk's  cafe.— —7  Mc^,  39.  S.  d  ■  *  6  Mod, 
184. 

6.  In  an  a£Hon  on  the  cafe  brought  agalnjl  the  Jherifffor  a  re-* 
turn  of  nulla  bona  upon  a  fieri  facias  \  although /wi^w^n/  was  Jigned 
after  the  tejle  of  \ht  writ  of  fieri  facias,  and  both  the  judgment  and 
fieri  facias  were  of  Hillary  temij  but  the  judgment  not  ftgned  until! 
March  afterwords'^  yet  it  was  held  good ;  and  the  court  dedared, 
that  they  would  not  make  any  ufe  of  the  day  of  figning  of  the  judg- 
ment, but  only  to  relieve  purchafbrs  as  the  ftatute  intended.  2  H* 
P.  R.  118.  cites  Hill,  2  &  3  Jac.  2.  Stamper  v.  Kinfey. 

7.  If  the  plaintiff  will  not  bring  his  pofiea  into  the  court  according  A  judg* 
to  the  rules  of  the  court,  that  the  defendant  may  have  time  to  fpeak  !1?,*S1"* 
in  arreft  of  judgment,  the  court  will  /lay  the  judgment  until  the  tered  umin 
plaintiff (h2l\  *  move  for  judgment;  which  he  cannot  do  without  afitrtlH^* 
bringing  his  poftea  into  court,  and  giving  notice  thereof  to  the  de^  k*  "  k  * 
fendant's  attorney,  and  he  may  thank  himfelf  for  this  trouble  and  and"fii/«-)!r 
delay,  by  not  bringing  in  of  his  poftea  as  he  ought  to  have  done>  in  the  of  ce^ 
the  like  law  is  in  cafe  of  a  writ  of  inquiry.     2  L.  r .  1 15.  '^f'  "*  T''* 

^      '  "*  given  there- 

upon for  the  defendant  t^jTxvt  euuff  (if  he  hnth  .my)  why  judgm'tt  JhoaJdnot  he  entred  agaitift  him^ 
that  the  defendant  may  have  liberty  to  oiMer  wiiat  he  cm  find  out  of  the  record  and  proceedings 
to  arreft  the  judgment  hut  after  the  luU  is  out,  or  if  judgment  be  not  arre(led|  thea  </  may  he  entred 
up.    iL.P.  R.  115.  *[62^1 

8.  Upon  a  writ  of  inquiry^  cither  on  demurrer  or  judgment  by  So  where 
default  executed  the  lajl  day  of  the  tenn^  the  plaintiff  may  enter  !^^" 
judgment  the  5th  day  after  and  not  before,     i  Salk.  399.  Trin,  5  There  muil 

W .  &  M.  Clerk  v.  Rowland.  be  4  days 

between 
the  verdi^l  and  the  judgment ;  not  thnt  in  all  cafes  there  can  be  a  motion  in  arreft  as  in  the 
principal  cafe,  wliere  the  verdtdt  or  inqurft  i»  the  hfi  day  of  the  term ;  but  ilill  there  may  be  a 
writ  of  error  and  this  time  is  allowed  f<ir  thcfe  purpuUs ;  and  therefore  after  verdiA  or  writ  of 
inquiry,  the  iowft  is  for  the  plaintitf /o^ivt  .1  tuh  to  ei^able  him  to  enter  his  judgment  nificaufa 
nfienfafit  in  conttaiium  infra  fuatu^jt  din  \  and  in  tlie  princifial  cafe,  execution  was  fec  aftde  becpufe 
It  was  fued  out  the  4th  day  after  tiie  termi  the  wi  it  of  uiquiry  being  executed  and  returned  tli^ 
laft  day.    Ibid  S.  C. 

9«  After  rule  entred,  judement  (hall  be  ftgned  on  the  eighth  day  In  ejf&menk 
after  incluftvely  in  Hillary  zM  Trinity  tcrnu     12  Mod.  40.  Pafch.  5  J"»*  vcrdiA 
W.&M.Anon.  J'i^'l^;^ 

judgment  ought  not  to  he  ftgned  till  the  ru/es  ate  out  which  will  be  mfour  dtys  after  the  pojien  returned 
which  happened  to  be  the  6th  May  ;  tiie  plaint  itF|t>f  it  ftgned  on  the  very  duy  htt  it  was  not  exeeutrd 
till  after  the  6th  day  fo  that  the  defendant  had  time  enough  to  bring  a  writ  of  error,  or  move  any 
Ihiog  io  arreft  of  judgment,  yet  the  c6urt  held  the  figning  irregular  it  being  before  the  day  allow- 
ed bv  the  rules  of  the  court ;  and  though  it  was  taken  out  afterwards  that  was  not  material ;  and 
|he  judgment  was  fet  afule  and  the  party  had  reftitutioo.  5  Mod.  105.  Pafctt.  8  W.  |.  Su&ford 
Vi  Cbamberlaiiit. 
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S.  p.  per  10.  Indi£tment  for  a  mifdemeanor  was  tried  three  days  ieftre  the 

•  Mod.  1  CO.  '"^  ^f  '*'  '^'^  ^'^^  judgfnent  iittred  the  fame  term^  fo  that  defendant 
Anon.  had  not  four  days  to  move  in  arreft  of  judgment.  The  queftion 
was,  whether  this  entry  was  regular,  and  whether  It  (hould  not  have 
been  ftaycd  till  the  term  following  ?  and  per  Holt  Ch.  J.  if  there 
are  four  days  and  more  between  the  trial  and  the  end  of  die  term, 
judgment  ought  not  to  be  entred  within  the  four  days ;  but  if  the 
diftringas  is  returnable  within  the  term^  and  the  party  is  tried 
within  2  or  ^  days  before  the  end  of  the  term^  the  judgment  fliall 
be  cntrcd  thut  terrrf,  though  there  are  not  4.  days  to  move  in  arreft 
of  judgment;  and  fo  he  faid  it  was  fettled  in  tiie  cafe  of  Knox  y* 
Levar  upon  conference  between  Scro^>gs  Ch.  J.  and  Sir  Wmt 
Jones  attorney  general  contrary  to  the  report  of  Sir  Sam.  Aftrey. 
I  Salk.  77.  Pafch.  11  W.  3.  B.  R.  Anon. 

11.  By  the  ancient  rules  of  the  court  the  judgments  of  om  firm 
eught  to  be  entred  on  the  roll  before  the  efjoign  day  of  the  next  term  j 
and  the  late  a(^  of  parliament  mr  docketting  of  judgments  was  only 
in  imitation  of  the  ancient  courfe  and  in  aid  of  it ;  per  Holt  Ch.  J. 
6  Mod.  184.  Trin.  3  Annae,  B.  R.  in  cafe  of  Herring  v.  Crocker. 

12.  The  plaintiff,  by  a  fpecial  injun^ion  out  of  chancery^  was  re- 
ftrained  from  figning  judgment  near  12  months  after  ruU  given  ta 
plead\  he  may,  after  fuch  injunftion  diflblved  (ign  judgment  with- 
out giving  a  new  rule  to  plead.  Notes  of  Cafes  in  C.  B.  1 56* 
Mich.  6  Oeo.  2.  Thecdham  v.  Jackfon. 

13.  Though  no  appearance  be  actually  entredy  yet  if  difendanfs 
esttorney  undertakes  to  appear^  it  is  fufficient  to  fupport  the  judg- 
ment. Notes  of  Cafes  in  C.  B.  156.  Mich.  6  Geo.  2.  Theedham 
V.  Jackfon. 

14.  If  defendant  demands  oyer  of  an  indenture,  which  is  gtven^ 
the  defendant  has  the  fame  time  to  plead  after  the  declaration  is  veri« 
fied  by  the  oyer  as  he  had  at  the  time  oyer  was  demanded^  and  there* 
fore  judgment  being  figned  the  next  day  after  oyer  givpn,  and  the 

[(.ey*  1  oyer  having  been  demanded  two  days  before  the  rule  for  pleading 
T*  J  was  out,  the  judgment  was  fet  afide.     Notes  of  Cafes  in  C.  B, 
156,  Mich.  6  Geo.  2.  Thecdham  v.  Jackfon. 
^«/ where         ij.  The  capias  was  returnable  the  27 /i   of  OSlober  laft,   and 
^IsVtutrn^   J^idgnunt  fignid  November  the  ^th  following ;  it  was  moved  to  fet  afide 
«//-?  in  right  the  judgment  as  figned  the  12th  day  after  the  return  of  the  writ^ 
days  of  St.    which  was  one  day  too  foon^  the  defendant  havings  by  the  late  aH  of 
^^2\q    parliament,  eight  days  to  appear  after  the  feturn  of  the  writy  andhy 
and  deciara-  the  pradlicc  of  the  court,  four  days  afterwards  to  plead \  and  the  Court 
tionfi^d  in     made  a  rule  to  Ihew  caufe  j  thereupon  it  was  fhewed  for  caufe^  that 
^d^b^^tH}     ^^^  declaration  was  left  in  the  office  de  bene  effe  (purfuant  to  the  rule 
January  2  J.  o(  court  made  in  Michaelmas  term  3  Geo.  2.)   on  the  third  of 
and  mtice      November^  and  notice  thereof  that  day  ferved  upon  defSndanty  and  a 
^Mtthlr'    ^^^^  to  plead  given  the  fatne  day\  and  on  the  feventb  of  November, 
day^  and       defendant  not  having  appeared,  plaintiffs  upon  the  ufual  affidavit^ 
arukto        entered  an  appearance  for  him\  and  afterwards,  the  fame  dajy  figned 
wSch  wT  J^S^^^i  which  the  court  held  to  be  regular,  and  difcharged  die 
out  w  5I-*    former  rule.    Notes  in  C.  B.  167.  Hill.  7  Geo.  2,  Chantoo  r. 
tufd,iy  tU     Hankey  and  another. 

»6lAof  ^ 

January  ;  on  Monday  morning  the  zSi^,  plaintiff"  enurti  the  dtftndanf  s  apptarmety  md  m  ii§  aftii  wwi 
J^iud  judgmmm    The  courts   upon  hearing  cowofel  on  both' fides,  were  of  oinmon,  that  by  the 

lat« 
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bte  a£l  of  parliameut)  the  Jefer.;1ant  I'ath  eigbi  A^yi  to  appear  after  the  return  of  the  writ, 
(viz.)  exchjhe  of  the  retum-Ajy,  An^  therefore  fet  nfidc  the  juJfment,  the  appearance  heing 
entered,  and  judgment  (igned  one  day  too  fooii.  Notes  in  C*  B.  x6S.  HiU«  7  Geo.  %%  Bo* 
fanqoet  v.  Rondeau. 

16.  The  writviz%  returnable  t res  Mich,  and  an  appearance  enter-- 
id  by  the  plaintiff.  The  declaration  was  left  in  the  office  November 
the  ()thj  and  rule  to  plead  then  given;  notice  of  the  declaration  filed 
was ferved  upon  defendant  November  nth. ,  Defendant  moved  laft 
term  to  fet  afidc  the  judgment,  and  obtained  a  rule  to  fliew  caufe, 
which  was  made  abfolute  upon  hearing  counfel  on  both  fides.  The 
declaration  not  being  delivered  de  bene  ej/cj  u*as  only  well  delivered 

from  the  time  of  the  notice  \  and  before  that  time  no  rule  to  plead 
could  be  given.  Notes  in  C.  B.  172,  Hill.  8  Geo.  z^Gvcy  vt 
Saunders. 

17.  After  rule  io^  plead  expired^  defendant  obtained,  and  feryed  a  ?•  P-  fora 
judge* s  fummons  for  time  to  plead.      PlaintiiPs  attorney,   notwith-  (-"Jf*  on, 
ilanding  the  fummons,  figncd  judgment ;  defendant  moved  to  fet  regularly 
afide  the  judgment,  and  on  (hewing  caufe,  the  court  held  the  judg-  obtained  it 
ment  to  be  regular.     A  fummons  for  time,  after  rule  tp  plead  ex-  t^^^^^^ 
pired,  is  not  a  fuperfedeas  or  ftay  of  proceedings.     The  judge  was  logs  till  dif- 
impofed  upon  j  he  would  not  have  granted  the  fummons,  had  he  charged,  or 
known  the  rule  was  out.     The  judgment  is  regular,  but  was  fet  ^^^^ther^ 
afide  on  payment  of  coftsy  pleading  the  general  iffue^  and  taking  fhort  upon ;  but 
notice  of  trial     Notes  in  C.  B.  182,  183.  Trin.  10  &  ll  Geo.  2.  it  isan 
OttiwcU  V.  D'Acth.  g^^P* 

to  npply  for  hi>  fummons  after  rule  to  plead  expired,  when  no  fummons  ought  to  be  granted  8 
and  therefore  this  fummons,  unduly  obtained,  is  no  ftay  of  proceedings.  Notes  in  C.  B* 
180.  Mich.  10  Gca  a.  Whitehead  v.  Shaw. The  fame  v.  Whitfield. 

18.  Declaration  was  delivered  xvith  blanks^  and  rule  to  plead 
given  OSfober  24.  The  26rA,  {}lanks  were  filled  upy  and  defendant 
at  the  fame  time  demanded  oyer  of  the  bond.  The  27//;,  at  eight 
in  the  evoning,  oyer  was  given^  and  plea  demanded,  and  i8th  judg- 
ment was  figned,  which  was  held  irregular  and  fet  afide.  Defend- 
ant ought  to  have  ih^  fame  time  to  plead  after  oyer  given  as  remained 
unexpired  of  the  rule  to  plead  at  the  time  of  oyer  demanded*  Notes 
in  C.  B.  183.  Mich.  11  Geo.  2.  Simpfon  v.  Daffield. 

1 9.  It  was  moved  for  leave  to  enter  judgment  upon  an  old  warrant 
cf  attorney  upon  an  affidavit ^  that  defendant^  who  reiided  at  Jamaica^ 
tvas  living  and  in  good  healthy  and  had  been  i^en  and  crnvcrfcd  with 

there  by  the  perfon  who  made  the  affidavit  on  the  1 3th  of  September  p  ,        - 
laft.     He  failed  from  Jamaica  very  foon  afterwards,  and  arrived  at  L  ^^5  J 
London  the  15th  of  January  following.     The  motion  was  granted. 
Notes  in  C.  B.   187.  Hill.  11  Gcor  2.  Roundcll  v  Powell. 

20.  In  waftc,  plaintiff  gave  zccmfnon  rule  to  plcadj  and  at  the  ex- 
piration thereof,  without  giving  a  peremptory  ruU^  figned  judgment. 
Defendant  moved  to  fet  the  judgment  afide,  infifting  that  a  peremp- 
tory rule'ought  to  have  been  given  as  in  a  real  action ;  and  of  this 
opinion  were  the  Court.  The  place  wailed,  as  well  as  damages  be- 
ing to  be  recovered  in  the  aftion  by  the  ftatutc  of  Glouc.  cap.  5. 
In  mixed  actions  a  peremptory  rule  is  neceflar^',  as  well  as  in  real 
a£^ons,  (except  replevin)  and  the  judgment  was  fet  afidc  with- 
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0ut  cofts.    Notes  in  C.  B.  192,  193.  Trin.  13  Geo.  2.  Wcm* 
Worth  V.  Huftlcn 


(Z)   Rules  as  to ^gnmg.  Sec.  of  Judgments. 

I.  A  ruU  of  court  was  made  upon  a  motion  at  the  bar,  that  the 
^^  fecondary  flmtld  enter  a  judgment  in  a  caufe^  wherein  a  trial 
%vas  to  be  had^  as  a  judgment  of  the  term  next  preceding  the  term 
wherein  the  trial  was  to  be,  and  that  the  fecondary  fhould  exprefs 
in  the  rule,  that  the  rule  was  made  hy  the  confent  of'^the  plaintiff  and 
defendant  in  the  caufe ;  2d  July  1650.  B.  S.  For  confenfus  tollit 
erroreni ;  for  otherwife  the  Court  would  not  have  made  fuch  a  rule 
to  antedate  a  judgment,  and  there  was  other  fpecial  reafons,  as  I  re- 
member,  for  the  doing  of  it,  befidcs  the  confent  of  the  parties.  2  L. 
P.  R.  104,  105. 

2.  A  fpecial  plea  delivered  to  the  plaint! fPs  attorney,  or  put  into 
the  office  without  a  councellor^s  hand  to  it,  is  no  pica,  and  the  plaintiff 
may,  if  his  rules  are  outy  and  no  other  plea  pleaded^  fign  his  judgment. 
2  L.  P.  R.  105. 

3.  A  judgment^^n/rf  the  very  day  the  rules  were  out^  though  not 
executed  until  afterwards,  was  held  irregular  and  letafidc.  5"Mod« 
205.  Stanford  v.  Chamberlainc. 

4*  Upon  zfci.fa.  on  a  judgment  againft  the  principal^  he  pleaded 
nul  tiel  reeord ;  whereupon  the  plaintiff  produced  the  record^  and  the 
mafierfigned  the  roily  quod  qu^rcns protulit  recordum^  and  the  plaintiff 
figned  judgment  the  very  next  day,  and  took  out  execution,  which 
upon  motion  was  fet  afide  as  irregular ;  becaufe  he  ought  not  to 
have  figned  judgment  till  four  days  after  the  record  was  brought  in, 
8  Mod.  237.  Pafch.  lo  Geo.  Martin  v.  Henriques. 

5.  By  a  rule  made  by  the  court  of  Kind's  Bench  in  Michaelmae 
term  1705,  it  was  ordered,  that  from  and  after  the  fird  day  of  the 
next  Hillary  term,  every  judgment  in  dehty  cafcy  covenanty  trefpafsy 
troveTy  or  any  other  a£iiony  Jhall  be  entered  fairly  on  the  roily  or  an  tn^ 
apitur  thereof y  before  fuch  judgment  fliall  be  figned  by  the  fecondarjy  or 
any  judge  of  this  court,  and  the  nanus  of  the  plaintiff  and  defendanty 
with  the  attorney's  name,  (hall  be  entered  in  a  booky  to  be  kept  by  tfie 
Secondary  of  the  court y^r  that  purpofe  \  for  which  nothing  (hall  be 
paid  but  the  ancient  and  accuftomed  fee  for  entering  fuch  judgment, 
2  L.  P.  R.  114. 

6.  Where  a  thing  is  made  a  r^nnVfum,  judgment  cannot  be  entered 
without  leave  of  the  Court.  12  Mod.  667.  Hill.  13  W.  3.  Vincent 
V.  Prefton, 

7*  If  plaintiff  give  rules  for  figning  judgment,  and  rules  ere  outy 
and  no  judgment  figned  before  ejpngn-'day  of  next  tenn,  the 
plaintiff  miul  give  new  rules.  12  Mod.  40.  Pafch.  5  W.  Sc 
M.  Anon. 

inuft  be  M- 

Uredhefort  tU  tfiin^day  of  tbt  next  ttrmy  OT  eKc  they  muft  go  over to  the  Dcxt  term  by  oopiimiant ; 

and  caur  it  aP  f f  Ibe  ftcgod  Urnit    1%  fMu  493.  ?af«h.  1$  W.  j.    fiov  t.  Adflo. 
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judgment 
in  one 
term,  it 


8.  If  there  be  no  rule  to  ft  ay  judgqient,  it  may  be  flgned ; 
per  Cur.  12  Mod.  371.  Pafch.  12  W.  3.  in  cafe  of  Butler  and 
Lewin  V.  • .  •  •. 

o.  A6tion  of  debt  on  judgment^  and  nul  tiel  record  pleaded^  the 
ca(e  was,  a&ion  between  Russ£L  againft  Sfurrbll,  tried  Trin. 
10  Geo.  2.  ly 2^^ zndfnal judgment  Jigned on  thepo/ieaihsLtva^cztion^ 
viz.  Oftober  19,  when  the  po/fea  was  t^ken  away  by  the  plaintiff* s 
attorney^  and  not  brought  back  to  the  ofHce,  to  have  the  judgment 
entered  ////  a  few  days  before  the  motion.  It  appeared  by  affidavit^ 
that  Ruflel  died  in  Auguic  1736.  And  it  was  moved  for  defendant 
upon  ftat.  18  Car.  2.  cap.  8.  to  ftay  the  entry  of  judgment,  plaintilPs 
rcprefentative  being  bound  by  the  faid  ftatute  to  enter  it  within  two* 
terms  after  plaintitPs  death,  and  this  judgment  is  not  entered  yet* 
Rule  being  obtained  to  (hew  caufe,  it  was  urged  for  plaintiff,  tHat 
the  fee  to  the  clerk  of  the  judgments  for  entering  judgments  was  paid 
at  the  time  of  figning,  and  the  party  may  have  the  en^ry  made 
at  any  time ;  and  that  the  judgment  muft  be  looked  upon  as  a^u- 
ally  entered  from  the  time  of  figning.  'J 'he  rule  was  enlarged. 
And  per  Cur.  this  pradtice  may  be  of  dangerous  confequence. 
Purchafors,  &c.  fhould  not  be  put  to  fearch  prothonotaries  books  for 
minutes  of  judgments  figned,  it  ought  to  be  fufiicient  for  them  to 
.  have  recourie  to  the  record.  ^  Let  a  general  rule  be  drawn  up,  that 
after  the  iirft  day  of  next  term  all  tofteas  and  inquijitionsy  whereon 
final  judgments  are  figned^  be  left  with  the  prothonotaries^  in  order  that 
the  judgments  may  be  immediately  entered.  Notes  in  C.  B.  1 91, 192. 
Palch.  12  Geo.  2.  Webb,  adminiilrator  of  Ruflel,  v.  Spurrell, 

(Z.  2)  Rules  as  to  figning,  &c.  Judgments  accord- 
ing to  the  late  ABs. 

I.   12  Geo.  I.  cap.  29.  y;   I.  enafts,  id^zi  where  the  caufe  of  ac^  '^'^**" 
tion  /hall  not  amount  to  lo  /.  in  afuperiour  court  ^  or  to  40  s.  in  any  in*  "^^atTuaiU 
feriour  court ;  if  the  defendant  ^^7/  not  appear  at  the  return  of  the  viitUufwr 
procefs^  or  withm  four  days  after  ;  it  Jhall  be  lawful  for  the  platntiffy  day:  offer  tU 
upon  affidavit  being  made  and  fled  of  the  perfonal fervice  ofjuch  prO'-  dtllvtrlT 
cefs^  (which  affidavit  Jhall  be  filed  gratis)^  to  enter  a  common  appear^^  without  tak^ 
anccj  or  file  common  bail  for  the  dtfendanty  and  to  proceed  thenony  as  »*f '**  ^^^y 
iffuch  defendant  had  entered  his  appearance^  or  filed  common  bail.  a>e7^  % 

faying  for  the  af>ptarance,  which  was  enttnd  by  pLintlff  zzcovO\r\%  to  the  ftatute.  The  pica  wai  hold 
to  be  pleaded  regularly,  and  judt;mcnt  figned,  for  wanCof  a  plea  was  fct  af\de.  Notes  iaC«Bt 
177.  Trin.  8  &  9  Quo,  i.  Auerbur/  v.Troward. 


a.  5  Geo.  2.  cap.  27./.  i.  enafis,  that  in  all  cafes  where  the  caufe.  The  ^mk*. 
$fa£lion  Jhall  not  amount  to  10  /.  in  any  fuperior  courts  or  to  40  J.  in  "^J'^* 
Wty  inferior  court y  the  defendants  (a  copy  ofprocefs  having  been  fervid)  rrtumabtt  m 
fiall  appear  at  the  return  thereof ^  or  within  eight  days  crjtery  and  the  Tndaynm 


befiUizrutis.  -  --  j^.r4. 

^Pfur  m  th%  xyth  vf  May.    Afptm-ttnct  mat  tnitnd  by  phii^ft  Jim  u  and  judmeDC  afterwardi 
4fnedi    Pefeoilaat  moved  to  iec  afide  the  judgment^  the  afftanmct  htb^  tiUtrU  ky  fMieiif  •ft  itfji 

SC4  •/ 
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♦/"•Of  two  days,  ttftrfti*  time  fir  dtfmdaniU  appearing  was  txp'trfj\  and  a  rule  nifi  wn  granted  ott 
rooiioo.  Afterwards  caufe  was  Oiewn  for  the  plaintiff,  and  infified  chat  che  caufe  of  aflioo  was 
above  ic  L  fviz.)  13 1,  and  upwards ;  and  therefore  this  was  not  a  proceeding  upon  the  laft  4ft  •£ 
parliament,  DUt  upon  the  a^  of  12  Geo.  x.  wherea|>on  defendant  has  hut  four  days  to  appear. 
Court  were  of  opinion,  that  mfmm  heitig  mnthned  in  tl<  writ,  it  llands  at  large*  and  the  appearanc* 
by  plaintiff  was  inregularW  entered ;  but  it  appearing,  rhat  defendant  had  afterwards  mticg  ofihtJf 
ehiatitn  btngUft  in  the  office,  he  (hould  have  applied  before  judgment,  and  was  too  late  after  jwh;- 
mont ;  and  tberefbre  the  rule  was  difcharged.  Notes  in  C  B.  i6x.  Trin.  6  3e  7  Geo.  1.  Mortt^ 
■a  Attoroeyy  ▼.  Famhanu 

r  627  1  3*  '^^  ^^^^  ^^^^  riturnabli  in  Hillary  term^  and  a  diclaration  kfi 
'  in  the  offia  the  fame  term\  and  afterwards  an  appearance  entered  ij 
plaintijf2CCOTd\tig  to  the  z&  of  parliament ;  but  no  notice  of  the  decla^ 
ration  was  given  till  the  1 1th  of  April  for  defendant  to  appear  thefirft 
day  of  this  term*  It  was  moved  to  fet  afide  the  judgment,  the  decla- 
ration having  been  left  in  the  office  before  the  appearance  entered, 
and  a  rule  nifi  was  granted.  Belfield  afterwards*  fliewed  caufe,  and 
Court  difcharged  the  rule,  the  declaration  being  a  declaration  well 
delivered  only  from  the  time  of  the  notice  \  but  Court  made  another 
rule  to  fet  afide  the  judgment,  upon  paying  of  cofts,  pleading 
an  iifuable  plea,  and  taking  (hort  notice  of  trial.  Notes  in  C. 
B.  162.  Trin.  6  &  7  Geo.  2.  Matthews  and  Wife,  adminifbatrix, 
V.  Stone. 

4«  Defendant  moved  to  ftay  proceedings  in  an  aSfioa  brought  Ar 
fees^  no  bill  of  fees  having  been  deltvercd^  and  obtained  a  rule  nift  | 
but  upon  (hewing  caufe,  the  Court  were  of  opinion,  diat  they  could 
not  confider  the  matter  as  an  irregularity,  becaufe  it  is  illegal,  and 
againft  an  ad  of  parliament ;  but  fet  afide  the  judgment  and  mquiry 
upon  payment  of  cofts,  bringing  the  money  into  court,  pleading  tfaie 

feneral  iiTue,  and  talcing  fliort  notice  of  trial.     Notes  in  C.  B.  164* 
lich.  7  Geo.  2.  Welland,  an  Attorney,  v.  Rock. 

5.  The  appearance  was  regularly  entered  by  plaintiffs  and  befort 
judgment  J  defendant  employs  an  attorney^  and  gives  notice  thereof  to 
plaintiffs  attorney.  The  queftion  was,  whether  it  was  neceflary 
to  demand  a  plea  of  defendant's  attorney  before  plaintifF  could 
iign  judgment  ?  and  the  court  was  of  opinion,  that  the  appear- 
ance beuie  entered  by  plaintifF,  he  ought  to  go  on  upon  die 
act  of  parliament ;  and  it  is  770;  necejfary  in  that  cafe,  that  a  plees 
Jhould  be  demanded*  Notes  in  C.  B.  175.  Pafch.  8  Geo.  2.  Jones 
¥•  Wilkinfon. 

6.  A  motion  was  made  to  fet  afide  the  judgments  in  thefe  caufcs, 

and  the  irregularity  complained  of  was,  that  the  rules  to  plead  were 

given  before  the  notices  of  the  declarations  being  lefi  in  the  office  were 

ferved  upon  the  defendants^  the  appearances  having  been  entered  bjr 

plaintiffs,  and  the  proceedings  upon  the  a£t  of  parliament.  It  u>- 
peared  that  plaintiff's  attorney^  finding  his  nuftakcy  waived  his  Jue^'^ 
mentSyJlruck  out  the  oldy  and  gave  new  rules  to  pUael,  and  after  tbej 
were  expired,  figned  judgment  again',  and  the  quefHon  was^  whedier 
he  coiild  do  fo  without  leave  of  the  court  ?  per  Cur.  It  is  only  one 
entry  upon  record  in  each  caufe,  and  the  former  judgments  appear 
by  me  prothonotary*s  book,  to  be  figned  by  mifhdce,  and  the  later 
are  rejgular.  Notes  in  C.  B.  178.  Mich.  9  Geo  2.  Craven  ir« 
Aiflabie.        The  fame  v«  Andertom  * 

(A.  a)  Sig^ 


SuDgment 
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(A,  a)  Signed  and  entered.     In  what  Cafes  with^ 

out  Rule  or  Motion, 

t.  T  F  a  peremptory  rule  be  given  for  the  defendant  to  plead  at  a  JJ^;***.-^ 
*  certain  day  in  a  civil  caufe,  ij  he  do  not  plead  accordingly^  the  aShnT^ 
plaintifF  may  enter  judgment  againft  him,  without  moving  of  the  o:berwifi  m 
court:  but  if  it  be  an  indUhnentj  information^  &c,  in  the  Crown-  p-'fi«»{\ 
Office,  or  in  a  *  real  a^ion^  there  judgment  cannot  be  entered  ^^^^^* 
without  a  motion  in  court  for  a  peremptory  rule.    2  L.  P.  R.  pUas  in 

II 6*  ab^atmehti 

becaufe 
final  jadgment  is  aoCgivea  oa  them,    i  Salk.  399.  Trin.  9  W.  3.  B,  R.    Cooke  v*  Cooke. 


(B.  a)  Entry  upon  Nil  dicit^  and  when. 
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I.  T  F  the  defendant's  attorney  do  enter  a  plea  for  his  client  in  the  For  ti»cof- 
*  cffici^  the  plaintifPs  attorney  cannot  enter  a  judgment  againft  p^^J^cr* 
the  defendant  upon  a  nil  dicit  for  want  of  a  plea,  although  the  plea  the  attor- 
be  not  given  unto  him  by  the  defendant's  attorney.     2  L.  P.  R.  nieion   . 
94.  cites  Mich.  %z  Car.  B.  R.  and  Pafch.  24.  B.  R.  ^«^*1  ^^ 

^^^  ^  ^  are  to  10- 

form  themfelvet  of  the  proceedings  in  their  clients  caufes ;  and  the  delivery  of  Ceclarationt  and 
pleas  &c.  by  one  attorney  to  another  in  their  client's  caufeSy  is  rather  matter  of  curtefy  and  ci- 
vility, than  of  any  nece^ty  or  duty  ;  yet  it  is  the  ufoal  practice  to  do  it,  and  very  rardy  omitted. 
Qusre,  if  judgment  may  not  be  figned  notwitiiftondingy  if  the  defendant's  attorney  has  refufed  im 
pay  for  the  declaration^  fee.  %  L.  P.  R.  94. 

2.  If  any  clerk  of  this  court  will  not  appear  to  an  aStien^  that  is 
brought  here  again/}  him^  after  a  copy  of  a  bill  filed  delivered  unto 
him,  the  plaintiff  may,  after  his  rules  for  pleading  are  out,  enter 
judgment  againft  him  by  nihil  dicit.  By  Woodward  clerk  of  the 
court;  for  a  clerk  of  the  court  is  fuppofed  to  be  always  prefent  in 
court ;  and  therefore,  if  he  will  not  appear,  yet  it  feems  it  (hall  be 
all  one  as  if  he  had  appeared  and  refufed  to  plead.  Trin.  23  Car. 
B.  R.  2  L.  P.  R.  97. 


(C.  a)  Arrejl  of  Judgment  for  what ;  How  5  and 

When. 

I.  T  T  is  not  a  good  exception  in  arreft  of  judgment,  that  there 
•■•  is  no  warrant  of  attorney  jiled^  though  that  be  matter  of  record^ 
and  may  be  aligned  for  error.  I'he  re^on  is,  becaufe,  though  it 
be  a  matter  of  record,  yet  it  is  not  a  matter  of  that  record  before  the 
courts  but  of  another,  i  SaUu  77.  Trin.  9  W.  3.  C.  B«.  Peachy 
r.  Harrifon. 

2.  One  may  move  in  arreft  of  judgment  after  a  motion  far  a  mm 
trials  though  not  vice  ver£u  2  Salk.  647.  Mich.  9  W.  3.  B.  R. 
TurbervUfv.  Stamp,  4. 

3,  Arrci^ 
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3.  Arreft  of  judgment  is  either /or  matter  tntrinfici^  i.  c,  fuch  29 
appears  by  the  record  itfelf,  which  will  render  the  judgment  errone- 
xnis  and  reverfible  \  or  extrinfuk^  u  e.  fome  foreign  matter  fuggeft- 
cd  to  the  court,  which  proves  the  writ  is  abated ;  for  it  is  not 
enough  that  it  proves  the  writ  is  only  abatable.     The  old  courfe  of 
taking  advantage  in  arreft  of  judgment  was  thus^  the  party,  after 
a  general  verdi<5^>  having  a  day  in  court  (for  fo  he  has  to  matters  of 
laWf  though  not  of  fad)  did  affign  his  exceptions  in  arreft  of  judg- 
ment by  way  of  plea  \  and  it  was  called  pleading  in  arreft  of  judg- 
ment,    I  Salk.  77.  Pafch.  1 1  W.  3.  B.  R.  Anon. 
In  this  cafe       ^  J),  ^^i  convi^ed  on  an  information  for  fubornation  of  pcriur)', 
7i!eMt       ^^  jiddgnunt  entered^  quod  capiatur  pro  fine  \  and  a  capias  iu'ued, 
cafe  in  Pal-  wbereupon  he  was  taken  and  brought  into  courty  where  he  offered 
iner*s  Re-    to  move  in  arreft  of  judgment ;  but  the  court  was  qf  opinion  it  was* 
Fwhich  wag  ^"^  of  time ;  for  that  the  judgment  cjuod  capiatur  was  a  final  judg- 
Pafch.  17     ment,  and  the  fubfequent  entry  is  only  for  the  certainty  of  the  time. 
Jac.  B.  R.    I  Salk.  78.  Mich.  1  Ann.  the  Queen  v.  Darby. 

•TheCoa-  '  . 

roaATioN  OP  Dublin's  cafe,  upon  a  judgment  in  quo  warranto  in  Ireland,  and  error  brought 
tliereaponj  where  it  was  Uid,  that  a  writ  or  error  would  lie  of  tl-iis  iudgroent  [quod  capator  pro 
fine]  before  the  fine  fee.  But  there  is  a  no'.e,  [uf  the  reporter' a5  it  feero»]  that  there  yvzs^jtn^-- 
tmHffikatheJbouUb^ouftidofhiifruncbif',  and  btiikeiuijt  taken  fro  jint.  And  it  was  iofjfted  in  the 
cafe  fd the  (^1  en  v.  Darby,  that  that  was aftronger  cafe  than  the  cafe  of  e}e£kment  \  for  there 
h»  n96timua  juifmnt  itjui  C9mf>ieat  Uil  tiamuges  arefmnd,  and  yet  a  writ  ot  error  lies  of  the  jodgnsent 
iefirs  any  damages  arc  found  ;  htcaufe  by  the  judgment  that  is  giveni  tU  pojfclfum  is  fucUd  immediatriy  ; 
oM  when  a  judgment  is  Jituti for  *  any  patty  etror  nutlf  lie.  And  here  they  would  have  the  capias,  pro 
"iinei  to  be  tn  nature  of  an  execution » quad  Holt  negavit,  becaufe  it  is  not  certain.  And,  he  i'aid» 
that  upon  em  i^erkaaoryjudgmait  in  cafe  or  tnjpafsf  a  capias  pro  fine  may  ^,yet  after  they  ouy  move  im  at  refi 
rfjndgwetttf  and  that  tbefe  are  thelikeft  of  any  to  the  cafe  in  queftion  ;  and  it  is  not  lilLt  a  judgment 
t^iod  cmftaet ;  for  after  fuch  judgment,  you  cannot  move  in  arrefl  uf  judgment;  for  then  there  is 
ao  more  to  do  but  to  fee  what  is  behind.  And  upon  the  doubt,  time  was  given  to  the  next  day. 
And  it  was  agreed,  that  ^f  it  could  not  be  moved  in  arreft  of  judgment,  yet  it  might  be  very  well 
moved  m  mitigation  of  the  fine.    7  Mod.  100.  the  Queen  v.  Darby. 

^[629] 

f  Salk.  7S.  5.  One  fliould  n^  move  in  arreft  //'//  the  poftea  be  brought  in^  and 
^^*  "^  the  defendant  ihould  give  rule  upon  the  pojlea^  which  is  in  itfelf  a  no- 
ought  to  tice  to  bring  it  in ;  and  it  is  againft  the  ancient  courfe  of  the  court 
give  notice  to  make  a  rule  for  flaying  of  judgment  till  the  poftea  be  brought  in» 
to  the  clerk  B    jjjg  ^^^yj  of  as.  the  clerk  of  the  aflife  keeps  it  till  the  davs  for 

m  court  of        ^    •        .     ■'     •'n      /-  •     1  n  1   ^L  ^       •        •    •       ^ 

the  other  moving  in  arreft  of  judgment  are  palt,  find  the  notice  is  given  to 

lide ;  hut  him^  and  he  has  his  tee  of  6  x.  8  d.  for  attending  with  it ;  and  the 

the  better  ^lerk  of  aifife  ought  to  deliver  the  poftea  to  none  but  the  clerk  ia 

give  a  rule  cour^  and  notice  to  the  clerk  in  court  is  good  notice.    6  Mod.  24. 

vpon  tiie  Mich.  2  Ann.  B.  R.  Wood  v.  Shepherd. 

poftea  for 

Wiaginf  it  into  court  1  for  that  it  notice  of  itfeiC^ 

(D.  a)     Judgment  fee  qfide^  for  what  Caufes* 

1,  T  UDGMENT  was  given  in  ipA/i/^/itf  itfflff  againft  an  ex- 

^  ecutor  in  C  B.  and  upon  error  brought  in  B.  R.  errors  were 

afigned  j  anid  becaufe,  upon  the  record  k  did  not  appear  that  the  mr- 

•  mies  are  yet  payahk^  rule  was  ^ivcn  to  rey«rfe  the  ijudgsiflDti  ntfi  Ufi^ 

j^dthecounfd  «f  defendant  m  errof  foidf  he  j^pgUii^i^  mail»t9^  the 

^  judlgmeDtf 


judgment,  ^ndl  therefore  prayed  the  reverfel  of  it  for  his  client's  ex- 
pedition, who  intended  to  bring  a  new  aftion;  by  which  it  was  rc- 
verfed  abfolutdy.     2  Saund.  ic6.  io8.  Pafch,  aa  Car.  a,  Holdipp 

V.  Otway. 

a.  A  feme  covert  who  lived  by  her  felf,  and  a£ted  as  a  feme  fole^ 
gave  a  warrant  of  attorney  to  confefs  a  judgment  &c,  and  afterwards 
moved  to  fet  aiiie  the  judgment,  becaufe  (he  was  covert ;  but  the 
€Ourt  would  not  relieve  her,  but  put  her  to  her  writ  of  error*  I 
Salk.  400.  Mich.  10  W.  3.  B.  R.  Anom 

3.  Upon  payment  ofcofts^  the  court  will  fet  afide  a  judgment,  though  Plaintiff 

it  be  regularly  entered^  if  th^  plaintiff  hath  not  lojl  a  trial  \  and  fo  is  ^J^f^f^ 

the  common  courfe  in  C.  B.     i  oalk.  402.  Mich.  3  Ann.  B.  R.  jydgmnt, 

Sifted  V.  Lee.  defendant 

obtained  » 

rule  to  fet  it  aJiJe  mpaymfnt  of  co/ftf  fjeatfinr  aniJfuaUeplea,ltC*     "Defendznt  2iftervr9T(\s  fittuUd  tbg 

Jlatute  6f  Rmitations,  and  plaintiff  moved  to  ^t  the  plea  afiJe.    A  rule  was  granted  Co  (hew  caufe^ 

and  made  abfolute.  The  Court  never  give  leave  to  plead  this  plea  after  a  regular  judgment  figned. 

Defendant  muO  be  bound  to  plead  tlie  general  iffue,  unlefs  in  cafe  of  a  fair  and  honeit  defeoce^ 

where  a  juftification  isabfolutely  neoeilary.    Nous  in  C.  B.  i8t.  Hill.  10  Geo.  a.    Leaver  v. 

Wltitch^.— ^Defendant  prerailed  lofrt  afidi  a  rtfular  judpHcnt  onpa)^m$ntiefcofit,  and  preflTed  to  b« 

lee  in  to  plead  a  fpecial  juftiii6«ition  ;  hnt  pl^Mntijf  iav'ur  hum  dtlaytd  an  afiftt  the  court  cmfimdtkt 

dtftudjnt  to  pUadibc  gaitrai  ijui,    Notes  in  C.  B.  186.  HiU.  1 1  Geo.  a*  Pru^oe  ▼•  Armftroog • 

4.  5  Geo.  cap.  13.  enads,  that  where  a  verdid  Jhall  be  given  in 
any  a£fion  in  any  court  of  record  in  England  or  ff^ales^  the  judgment 
Jhall  not  belaid  for  any  defeat  in  form  orfubftance  in  any  part  of  the 
proceedings. 

5.  Baynes  moved  to  fetafide  the  judgment  upon  an  affidavit  of  a 
demand  of  oyer  of  ^t  bond  on  the  29th  of  May,  ^  being  the  fame  day 
whereon  a  plea  was  demanded)  and  of  the  fervice  of  Mr.  Juftice 
Fortefcue'syftmiitoiix  the  fame  day  of  oyer,  and  time  to  plead.  Dar- 
nal  for'  plaintiff  op'^fed  the  motion,  and  produced  an  affidavit  that 
oyer  was  not  demanded^  nor  fummom ferved  till  after  the  rule  for  plead" 
tng  was  out.  But  the  Court  refufed  to  make  any  rule.  Notes  in 
C.  B.  161.  Trin.  6  &  7  Geo.  2.  Farrance  v.  Bngnal. 

6.  A  motion  was  made  zgzmfi  judgment  for  tlaintijf  upon  the  if-  [  63O  J 
fue  of  nul  tiel  record*     The  cafe  was,  plaintiff' bad  msjlaken  commo- 

fancy  in  his  declaration  \  defendant  h^  pleaded  in  abatement j  and  an- 
nexed affidavit  of  the  truth  of  this  plea;  plaintiff' brought  a  new  ac- 
//o/i,  and  the  defendant  pleaded  the  former  a6fton  depending  \  upon 
which  plaintiff  of  his  own  headj  without  leave  of  the  court,  entered 
a  nil  capiat  per  breve.  The  officers  were  adced  their  opinions,  who 
all  agr«rd  it  to  be  c«n(hmt  praftice,  and  the  court  albwed  it.  But - 
then  another  queftion  arofe,  whedier  plaintiff  could  have  made  fuch 
an  cntrv,  in  cafe  the  firft  plea  had  not  been  in  abatement.  Borrett 
and  Tnompfon  faid,  it  was  confined  to  abatements ;  but  Cooke 
dioughtit  misht  be  in  all  cafes ;  the  Court  laid,  it  was  impoffible  to 
be  fis  and  hdd  it  confined  to  abatements*  Notes  in  C.  B.  i88t 
s89.-fafch.  II  G«>.  a*  Ofbomc  v.  Haddock, 


(D,  a.  a)  Sd 
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(D.  a.  2)  Set  afide  for  what  and  how.  Irregu^ 
larky  in  figning  it.  Want  of,  or  Infufficiency  in 
a  Plea. 

5.  p.  iWd.    I,  i-p  H  E  difendani^s  attorney  left  a  note  at  the  houfe  of  the  plain- 

ii^Gco!'!.  ^'^^  attorney  on  a  double  pennv  ftamp  in  this  manner, 

Staflbrti  v!     (viz*)  /  pUad  nil  debet^  yours,  &c.  ana  the  plaintiff*s  attorney^ 

|«itt]e.  without  fending  notice  to  the  defendants  attorneyy  that  be  exfeil^ 

a  plea  in  fonn^  figned  judgment  \   and  upon  a  motion  to  fet  the 

judgment  afide,  it  was  held  to  be  regular,  and  the  note  afore- 

£ud  to,  be  no  plea.     Pleas  delivered  to  attornies  muft  be  drawn 

up  in  the  fame  manner  as  to  be  left  in  the  office.    Notes  in  C.  B. 

Ij6.  Mich.  6  Gto.  2.  Martyn,  qui  tarn,  v.  Skinner. 

2.  It  was  moved  to  fet  afiae  a  judgment  figned  for  want  of  a  pka^ 
upon  an  affidavit  of  the  delivery  of  a  plea  to  plaintiff* s  attorney  in  d»u 
tinuy  which  was  a  plcsLofan  outlawry  againft  plaintiff  in  B.  R.  plead- 
ed in  bar;  but  notfub  pedefigilli.  In  defence  of  the  motion  it  was 
inflfted,  that  the  outlawry  not  being  pleaded  fub  ,pede  (Igilli,  plain- 
tiflTwas  not  bound  to  accept  it,  and  therefore  might  regularly  figa 
judgment,  and  cited  1  SalL  217.  Cartbew  220.  The  Court  or- 
dered it  to  be  moved  again ;  andf  when  the  motion  came  on  the  fe- 
oond  time  it  was  argued  that  the  plea,  being  pleaded  in  hary  and  iMf 
as  a  dilatory^  differs  it  from  the  cafes  quoted  on  the  other  fide,  and 

?u6ted  Coke's  Inft.  128.  I  Lutw.  40.  2  Mod.  Atkins  and  Bavle. 
t  was  replied,  that  Ld*  Ch.  J.  Holt's  words  in  Carthew  and  oal- 

1  ^^^if^\  ^^^^  8°  ^^^  ^^  P^^^  ^"  ^^  ^  abatement,  where  the  outlawry  is 
Sir  WiUiam  in  another  court ;  per  Cur.  Sir  W.  Willypole's  cafe  in  ♦  Cro. 
Withipolc's  Car.  Robinfon  21  j.  f  ^  Vent.  282.  quoted  [are  of]  pleas  in  bar, 
^f^'.Tj"  not  dilatory  5  plaintiff  cannot  take  upon  him  to  judge  of  the  plea 
3  w.  ic  M.  ^'^  ^^y  ^^  fbould  apply  to  the  court,  or  demur  >  rule  made  to  fet 
c.B.  Web  afide  the  judgment.  Notes  in  C.  B.  160.  Trin.  6  &  7  Geo.  2* 
y.  Moore.     Pantcr  v.  Coppin.  .  . 

3.  A  rule  to  pUad  v/as  given  in  Trinity  term  laft ;  and  defendant 
obtained    time^    by  Mr.    Juftice  Reeve's  order,  to  plead  till  the 

frji  day  of  this  term ;  and  for  want  of  a  plea  the  plaintiff  figned 
judgment  of  this  ierm^  without  giving  anew  rule  to  plead  \  which 
the  Court  held  to  be  regular,  the  rule  to  p^pad,  given  lafl  term, 
being  enlarged  by  the  judges  order  to  the  firfl  day  of  this  term. 
Notes  in  C.  B.  165.  Mich.  7  Geo.  2.  Taylor  v.  Slocomb* 

4>*  The  writ  was  returnable  the  fir  ft  return  of  this  term',  whereto 
defendant  appeared  by  his  attorney,  znAplainti^ declared  in  Torkfiire^ 
gave  a  rule  to  plead^  andy  after  demanding  a  plea^  figned  judgment  foir 
xvant  thereof  in  four  days  j  defendant  moved  to  fet  afide  the  judg- 
ment :  and  the  queflion  before  the  court  was,  whether  in  this'^caiii 
the  defendant  ihould  have  four  or  eight  days  to  plead*  And  the 
court  held,  that  purfuant  to  the  rule  of  court  msrde  in  Michaelmas- 
r  6  '2 1  1  ^^^°^>  ^^  ^^^^^  of  his  prefent  majefty,  in  aQ  cafes  upon  writs  ictum- 
^  ~  ^    ^  able,  the  firfl  or  fecond  retura  of  suiy  term,  if  the  plaiAtiff  doch  not 

dichni 


3lutigment#  631 

declare  in  London  or  Middlefex,  or  the  defendant  lives  [above!  2d  ^ 
miles  from  London,  the  defendant  hath  eight  davs  time  to  pldad, 
And  therefore  fet  afide  the  judgment.    Notes  in  C.  B.  165.  Mich* 
7  Geo.  2.  Lazenby  v.  Bradlev. 

5*  Defendant  pleaded  a  tenaery  but  brought  no  money  into  court  \  he 
gave  a  rule  to  reply,  andyir  want  of  a  replication  ^gned  a  non-pros  5 

ElaintifF  looked  upon  the  plea  as  a  nullity,  the  money  not  being 
rought  into  court,  and  figned  judgment  after  the  non-pros  obtain- 
ed, and  now  moved  to'fet  afide  the  non-  pros.  The  defendant  moved 
to  fet  afide  the  judgment,  infilling  that  plaintiff  could  not  regul:irly 
fign  judgment  until  the  non-pros  was  fet  afide ;  and  of  that  opinion 
was  Sir  George  Cooke,  but  the  two  other  prothonotaries  reported 
the  pradice  contrary ;  and  the  Court  was  of  opinion,  that  the  noU'^ 
pros  not  being  rightly  obtained^  plaintiff  might  proceed  in  the  fame 
manner^  as  he  might  have  done  in  cafefuch  non-pros  was  not  figned  \ 
and  confequently  the  judgment  is  regular,  and  muft  ftand ;  and  the 
non-pros  being  irregular  muft  be  fet  afide.  Notes  in  C.  B.  179. 
Mich.  9  Geo.  2.  Bray  v.  Booth. 

6.  After  defendant  had  procured  time  to  plead  by  a  judge's  order,  ^«  where. 
pleading  an  ijjuable  plea^  he  f  leaded  a  tender  as  to  party  and  tion  af-  ^^^^ 
fumpfit  as  to  the  reftdue.    Plaintiff  looked  upon  the  plea  as  a  nullity,  affifes  ob. 
and  figned  judgment.    It  was  urged  that  plaintiff  had  taken  the  taineda 
plea  out  of  die  office,  which  was  an  acceptance  of  it ;  but  per  Cur.  i^%f^^^ 
the  plea  is  a  nullity^  and  the  judgment  is  regular.    Notes  in  C.  B»  JuIj^llwU 
iSo.  Mich.  10  Geo.  2.  Lane  v.  Smith.  it^anijfu- 

taking/bor/  notitt  of  trials  bnt  iHd  not  pliad  to  ijfuiy  and  for  want  thereof  pUuntifF  fig:neld  judgment* 
Defendant  moved  to  fet  afide  the  judgment;  pleading  to  iifuei  and  pnyiiig  coits,  and  obtained  a 
mie  to  (hew  caiife,  which  was  difchnrged,  plaintiff  luving  lofl  tht  ben-fit  of  tin  luft  ^Jfifiu  Notes  in 
C.  B.  184.  Hill.  XI  Geo.  2.  Lovell  v.  Dyer. 

7.  Stilltngfleet,  agent  for  Worral  plaintiff's  attorney^  gave  Wil- 
mot,  defendant's  agenty  time  to  plead  \  after  which  Worrall  comes  to 
town  himfelf,  calls  upon  Wilmot  for  a  plea,  and  for  want  thereof 
iigns  judgment  before  the  time  given  by  Stillin^fieet  was  expired ; 
this  judgment  was  held  irregular,  and  fet  afide.  All  matters  of 
this  fort  are  to  be  tranfadled  by  the  agents  in  town^  and  not  by  country 
attomies.  Notes  in  C.  B.  187.  Hill,  li  Geo.  2.  Wallace  v. 
Willington. 

8.  Defendant  pleaded  by  an  attorney  of  another  court,  and  plain- 
tiff, looking  upon  the  plea  as  a  nullity,  figned  judgment  which  was 
held  to  be  regular  ^  and  the  rule  to  mew  caufe  why  the  judgment 
ihould  not  be  fet  afide  was  difcharged.  Notes  in  C.  B»  192.  JPafch. 
12  Geo.  2.  Turner  V.  Williams. 


(D,  a.  3)  Set  afide,  for  irregularity  in  figning  it. 

Not  paying  for  the  IJfue^  &c, 

I.  T  F  defendant  craves  oyer  of  an  indenture^fet  out  in  the  declaration^ 
^  and  does  not  bay  for  the  copy^  the  plaintiff  may  fiffn  judg- 
ment   Notes  of  Cafes  in  C.  B.  155.  Mich.  6  Geo.  2.  liieedfaam 
T«  Jackfon. 

2.  Motion 


^y  «gTtf-  4.  Motion  to  fet  afide  judgment  figned /or  not  paying  fir  th  ijjuti 

mauoftU  plaintifTs  attorney  in  town  calling  on  defendant's  agent  there  for 

lo^iV?  the  ^1  P^^^     '^  appeared)  upon  fhewing  caufe^  that  defendant  bad  pleaded 

ijfiie  was  to  by  hss  country  attorney  j  thereupon  the  plaintiff* s  attorney  in  thicoun- 

k*  Mivtred  try  tendered  theUfue^  which  defendant's  attorney  rcfirfed  to  pay  for; 

/ry ;  ^^I#.  ^^^  ^^  plaintiff*^  attorney  fent  to  his  agent  in  town  to  fign  judg* 

ini  \tniirtd  oient ;  which  was  held  good,  die  defendant's  attorney  having  un- 

tpi  /own,  and  dertook  to  be  the  M;ent  •  by  pleading  in  the  country.     Notes  in  C 

j«f^c«//ar  B   j^y    j^j^jj^  g  ^^^  ^   ^^j.^  y^  Hodgfon. 

agent,  jW^mM/  •utatji^tud,  which  was  held  to  be  regular,  the  agreement  being  void.  Vide  Elwocrf 
V.  Elwood.  Trin.  6^7  Geo.  %,     Notes  in  C.  B.  17:$.  Mich.  9  Geo.  2.    Hafelfoot  y.  Duke. 

•[632] 

So  plain-  3%  The  ijjiu  book  was  lefi  in  the  office^  and  notice  Aereof  left  under 

tiffs  attor-  the  chamber -door  of  Mr.  Field  defendants  attorney  the  fame  day  by 
""^/^tht  J^**-  ^^^^  plaintifPs  attorney,  who  could  not  that  day  find  Field,  but 
igueto  tbt  ^^t  day  found  him  at  his  chambers,  and  gave  him  notice  that  the  if' 
€hambcrs  of  fit  book  wos  left  in  the  office^  and  demanded  the  money  due  for  thefamey 
t!^'^^'  which  Field  refiifcd  to  pay,  mfifting  that  the  iffuc  book  ought  to  be 
in cuiffbrd's  brought  to  him;  whereupon  Cole  figned  judgment  The  Court, 
Inn,  on  a  upon  hearing  counfel  on  both  {Ides,  and  die  report  of  prodionota- 
^wJ'f"  ries  Cook  and  Thomfon,  held,  that  defendant's  attornies  muft  pay 
JtZniy  and  ^^^  *^"^  books  at  thcir  peril ;  and  if  they  arc  not  to  be  found,  iffue 
hh  rW  books  may  be  left  in  the  office,  and  difcharsed  the  rule  oboined 
Y^L^k  ^^  ^^  ^'^^^  *^  judgment  nifi  \  but  let  defen&nt  in  to  try  the  mc- 
StiwdiH'  "^J  ^^  ^^  ^fi^^  the  judgment  upon  payment  of  cofts,  pleading  the 
the  marfhaTs  ^TitTTl  ifiue,  and  taking  fbort  notice  of  trial.  Notes  in  C.  B.  163. 
murt.  the    Mich.  7.  Geo.  a.  Glalcock  v.  Martin. 

pt  ttr  of  tU  ' 

im  was  I* ft  m  ^ht  eham  ba  i,  to  whom  the  jffite'took  was  tender  edf  and  the  monty  charged  tbcreoQ  demoKki, 
and  he  nut  paying  the  fame,  judgment  was  figned  which^was  held  regular,  but  was  fet  .'-fide  on  pay* 
meat  of  coftt,  &c  Attornies  rauft  leave  proper  perfons  at  their  ehirobei  s  to  do  their  bufiocfi 
in  th^  abfence.  Notes  in  C.  B.  18 1.  Pafch.  10  Geo.  2.  Rolt  v.  Way. 

4.^  Ward,  plaintiff  t'  attorney^  tendered  the  iffue  hook  to  the  clerk  ff 
Home,  defendant*  s  attorney^  and  demanded  payment  for  entring  de- 
fendant's appearance ;  Home's  clerk  offered  to  pay  the  reft  of  Ac 
money  demanded,  but  refufed  to  pay  the  money  demanded  fir  entring 
the  appearances  whereupon  Ward  figned  judgment;  and  defendant 
moved  to  fet  the  fame  afide ;  per  Cur.  defendant's  attornies  muft 
pay  the  money  charged  upon  the  iflfue-book,  which  plaintiff^s  at* 
tornics  are  to  receive  at  their  peril,  and  therefore  judgment  was 
held  to  be  regular;  but,  the  merits  not  having  been  tried,  was  fet 
afide  upon  payment  of  cofts,  pleading  the  general  ifiiiC)  and  taking 
fliort  notice  of  trial.  Notes  in  C.  B.  X 66.  Mich.  7  Gea  2.  Ro- 
binfon  v.  Sparrow. 

5.  In  ejectment  defendants  appeared^  pleaded^  and  entered  into  the 
tommon  rule  by  conjent^  but  their  attorney  negk^ng  to^  f^  fi^  '*' 
iffue  booiy  judgment  was  figned  againft  Den  the  caftuJ  ejeftor.  This 
judgment  was  fet  afide  as  irregular.  Pliintiff  might  itaxtfgned 
judgment  againft  defendants  who  bad  appeared,  for  nonroayment  of 
the  money  for  the  iffue  book,  but  not  againft  the  cajual  ejeff^r. 
Notes  in  C.  B.  182.  Pafch.  10  Gca  a«  Fcan  on  tf»  iwnife  of 
Sawell  v.  Jolly  and  others^  ^  .  ^ 


31uugmcnt*  63^ 


(D.  a.  4)    Set  afide,  for  Irregularity  in  figning  It. 

Not  difcharging  the  Summons. 

I.    A    Summons  for  time  to  plead  was  ferved  upon  plaintilPs  at-  l>efcnaaI<^i^ 

^  torney,  who  attended  at  the  time  appointed  by  the  fum-  f^^J^^j^ 
mons,  and  flayed  an  hour ;  but  defendant's  attorney  did  not  at-  fummom  far 
tend;  whereupon  plaintifPs  attorney  figned  judgment,  which  was  f'^^'^^J^ 
fet  afide  by  the  court  as  irregular,  for  want  of  difcharging  the  fum-  |I|nn'mgof 
mms.    Notes  in  C.  B.  159,  Pafch.  6  Geo.  2.     Rivers  and  others  tr.  vaca- 

v.Plumlee.  tioulaftand 

attended 

thcr '  >n  ;  pUintiffs  attorney  did  not  nttend,  and  ^efore  the  fummpns  was  renewed  or  difchargei 

/f-  .:  .  ''/  'cr«  «/;    Aejenditnt' i  nttorn-y  ojf.ted  to  plead  iff»ably^  andt.tke  notice  of  trial  tiim  enough  for  plaint  ijff'ta 

.-'.".  :,!f^  his  caufe ^u  hji  affifes ;  but  pbintitf  refufed  to  accept  the  plea,  and  infixed  on  his  judg- 

ry'.'x'i^  ;  per  Cur.  the  jmlgment  Agned  without  difcharging  the  fummons  is  irregulari  andoiuft  W 

set  adJe.    Notes  in  C.B.  185*  Mich.  11  Geo.  2.    Browne  v.  Godfrey. 

(E.  a)  Set  afide  for  Irregularity  in  figning  it.  fFant  [6^71 
of  Notice  of  Writ  or  Declaration. 

I.  JUDGMENT  was  ftgned  againft  all  the  defendants  in  a 
J  joint  aSfion^  though  one  of  them  never  had  notice^  either  of  the 
writ  or  declaration  \  it  was  moved  to  fet  aftde  the  judgment^  and  a 
rule  was  made  nifi ;  whereupon  Eyre  Ihewed  for  caufe,  that  a  writ 
of  inquiry  was  executed^  and  therefore  the  motion  came  too  late : 
but  per  Cur.  the  judgment  can  never  be  good  as  to  that  defendant 
who  was  not  ferved;  and  therefore  the  judgment  being  joint  muft 
be  fet  afide  as  to  all.  Notes  in  C.  B.  169.  Hill,  y  Geo.  a.  Coul* 
ion  v.  Turnbull  &  al. 

2.  Capias  ret*  Oifob*  Miliar*  declaration  left  in  the  office  January 
23^^  and  rule  to  plead  given ;  the  30/A,  plaintiff' entered  appear  ante 
by  affidavit^  and  the  "^ifl  figned  judgment.  1  he  obje^ion  to  the 
regularity  of  the  judgment  was,  that  no  indorfement  was  made  on  the 
copy  of  the  declaration  left  in  the  officeyftgnifying  that  it  was  left  con* 
ditionalfyj  or  de  bene  eile.  Judgment  was  fet  afide  without  cofts. 
Notes  in  C.  B.  i88»  Hill.  11  Geo.  2.    Evans  v.  TiUan. 


(F,  a)  Motion  to  fet  afide  Judgment  for  Irregulari- 
ty 5  w&en  to  be  made. 

It  T  T  was  held  per  Cur.  that  though  judgment  be  irregular^  de- 
'''  fendant  cannot  move  to  fet  it  afide,  unlefs  the  motion  be  made 
tw$  days  before  the  day  appointed  for  the  execution  of  the  writ  of  inquiry 
of  damages,  (according  to  the  report  of  prothonotary  Thomfon, 
who  quoted  Smith  v.  Jenks,  Hill.  5  Geo.  2.)  the  irrejgularity 
complained  of  being  a  defeSi  in  the  notice  of  the  declaration  ferved  en 
defendant  e^er  appearance  entered  by  plaintiff^  according  to  the  fta« 

tUlCt 
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tute.  If  the  irregularity  be  in  the  notice  fubfcribed  to  the  copy  or 
procels,  the  motion  muft  be  made  before  judgment  figned  ;  if  in  the 
notice  of  declaration^  two  days  before  the  tune  appointed  for  the 
execution  of  the  writ  of  inquiry.  Notes  in  C,  B.  i86.  Mich,  ii 
Geo.  2.    Grimes  v.  Cleaver. 


(G.  a)  Voidt  or  only  Erroneous^ 

Btt  where     j.  \\T  H  E  R  E  a  franitenement  is  recovered  in  court  baron  hy 

i^wSl"'  :     /^^'"^  "^^^^^  '*  o"g*^^  *o  ^«  ^y  ^'^  "  w  error,  and  is 

iXttxt  of  imnd  not  void,  nor  coram  non  judicc.     Br.  Error,  pi.  i20.  cites  22  AC 

mHtrafif  or      (^A^ 
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^whicb  it  Mir  Of  tbtjvifdiaim  tf  tbt  court ^  this  is  voidi  and  trefpafs  or  aifife  lias.    Br.  ibid. 

2.  If  pracipe  quod  reddat  is  brought  againft  my  father^  who  diet 
fending  the  wriu  and  /  enter  as  beir^  and  after  Judgment  is  given 
againft  my  father,  and  the  demandant  enters,  I  mall  not  have  affife^ 
for  the  Judgment  againjl  a  deadperfon  is  not  void,  but  error,  quod 
nota«  Br.  Judgment,  pL  113.  cites  28  AIT.  17. 

3.  Ifjuftices  ofajftfe  bold  plea  of  ajfife  without  original^  or  ju/iices 
of  the  bank  by  capias  without  original^  it  is  coram  non  judice  and 
void ;  per  Catefby.  But  per  Laicon  it  is  good  untill  it  be  reverfcd 
by  error.     Br.  Error,  pi.  164.  cites  7  E.  4.  3. 

{5^4  1       4*  Outlawry  in  debt,  trefpafs^  or  the  like  in  C  £•  widiout  origi- 
r. Error,    nal,  is  not  void,  but  error;  for  they  are  judees  of  this  plea;  per 
?l' !"V       Litdeton.  Br.  Judgment,  pi.  123.  cites  19  £.4. 8. 

5.  A  judgment  which  is  given  contrary  to  the  verdiSf  which  was 
found  in  the  caufe,  is  a  void  iudement.  L.  P.  R.  tit.  Judgment,  94. 
cites  Mich.  22  Car.  B.  R.  P  or  the  judgment  is  to  be  warranted 
by  the  verdi£i,  and  is  but  the  affirmance  of  the  verdid,  and  there- 
fore  muft  concur  with  it  in  all  things,  and  not  contradi<^  it.  Ibid. 

6.  There  is  a  difference  where  the  judgment  is  merely  void,  and 
where  it  is  erroneous  only.  And  this  depends  upon  another  dijiinc^ 
tiony  (viz.)  where  the  court  in  which  the  judgment  was  obtained^  bad 
eognizance  of  the  caufe,  and  where  not.  For  in  the  firft  cafe,  if  the 
plaintiff  obtains  a  judgment,  and  by  his  own  ftiewing  had  no  caufe  of 
4i^ioni  yet  becaufe  the  court  haa  jurifdidlion  of  the  caufe,  this  is 
only  an  erroneous  and  not  a  void  judgment.  But  it  is  otherwiie 
where  the  court  had  nojurifdid^ionof  the  caufe.  Carth.  148.  Trin. 
2  W.  &  M.  B.  R.  in  cafe  of  Gold  &  al.  v.  Strode, 


■ 

•^"ft»c«    (G.  a.  2)    FoiJ.    In  Refpedt  of  the  Authority  or 
^jJft'iUs  Commiflion  of  the  Judge. 

•f  peace 

X.  T  N  affiie,  where  judgment  is  ^iven  by  conuntffioners  in  tfr« 
^  tion  in  nature  of  writ  ofward^  where  their  commjjien  is  only  of 
eonfpiracy  andfalfities  it  is  void,  as  it  feems  there,  and  that  he  wlio 
was  privy  may  have  affife,  notwithftanding  fuch  judgment.    Br. 
Judgment*  pi  '*o.  cites  29  AIL  20* 


3[uDgment*  634 

2  k  Where  commij/ton  Is  awarded  to  hear  and  determine  caufes^  &c. 
and  pending  this,  another  pujfne  convmjfion  is  awarded  to  others  of 
fuch  likecaujesy  the  firft  commi/fion  does  not  lofe  its  forced  andjudg- 
roent  given  by  it  after  the  fecond  comminion  iffucd,  fhall  not  be 
avoided^  nor  coram  non  judice  untill  notice  comes  to  them  of  the  fe^ 
cond  commijpony  or  until  the  fecond  co^mnij/loners  fit  by  it  in  f^ffions, 
and  put  it  in  ure ;  quod  nota.  Br.  Judgment,  pi.  72.  cites  34  Aii.  8. 

3-  Where  commtffton  iiVucs  of  certain  actions  or  matters,  or  between 
certain  perfons^  and  they  hold  plea  of  other  tnattersy  or  between  other 
pcrfons^  it  is  coram  non  judice.     Br.  Error,  pi.  187.  cites  22  E,  4. 

(G.  a.  3)  Void,  or  only  Erroneous.     In  rcfpeS  of 

the  Place  or  Court  in  which. 


I.    JUDGMENT    given  in  curia  marefcalli  between   par-  Br. Judg. 
J    ties  who  are  nx  of  the  king's  houfhold  is  void,  and  trclpafs  JJ^^^^cites 
lies  of  the  execution.     Per  Litt.  J.  Br.  Error,  pi.  177.  cites  19  £.  s.  c'.— ^.  P. 

4.  8.  I>av.  Rep. 

46.  h.  cites 
19  E.  4.  8.  20  E.  4.  1 5.  in  the  tie-in  and  chapter  of  Femc'j  cr.fi.'.— -.9'^  of  jiulgmcnt  ah  J  execution, 
in  aniitnt  demfftH  of  Ltn{if-jwl>iii>  u  fsankfft -,  for  thefo  af;;   curam   non  juilico,  anil  void;  per  Lite 

ibid. -S.  P.  Dav.  Rt.p.  46.  h.  cites  11  H.  4.  17. V.omi.i  of  a  iutJgment  in  tht  ccun  »f 

-^Lhnir.ilty  (jf  a  t' iw^  dove  :'fy>»  the  Litui \  for  it  feems  that  this  is  no  cmirt  of  rfcorJ,  for  it  is  held 
by  the  civil  law.  Bot  Urook.  fsys,it  fcems  therefore  to  be  void,  and  that  trcfpafs  lies.  Br.  Error, 
pi.  I77t— ^Dav,  Rep.  46.  b,  cites  19  E.  4.  15.  tl.at  it  is  void.—— — J'ut  per  Litt.  20  E.4.  ro.  of 
the  cafe  of  the  marlhal,  lie  may  h.tve  a  writ  of  error  or  avoiil  it  by  plea  at  his  pi  .-jrure.  Br.  ihid. 

S.  P.    For  writ  of  error  lici  to  avoid  judgment  in  any  cafe.     Br.  Judg^nent,  pi.  123.  cite^  20 

E.  4.  15. 

2.  If  judgment  be  given  /;;  any  appeal  in  C  jB.  it  is  coram  non 

judice.     Br.  Error,  pi.  187.  cites  22  E*4.  30,  31. As  appeal 

of  murder,  Dav.  Rep.  46.  b.  cites  22  E.  4.  33. 

3.  Note,  that  where  the  Jtin^  grants  to  them  of  S.  conufance  ?/^  [  6'?  C  1 
pleas^  and  that  they^  fciiicet  the  burgeffa^jhall  net  be  impleaded  for  an  ^^  ^^^^,A 
^^  done  there  ^  but  in  the  fame  vili ;  yet  if  they  are  impleaded  in  ban^    -^  j^^^^  ^j 
CO  or  elfe  where,  and  do  not  plead  their  charter^  nor  take  advantage  I  mi  in  an- 
thereof,  this  is  a  good  judgment  and  not  error,  nor  coram  non  f»"^-' ''•^''/»'» 

•j-nT7i°-  IT  iS  good  UIl- 

judice,     Br.  hrror,  pi,  152.    cites  9  H.  7.  12.  liii  ii  be  rc- 

verfed  by  action  of  defceit.    Br.  ibid.——  Put  recovery  •/"  land  \ n  T^ank,  which  lies  in  CJyfl  r,  Dur^ 

buffi,  or  Lanc.tfter  is  void.     Br.  ihid Cont, .« in  thi ,  infif  tufii  \  for  It  is  goo<l  if  exception  be  not 

pleaded.  Br.  ibid.— — -V/i,/  tU  d\vvft'y  f-.^n^  to  A.-,  bee  tulc  anamt  d(mftf  and  rin'jut  fx^ts  were rfr- 
rived from  the  crvwn  byfrnifit  at  firft,  h.,i  V.\^  iW  tici  fa/^ttin:  mt  txtmpft  and  the  king'«  writ  nins  not 
Chere  nor  in  Wales.  ibiU.  by  Brookv, 

(H.  a)  ^^r me  J  in  what  Cafes  ;  By  bringing  Error  J^^^agmlai. 

or  Falfe  Judgment. 


by  the  firft  recovery,  becaufe  by  the  fuit  to  reverfc  this  judgment 
he  affinmd  it  to  lie  in  the  countj  9f  fF,   Br.  Eftoppcl,  pi  1 18,  cites 
IQ  Aff.  25. 
Vou  XIV,  3D  2^  ^nd 


%.  iAu/ where  a  man  recovers  land  in  a  hafi  eourty  which  dees  net 
lie  within  the  jurijdi^ion^  and  he  who  loft  brings  a  writ  oifalfejudg-^ 
meni  thereupon,  ntjhall  not  have  ajjife  of  the  entry  by  the  veidjudg" 
ment ;  for  by  the  fuing  of  the  writ  of  nlfe  judgment,  he  affirmed  that 
it  lies  within  the  juriJdi£iion,    Br.  Ibid. 

4 

wt^At-  (^*  ^)    ^^  Confejfmg  Judgments  upon  Condition^  &c. 
to«^-  and  How  to  acknowledge  a  Judgment. 

I.  'X*  H  E  courfe  for  one  to  acknowledge  a  judgment  i%  for 
•*•  him,  that  doth  acknowledge  it,  to  give  a  general  warrant 
ef  attorney  to  any  attorney^  or  fome  particular  attorney  of  that  court, 
where  the  judgment  is  to  be  acknowledged,  to  appear  for  him  at  his 
fuity  who  is  to  have  the  judgment  acknowledged  unto  him,  and  to  file 
common  bail^  and  receive  a  declaration  from  him,  and  to  plead  nonjum 
informatus^  or  by  cognovit  actionem,  or  to  let  it  pafs  by  nihil  dicit; 
and  thereupon  judgment  is  entered  of  courie  for  want  of  a  plea. 
14  November  1652.  B.  S.  Non  fum  informatus,  is  as  mudi  as  to 
fay,  that  he  is  not  informed  by  his  client  what  to  plead  for  him.    2 

L.P.R.  105. 

2.  If  the  defendant  gives  a  judgment  withjiay  of  execution  tiU 
a  certain  day^  the  plaintiff  may^  notwithftanding  fuch  ftay  of  execu- 
tion, fue  forth  a  capias  orfi/fa.  into  the  county  where  die  adion  is 
laid,  returnable  before  that  day^  to  enable  him  at  that  day  to  take  a  tef- 
tatum  againft  the  defendant;  but  he  fhall  not  in  that  cafe  fue  out  a 
capias  to  warrant  a  fcire  facias  againjl  the  bailj  unlefs  by  fpecial 
agreement,  becaufe  it  is  to  the  prejudice  of  a  third  perfon ;  and  the 
capias  ad  fatisfacienduno,  in  that  cafe,  ought  to  be  delivered  to  the 
fherifF  fofur  days  before  rtitf  return  be  paft,and  after  the  return  there- 
of, to  be  filed.  Per  magiftrum  Li vefay,  &  alios,  &c.  Pafch.  21  Car. 
/       2.  regis.  2  L.  P.  R.  102. 

^.  On  motion  to  fet  afide  an  execution  on  a  judgment  ujpon  fug- 
geftion  of  an  agreement  made  between  the  parties  afier  the  judgment 
given^  viz.  that  the  judgment  Jhould  be  upon  fuch  and  fuch  terms.  Per 
Holt  Ch.  J.  where  a  judgment  is  confeffed  upon  termsy  it  being  in 
[  636  J  effe£t  but  a  conditional  judgment,  the  court  will  lay  their  hands 
upon  it,  zxAfee  the  terms  performed  \  but  where  a  judgment  is  tfr- 
*  knowledgedabfolutefyj  and  a  fubfequent  agreement  made ;  the  court  will 
take  no  notice  of  it,  but  put  me  party  to  his  adtioh  upon  die  agree- 
ment. And  in  this  cafe,  the  agreement  being  only  under  their 
hands,  it  is  no  ground  for  an  audita  querela ;  and  the  court  cannot 
hold  plea  of  an  agreement  upon  a  motion,  i  Salk.  400.  Mich*  IQ 
W.  3.  B.  R,  Anon. 

SjjVaat  (K.  a)     Vacated. 

I«  T  F  a  man  takes  a  judgment,  and  the  fame  is  entered^  he  eamiei 
^  confent  to  vacate  it ;  becaufe  it  is  a  record.  L.  P.  R.  tit.  Jud^- 
inent,  103.  cites  Mich.  1 649.  B.  R*  But  he  may  acknowledge  iatifr 
fadion  upon  record,  and  fo  make  die  judgment  fhiidefs.    Ibid. 

2*  It  is  againft  the  courfe  of  the  court  to  vacate  a  judgment  on 
♦  thft 


4e  lafl  dayoftbi  term.    L.  P.  R.  tit  Judgment  X05.  cites  Fafch. 
1656.  PcrGlynCh,  J. 

7.  Note,  that  a  ludsment  was  vacated,  becaufe  it  was  now  entered  ^^  *  JwJj- 

as  of  Tnn.  term  hft  upon  a  warrant  made  this  vacation  fo  to  do.  ftredamtra. 

And  the  reafon  why  it  was  vacated  was,  becaufe  it  may  be  of  great  ry  to  tbemU 

danger  to  purchafors ;  tut  fome  laid,  that  it  (hall  be  void  as  to  ^ court  made 

purchaforsy  but  good  againft  the  party  who  confeffed ;  quaere,  be-  J^^^fltTth* 

caufe  It  feems  it  cannot  be.    Sid.  222.  Mich.  16  Car.  2.  B.  R.  court  upon 

Anon*  mdionwiU 

vacate  the 
judgment,  and  punUh  the  party^  tliat  entered  it,  for  his  difobedience  to  thecomt.  .a  L.P.  R.  9^' 
cites  Mich,  aa  Car.  a.  B.  R. 

4.  If  a  judgment  be  unduly  obtained^  and  fufficicDt  proof  thereof 
be  made  unto  the  court,  the  court  will  vacate  the  judgment,  and  rer 
/lore  the  party  damnified  by  it,  to  be  in  the  fame  condition  that  he  was 
in  before  the  judgment,  and  oftentimes  makes  the  aggreflbr  pay  cofts, 

2L.  P.  R«  112. 

5.  An  executor  obtained  judgment  in  debt  in  this  court,  and  was 
afterwards,  upon  an  information  here,  conviSied  of  forging  the  wilL 
It  was  alfo  made  void  by  fentence  in  die  ecdefiaUical  court  The 
court  ordered  the  judgment  to  be  vacated,  and  the  caufe  of  vacating 
to  be  entered  upon  the  record.  Vent  78.  Pafch.  22  Car.  2.  B.  R. 
Anon. 

6.  In  quare  impedit  ijue  was  joined  between  the  parties  in  Hill. 
4  Geo.  2.  and  afterwards  yW^m^^z/  was  entered  at  the  foot  of  the  if- 
fue  for  the  plaintiff  by  cognovit  actionem  (reli£la  verificatione  priti) 

by  virtue  of  a  warrant  of  attorney  for  that  purpofe  pretended  to  be 
executed  by  the  defendant  Bond,  the  validity  of  which  warrant  of  at- 
torney being  contefted,  an  ifllie  was  dire^ed  by  the  court,  to  try 
whether  the  &me  was  duly  executed  by  Bond  or  not ;  and  upon 
trial,  the  jury  found  it  to  be  a  forgery ;  whereupon  the  court  ordered 
the  judgment  entered  as  aforelaid,  by  virtue  of  the  faid  warrant  of 
attorney,  to  be  fet  aflde*  The  defendants  moved  that  the  faid  judg- 
ment entered  upon  record  fubfequent  to  the  iiTue  joined  might  be 
firuck  out  of  the  roll,  in  order  that  defendants  might  make  up  the 
record  for  trial  by  provifo.  The  court  denied  to  make  any  rule^ 
but  declared,  that  the  (aid  judgment  might  be  vacated  in  a  proper 
manner  b^  virtue  of  the  former  rule  for  iettine  it  aiide;  and  a  vaca-^ 
tur  hoc  judic.  was  accordingly  entered  on  the  margin  of  the  roll. 
Barnes's  Notes  in  C.  B.  157.  HiU.  6  Geo.  2.  Gibfon  v.  the  Biihop 
of  Bath  ic  Wells  &  Bond. 

(L.  a)     Fittal.  [637] 

.  See(C.a) 

f  •  T  T  feems  that  iuue  taken  on  excommumcation  is  peremptory,  pi-  4 

^  Sid.  252.  cites  3  H.  4-  3.  Abatement. 

2.  If  iffui  be  taken  on  dilatory  or  other  matter  in  abatement^  and  See  Abate* 
it  is  found  againft  demandant,  ju<%raent  (hall  be  final.    Sid..252.  n^K^)- 
Pafch.  17  Car.  2.  B.  R.  Amcott  v.  Amcott 

3.  If  upon  a  demurrer  to  a  declaration  the  judgment  is,  auod  que* 
Tins  nil  capiat  per  biilam,y^^  pro  falfo  clamore  (\xoJit  inde  tn  miferi^ 
€$rdiai  this  judgment  is  filial^  ^d  a  bar  to  an^  other  a^on  to  be 

brou^ 


8  . 
of  Prefton 
▼,  Pci'ton. 
,.^^Kut  if 
recovery 
be  in  debt 
upon  bond 
Iff  covnly  by 

there  I  not- 
withftand- 
ing  fuch 


ff3T  ^utgmcnt 

brdorht  Sof  the  r^rj  fam«  intttcr ;  Hfll.  34.  &  35  Car.  a.  Rot  847. 
B.  V  Butxht  plaintiff  may  afterwards  make  his  diclaration  rights  and 
tiifipr$cndj  ami  the  pleading;  of  Ai$  judgment  ihatl  be  no  bar,  JBui 
{^  this  judgment  fliould  be  pleaded  in  bar^  then  he  muji  reply  fpe-^ 
cialfy^  and  Ihew  ifrbere^che  fault  was  in  his  declaration.  2  L. 
P.  R.  113. 

4«  Final  judgment  is  not  given  $n  pleas  in  abatenunU  X  Salk. 
399.  Trin.  9  VV.  3.  B«  R.  Cooke  v.  Cooke. 

saotP'  3)    (M.  a)  In  what  Cafes  it  fhall  be  faid  Tranfire  in 

Rem  Judicatam, 

S.  ?•  by  1.  T  F  a  man  has  judgment  in  C,  B.  on  a  lond^  and  the  record  is 
Gaw^  J*  1  removed  by  error  into  B.  R.  and  before  any  proceedings  on  the 

i^>  incafe  Writ  of  err/ir  plaintiff  dies^  his  executor  Jbau  not  have^  a  new  action  on 
'  -*— A-.-*  ^^^  bond  Jo  long  as  the  judgment  remains  in  force  ;  For  when  a  man  has 
brought  debt  upon  a  bond,  and  by  the  ordinary  courfe  of  law  has. 
judgment  upon  it,  the  contraft  by  fpecialty,  which  is  of  a  more 
bafe  nature,  is  by  judgment  of  the  law  changed  into  a  thing  of  re- 
cord, which  is  />f  a  higher  nature.  And  if  he  that  recovers  (hall 
have  a  new  a£tion  and  new  judgment,  he  may  have  fo  in  infinitum^ 
to  the  perpetual  vexation  of  the  defendant,  the  which  injure  repro- 
batur ;  befides  upon  every  judgment  the  defendant  (hall  be  amerced, 
.  ,  ^^^j  ai^  fo  the  amercements  may  be  infinite  too,  which  will  be  very 
tlic  pJaint'iff  mifchievous  ;  and  .  Intereft  reipuhlica  ut  Jit  finis  litium,  6  Rep. 
in  ly  have  44.  b.  Mich.  3  Jac.  C.  B.  Higgen's  cale.  — als.  Randal  v. 
aaionof      Higgens. 

Hebt  uf>M  the  00 

iatul  tH  court  oftgcord.  For^thc  county  court  is  not  of  record,  and  therefore  the  obligation  is  not  changed 
into  any  thing  of  an  higher  nature.  }^ut  fo  long  as  fuch  judgment  remains  in  force,  the  plamtiff  Ihall 
net  h.ive  itmtixr  a/^iion  by  jufiicei  in  the  fame  court,  by  reafon  of  the  infinite  vexation  of  the  party. 

6  Rep. 45.  a.  b.  Higgens's  cafe. cited  Hard,  ii''^ 

But  where  irejpnji  vi  (^  at  mis  was  bi  ought  in  the  county  p^tlatine  of  Lancaftcr»  and  the  defen- 
dant pleaded  in  bar  a  recovery  for  the  fame  trcfpafs  in  a  court  baron,  and  thereu)>ou  the  plaintiff 
demurreil,  Wild  Ch«  J.  of  afiife  at  Lancafter,  upon  adjournment  to  his  chamber  at  Serjeant's  Inn,- 
held  it  pleadable  in  bar.  But  judgment  was  afterwards  given  for  the  plaintiif ;  for  trefpafs  vi  & 
armis  Ues  not  in  an  inferior  court,  and  therefore  the  judgment  there,  if  it  he  vi  Jc  nr.iiis  is  void,  and 
if  it  be  not  vi  &  armis,  it  is  not  the  fame  trcfpafs.  But  he  held  a.',  above,  that  judgment  in  inferior 
court  is  pleadable  in  bar  in  a  fuperior  court,  and  he  alfo  held,  th#  it  is  plcailaHle  in  abatement,  if 
^t  be  for  the  fame  thing,    at  L^v.  93.  Mich.  15  Car.  %.  B.  R.  Atkiafon  v.  Woodtura 

2.  If  a  man  has  annuity  by  deed  or  prefcription,  and  brings  his 
writ  oj annuity^  and  has  judgment :  (o  long  as  this  judgment  remains 
ill  force,  he  never  fhall  have  writ  of  annuity,  though  it  be  annuity 
of  inheritance,  but  fiiall  have  fci.  fa.  upon  this  judgment;  because 
the  matter  of  the  fpecialty  or  prefcription  is  altered  into  a  thing  of 
a  more  high  natuire.  6  Rep.  45.  a.  in  HlGGiNs's  case,  cites  37 
H.  6.  13.  D. 

3.  Sententia  contra  matri?nonium  nunquam  tranjit  in  rem  judical 
tum.  7  Rep.  42.  b.  [43.  b.]  Kenn's  cafe. 

for  more  matter  relating  to  3U)gmentSl,  (ee  JactOttRti  JamettlM'' 
mmr,  S>amaae0,  SS^bt>  <£cror,  and  the  fevend  other  proper 


THE  END  QF  THE  FOVRt^l^HTH  VOLUMI^t 


